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PREFACE 

TO THK EI(;HTH EDITION 

• 

Thkue arc, in tluR edition, two major changes which call for 
meution. In the In's! iiistaiuv, 1 have cliirnTiated a consider- 
able number of references to older textbooks, monographs 
aiud art ieles. Wlien necessary, such references can easily be 
Iraeed with the lu*lj) of the labliograjihies wliich apj)ear in 
this vnlun^'- It may be pedantic to clog a treatise of this 
kind with an aeeniniilation of citatitms of limited usefulness. 
K<a* this reason I was of tlie opinion that the effort of going 
through the volujne and eliminating obsolete entries was 
juMitied b}’ confcrfilorations of e<invenience alinl economy of 
sjiace. Secondly, I have discarded the old Appendix which 
coiiiaiiied a v<ibniiinous table, aecom)>anied by references to 
the rele\ant literature, of treaties establishing so-called 
internal ional unions. In its place the present volume 
includes a Chapter in the form of an Appendix covering 
ov<‘r tifly pages luid entitled ‘ Special i«e<l Agencies of Inter- 
national Co-< 1 1 H*rat ion and Administration/ The Ai)i)eiidix 
gi\es an analysis, supplemented by bibliographies, of the 
const it utioTLs of the stK»emlised agencies of the Ignited 
Nations and an account of the basic aspects of their activity.. 
In [ireparing the Ajipendiv 1 ha\e availed myself of the 
assistance and <*o] la bora lion, on a mf>8t genennis scale, of 
Dr. C. W. Jenks, Assistant Director of the International 
Lahciur Organisation, who combines academic distinction aa 
a lawyer with unrivalled exjjerienee in the field of inter- 
national administration. I am deeply grateful to him for 
the* aelfles^ manner in which he permitted me to draw upon 
his help. He has also givtm \aluable assistance in the 
revision of tlio Sections on the International labour 
Prgauiyatiou. 

Although I have made drastic cuts both in the biblio- 
graphies and otherwise in the text and footnotes, the length 
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of the present volume exceeds that of its predecess^^r by 
nearly, one hundred and fifty pages. This is duo not only 
to the size of the Ap|>endix, but also to otlicr additions which 
were considered necessary. I realise tlint m a result of 
these cuts and additions the character of the \oluine lias 
undergone yet another substantial change anti that there 
may be objection to the continued publication of a treatise 
in which tlie Sections written by its original author comprise 
only one-third - or less— of the total (contents of the work. 
Kven those Sections or what is left of them have under- 
gone changes both of substance and of form. I am eonscious 
of the doubts \oiced, on that aocouiil, by friendly cwtics and 
of their exhortations that I should asMime full respon^i]>ility, 
under my own name, fora treatise on Jnternatiomd Law\ f 
hope, in due course and subject to other calls, tt> coinjily with 
these w'ishes. In the meantime, so long as the df‘rnan<l for 
‘ Oppenheim ’ <j^>ntinues, J have not ielt justified in abandon- 
ing a treatisfc whose usefulness is wddely acknowledged. 

T wish to express my w^ariii thanks to Mrs. ('$, l^yons, B.Se. 
(EoorL), W’ho has prepared the dable of (\a.ses and who, 
with proved thoroughness, has read the proofs of the entiri' 
volume. I am also grateful to Mrs. E. JJ. daiiseii. holli fV>r 
devoted secretarial assistunee and for undertaking the 
heavy ta^V of preparing the Index. 

I am indebted to Messrs. Ijongmans, (Ireen tV ('<». and to 
Messrs. T. & A. Constable, Ltd., lVint«*rs to tire riu\etsit\, 
Edinburgh, for their eourteou.s eo o}M»ration. 


H. La! TKKeAt'JIT. 



BIO(; RAPHICA L NOTE 


FROM MR. ROXBUHOH\S PREFACE 
TO THE THIRD EDITION 

L\ss\ Fkanois Lawrence Oppekheim, the author of this book, 
was born near Frankfurt on March 30, 1858. Educated there 
and at the (Universities of Berlin, Ciotliufjen, Heidelbt^rg, and 
Leipfcijr, "he showed >jreat versatility of talent, studying 
philosophy, nuslicine, and tlieology as ^ell as law. Among his 
tearhonj were Binding, von Jhering, and Bluntschli. In 1886 
he began to leeturo in the University of Freiburg, and became 
tvxtraoidinar> Professor thc‘re in 1889 , he was called to a Pro- 
fessorial Chair at •Basle in 1891. During these years he wrote 
several books, inainl} u]>on (Yiminal Law. He left Basle for 
England in 1895, detcrniin#*d to dev<»te the mature \ears of his 
life to International !^w, which he had then recently hefiii t^eh 
ing He studied il.s \aned literature \vith characteristic energy 
and hot himself to write this treatise, first publishetl in 1905 
and HK)fi. He was then Lecturer in International I-aw at the 
Lopdon School of Economies In P>02 he rnariK'^l a daugliter of 
Lieiitenant-Coliinel Cowan, and had one daughtet Mary. In 1908 
he sueeeeded Westlake in the* Chair foundetl at (''ainbridge by 
William Whew ell, and made it las constant aim to fulfil the charge 
given to the holder ‘ to lay down such rules and suggest such 
rnc^nsures as ma\ tend to diminish the evils of war and finally to 
extinguish w'ar between nations.* He was electeii an Associate 
and then a Member, of the Institute of International Law, and an 
Honorary Meml>or of the Royal Academy of .Turisprudenee at 
Madrid. As Wliew'^ell IVofessor ho devoted himself to the duties 
of his office, leeliiring io large c]a*'«s and watching with special 
care over the training of Whowell scholars. All who were thus 
• drawn y^dthin his circle w^ere fascinated by his enthusiasm and 
{lersonal charm. He brought out a second edition of this treatise 

' fti 
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in 1912, »nd vss writing raon<^phs and contributing icicles 
to many papers. He edited the ZeiUchrifi fUr V^Ueemeht in 
collaboration with Kohler until the outbreak of the war. In 1909 
he had published International Incidents — a book pf problems for 
discussion with his pupils. A short study of the Panama Canal 
Conflict was widely read, and with General Edmonds he prepared 
a manual of Land Warfare for the guidance of Officers of His 
Majesty’s Army. His next work was to colleotT the i>aper8 of 
John Westlake, and to edit a series of contributions to Inter- 
national Law and Diplomacy. 

During these Cambridge days his reputation had spread all 
over the world, and lie enjoyed to the full the new op|>ort(inity 
thus brought to him. He sought, and gained easily, the frieml- 
ship of distinguished jurists everywhere ; and through a cordial 
exchange of opinions he ^as able to study their varying points 
of view. For such a work his traming in different legal systems 
had especial^ tilted him, since his conceptioivs of jurisprudence 
were truly international. Visitors came to WhewoU House from 
many lands, and his wife, who shared Ids interest in tiis wf>rk, 
his Mends, and his pupUs, joined in welcoming them to their 
home. Warmly received, they w'ent aiul came again. In the 
Professor’s private room at the IjAw Schools is a gallery of 
photographs of international lawyers of almost every nationality 
Then came the war He hofi already offered his services to ^ho 
British Government, and was able to lend his knowUslge and 
prestige towards tlio overthrow of a sysUun wliich would have 
throttled the Iaw of Nations. The new uses for this lawk scam 
exhausted the second edition ; but he would not then jmblisli a 
third, and confined himself to coUeoting material and recording 
the changes which each day brought. He felt that the stress of 
events was too great for him to mould judgments that should lie 
fashioned in a mind in refiose. So he lookerl t<> the United States, 
then at peace, to sustain the legal traditioi^^ of Intcmaticllial 
Law during the struggle, and himself became (k>rres|)ondiiig 
Member of the American Institute of Interna|ional Law in 1915. 
He also hop«fl that an American jurist woul4 first toll t|ie legal 
story of the war, and this hope his friend, Frofessor Gamer of 
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Illiiviis» bas brought to fulfilment. With cautious sympathy he 
watched the growth of the I^eague of Nations movement, and 
three lectures which he had delivered upon it were in the press * 
when Germany asked for an armistice. 

He at oncKS began to prc^pare the new edition of this treatise. 
He ‘was eager to point out that during the World War * not 
the whole of International Law has gone to pieces, but only 
parts of the*Law' of War * and tliat ‘ the Law of Peace is*the 
c'cntro of gravity of International Law.* But the strain of the 
war bad overtaxed hiis health, and the ill effects now revealed 
^ themsfdves. His friends found him in the summer of 19 J 9 with 
his* enthtisiasiii inipainsl >*y physical weariness, and ho spoke 
regretfully^* of the mass of new materia) before him. He doubted 
whether h<» u^ould live to work through it. At the beginning of 
August he went to Wales, breaking away from a study of the 
th^rmau Treatj. He had just heaixi that the ^University was to 
confer u jK>n him I ho degree of I loot or of f ^ettc^rs. Fi^st and change 
did not restore him, and he came home dangerously ill. He died 
on October 7, 1919. 

This is no place to S(»t a value upon his achievements? or to 
voice the affc(»tion and (stceni of those who knew him. That is 
being done by his friend, Rdward Arthur Whittuck, to whom 
the former editions of this treatise \vt*re dedicatc*d, in the now 
Yfnr liofrk nf I nU Fxnr (1920‘j 9'21). His power 

of insight, Iiis ]»a.Nsion for ics*earch he cav*o fnVi^ in the cause of 
the I^w of Nation.s. Hir> optimism so attractive to all. was 
teni})onHl by soltcr uiulcrstanding. ‘ I will not deny,’ he wrote 
at the end of the vai, ‘ that the I.oague may fall to pieces ; and 
that a disaster like the pnM-nt may again visit mankind.* But 
such thoughts did not deter him. To luin labour in International 
I.aw was servict' for humanity ; for future generations ho could 
give no more than his and would give no less.^ 

* Sc€* also appoHiatjoiis ami obirw'- notirea in the foUov^tng jnumala : 
kmdon Tvae* nowapaiwr. Oot^>)ier 9, h>l5>, ( ambnd^ Renew, Novcoiber 
7, 1919; iirihuh Ytar IM »*/ Internaiionai Rau% n)2iM921, pp. i-9, by 
E. A. >Vlilttnck, Avmtcitu Jounutl of InUrnntwnal /xnr, aiv. (!92(») pp. 
229-292, by (\ N. Urapory. 



ABBREVIATIONS 


OF TITLES OP BOOKS, ETC., QUOTED IN THE TEXT 


Thb books referred to in the bibliography and iiotc*s are, as a 
rule, quoted with their full titlas and the date of their j)ublioa. 
tion. But certain books and periotlieiils which are ofttui referred 
to throughout this work are quoted in an abbreviated form, as 
follows : 


Accioly 

AJ, 

Annuaire 
A nnval 


Anzilotti 


Proceed’ - 
tngs 

Balladore 

Pallieri 

Baty « 

Bibliotheca 
Visseriana 
Bittner = 

Bluntscha « 


Borohard 


Acoiolv, Tratado do Dircito internaoional 
publico, 3 vols. (l933-lJ>3o). 

American Journal of International haw.* 

Aimuaired<‘rinstitiit d« Droit International. 

\tiiuial Diijest and Iloports of Public Inter- 
national I/aw Castes : 1919-1022, edit^nl by 
Sir .lohn Fischer Williams ami H. Laut€?r- 
Irficht (1932); 1923-1924, edited by the 
same (1933) ; 1925-1920, edited by A. D. 
McNair and H. Lauterpacht "(1929); 
1927-1928, edited by the same (1931), 

1929-1930 (1935); ■ 1931-1932 (1938; . 

1933-1934 (1910) ; 1935-1937 (1911) ; 

1938-1940 (1942): 1941-1942 (1945); 

1919- 1942 huppieim-ntarv volume) 
il9t7); 1913-1915(1949); i940 (195I); 
1917 (1951), 1 9 IS (1 953)- -all cMlitod by 
H. Lauterpacht. 

Anzilotti, Corso <li diritlo internazional^\ 
vol. i. 3nl ed. (1928), Ffench translation 
by (lidcl (1929) , \ol. iii. part i (1915). 

Proc<*edii)p8 of the iXmerican Society of 
Inteniatiunal I^aw. 

Balladore Pallieri, Diritto internazionale 
piibblico (1937). 

Baty, The Canons of Irtt^Tnational V^w 
(1930), 

Bibliotheca Visseriana Dis$ort4itionum Jus 
Intornationalo Illustrantiiiin. 

Bittner, Die T/chre von ^(ilkerrochlliehen 
TTrkiinden (1924). 

Bluntschli, Das mo<leme Volkerrecht der 
civilisirten Staaten ala ^chtabuch dar- 
gbstellt, 3rd ed. (1878). : 

Borchard, The Diplomati<|f Protection of 
Citizens Abroad (1915). 
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lit, and For, 
St, Paprtfi 
Brierly 

BuHtamanto 

Calvu 

Cavaglipri 

Chmet 

Cruchaga 

Oiivy 

]>]rkin.s()ii, 

( 'asf'H - 
Uticumfnh 
Faiu'liille 


Fen^v iok 
Fion‘ 


Fior(% ('fdf 


William'^, 

( 'hapi*>rfi 
Fonie^ Jam 
Ge.nti\nn 
(Jariier, 

Dnx^lopmrnts 

Gooknia 

Uenet 

Gklel 


On>tiu« 

Ai^nuaire 


British and Foreign State Papers (Hertslet), 
yoL i. (1841), continued up to dajjte. 

Brierly, The Law of Nations, 3rd ed. 
(1042). 

Bustamante, Derecho internacional publico, 
3 yolH. (1933-1935). 

British Year Book of International IjAw. 

('alvo, Lo Droit international ih^orique et 
pratique, 5th ed., S vols. (1896). 

Cavag!it‘ri, L(‘zioni di diritto intcmazionale 
(general part, 192.5). 

Journal rlu droit international. 

( ViiehagfvToeornal, Nociones de Derecho 
internacional, 3rd'ed., 2 vols. (1923-1925). 

Iheev, Conflu't of I^ws, 4th ed. (1927). 

Difkinson, Cases and Other MaUTials on 
Internatioiuil Law (1950). 

Documents on International Affairs. 

Faufliille, Traite de droit international 
public, Silled, of Bonfils' Manuel de droit 
internatiiuial ])ublic, vc4. i. part 1 (1922), 
vol, i. part 2 (1925), vol. i. 4 >art 3 (1926), 
vol. ii. (1921). 

Fein\ick, International Law, 3rd od. (194S), 

Fiore, Nouveau droit international public. 
I'rencli translation by Antoine from the 
2nd Italian edititm, 3 vols. (188.5). 

Fiore, International Law Codified. Transla- 
tion by Borchard from the 5th Italian 
e<litioii (1918). 

Fincher Williams, Chapter’ on Chirrent Inter- 
national IjAw and the Lf nj;ue of Nations 
(1929). 

routes tiuris Cionlium, edite<i by V. Bruns. 
For details see p. 112, ii. 1. 

( JanuT, Decent Developments in Inter- 
national Law (1925). 

(huunia, Appunti dj diritto intemazionaie 
(1923). 

Genet, Traite de diplomatic et de droit 
diplomatique, 3 vols. (1931-1932). 

lUidel, lo droit international })ublic de la 
iner, le temps de paix : vol. i Introduc- 
tion —La h*iute mor (1932) ; vol. it Les 
eau\ iuUTicurea (1032) ; vol. iii. La liter 
territoriale et la contigud (1934 . 

(Irotius, Do Jure Belli ae Pacis (1625), 

(tn>tius Aunuairo IntemationaK 
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Qrotiua Society^ 
Guggeiilv'ini ^ 

Uackworth 

Hague Recueil - 

Hall 

HnYvard 

Research 


Heffter 

Hciiborn, • 
^^ystem 

HertHlel's 

domm^rnal 

TrecUies 


HiggiiiA and « 
Oolomboa 
ILLM 
Holland, 
Lectures 

^Holland, 

Studies 

HoltzendorfT 

Hudson, 0 ^ 
Cases 


'^Transactions of the Grotius Soidety. 

(iruggouheim, Lehrbuch dc« Vdlkerrechts 
Parts I and IL (1947). 

Hackworth, Digest of International Law, 

7 vols. (1940.1943). 

Keoiioil des cours, Acad6mie de Droit Inter- 
national de La Haye. 

Hall, A IVc^atise on International Law, 8th 
•ed. (1924), by A, Pearce Uij^jgins. 

Research in International Law. Under the 
Auspices of the Harvard Law School. 
Draft Conventions Prepared for the Codi- 
fication of Internal iotlhl I aw. Directed 
by M. O. Hudson : (1929) I. Nationality* 
(Rej>ortor : Flournoy) ; II. Rbsponsi- 
bilitv of States (Borchard) ; III. Tom- 
tonal Waters (G. O. Wilsa»).~(l932) 
1. Diplomatic Privileges and Immunities 
(Reeves) , IL 1^‘gal Position and Func- 
tions df Consuls (Quincy Wright) , III. 
('onipetonce of (Jourts in regard to Foreign 
States (Jesssup) ; ]V^ Pifacy (Bingham) ; 
V. A Colle<‘tion of Piracy Taws of Various 
Countries (Morrison). —( 1933) I. Extra- 
dition (Bimlick). II. Jiirisrhction with 
res[)oct to ('‘rime ( Dickinson) III. TrwUies 
(Gamer) 

Heffter, Das europaische Volkorrecht tier 
Gegenwart, 8th ed. by (ieffeken (1888). 

Hf*Uborn, Das System des Volkerrecht^ ent- 
wickelt aus don vdlkeiTe<»hl lichen B^- 
griften (1890). 

lliTtslct, Collection of Treaties and Coiivt-ii- 
tions between Great Britain and OtluT 
Powers, so far as they relatt) to fkimmem* 
and Navigation, vol. i. (1820), continued 
to date. 

Higgins and (^olombos, The International 
Iaw of the Sea, 2nd od, (1951). 

Harvard Law Review. 

Holland, Lectures on International Iaw, 
edited by T. A. and ,W. L. Walker 
(1933). 

Holland, Studies in International Iaw 
(1898). I 

Hoftzendorff, Handbuch d^ VolkeirechtH, 

4 vols. (1885-1889). 

Hudson, Cases and Othsr Materials on 
International Law, 3rd ed. (1961). 
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Xlll 


Hudson, 

lAgUlation 

Hyde 


LU.J. 

LC.L.Q. 

J.C.L. 

Keith's 
When ion 


I^pVadeTle- 

PolitiK 

I^uterjuicht , 
Analcgi*^ 

The. Funrtwn 
of Iaiw 
I-awroiicM* 


laixlW 


Liszt 

L.*\r,N 


Ix>rimtT 

I»uler 


L,Q,R. 

McNair 

Maine 

Martens 


•Marions, Q. F. 


liurtson, international Legislation ; vols. i.* 
xi. (19S1.1950). 

Hyde, .International Law, chiefly as inter- 
preted and applied by the United States, 
2nd ed.. 3 vola (1945), 

International (]Jourt of Justice. 

International and Comparative Law Quar- 
terly. 

Journal of CJompanttive Legislation and 
InUTnational Law. 

Wheaton’s Elements of International Law, 
flth Knglish edition bv A. Berriedalo 
Keith, vol. i. (1929) ; Vol. ii. (7th ed., 
1944). 

lApradelle-Politis, Kecucil des arbitrages 
inlmiatioiiaiix, vol. i. (19f)5), vol, ii. 
(1924). 

lAut< rfiaelit, Private Jaw Sources and 
Anal4)gies of lutemational Law (1927). 

l.ciut^Tpacht, The Function of Taw in the 
International Coininunitj' (1933). 

LaurejR*e, The Prin(‘i})les of Intematioual 
Iaw, 7th td., revised by P. H. Winfield 
(1923). 

IJndley, The At*r(uisition and Governradnt of 
Backward Terr it or v in International Iaw 
(192fl). 

Liszt, I>a.s Volkerrecht, )2th ed. by Fleisch- 
mami (1925). 

League of Nations Treaty Lewies, Publica- 
tion of Treaties and Int^-Miational En- 
gagenienta n^gistered with the Secretariat 
ot the league of Nations. 

Lorimer, The Institutes of International 
Iaw. 2 vols. (1883- 1 8S4). 

L)c Ix>utor, Ia droit iuteniational public 
French translation from tlie 
Dutch original. 2 vols. (1920). 

Iaw Quarterly Review. 

McNair, The Iaw of Treaties : British 
Practice and Opinions (1938). 

Maine. International Law, 2iid ed (1894). 

Martens. VolV<»rrecht, Gennan translation 

from the Ru.sdan original, 2 vols. (1883- 

* 

G. F. Martens, Pr6cis du droit des gens 
niodcme de rEuioi>«, new edition by 
Veig6, 2 vols. (J858). 
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Martens, R. 

Marten^ N. R. 

Martens, N. S. 

Martens, N. R. G. 

Martens, N. R. G., 2ntl ser. 
Martens, N. R. G., 3rd ser 
Martens, 


These are the abbreviated quota- 
tions o£ tlie different i^arts of Mar- 
tens, I^cueil de Trait^s, whioh are 
in (*otnmoa use. 


Causes 

calibres 


Martens, Causes oelebres du droit, des 
gens, 2nd ed., 5 vols. (1858-1861). 


M^rignhac 


MoUor 


Moore 

Moore, 

International 
Arbitrations 
Nordisk T.A . -- • 

Nys « 

Off. J. 

O.Z.d.R 

p.a.LJ 


Perels 

Phillimore 


Praag 

Praag, 

Suj^meni 


Merignhac, Trait<^ do droit public interna- 
tional, vol. i. (1905), vol. ii. (1907), vol. 
iii. (1912). 

Mbller, International ftaw in Peace and 
War, English translation from the Danish, 
vol. i. (1931), vol. ii. (1935). " • 

Moore, A Digest of International 8 

vols. (1906). • 

Moore, History and Digest of the Interna- 
tional Arbitrations to which the United 
States has been a Party, 0 vols. (1898). 

Nordisk Tidskrift for International Ret. 
Acta scnndinavica juris yentium. 

Nys, Le droit international, 2nd ed., 3 vols 
(1912), 

Offi<‘ial Journal of the League of Nations. 

O^terreichLscho Zeitschrift fur ofleiitliches 
Reeht. 

Publications of the Permanent C’ourt of 
International «Tustico : 

Series A — Judgments. 

B — Advisory Opinions. • 

A B —Cumulative Odlection of Judg- 
ments and Advisory Opinions 
given since 193). 

C— Acts and Documents relating 
to Judgments and Advisory 
Opinions. 

D — Collection of Texts govevning 
the Jurisdiction of the Court. 

E — Annual Reports. 

Perels, Das intemationaie offentliche See- 
reeht der Gegenwart, 2ad ed. (1903). 

Phillimore, Commentariefe upo 9 Intonia- 
tionai Law, 3rd ed.| 4 vols. (1879- 
1888), 

Praag, Juridiction et <%oit international 
public (1915). '» • 

Supplement to the above j[1935). 
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XV 


Pradior- » 

Fc)d6r6 
Pufendorf 

RalAton ^ 


Ray, Com- 
mentaire 
Recueil 
T.AM. 
Reddie, 
Researches 
Repertoire 

RJh 

Rl. 

RJ. (Geneva) 

Rl. (Paris) 
R.LF. 

Rivier 

RivisUi 

RoiiHRoan 

Satow 

Sc^lo 

Schuckijijr 
untl WoldHTj? 
Soliwanscn 
horror 

Siboiit; 

Sirey 

Smith 


Spiropoiilofi Mr 


Pradier-Pod^rf, Traits de droit international 
public, 8 volfl. (1885-1906). 

p!ifendprf, De Jure Naturae et dentium 
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CHAPTER I 

FOUNDATION OF THE LAW OF NATIONS 

I 

THE LAW OP NATIONS AS LAW 
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34-50 Dp 1 . pp. 1 17, 58-70 Oruchaga, i. 4§ 69-83, 94-101— 
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pp. 1 14 Keith a Wiiniton pp. 1 10 Smith, i. pp. 1-14— Ballodore 
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Hmditijg Fara of 1 utei naiiohoi Imu (1910)- Oppenheim, 7 he Future of Intet- 
natutrud Ijaw il911; (KiigliBh tr.ui4ituin. 1921) Heilboni, GrunJbegnffe 
des \ olkerrechts {\U\2), J 15 <»roHfh, Oer Zuaug im VMerrecht 
pp. 1-38, 109-137— Praag, §§ 1 3— Krsbbe, The Moderu Idea of the State 
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Staatslehre (1925), pp. 119-132, Law and Peace in International Relatwns 
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and Principles of I niernaiumal law (1952), pp. 3 196-201 — Ver- 
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pp, 36-135. and in Z 29 (1021), pp. 65 91 —Spiropoidos, Throne g^nerale 
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JSAF., 1 (1929) pp 1 56 iSpin'p<>nh»8 in R,L (Parts), 3 (1929), pp. 97430 
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*(1933), pp. 483>S13, 61S-033 -Salviuli in Hotfat RrentU, vol. 46 (1033) 
(iv.), pp. 5-17 -Sohimller, ibid,, pp. *233.322-~8trupp, ibul, vol. 47 (1934) 
(i.), pp. 263-300— Rundstom in R,L, 3rd ser., 12 (1931), pp. 491-512, 669- 
039— Le Fur, Hague Hecueil, vol. 54 (1935) (iv.), pp. 5-193-‘Corl»ett in 
Vnivemly of Toronto Law Journal, \ (1) (1935), pp. 3-10-^lone8 in B.F., 
16 (1935), pp. 5-10— Wongicr in Z,o.R., 16 (1936), pp. 322-392— Ooodhart 
in Groltua Society, 22 (1936), pp. 31-44— Scriwali in Z.d,R,, 21 (1941), 
pp. 190-216— Hunt in Qrotiua Society, 30 (1944), pp. 119-127— Gian ville 
Williams in B.Y,, 22 (1945), pp. 146-16;) — Kidsim in 0,Z,o.H., 1 (1046), 
pp. 20-83> Paradisi in Comniunicazioni e Studi, (1950). pp. 55-78 - 
Campbell in Orotiua St)ciety, 35 (1950), pp. 113-132 — Quadri in Hague 
Reeueil, 80 (1952) (i), pp. 585-630. 

Oencep. § l.^Law of Nations or International Law (Droit dts gens, 
^^olikerrecAt) is the name for the body of customary and 
XktioM.* treaty rules which are considered legally^ binding by 


' In contradistinction to mere 
usages, to morality, and to rules 
uf so-called inteniational Comity 
(see below, §§ 3, 9, and 19c), 

* One effect of the First World War 
was to produce «mong international 
lawyers widespread dissatisfaction 
with the inadequacies of existing 
laws and legal philosophy and a con- 
viction of the necessity of restating 
much of the law and finding a new 
basis for it. Amongst a mass of 
literature the following may lie 
mentioned : Fauchille, J§ 1711-1721 ; 
Stowell, pp. 729-762; Alvarez, Le 
droit ifUemcUional de Vavemr (1916); 
Eltzbacher, ToUs und lebefuUs Vol- 
kerredU ; Nismoyer, Aufgaben 
kUnftiger Volkerrechtewieeenechaft 
(1917) ; Nippold, The Devehptntnl of 
InUmcUional Law after the World War 
(1917) (translated by Hershey, 1923) ; 
Lammasch, Das folkerrechi nach 
dem Kriegt (1917); SSchdeking, Me 
voUceftechUiche Lehre <Us Weltkrieges 
(1917); Nelson, Reehismssenechuft 
ohne Recht (1917) ; Jitta, The Renova- 
tion of International Law (1919); Van 
Vollenhoven, The Thru Stagu in the 
Evolution of the Law of Nations 
(1918); Zitelmann, DU UnvoUkom- 
menheiten du Vidkerreehta (1919); 
WoltzendoH, DU iJtge du Vbiker- 
(1919) ; Gamer, Dmlopmnts, 
pp. M2, 776-818, and in RM., 
28 (1921), pp. 413440; FeUchen- 
feld, VStkernchtepdlitik eda WUaen- 
adnafi (1922) ; Niemeyer, Reehta- 
fwltiUehe Ofundlegung der Volker- 
rrehtawiasenaekafi (1923) ; Burok- 
hardt» DU Unwdlkommenfteit dea 


Volkerreehta (1923)^; Nathan, The 
Renaaceiice of InUrnalional Law 
(1925) ; PoUtiB, Lea nouvelles 
tendances du droit intemaiwnal 
(1927), and m R.L [Paris), 1 (1927). 
pp. 57-75; lUuhdorn, op. cti., pp. 
214-243 ; Fischer Williams, Chapters, 
pp. 68-85 ; Hrcschi, Di ulruni recenti 
attluppi del dmtto tntemazionale 
(1931); Cavaglieri, La rinrwvazione 
del diriUo internaztonale ed i auoi limitt 
(1931); Mullercisert, Die Dynamik dea 
rei olutionaren Staatsrechts, du Volter- 
rechta und du (7ei#v)AnAeiM’eeA/e (1933); 
Kraus, f)U Kriae des zwischenataat- 
lichen Oenkena (1933); Laun, Der 
Wandel der Jdun Stool und Volk 
(1933) ; 8cott, Le progris du droit dea 
gena (1034); Van Volleiiboveff, The 
Law of Peace (translated from Dutch, 
1936), pp. 113-261 : Griziotti, Riflea- 
eioni di diritto iniernazionale (1936) ; 
Alvarez, Le nouveau droit inlernaiional 
(1924), and La psychologU du peuplu 
el la reconairuction du droit inter- 
national (1036); Kolin in R.O.t 26 
(1019), pp. 129-141 ; l>e Louter in 
R.(J., 26 (1910), pp. 76-110; Pound 
in BibUotheea Viaaeriana, 1923, i. 
pp. 73-90 ; Kunz {n GrfAiua Society, 10 
(1925) pp. 115-112, and in Strupp, 
Wdrt,, lii. pp, 2^-302; Hudson in 
A.J., 22 (1928), j|). 3:J0-350; Dickin- 
son in H'm/ Virtfieia Ihw Quarterly. 32 
(1025), pp. 4-32, sbd in Michigan Law 
Review, 25 (1927), pp. 622-644; 
Alvarez in Orotiuh Society, 15 (1029), 
pp. 3648 ; (lam* in R.G., 37 (1030),* 
pp. 225-240, ana in Hague Ruueil, 
vol 35 (1931) (h), pp. 609^720; Del 
Vecohio, ibid,, vol 38 (1991) (iv.), 
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[§1 

States in their intercourse with each other^ Sucli part* of 
these rules as is binding upon all States without excep- 
tion, as, for instance, the law connected with the right of 
legation and treaties, is called universal International Law, 
in contradistinction to particular International Law which 
is binding on two or a few States only. But it is also neces- 
sary to distinguish general International Iaiw. This name 
must be given td the body of such rules as are binding upon 
a great many States, including the leading States. General 
International Law, as, for instance, the Declaration of Paris of 


1856, has a tendency to become 
It must be rtoted that although 

pp. 515-649; Le tbul., vol. 41 
(1932) (III.), pp. 548 598; Udy- 
j^pnskij ill TiUoric du drmt, 6 (1932), 
pp. "23-40 in Z.V., 17 (1933), 

pp 342*372; Martin in f'auadmh 
liar liertew, 12 (1934), j*p, 227 24l ; 
Scellc* HJ Ji.L 15 (11U5), 

pp. 7-35; I-o Fur, tbtd.^ 17 (1936), 
pp. 7-25; Unci I V ni SordM T.A., 

7 (1936), pp. 3*17 Sec also tin* 
Uteraturc in rcffanl to the iciciit 
criticiflin of the oonceptioTi of Sov 
ereignty at § 66 (n. 1), the hascH of 
the Law of Nationfi nt § 11 (n. 1), and 
that relating to the recent * Xutura) 
l.jiw*terMlerieie8in thepciemeuf fnlt r 
national Law, at jj 59 (p. 197, n. 1). 

The international triflis \\huli pre 
titled •,}n«l lnUfm«d the .Sii.unI 
World War, and the fact that organ- 
ised international society pro\ed un- 
able to cheek frequent and dagnint 
brcachefi of the law* of natioiiA, ga\e 
rise both to further critic isms of inter- 
national law' and to attempts to 
answer them. See, for in«tanee, 
Fischer WilbaiiiH, Aspects of Modem 
International Imu\ .<47i Kssay (1939) ; 
Niemej'er, fxtw IVif/toid Force (1941) ; 
Ketsen, hate and Fence in International 
Relations ( 1942) ; Brierly, The Outlook 
for International Law (1944), and in 
International Affairs, 22 (11146), pp. 
352 360; Saueas Voclkcrrecht and 
WeltfrUden (1948): l)irkiii«on, Law 
and Peace (1051); (’h. dc Visscher, 
Theories ft rialit/s en drnit tnierMUutmd 
;ittWic(1953); Vedelin IL(L, 46(1930). 
pp. 9-36 ; Jessup in Foreign AffaUs 
(U,8.A.). 18 (1939-1940), pp. 244-253, 
Keeton in fhrtdins i^oeiety^ 27 (1941), 


universal International Iaiw.' 
the rules of International I^w 

l>p. 31-58 ; Kuldl in Zm.K., 22 (1942), 
pp. 193-2<I8 ; Schwarzenberger in 
AJ,, 37 (1943), pp. 460-479, and .4 
Munurtl nf 1 utrrnutional Law (1947), 
pp. 130 1,'>2; Kuriz in American 
Pfditwal Sctfnce Review, 33 (^44), 
pp. 354-3(t9 ; Dickinson in Califlmia 
Law Htiifw, 33 (1945). pp. 606-542. 

It H important to distinguish be 
twe^n the cTitiriNni of International 
j.aw and that of the science of 
1 uternat iona I J.aw . The latter cannot 
be held i'e8]K»nsil>le, to any appreci- 
able degree*, for the shortcomings of 
Intel national l^w^ whose growth and 
authority must de|iend upon the 
w il)ingiH\sB of 8t4ites to accept, 
through progression limitations of 
their bovereignty. i he normal re- 
straints of law . The . r lenrc of Inter- 
national J.aw* can assist in that 
development by d’’»jc)o8ing the short- 
comings of existing law, by examining 
the {K>ssibilities of its improvement, 
and by exerciaing restraint in ration- 
alising its defects as l>eing inherent in 
the nature of States and in the im- 
{HWbibility of subjecting their vital 
interests to the rule of law. See also 
Hriggs, The Progressive Detelopment 
of I nternaiwnril Low, and Smith, The 
('rists of the Late of Nations (both in 
the form of publications of the Tnrkisli 
Ilif^diiteof Intern.'itional I.-iw, 1947). 
Ami see, in particular, ifeasup, A 
Modern I jaw of Nations (1943), an 
important wep'k of a general character. 

* See Rie in (hot ms Sifcteiy, 36 
( hW)). pp. 21*9-228. as to the CongresK 
«ff Vienna and the origins of the 
tuition of * public law of Kiiro|io,* 
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are primarUy those which govern the relations of States, 
the latter are not the only subjects of International Law. 
International organisations and, to some extent, also indi- 
viduals may be subjects of rights conferred and duties 
iinpose<l by Intel national Law.^ 

International Lav^ in the meaning of the term as used in 
modem times did not exist during antiquity or the first 
part of the Middle Ages. It is in its origin V^ssentially a pro- 
duct of Christian civilisation, and began gradually to grow 
from the second half of the Middle Ages. But it owes its 
existence as a systematised body of rules largely to the 
Dutch jurist Hugo Grotius, whose work, De Jure Belli ac 
Pacis^ lihri tu., appeared in 1626 , and became the foundation 
of all later development. * 

It must be noted that only the so-called public Inter- 
national Law, which is identical with the Law of Nations, 
is Intematienal Law, whereas the so-called l^ivate Inter- 
national Law is not, at any rate not as a rule.* The lattc*r 
concerns mainly such matt/ers betw^ecn individuals as fall 
at the same time qpder the jurisdiction of two or more 
different States. And as the municipal laws of different 
States are frequently in conflict with each other respect- 
ing such matters, there has ovohed a body of principles 
for avoiding or limiting such conflicts.* What is now 


1 See below. §§ 13a and 292 

* PSUet in jR./., 3rd eer . 4 (1923), 
pp. 345-355, regards this so-oalled 
private Internationa] Law not so 
much as Municipal Law but as a 
cosmopolitan oustoniary law based 
on general convenience. Upon which 
see Pollock’s comment in L.Q.A., 
40 (1924), pp. 2^1-274. See also 
Frauenstein, JnUmaitonaUs Pnral- 
redU (1920), J 3 ; Plaisant, Les 

<U Mnftti de lois dan$ les tratUs (1940). 

* See an article by Beckett in F., 
7 (1920), pp. 73-96, entitled : * What 
is Privatit International Law 7 ’ ; 
Chesliire, Ff%vaU ItiUmaiiofud Law 
(Ad ed., 193S), pp. 3-24, 82-92; 
Wolff, FfitfoU InterMional lAtw 
(1945), pp. 11-15; Amunjon in 

3fd ser., 10 (1929), pp. 080- 
008 ; Rundstein in Thiciit du 


droxt, 9 (1935), pp 255-269 ; Nubs- 
baum ID ColunU>%a Law K^vtew, 42 
(1942), pp. 189 s( ssg. On the rela- 
tion of Public and Private Inter- 
national Law see Siotto-Puitor in 
VEgypt€ coniempntaxM, 26 (1936), 
pp. 237-207 ; Soelle, i. pp. 42-49 ; 
Kuiidstem in 3rd ser., 17 (1936), 
pp. 314*349; Starke in L.QJt., 42 
(1930), pp. .305 401; Niedcrer in 
Annuatre Suxm, 5 (1^8). pp. 03-82 ; 
Kopelmanes in EOades Georges SceUe 
(1U50). vul. 11 . pp. 703-804 ; Stevenson 
in CtAumbui jaw $evxew» 51} (1952), 
pp. 561-688. Sce^o Plaisant, Lea 
riglca de cotifiU de ims dana lea traxtia 
(1940). On a projtoted interbationsl 
tribunal on questions of Private Inter- 
national Iaw see Cirlondor m Sordxak 
TJi,. 2 (1931), pi. 49-60. On the 
codification of Prwato International 
LawseeNoldein H$gue Becunl, vol.55 
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termed Private International Law may, however, at the 
same time become International Law in proportion as States 
agree by law-making treaties ' upon rules the application 
of which would solve such conflicts. 

§ 2. Almost from the beginning of the science of the Law Denial of 
of Nations the question has been discussed whether the rules ^,^ 1 * 
of International Law are legally binding. Hobbes^ and^h'Lnvof 
Pufendorf* had already answered the question in the^******' 
n^ative. During the nineteenth century Austin * and his 
followers took up the same attitude. They defined law as 
a t^y of rules for human conduct set and enforced by a 
sovereign political authority. If indeed this definition of 
law be correct, the Law of Nations cannot be called law. 

For International Law is a body of rules governing the 
relations of sovereign States between one another. There 
is not a sovereign political authority above the sovereign 
States which could enforce such rules. Howevdt, this defini- 
tion of law is not correct. It covers only the written or 
statute law within a State, that part of the Municipal Law 
which is expressly made by statutea of Parliament in a 
constitutional State or by some other sovereign authority 
in a non-constitutional State. It does not cover that part 
of Municipal Law which is termed unwritten or customary 
law There is, in fact, no community and no State in the 
world which could exist with written law only. Everywhere 
there is customary law in existence besides the written law. 

This customary law has never been expressly enacted by any 
law-giving body, or it would not be merely customary law. 

Those w'ho define law as rules set and enforced by a sovereign 
political authority do not deny the existence of customary 
law. . But they maintain that the customary law has the 
character of law only through that indirect recognition on 
the part of the State which is to be found in the fact that 

coQrt»of justice apply the customary in the same way as the 

• 

(ID36) (U, pp. 30.^-427. Foi « aurvc-,> Uiwtrm in Qrativs Soetdy, 87 (1041), 
of t]to UmmIoiui of the Pcrmaiifiit pp. 14) 181, sud28()943), pp 51.84, 

Cifurt 00 qnwtiom of Privnto lnti>r- * See elog, § 18 

notionftl Iaw nee HammarohjbM in *0* Cue, xn I. 

StDxeerituiunlHdroUivtrrnahotml.^f* ’ De Jwt .Yolwnw H Gentnm, ii. 

(1934), pp. 316*344. Al to oonfliot of <• tii 1 82. 

lom bUoniateniotioiMltribunobNO * Uetum on Jwupnuknet, vi. 
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written law» and that the State does not prevent them from 
so doing. This is, however, nothing else than a hotion. 
Courts of justice having no law-giving power could not 
recognise unwritten rules as law if these rules were not law 
before that recognition, and States recognise unwritten niles 
as law only because courts of justice do so. 

§ 3. For the purpose of finding a correct definition of law 
it is indispensable to compare morality and law with each 
other, for both lay down rules, and to a great extent the 
same rules, for human conduct. Now a characteristic of 
rules of morality is that they apply to conscience, and to 
conscience only. An act loses all value before the tribunal 
of morality if it was not done out of free uili and con- 
scientiousness but was enforced by some external power or 
was done from some consideration which lies outside the 
boundaries of conscience. On the otlicr hand, a character- 
istic of rules bf law is that they shall, if necessary, be enforced 
by external power.^ Rules of law apply, of ooui*se, to 
conscience quite as much as rules of morality. But the 
latter require to be enforced by tlie internal power of 
coYiscience only, whereas the former require to be enforced 
by some external power.^ 

§ 4. If these are the characteristic signs of morality and 
of law, we are justified in stating the principle : A rule is a 
rule of moralify, if by conimtwi consent of the community it 
applies to conscience and to conscience only ; whereas, on 
the other hand, a nile is a rule of law , if by common consent 
of the community it will eventually be enforced by externa! 
power. Without some kind both of morality and of law no 
community has ever existed, or could possibly exist. But 
there need not be, at least not among primitive communities, 
a law-giving authority within the community. Just as the 
rules of morality are growing through the influence of many 
different factors, so the law can grow without Ix^g expressly 
laid down and set by a law-giving authority, phorever we 

Wesiliike, Papers, p. 12, and for Inatance, Heilbofn, OrunibsfftiJJt 
Tw!m« i. f 105. dss ViilkmtcfUs{\9l^pp 3-10. And 

see Vinogradof! inlMiehi^n Law 
* This difiinction l^twean rules of Review, 23 (1024), 1-8 and pp. 

law and of morality is, however, hy 138-153 ; and, as Vs international 
po means generally recognised. See, morality, below, p. 3{1, n. 2. 
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have an opportunity of observing a primitive community, 
we find that some of its rules for human conduct apply to 
conscience only, whereas others will be enforced by common 
consent of the community ; the former are rules of morality 
only, whereas the latter are rules of law. For the existence 
of law neither a law-giving authority nor courts of justice 
are essential. Whenever a question of law arises in a 
primitive community, it is the community itself and not a 
court which decides it. Of course, when a community is 
(growing out of the primitive condition of its existence and 
becomes gradually so enlarged that it turns into a State in 
the propef sense of the term, the necessities of life and 
altered circumstances of existence do not any longer allow 
tlie community itself to shajK^ the law in every resiiect. 
It is for this n^ason that we liiul in every State a legLs- 
laiure, whieh iuake'«) laws, and courts of justice, which 
admiiiii>ter th<*in. It is for the same rea>fon that the 
absence of a legislature in the relations of States can be 
explained only by reference to the assumption that their 
relations are those of a primitive community. But that 
assumption cannot l>e ca«5ily reconciled with the fact 
that we are here concerned with relations of modern civilised 
States. We must not attach exacrgerated importance to the 
argument affirming the legal nature of International Law by 
refeivince to primitive communities.* 

If we ask whence comes the {lower of the le{.i4ature to 
make laws, there is no other answer than this : from 
the common consent of the community. Thus, in Great 
Britain, Parliament is the law-making body by common 
consent. An Act of Parliament is law, because the common 
consent of Great Britain is behind it. That Parliament has 
law-making authority is Jaw itself, but unwritten and 
customary law. It follows that all statute or written law is 
basechon unwritten law in so far as the i>ower of Parliament 
to make statute law is given to Parliament by unwritten 

^ Sm l^ttterparht. The Fvnrtion f before we Imvp fUed m otir minds 
£ate, p. 400. And see Westlake, what we mean by that name, we beg 
OcUieted iVipers, p. xxil : * if we td\e the question, and have no security 
the name of taw to anything which we that our language has any consistent, 
•o disco r in a remote sf ate of society or therefore useful, sense/ 
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law. It is by the common consent of the British people that 
Parliament has the power of making roles which shall be 
enforced by external power. But besides the statute laws 
made by Parliament there exist and are constantly growing 
other laws, unwritten or customary, which are day by day 
recognised through courts of justice. 

The § 5. On the basis of the results of these previous investiga- 

tions we are now able to give a definition of law. We may 
tione of say that law is a body of rules for human conduct within a 
community which by common consent of tlUs community shall 
be enforced by external ^ power. 

The essential conditions of the Mistence of law 'are, there- 
fore, threefold. There must,,fij)n, be a community. There 
must, se^gidly, be a body of roles for human conduct within 
that community. And there must, thinly, be a common 
consent of that community that these rales shall be enforced 
by external power. It is not an essential condition either that 
such rules of conduct should be written roles, or that there 
should be a law-making authority or a law-adininistoring 
court within the community concerned. If we find this 
definition of law correct, and accept these three essential 
conditions of law, the existence of law is not limited to the 
State community only, but is to be found eve^where where 
there is a community. 

Uwand § 6. But it mast be emphasised that, if there is law to be 
Mn^ipal foyjid jn every community, law in this meaning must not be 
wholly identified with the law of States, the so-called Muni- 
cipal Law,* just as the conception of State must not be 
identified with the conception of community. The concep- 
tion of community is a wider one than the conception of 
State. A State is a community, but not every community 
is a State, Likewise the conception of law pure and simple 
is a wider one than that of Municipal Law. Municipal I,aw 
is law, but not every law is Municipal Law ; lor instance, 
the Canon Law is not. Municipal I.<aw is a narrower con- 

ia, eaStmal to th« mnon tradiitinetion to Int4niatioiisl Iaw. 
•gaiiiat whom thojr ore eaforcM. MunkipUm wsa ‘ • tUira, partlculM'lr 

in Italy, which potMed the nghP 
* nuoughont thii work the tenn of Ronmn oitiunahif ... but wm 
*M imieip« Lew’ ii need in the fottnudbvUsomU^' t Ijewkend 

mife of nsttonel or State lew in eon- Short, Xefis DUHtmaty. 

♦ 
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oeption than law pure and simple. The body of rules wiiich 
is called the Law of Nations or Inteniational Law may, 
therefore, be law in the strict sense of the term, although it 
may not possess all the characteristics of Municipal Law, 
and although the divergence from generally recognised 
principles of Municipal Law may, as a rule, be regarded as 
expressive of the weakness of the Law of Nations qua law.^ 

To form a view’whether the Law of Nations is or is not law, 
we have to inquire whether the three essential conditions of 
the existence of law are to be found in the Law of Nations. 

§ 7. As the first condition is the existence of a community, Th« 
the question arises whether an international community 
exists whose law could be the Law of Nations. Before this munitjr. 
question can* be answered, the conception of a community 
must be defined. A community may be said to be the body 
of a number of individuals more or less bound together 
through such common interests as create a constant and 
manifold intercourse between the single individuals. This 
definition of a community covers not only a community of 
individual men, but also a community of individual com- 
munities such as individual States. Cut is there in existence 
a universal international community of aU individual 
States ? ^ This question had already, before the two World 


1 See below, § 51 (3), where the 
progrifMi of international Iaw is 
described as depeiuieiit on its develop- 
ment on the lines of Municipal La\t. 
Care must, therefore, be taken not 
to exaggerate the so-caDeii spvtific 
eharacter of International lAti as a 
reason for acqiiioK'ing in or justifying 
solutions radically different from 
general principles of law as adopted 
within the State and from rules 
of morality emborlied in those 
pnnoiples. Sec, as to the dangers of 
the insistence on the specific character 
of International Law, Ijauteqiacht, 
Tht F^j^clion of Law, pp, 403-407. 

* For a dismission of this ones- 
lion see Hold-Femeok. VolktrrtcMr »• 
(1030) pp. 17-20, 84-110 (an able 
denial of the existence of sn inter- 
national community) : Balludore Pal- 
Jieri, pp. 3-30; Bustamante, pp. 431- 
^445; Bunkhardy />M Orpaniso/ton der 

(1927), pp. 374- 


416 ; Meinecke, WtlikUrfferterium and 
NatwnaUtaai (1028); l^ubben, Lhe 
SubjekU des Voikemchu (1928), pp. 
191-201, 351-371 ; Delos, U 
ifUematwnaU et Us printipes du droit 
jmblic (1929); Stratton, Social 
Psychology of Inter iMtional Vonduet 
(1929), pp. 293-305; WaU, Das 
Weseti dn VdlkerrtchU and Kritik der 
VolkwecfUsUagner (1030), pp. 167- 
102; De la Bri^re. La eommunaaU 
des Patssances (1932) ; Maim, VMer^ 
band und Stoat (1932), Part I. ; Laun, 
Der Wandel der Ideen StacU und Volk 
aUAusseningdes It'eUgetdssens (193$), 
pp. 327-446; Biuhdom, SinfUhfung 
»n das angewandte VdlkmecMt (1934), 
pp, 90-100; Oorbu, JFssat car la 
notion rigU en d^it inknuUional 
(1935) ; So|ile tn Hague ReeusdL 
46 (1933) (if), pp. 339-346 ; Zimmem 
in Orotius Society, 20 (1934), pp, 25- 
44 : \\ alsh in ffoffue Heeueil, vol. 53 
(I935)(iii.),pp. 101-170; DelVeoohio 
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Wars, been decided in the affirmative as far as the States of 
the civilised world were concerned. Science and art, which 
are by their nature to a great extent international, created a 
constant exchange of ideas and opinions between the subjects 
of the several States. Of the greatest importance wore, 
however, agriculture, industry, and, in particular, trade. 
It is international trade which has fostered navigation on 
the high seas and on the rivers flowing through different 
States. It is, again, international, commercial, and other 
interests which have called into existence the nets of railways 
which cover the continents, and the international jwstal, tele- 
graphic, radiotelegraphic and radiotciephonic arrangements. 

Cultural, scientilic, and humanitarian interests have called 
for inteniational co-ordination and organisation.’ In addi- 
tion to the various permanent organs and institutions of the 
League of Nations, of the United Nation.^, and of the 
latornationaf Labour Organisation, a numl>er of inter- 
national offices and international commissions ’ have been 
established for the administration of inteniational business, 
and a Permanent Court of Arbitration and, later, an 
International Court of Ju.stiee haw been set up at Tlie 
Hague. Though the individual tjtates are sovereign and 
independent of each other, though there is Rb international 
Government above them, there exist.s a imweiful unifying 
factor, namely, their common interests. The influenee of 
that unifying factor is liable to suffer a set-back whenever 
economic nationalism, political intolerance and the pursuit 
of self-sufficiency on the part of sovereign States tend to 
create artifleial barriers among the peoples comjiosing them. 
Whenever that happens, the authority ami reality of Inter- 
national Law are likely to weaken. But such retrogression, 
being contrary to the natural tendencies of development 
and to the realities of national intercourse between Btates, 
must be regarded as temporary and as leavidg esseittially 
intact the existence of an international community. Neither 

inJTMorie du droit, 10 (1930), pp. 1>I3. la reeonttructum du iroit international 
On Mme psjrchologicAl •And bocio- (1036). See alao We^ C'omcmiic# otuI 
losiral aapeet* of uiteniAt{on«l reU* Society (1042), pp. |70>212, end itk 
tiou* aee Hodgea, Tka Background of Orotiue Society, (1M2), pp. 133-16(1 
Intemationtd Belatioue (1^1). and , 

Alvotez. ttu peyehotogie die peuplte et > See faeloir, AppeSdix. 
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do differences in culture, in the economic structure, or in 
the political system, affect as such the existence of the 
international community as one of the basic factors of 
International Law The object and resulting scope of the 
rules of International Law being limited,^ its existence is 
not conditioned by a uniformity of outlook and tradition 
which plays an important, although not indispensable, part 
m securing the riile of law within the State. 

§ 8, Thus the first essential condition for the existence of Kulea of 
law is, at least in the long run, a reality. But the second 
condition cannot be denied either. For hundi'eds of years lnt<»r- 
more and ihorc rules have grown up for the conduct of the oommun- 
States betw'een each other. These rules are to a great extent 
customary rules. But side by side with these customary and 
unwritten rules more and more written rules are daily 
created by international ajrreemcnts, such as the Declaration 
of Fans of 18r>(), the Hague Rules concerning land warfare 
of 1899 and 1907, and the vast number of general conven- * 
tions often referred to as law-making or legislative treaties. 

§ 9. Kqually, an afliimative answer must be given to theKjsternal 
cjiu‘8tion whether there exists a common consent of the 
community of *States that the rules of international conduct ^orcement 
shall be enforced by external power. Governments of States, of iilt ” 
and tlie public opinion of the whole of civilised humanity, 
agree* that International Law shall, if neeessa’'\, be en- 
forced by external powi'i, m contiadistinctioj. to rules 
of international moralit j and courtesy, wdiich are left to the 
consideration of the conscience of nations. In the absence 
of a central authority for the enforcement of the rules of 
the Law of Nations, States have on occasions to take the 
law into their own hands. Self-help, “ and intervention on 
the part of other States w^hich sympathise with the wronged 
one, are the means by which the rules of the Law of Nations 

‘ They are liiitlted for the reason sec Bnerix in iilcto 7 

that, in view of the inituenhe <ii\erHity (t93S), p. U 
of the component jiarts of the inter- 

national comraunitv, the legal rules * For a stunulating diseitssion of 
hlhding upon Stau's must be limited this question from the point of view 
to the relatively restniUd stope of of legal history see Lambert, La 
mattere capable of uniform regulation, ivngfuficf privit et Us foiuUnmU du 
For a comi^wliat different explanation dnM fn/fnuUwnal publw (1036). 
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can be and actually are enforced, ind, subject to tbe 
obligations of the Charter of the United Nations and of 
the General Treaty for the Renunciation of War,* war ih 
the ultimate instrument for defending violated legal rights 
vital to the existence of States. Moreover, the Covenant of 
the League and now the Charter, by providing for a system 
of sanctions for repressing the violation of its principal 
obligation, have elevated enforcement of the law to the 
authority of a recognised principle of conventional* law. 
It is true that there is at present no central Government 
above the Governments of the several States, which could 
in every case secure the enforcement of tite rules ‘ of 
International Law. For this reason, compared with Muni- 
cipal Law and the means available for its' enforcement, 
the Law of Nations is certainly the weaker of the two.* 
This weakness becomes particularly conspicuous in time of 
war, for belligereuts who fight for their exist eiict* will always 
be apt to brush aside such rules of the T^aw of Nations 
concerning warfare as are deemed to hinder them in the 
conduct of their military o])eraUon8. But a weak law is 
nevertheless still law'. 


• Practice 
and the 
Legal 
Nafenra 
of the 
Law of 
Nations. 


§ 10, In jgrcMstice International Ijiw is constantly recog- 
nised as law. The Governments of the different States are 
of opinion that they are legally, well as morally, bound by 


^ * See below, vof ii. 02^-52^ 

* The term * conTentional rule ’ is 
Q8od throughout thin work to in- 
dicate a rule created by express 
agreement. 

* As to the sanctions of Inter 
natiouai Law see the following > 
Root in 2 (1908), pp. 461-457 ; 
Higgins, Binding Fares of Inter- 
national Law (1910); Siotto-Pmtor 
in Bivista, 12 (1918), pp. 208-228; 
Roxbnigh in 14 (1920), pp. 
26-87; Hyde, i. j 4; Stowell, pp. 
11-15; Lupuis in Hague Reeuetl, 
1924 (K), pp. 407-444; Mitrany, The 
Protlm of Jutemational Sanctions 
(1925); Buell and Dewey, Are 
Sandiims Bej^emry to Intenialional 
O^anisaiionf (1932); j^ight, An 
JiUematianat A ir Force ( j 932) : Britok, 
Les saneHons en intematiofuH 
pubtic (1933) ; Morg^thau, La rIaliU 
dee ncmes (1934)» pp. 214-226; the 


same in B./., 3ni ser,, 16 i(1935), 
pp. 474-503, 809-836; Widmer, Der 
Zwangtm Valkerrecht ; Kelsen, 
Law and Peace tn Intemaiional 
Relations (1942), pp. .3-26; Brierly 
in Ornttus Society, 17 (1931), pp* 
67-78; Scott in .4 .S'. Proceedings, 
1933, pp. 5-33; Hyde, ibid, pp. 34- 
40; Foster in American P^Uical 
Science Quarterly, 49 (1934), pp. 372- 
385 , Wehberg ui /fague Becueil, vol, 
48 ( 1934) (ii.), pp. 7- 132 ; Scelle, ibid., 
vo}.55(1936) (i.),pp. 156-177, 193-196; 
Cavar4 in 44 {(1937), pp. 386- 
445 and, os to the sai^ tions ignder the 
Tinted Nations Chagur, in Hague Re- 
rucil, 1952 (i.) ; Humrl in Umnrsity 
of Chicago Law Raw, 12 (1945), pp. 
115-139; Hsu Mo itiCf radius Society, 
35 (1949), pp. 4-15; Cavar4 in Hague 
Reeueil, 80 (1952) (D, pp. 195-288. 
And see vol li. ^ .'>26.« See also below, 
§S 156. 528a 
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the Law of Nations. Likewise, the public opinion of all 
civilised States considers every State legally bound to comply 
with the rules of the Law of Nations- although the in- 
adequacy of public opinion as a compelling and motivating 
force is in itself an expression of the weakness of Inter- 
national Law as a body of legal rules. States not only 
recognise the rules of International Law a.s legally binding 
in innumerable treaties, but affirm constantly the fact that 
there is a law between themselves. They recognise this law 
by their Municipal Law ordering their officials, their civil 
and criminal courts, and their subjects to observe such 
conduct as is in conformitj' with the duties imposed upon 
their sovereign by the Law of Nations. 

I Violations of international I^aw are certainly fre(pient, 

I especially during war. But f lie offenders always try to prove 
' that their acts do not con.stitute a violation, and that they 
have a right to act as they do according to* the Law of 
Nations, or at least that no rule of the Law of Nations is 
against their acts. The fact is that States, in breaking the 
Law of Nations, never deny its existence, but recognise its 
existence through the endeavour to interpret the Law ‘of 
Nations as justifjing their conduct. While the frequency 
of the violations of International l^aw may strain its legal 
force to breaking point, the formal, though often cynical, 
affindation of its binding natme it. not without significance.^ 

II 

BASIS OP THE LAW OF NATIONS 

§ 11. If law is, as defined alwve (§ 5), a body of rules for Common 
human conduct within a community which by common 
consent of this community shall be enforced through external of U». 
power, then common cx»nRent is the basis of all law.* What, 

> It will be noted that ' common validity cannot be proven at a legal 
ooneent ’ ia a aociologiral rather than propiun' nn ; it miut be aatuined by 
a tega) ».«r la iiatinti of tho validity of refervnet to what haa been oaU«d the 
the lew. In law the question atill initial hypotHeaia (tee Salmond, Jwrii- 
ariaei : Why ia conaent binding ? prudence, | 4S) adopted on the beeia 
Probably the anawer to that queation of nondegal oonaiderationa. See 
aa to the validily of the firat aourre eapeoially Kelaeu, Dot Problem dar 
oflaw cannot itealf be a legal one. Ita SouverdniW ttnd He Thwit dt$ 
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tiowj does the term ' common consent ' mean ? If it means 


that all the individuals who 

ViAkentchU (1920), passim; Dis 
pAihsopAiscksn Orundlagen der Aaiur- 
reehisUhre und des Hschtspositivismus 
(1928) ; Neine JifcMsUhre (1934). pp. 
129- 1S4 ; and in /Ja^ Jticueil, voi. 
14 (1926) (■▼.)» and vol. 42 (1932) (iv.). 
See also Jjauterpacht, Ths Function 
of jMtc, pp. 420-423 ; Brierlj'’ in flague 
kscueil Tol. 23 (1928) (iii.). pp. 467* 
549; Cavaglieri. «6id., vol. 26 (1929) 
(i.). p. 362 ; Hourqiiin, vol. 35 
(1931) (i.), pp. 75-80; M4U11 in 
Z.O.R,, 11 (1931), pp. 416-428; Le 
Fur in Hague RecueiU vol. 54 (1935) 
(iv.), pp. 146-166 ; Walz in Jr<*A»v des 
ojjenthchen Rechts^ vol. 58 (1936), pp. 
1-16; (iuili.inu. La t^mnnunitd inter- 
nazionale e tl dtnUo n950). And 
s«*o below. § 403, on the binding 
force of treaties. The d(^ctnuc of 
the initial h^pothesia a.s the banis 
of Iiiternationalliaw has been clearly 
formulated by Keleen, the originator 
of what has become known as the 
Vienna School, in a series of writings 
referred to above. As to the influence 
of Kelsen and of the Vienna School 
on international Law see Lauteipacht 
in Modem Theories of Law (19.33), 
pp. 123-129 ; Kunz, Volkerreckts- 
wissensehaft umi reine Rechtslehre 
(1923), and in New York University 
Ijuw Quarterly Review, 11 (1933-1934). 
pp. 370-421 ; »laeger, Ae probUme de 
la souverainetd darts la doctrine de 
Kelsen (1932); SchifTer. Die Lehre 
vom Primat des Vdlkerrerhts in der 
neueren Literatur (1937) ; Man. LVcofe 
de Vienne et le ddvelappement du droit 
des gens (1938) ; Akzin in RJ, (Parts), 

1 (1927), pp. 342-372; Balladore 
Pallieri in Rivista, 27 (1935), pp. 
24-28; J. M. Jones in B.Y,, 16 
(1935), pp. 42-55; Starke, ihid., 17 
(1936), pp. 66-81 ; Stem m American 
Politieal Reience Review, .30 (1936), 
pp. 736-741, lliat influence has ex- 
tended in particular to such mattem 
as the relation of the systems of Inter- 
national and Municipal Law, State 
sovereignty, the subjeots of Intor- 
iRational Law, personiflcation of the 
State, etc. On these questions there 
is a striking similarity of view between 
the Vienna School and the views of 
the French writer Duguit and his 
followers. Duguit’s principal works 


are members of a community 

in this connection are TraiU du droit 
c^onstitutionnel, 3 vols. (2nd ed., 1921), 
and Le drott social et le droU individuil 
et la transformation de VStai (3rd ed., 
1922). On Duguit's contribution to 
International Law see Le Fur in 
Archives de philosophie du droiL 1932, 
pp, 175-212. and in Hague Rccueil, 
vol. 54 (1936) (iv.), pp. 72-94 ; and, 
in particular, K^>glado in R,Q., 37 
( 1930), pp. 381-419 See also Bonnard 
in Thdorte du droit, 1 ( 1926), pp. 18-40, 
and ill. (1928), pp. 65-70; Kunx. 
ibid., I. (1926), pp. 140-152 and 204- 
221. The theories of Duguit have 
iicen Aniplihetl and appijc<l ((• Intel 
national JjAw in a crtMtive manner 
on a biological basis by SocJle in 
his Prdiis df dnnt den vol. i. 

(1932), vol. ii. (1034). See also his 
La tkiorie jundtque de la rdvision des 
frauds (19361. And see Segal in 
Thdorie du dnni, 9 (1935), pp. 186- 
194. Acconling to Scelle there exists 
over and above the legal order a 
natural order concened as the sum 
total of biological laws wbone observ- 
ance imposes itself upon the legislator 
with absolute necessity; his task Is 
to translate these law's into legal 
rules ; the coaeoniance of the legal 
and biological law is the intrinsic basis 
of the validity of the law. It may be 
of some interest to compare IScoIlc's 
Bo<*io]ogicnl and biological foufidation 
of International Ijiw with Westlake's 
attempt to base it on * the social 
nature of man and his material 
and moral siirrriunrbngs ' : i 'ollected 
Papers, p. 81. See also Reeves 
in Hague Hecueil, vol. 3 (1924) (Ii.), 
pp. 6-94. And see Clhklaver, Le 
droit international dans ses rapports 
af>ec la philosophie du droit (1929) ; 
Alvarez. Le nouveau droU international 
(1924) ; the same, La philosophie des 
^uples et la reconstruction du droit 
international (193(1); and, for com- 
ment thereon. Ijp Pur iif Hague 
Recueil, vol. 64 (lj63B) (iv.), pp. 124- 
146. See also Djuvara in Hague 
Recueil, vol. 64 (©38) (ii,), pp. 485- 
616 ; Roumau, pA 66-105 ; Ziccardi, 
Im costituzione dm ordimmento 
nazionaU (1943), p^. 19-167. And see 
the literature quoted above. $ 1. and 
below, §§ 15, 20, agd 52. 
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§ 12 ] BABIS OF THE LAW OP NATIONS 

must at every moment of their existence expressly consent 
to every point of law, such common consent could never be 
proved. The individuals, who are the members of a com- 
munity, are successively bom into it, grow into it together 
with the growth of their intellect during adolescence, and die 
away successively to make room for others. The community 
remains unaltered, although a constant change takes place 
in its members.* ‘ Common consent ’ can therefore only 
mean the express or tacit consent of such an overwhelming 
majority of the members that those who dissent are of no 
importance as compared with the community viewed as an 
entity in eontradistinction to the wills of its single members, 

'Fhe (juestion whether there b<‘ such a common consent in 
a s[)ecial case’is not a question of theory, but of fact only. 

It is a matter of observation and ai»preciation, and not of 
logical and mathematical decision, just as is the answer to 
the question. How many grains make a lieap»^ It is for 
that reason tliat custom is at the background of all law, 
whether written or unwiitten. 

§ 12. The customary rules of International Law 
grown up by common consent of the States — that is, the^ij^s^,, 
different States have acted in such a manner as to 
their tacit consent to these rules. As far as the process of^Bn. 
the growth of a usage and its turning into a custom can Im 
tracetj back, customary rules of the Law of Nations came 
into existence in the following way. The inti-rcourse of 
States with each other necessitated some rules of inter- 
national conduct. Single usages, therefore, gradually grew - 
up, the different States acting in the same or in a similar 
way when occasion arose. As some rules of international 
conduct were from the end of the Middle Ages urgently 
wanted, the writers on the Law of Nature prepared the 
ground for their growth by constructing certain rules on the 
basis qf religious, moral, rational, and historical reflections. 

Hugo GrotimJ's work, De Jure Belli ac Paeiti, lihri Hi. (1626), 
offered a sj^steraatised body of I’des which commended 
themselves so much to the needs and waitts of the time that 
they became the basis of the 8ub.sequent development. 

When afterwords, ospeciolly in the nineteenth century, it 
VOL. 1. .» 
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became apparent that customs and usages alone wore not 
sufficient, or not sufficiently clear, new rules were created 
through law-making treaties being concluded which laid 
down rales for future international conduct. Thus con- 
ventional rules gradually grew up side by side with customary 
rules. 

New States which came into existencO and were through 
express or tacit recognition admitted into the Family of 
Nations thereby consented to the body of rules for inter- 
national conduct in force at the time of their admittance. 
It is therefore not necessary to prove for every single rule of 
International Law that every single member of the infer- 
national community has consented to it. No single Stale can 
say on its admittance into the community of nations that it 
desires to be subjected to such and such rules of Inter- 
national Law, and not to others. The admittance includes 
tke duty to*8ubmit to all the rules in foree, with the sole 
exception of those which, like the rules of the Genova Con- 
ventions, are binding upon such States only a.s have con- 
cluded, or later on acceded to, a certain international treaty 
creating the rules concerned. 

On the other hand, no State can at some time or another 
declare that it will in futuie no longer suGhiit to a certain 
recognised rule of the Law of Nations.^ The bialy of the 
rules of this law can be altered by common consent only, not 
by a uiulateral declaration on the part of one State*. This 
applies not only to customary rules, but also to such con- 
ventional rules as have been called into existence through a 
law-making treaty for the purpose of creating a permanent 
mode of future international conduct without a right of the 
signatory Powers to give notice of withdrawal. It would, 
for instance, be a violation of International Law on the part 
of a signatoiy of the General Treaty for the ll(>nuueiation 

* S^e iipotor, k p. 17 : * droit national dans lour 

dootnna ijti'uQ fitat louverain n'eiit orijotme; lour oirac't^TO obligatoiro 
^ttgagi par aa Yolont^ qu'auMi parfaitement i«ntk|Tfe.' 8oaal«o« 

longtempi qoe oette v^ont^ persitte to tha game effect* Kelnen* Dtr 
egt inaeoeptable pareelr mtoe qu’elie Begriff d$r JSoumHtniUd^ etc., pp. 
gape leg Daggg ebgentielleg do droit 1621-L74; l.iaiitetpaoht, 
intemetiofia]. La teule diff&rencg pp. 54>50, and me literature tbere 
entre 1e droit interiuitlonal et le quoted. ^ 
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of War of 1928 to declare that it has ceased to a 
party. 

§ 13. Since the Law of Nations is based on the common 
consent of individual States, States are the prindpa JLjBnb* 
jeots of International Law. This means that the Law of Subject# 
Nations is pninajoly a law for the international conduct of u^^of 
States, and not of their citizens. As a rule, the subjecte of the Nation#, 
rights and dutieii arising from the Law of Nations are States 
solely and exclusively. An individual human being, such as 
an alien or an ambassador, for example, is not directly a sub- 
ject of International Law. Therefore, all rights which might 
necessarily have to be granted to an individual human being 
according to the Law of Nations are not, as a rule, inter- 
national rights, but rights granted by Municipal Law in 
accordance with a duty imposed upon the State concerned 
by International Law Likewise, all duties which might 
necessarily have to be imposed upon individual human 
beings according to the Law of Nations are, on the traditional 
view, not international duties, but duties imposed by 
Municipal I-aw in accordance with a right granted to, or a 
duty imposed upon, the State concerned by intematiohal 
Law.^ 

§ 13a. While it is of importance to bear in mind thatPersoo# 
primarily States are subjects ot International Law, it 

essential to recognise the limitations of that principle.* ItsSubject# 

of Inter* 

‘See the ifawowwa/*! PaltsUne (1899), poMim; Fiore, 

VoniL*M%oH4 case, P.C 1 J . Senes A, Imw L odxjied (BorchenFe trensl., 

No. 2. p. 12, line 10 191$), § 66. Wen^ULe, CoUectoS 

* In the hrst three editions of tbw Papers, RebmmZ.V., l(1907},p.53; 
treatise the view wm expressed that Diene in PC/, 16 (1909), pp. 67-76, 

Stetee only and exclusi\el} are the Kelsen, Das Problem dtr Souvtrdmlot 
subject# of Intornetiouai ben S<e und dtt Theme du } olherrechts {1920), 
also Knnblien. iht ,\ubjekied*s 1 olL r and in /foyue Recuetl, vol. 42 (1932) 
recMe (1928); Wolgimt. YollerfCiM (iv.), pp 141-172, Krabbe, The 
(1934), S 144. But see Arangio Kiur ifodem Idea oj the StaU (English 
OU eni% eoygetit deW ord\nafnetdi uitfi transl, 1921), pp. 210-245; Duguit, 
fmwwaU (1952) . KoAtera va B 1 1 1 , Traxti de droxt caniMuitoni^ (1923), 
9(lU2^pp. I 3L, Lonl Phillmi<*Te m i pp 551-560; Niemeyer, FdffcerrecAf 
Hague Hemeiisol 1(1023) p|» 63 bs. (1923), p 86; Politi#, U$ emvdks 
E, lUttfinann m Hague Recutxl, toI. tendan. f dHdfuiXiiaeriiafioiMd(1927), 

64 (1985) (IV ), pp. 402-427 ; Sohoen pp. 65 9d, and m Uagm Reeueil, vol. 6 
ip Z.F., 28 (1939), pp. 411-448. But (1926) (k), 8-10; Verdio##, Ftr- 

see for a rejection or quabdcation of Jassung, p. 160 ; Ansilotti, up. 181 
the tr«4itioiiaJ view : Kaufmann, Du 136 , Balladore Pailieri, pp. 167-172 
ReehUknjft d$t intmnaihowUn HechU 277-279 ; Soelle, i. pp. 42-44 ; ImIw- 
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correct meaning is that States only create Int^^rnational Law ; 
that International Law is primarily concerned with the rights 
and duties of States and not with those of other persons ; 
and that States only possess full procedural capacity before 
international tribunals. Further than this that principle 
does not go. In particular, when we say that International 
Law regulates the conduct of States we must not forget that 
the conduct actually regulated is the conduct of human 
beings acting as the organ of the State. As Westlake said, 
' The duties and rights of States are only the duties and 
rights of the men who compose them.* ^ If that view is 
accepted, then it is scientifically wrong and 'practically 
undesirable to divorce International I.«aw from the general 
principles of law and morality which underlie the main 
systems of municipal jurisprudence regulating the conduct 
of human beings. Also, although States are the normal 
subjects of International Law they may treat individuals and 
other persons as endow'ed directly with international rights 
and duties and constitute them to that extent subjects of 
International IjAw. Persons engaging in piracy are subject 
totluties imposed, in the first instance, not by the municipal 
law of various States but by Inter national Law. The same 


in H I i (102y)i PP 451 

l*<9, Bourfjuiri in Htcuttl 

vo) 36 (1931) (1 ), pp. .33-17; f'wcher 
Wilhamfi in B.Y ^ 13 (1932), pp. 33- 
36 : HoHtie in lJagu€ RtrutiU vol. 40 
(19.32) (II.), pp. 4«S.60»; Siotto- 
Piiitor, %bui.t \ol. 4J (1932) (in.), 
pp 251 357 ; iScellv, vol. 46 

(1933) (iv ). pp 363-373 ; Strupp, 
xbxd., vol. 47 (1934) (J.). pp. 418 422, 
463 468 ; Geo< /o m H.i. {Gtntiu), 12 
(1931), pp. 119-134 , Horz in Thiortt 
du droU, 10 (1936). pp 100-111; 
Preuss in H.I F., 8 (1939), pp. 160- 
174; Aufricht in Atntnean PoiUxeal 
Sctence Renewt 32 (1043), pp. 217- 
243; Hourqum ip Ktudtx JJcfttrjcs 
(19.T0). vol. f.., pp. .37-64; De 
Soto, tbid vol ii. pp. 687-716; 
Wonkier in ReviMa wi^paAnla, 4 (1961 ). 
pp, 831-869. Sop.aiHo I^autcniacht 
in L Q.R , 63 ( 19471, pp. 438-460, and 
04(1948). pp. 97-119. 

« ColUeted Pape^, p. 78. 


pacht, Afudogtes, pp. 73-82, in AVo- 
nomica^ 1925, pp. p09-315,and in Hagvt 
Recuetlj vol. 62 (1937) (iv.), pp 207- 
243 ; Stowell, pp 8, 9 ; Sr hwarzen 
berger, ^ pp. 35- 42 ; Spiropotilo't, 
Uxndtvidu en droit xnUrnalional 
(1928), and in Umgut JUcuetl, vol. 30 
(1929) (v.), pp. 126 266; von dcr 
Lube, Dm tniernattonede jurtait^che 
PerMon (1931) ; Segal. Uxruhvxdu en 
droti xniemutxonal (1932), Maazo- 
leni, Peraonaltid gxurtdica e noggtiix del 
diriUo tntemazumale (1933) T4n4- 

kicUte, VxndxMu dans le droit inter 
xuUional (1933); Jpshiip, .4 MotUtn 
Law of Xaitons (1918). pp. 15 42, 
Sibert, pp. 87-98 , Spenlud, L iw 
dividya ntl dtrtUn intrrnazutnale 
(1960) ; KelHOn, Prtnriple» of Inter- 
TtfiHonad Law (1962), pp. 94-147; 
Corbett. Lmc and R/xUtu in Inter- 
nntunuU Relations (1951). pp. 63-60: 
CavMUeri m Rtvista, 17 (1925). 

pp. 18-32. 168-187 ; Ham burger m 
36 (1926), 


36 (1926), 
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applies to the rights and duties of political communities 
recognise<l as belligerents. Prior to 1929 the Holy See, 
thougli not at that time a St ate, was a subject of intcmatioiial 
rights and duties. Although individuals cannot appear as 
parties before the lutcruational Court of Justice,^ States may 
confer upon them the right (if direct access to international 
tribuiialh.2 As the Permanent Court of International Justicje 
expressly rccoguised in the Advisory Opinion concerning 
the J Hi n<(licifoH of th (Umifs oj Danzig^ States may expressly 
grant to individuals direct rights hy treaty; such rights may 
validly exist and be enforceable without having been previ- 
ously incoi 4 )orated in municipal law.® Moreover, it is an 
established piiiiei)»le of eiistoinary International Law that 
individual members of armed forces of the Ixslligerents — as 
well as individucds generally are directly subject to the law 
of war and may be punished for \ iolating its rulcs.^ The doc- 
trine adopted in nianj muiueipal sjstems to tlv? effect that 
International Law is part of the law of the land is upon 
anaivsis \(‘t <uiotlier factor showing that International Law 
may act p(r .w u]>on iialiMduals, wlio become, to that extent, 
subjects of International Law.^ Municipal tribunals have 
on occasions e\pH‘ssl> recognised llie international person- 
ality of international administrative unions and of their 
organs.® By \ irtue of their eoiistitutions many interuatiunal 
orgaitivsatioii", i.e. organisations of Stales, possess a distinct 
measure <»f international jHTsonalitj, iiieluding tl « capacity 
t(* (’onclude ticaties." In the (msc coiieemiiig Hf/jufution for 


^ Artxle :H ol the Slalutc of the 
Internntioaal t’ouit of .lu-'tut pn* 
vidi('is M followii . * Oi)l\ StAtco niH> 
bo partiofi in Udoro the Court * 

8eo bolow. vol. II. '2'*a 

* See bolom. Ji JihH 

• Whilo Atiniitting (hat in prim iple 
a treaty * cannot, aa hikIi. iual« 
diroci rights and oliligatunis f*'i 
private iiiclividualK.* the t'ourt svid 
‘It cannot be dwpuf*^! ihat the wry 
object of an international agrroment, 
according to the intention of the con- 
tjacting partiea. may bt» the adoption 
by the parties of some definite rules 
creating individual righta and obliga- 
ttoof and enforceable by national 


courts', P.C.I.J.. Senes B, No. 15, 
p. 17. for comment thereon 

]^ut(Ti>aiht, The Development of 
Inter nulwnal Lain by the Permanent 
iouri of hUernatton^ Juettce (1934), 
pp 50-53. 

* voc below ^ I ■»3rt 

* See below, § 21o. 

< See below, p. 370, n 3. 

’See lulow. lb7a, iOTna More- 
ovt r. it iH IccitunAte to deduce ii >in the 
unanip Mit* finding of the Court in the 
Hi purat H for fhjunes case t hat inter- 
iiatnuial pi'ifUonulity is a necessary 
illribule of any public internationAl 
organ iHAt ion wlin )i jiossesses a peijon- 
ahtv diatmei from its members and 
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InfuriM Suffered in the Service of the United Natione ^fae In- 
temational Court of Justice expressly rejected the view that 
States only con be subjects of International Law, In afiirnung 
the international personality of the United Nations ^ as being 
indispensable for the fulfilment of the purpose for which it was 
created, the Court pointed out that ‘throughout its history, 
the development of International Law has been influenced 
by the requirements of international life*' and that ‘ the 
progressive increase in the collective activities of States has 
already given rise to instances of action upon the inter- 
national plane by certain entities which are not States.’ * 
Such new subjects of International Law, the Court explained, 
need not necessarily be States or possess the rights and 
obligations of statehood. For ‘ the subjects’of law in any 
legal system are not necessarily identical in their nature or 
in the extent of their rights, and their nature depends upon 
the needs of the community.’ ’ It must also be noted that 
international practice has gradually recognised a measure 
of international personality of territorial umts which are not 
States but which nevertheless are admitted to participation 
in their own name in important public organisations of iStates 
such as the Universal Postal Union, the World Health 
Organisation and the International Trade Organisation.* 

§ 14. Since the Law of Nations is based on the common 
consent of States as .sovereign communities, the member- 
States of the international community arc equal to each 


iihoiP right*' and dutiva, in the light 
of its constitution and prictiee, are 
such that they cannot bo efTective 
without the nttnbutiOD of uitenrn 
tional pcisonahty to the tirganisation 
m question. LCJ. Hepttris, 1940, 
pp. 178, ISO). And see below. $ 167aa, 
on the Penonality of Tatcmational 
Organwationi. 

t See below, § 168g. 

• LCJ. RtpotUf 1949, p. 178. 

* Ibui» As international peinon- 
abty u not luttited to Statei, the latt«*T 
rsfe bound to fulfil international diitiea 

duties intfloribed by general Tn- 
temational Law--*-oot fAly in relation 
to other States but, in proper cases, 
to. international persons generally. 
Tins eiplains why in the Hsjtaraiton 


fur Injurits case tho Intc'rnationa 
(’owrt of JuHtice hehl that the Landed 
Nations was entitled to bring a claim 
alao BgainHt a non-member State 
although in the same case the Court 
held that the baais of the claim by the 
Tnited Nations is a breach of a duty 
due to It. For, uneo the Court found 
that tho United Jliations was endowed 
by the Charter with intomational 
pc^rsonality not ot^ly in relaUon to its 
members but (iM., pp. 

it followets that all Statcfr->- 
whether memhegB of the United 
Nations or not- lowed It dutiee as 
prosenbed liy gmra) Intematiomil 
Law. fifed ^fttoera. See Fitsmaunee 
m B.y., 29 (1962>, p. 21. 

* See below, Appmdii. 
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Other a8 KiibjectH of Internationa! Lav^, States are by their 
nature certainty not equal as regards power, territory and the 
like. But as members of tlie community of nations they are, 
in principle, equal, whatever differences between them may 
otherwise exist. This is a consequence of their sovereignty 
in the international sphere.^ As such, the abstract principle 
of State equality, while still forming part of International 
Law, is open to objections of the kind levelled against other 
extreme manifestations of State sovereignty.® The ('barter 
of the United Nations, although profes<%edl 3 »^ based on the 
principle of ‘ sovereign equality * ® of States, embodies 
far-reaching derogations fioni the conception of equahty 
of States in the accepted sense.^ 
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i'^ra^«(]8K0) C*a\ a^iliw i. 7ai < omueiudinegiuruixca in/emiKwwa/f (1907), 
in JiO , 18 (1911), pp 259 292 and m Huista, U il921), pp 149 187 
289 3 U 179 \ « nlnms pp 42 73 Silwirt pp 30 43 Blululoni Ihe 

Kitfkhtung tn angeuahdie \olhiiechi (19*44) pp 112 18,3 Korte, 
OrvMlfraytn tier emthflnhiu iurht^Jnhtgktd (1934) pp 50 102— 
Bore hard in «« i/ tVftud* v Un t.ent 4 1 19*44), pp 42h 301 Fii h The 
SourruoJ Modern hd\ » iuito wd / ait (19 47) ansi itmn ln>m Hayne Hfcnetl, 


* See below §{ 115 116« term aee Kelsen in 1 ole Imw Jownwl 

* Sec b*low. { nca. 63 (1944^ pp 207-^ 

* For o entical examination of thifc • See below, 4i l6Se. 
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vol. 53 |J935) (iii.), pp. 635-627) — Rodnlob. has pfimiprs dv droit de» getia 
modeme (1937), pp. 9-20, 29-47 — ^Ziocanli, La eoaUtuzi07te delV ordinamento 
tniernaxionaU (1943), pp. 161-449- -Sjrfrcniion, Lea aottrcea de droit tnter- 
na<ioMa/(1940) PrtneipU^ of Intmuitioml Latf (I9r)2), pp 301-366 

— Oppenheim in Z,L, 25 (1615), pp. 1-13 Pcraasi in Huuita, 2n(l aer., 
0 (1917), pp. 195-223, 285-3 14~Sherman in 15 (1921), pp. 349- 

360-Reeve8. ibid,, pp. 361-374-(Virbett in B,Y., 1926, pp, 20-30 
- Mulder in R./., 3rd ler., 7 (1926), pp. 555-676 -Bnerly in Hague 
Reeueil, vol. 23 (1928) (iii.), pp. 478-488 and vol, 58 (1930) (iv.), pp. 
69-81— Verdross, i5id., vol. 30 (1929) (v.), pp.* 275-305 -Bourqnin, 
ibid,, vol. 35 (1031) (i.), pp. 48-80— MMall in Z.O.R., 11 (1931), pp. 410-428 
— Heydte in Z.V,, 16 (1931-1932), pp. 461-478 — Hoatic in Hague Recuetl, 
vol 40 (1932) (ii.), pp. 476-487 -Morelli in Hniata, 24 (1932), pp. 388 404, 
483-506— Gihl m Nordiak T.A,, 3 (1932), pp 38-04- C'astberg in Hogue 
Reeueil, vol. 43 (1933) (i.), pp. 313-381- Stnipp, ibid , vol, 47 (1934)*(i.), 
pp. 301-388— Le Fur, i6id.. vol. 5.5 (1935) (iv.), pp. 192 213 Kaufuiann, 
ibid,, vol. 55 (1935) (iv,), pp. 491-524 (lardinor in J C L, 3rd rer., 17 
(1935), pp. 261-259— Wongler in 7j,o.H , 10 (1930), pp. 3lfe 302 -Basilevaiit 
in Hague Reeueil, vol. 58 (19.36) (iv.), pp. 197-522 kupcdinanaR in ILL, 
3rd ser., vol. 18 (1937), pp. 88-143, in li,Y„ 18 (1937). pp. 127-151, and in 
R,I, {Pofta), vol. 21 (1938), pp 101-150 -’Maranini in t/inu/irio d% dmtto 
iniernazionJu, 2 (1939) pp. 141-171— HlCihdorn in (f.ZoR, 1 (1946) 
pp. 136*171* And see belo^, §59, for the litf^ratiire on poMtumin and 
the law of nature. 

§ 15. The different writers on the Law of Nations disagree 
widely with regard to the kinds and number of sources 
of this law. The fact is that the term * soirrce of law ' ‘ is 
used in different meanings by the (iifferent writers on 
International 1.4)w, as on law in geneiol. It si>ems that 
most writers confuse ^he conception of ‘ source ’ with that 
of ‘ cause,’ and through this mistake come to a standpoint 
from which certain factors which influence the growth of 
International l.aw appear as sources of rules of the Ijaw of 
Nations. This mistake can be avoided by going back to the 
meaning of the term ‘ source ’ in general. Source means a 
spring or well, and has to be defined as the rising from the 
ground of a stream of water. When we see a stream of 
water and want to know whence it comes, we follow the 
stream upwards until we come to the sfiot where it rises 
naturally from the ground. On that spot, say, is the 
Aniroe of the stream of water. We know veryi well that this 
source is not the cabse of the existence of the stteum of wate^. 
Source signiAis only the natural rising of Water from a 

‘ On thd diilerent meanings of this term see Corbett, op. eit. 
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certain spot on the ground, whatever natural causes there 
may be for that rising. If we apply the conception of source 
in this meaning to the term ‘ source of law,* the confusion 
of source with cause cannot arise. Just as we see streams 
of water running over the surface of the earth, so we see, as 
it were, streams of rules running over the area of law. And 
if we want to know whence these rules come, we have to 
follow these stroJims upwards until we come to their begin- 
ning. Where we find that such rules come into existence, 
there is the source of them. They rise from facts in the 
historical development of a community. Thus in (Ireat 
Ifritain a gdod many rules of law arise every year by virtue 
of Acts of Parliament. ‘Source of law’ is therefore the 
name for an historical fact out of which rules of conduct 
come into evistence and legal force. 

§ 16 As the basis of the Law of Nations is the common Th^tw^ 
consent ot the member-State.s of the Family of J^'ations, it is 
evident that there must exist as many soiircch of Inter- national 
national Law as there are facts through A^hich such common 
consent can pos.siblj come into existence. A State, just as 
an individual, may give its consent either directly by an 
express declaration, or tacitly by conduct whicli it would 
not follow in case it did not consent. The sources of Inter- 
national Law are therefore twofold, namely: (1) e^rpress 
consent, which is given \Ahen States concIuJ** a treaty 
stipulating certain rules for the future internatio*Ml conduct 
of the parties : (2) tacit consent, that is, implied consent or 
consent by conduct, N\lnch Ls given through kstates having 
adopted the custom of submitting to certain rules of inter- 
national conduct. Subject, therefore, to what has been said 
above (§§ 1 1 and 12) as to the meaning of ‘ common consent ' 
and below (§ 19) as to the binding force of general principles 
of law, treaties and custom must be regarded as the exclusive 
soiircA of the Law of Nations. 

§ 17 . Custom is the older and the original source of Inter- Custom in 
national Law in partitmlar as well as of li^w in general.^ For 

' S<*e Gianni, /.a «« initme H tn tiro\i cotuhttUionnil inters 

droU ifOematMWwl (1931); (Joiiat, mthnal (1932); KOntzel, ' 

La eatUum in droU conMitutumn^ tchnebtntgVdlkerrechtil^^); Haem- 
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this reason, although an international court is bound in the 
first instance to consider any available treaty provisions 
binding upon the parties, it is by reference to international 
custom that these treaties are interpn^ted in case of doubt. 
This explains why the International Court,* whose juris- 
diction has been most frequently invoked for the purpose 
of interpreting treaties, has largely relied upon and, in turn, 
made a substantial contribution to, the 'development of 
customary International Law.* Custom must not be eon- 
fustxl with iisago. In everyday life and language both terms 
are used synonymously, but in the language of the inter- 
national jurist they have two distinctly different meanii^gs. 
International jurists 8]M>ak of a evstom when a clear and 
continuous habit of doing certain actions Has grown up 
under the sDgis of the conviction that these actions are, 
according to International Law, obligatory or right. On 
the other haftd, they speak of a usage when a habit of doing 
certain actions has grown up without there being the con- 
viction that these actions arc, according to International 
I.iaw, obligatory or right. Some conduct of States con- 
cerning their international relations may therj'fore be usual 
without being the outcome of customary ® International 
Law. In the Asylum ease Ijetaccn Colombia and Peru the 
International Court, relying on Article 3H of its Statute, 
formulated the requirements of custom in International 


merit*. La eotUume en droU dt» gnu 
d'aprU la juruprudence de la f'our 
PertnanenU da Justice Intemationdle 
(1936); Balladore Paliien in Pivurta, 
90 (1928\ pp 338-374 , Ztcrnrdi, Jjo 
costUuztone deW ordinamcnto inter- 
nazionate (1943), pp. 317-370; Dour- 
ipiin in Hague Beruetlg 35 (103J) (i ), 
pp. 61-76 ; Raestad in Nordisk T A , 
Ada Sm^inavica^ 4 (19.33). pp 61- 
384. 128-146 : S6f4nad^ xn HO , 43 
(1936), pp. 129-196; Kopelmanafi in 
B.Y.g 18 (1937), pp. 127-161 ; Roua- 
flpfiAi. pp, HI 5-888 ; (tugKC'nLioim in 
Ttudfs Georges SceUe ()950), >ol. i, 
pp. 276.284. • 

* And ‘ irboae fpnotirin,' as the re- 
vised Stfiktnte lays down in Article 38, 
* is to decide in accordance with inter- 
national law iuch djapntee a« are eob- 


mittotl to It ’ 

* J^utorimoht, The Develop- 

ment of International IjOw by the 
Permanent (*owrt of International 
Justice (1934), pp. 13-15, and Beckett 
in Hague Hecueil, 39 (1932) (I.), pp. 
135-272, and 60 (1034) (iv.). pp. 193- 
306 .\jid hi'f ^ llki. i^iid 

WiiHon, The lutermdwnal Law Stan- 
dard %r* TriUlxit of the Ihiited States 
(1963). lor an institictive eipoaition 
of inrf)rpi»ratn>n, id tmaticH.iof rules 
and pniiciplcH of lAternational Ijkw. 

* The diHtinctioil between custom 
and usage in Inteniitional l,aw u mit 
always referred to|in the sense siig- 

m the text, j Kce, for instance, 
ftall. f 139, where hf says, * thisctfsiom 
has Nm<H» hardencil into a definite 
usage.* 



27 


$ 18] SOUBCBS OF THB LAW OF NATIONS 

Law as follows : ‘ The party which relies on custom * . . 
must prove that this custom is established in such a maimer 
that it has become binding on the other party . . . that the 
rule invoked ... is in accordance with a constant and uniform 
usage practised by the States in question, and that this 
usage is the expression of a right appertaining to the State 
granting asylum and a duty meumbent on the territorial 
State. . . .’ ^ 'J’he Court declined to acknowledge, in the 
ease before it, the existence of a custom as claimed by 
Colombia.^ 

As usages have a tendency to become custom, the question 
presents itself at what st age does a usage turn into a customl 
This question is one of fact, not of theory. All that theory 
can say is this Wherever and as soon as a line of inter- 
national conduct frequently adopted by States is considered 
legally obligatory or legally right, the rule which may be 
abskacted from such conduct is a lule of customary Inter- 
national Law. 

§ 18. Trt'atieb are the second source of International Law, Treaties 
and a source which has of late become of the gi®ute8t ^ ^ 

importance. As treaties may be concluded for innumer- later- 
able purposes,* usually such treaties only are regarded ■^*^*1“* 
as a source of International Law as stipulate new general 
rules for future international conduct or confirm, define, 
or abolish existing customary or conventions' rules of a^ 
general chaiacter. Such treaties may conveniently * be 


^ Jj J UtjiHtth lip 27o JT7 
* Tin* Court said I he 
brought to th( know]( d^c of tiit* < ourt 
duclotte 80 mtuh uncertainty and 
cantrudiction, so nnuh liuctuatum 
End difltrepancy in the < \eRis<* of 
diplomatic any him and m the otluial 
view 8 exprosaed on ditTcrrut octa 
Mona, thm* has been io miuh in 
opnaiatonoy in the rapid hu(hh?»siou ot 
convcmioiia on aaylum. ratiiicd by 
aonie btatea and lejccted hy others 
and the practice haa been bo much 
tnfluenced by oonaideriiUona of p»d 
itlcal expediency in the \anou 8 oaiAS, 
hat it 18 nut poasible to discern in all 
hit any coiiatant and iinifoim usage ’ 
Jfor a denial, on aomeahat similar 
gtovnda, of the claim of exiatence ot a 


f uatom m the C mted btaUa NaiumaU 
tn Moroccfi vow m I.CJ ReporU, 
m2 p. 

* hee below, § 492. 

* But auch convenience may become 
a aouice of (oniuaion if we fad to keep 
in mind that - (a) oil L catiea are in a 
real sense law-making inasmuch as 
they lay down rules of future conduct 
for the parties in a way similar to that 
m whicQ a private Contract lays down 
the law governing the conduct of the 
part I in the future ; (6) the term 

law-maknut’ does not imply that 
there ezism among States inter- 
national legislation in the accepted 
meaning of the term, namely, ^e 
enactment of laws ovemding ^e will 
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oallbd law-maHng trecUies. Since the Family of Nations is 
not at present a State-like community, there is no central 
authority which can make law for it in the way that 
Parliaments moke law by statutes within the States. The 
only way in which International i<aw can be made by a 
deliberate act, in controdistiaction to custom, is by the 
members of the Family of Nations concluding treaties in which 
certain rules ior their future conduct ore -stipulated.* Of 
course, such law-making treaties create law for the contract- 
ing parties only. Univtrsal International Law is created 
when all or practically all the members of the Family of 
Nations are parties to these treaties. Thus the Qondrai 
Treaty for the Renunciation of War of August 27, 1928,* maj' 
accurately be regarded as an example of a universal treaty. 
Many law-making treaties are concluded by a few States only, 
so that the law which they create is particular Inteinational 
Law. On the other hand, many law-making treaties have 
been concluded which contain general International I^aw, 
because the majority of States, including the leading Powers, 
are parties to them. Oeneral Intornutional Law has a tend- 
ency to become universal because such States as hitherto 
did not consent to it will in future either expressly give their 
consent or recognise the rules concerned -tacitly through 
custom.* But it must be emphasised that, whereas custom 
is the origin&l source of Inteinational laiw, treaties are a 
source the power of which derive.s from cuhlom For the fact 
that treaties can stipulate rules of international conduct at 
all is based on the customary rule of the I..aw of Nations 
that treaties are binding upon the contracting parties * 


of a diHsonting minority. See, on the 
uee of the term * Internationa] legwla 
tion,' McNair m Iowa Law Herttw^ 19 
(1933-1934), pp. 177 1K9 ; Hudson, 
Leg%alai%on, v. p. riii. See also Bnerly 
in ProbUtM of Peace, 6th ser. (1930), 
pp. 205-220 : Gihi. Intemaiional JLegve- 
laiuiti (1037); Jenks in 7i. X.. 20 
(4i952). pp. 107 1 10 , and, on the c tm- 
oept of legialatKin in general, Alcnn m 
Jrywa Law Review, 21 (1036), pp 713 
760. It IS of interest to note that 
SccUe, who seems to attach import- 
ance to the distinction between law- 


making uiid oUht tifatips, adniit<« in 
tllMt that pructi('aU> all treaties are 
* Ihw making ’ /.« theoru jaruiiifue 

de fa (iff tiait/s (1936), p 41. 

* The most i mportant of law-making 
treaties li the Cliaeter of the Tmted 
Nations, which is disciissej below, 

168 168s. ^ 

■ See Fol. 11 . g 52i 

* For instances t of law-making 
treaties see below, { 492. 

* See below, § 40|. And see Finc*h 
in Tfopas Reeuctl, rpl 63 (1935) (iii.), 
pp. 588-604. 
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S.JJ9r*^u8 custom and treaties are the two prmdj»l Geiier»l ' 
sources of International Law. The Statute of the Inter- of uw 
national Court of eluHtict}^ recognises this expressly 
laying down that the Court shall apply : international nluo^T 

conventions, whether general or particular, establishing^-*^'- 
rules expressly recognised by the contesting States ; 
international custom, as evidence of a general practice 
accepted as law*,* But although these are the principal 
sources of the Law of Nations, they cannot be regarded 
as its only sources. Consent, in so far as it is regarded 
as the basis of International Law, must be understood 
as finplying the consent of States to abide by the general 
principles of law resulting from' the fact that they are 
members of a»legal community. Thus the Statute of the 
International Court of Justice authorises it to apply, in 
addition to treaties and ciiKstom : ‘ J^) The general j)rinciples 
of law rcotignised by civilised nations.’ The meaning of that 
phrase has been the subject of much discussion.^ The in- 
tention is to authorise the Court to apply the general prin- 
ciples of municipal jurisi)rudonce, in particular of private 
law,® in so far as they are applicable to relations of States. 

The Court has seldom found occasion to apply * general 
principles of law,’ ^ 'Fliis is so for the reason that as a rule 

* See below, vol. li. § 25a^. 250. and in H,G., 45 (1938). pp, 44-52 ; 

* Vol. ii., p. 02, n. 1. And eee Cosentini in H.J, {Gtvna), 13 (1936), 

Grapin. Valeur tnternaiiouale des pp. 102)18; Kopeluid'ias in H.G., 
principea gMraux du droit (1934); 43 ^1930). pp. 285-308. >i ml 45 (1938). 

Korte. Grundjragen dtr udhrrtrkt- pp. 14-52 . Ginhano in Rivista, 33 
lichen Kechtsfahigkeit (1931), pp. 70- (1941), pp. 09-121 ; in f'urntd 

84; Bluhdorn, up, f//., pp. 142-157 ; Lffjo! rtohhms, 4 (1'*.">1), pp. 35-53. 

Cogla, Die Bedeuiung der allgtmeinen * See Lauterpacht. Ahahgka^ paa- 
HechtggmndaatUt elc. (1930); Zic- Atm; Bliihdorn. op. rt^. pp. 142-146 ; 
oardi, coatiiutiom delV ordinamenio l^aun, Der Wandtl der Ideen Utaat und 
internaziofude (1943). pp. 399-412; (1933), pp. 70-86 ; Knuhben m 

Stnyt, The General Pnneiplea of Imu' Z.F., 16 (1931-1932), pp, 146-159, 

(M Applied hy International TribunaU 300-313 ; llipert in Hague RecueiU 
to Deputes on Attnbution and Exercise vol. 44 (19,33) («.), pp, 560-600; 
of StaU JurUdktion {M^); Gutter- Scheuner, i6id., 08 (1939) (ii.). pp. 
idgo.f’uiyparaOt'f /.««•( 2iidcd . 1949), 99-199, And »ee the literature cited 

Chapter v. ; Chong, General PrinapUs above, n. 2, as to ‘ general principles 
of I jaw as Applietl by International of law.* 

Crmts and JWmnals (1953) ; Potrn- * See ChorzSw Factory case, Series 
Hchok in Arebiv fUr IHchfi-uwf A, No, i7, p. 29 (reparation for breach 
Sgzialphdasophie, 28 (193.5), pp. 01- of an cngageAent) ; Qmnan Interests 
88; Hcydte in 11 (1931), in Polish Upper Silesia, Series A, 

pp. 620-646 ; Verdrosa in Hague No. 6, p. 20 (Htispendenoy) ; /nler- 
%tueil, vol. 62 (1985) (ii.). pp. 196- preUUion of the Qreco^Turkish Agree- 



30 FOUNDATION OF THB LAW OF NATION8 [§ 10 

oohventioiwl and cuatomary luternatiouul l^aw have been 
deemed sufficient to supply the necessary basis of decision. 
But paragraph 3 o f Art icle^B nevertheless constitutes an 
im^rfanf^dmark in the history of International Iaw in- 
asmuch as the States parties to the Statute did expressly 
recognise the existence of a third source of International I^aw 
independent of, although merely supplementary to, custom 
or treaty. This was in fact the practice of international 
arbitration before the establishment of the Court ^ , since its 
establishment a number of international tribunals, although 
not bound by the Statute, have treated paragraph 3 of 
Article 38 as declaratory of existing Jaw.* ‘The fomal 
incorporation of that practice in the Statute of the Court 
marks the explicit abandonment of the positivist view, 
according to which treaties and custom are the only sources 
of International l^u . with the result that in their absepce 
international tribunals are powerless to lender decisions. It 
equally signifies the rejection of the naturalist attitude, 
according to which the law of nature is the primary source 
of the Law of Nations. It amounts to an acceptance of 
what has been called the Grotian view ’ which, while 


mmd. Senes B, No. 16 (action by 
individual members of corporate 
bodies); Chorzdw Factory caae Jurn 
diction. Senes A, No. 9, p. 31 , 
Jwisdictton of*th€ CourUt of />aTi 2 i^, 
Senes B, No. 15, p. 27 (a person 
caoDOt plead his own wrong) It i** 
probable that these ‘ general pnnciplcH 
of law ’ in< lude the * elementary con 
sxderations of humanity, even more 
exaetmg in peace than in war * which 
the International Court of Justice in 
the Corfu < hannel case, adduced ah 
one of the grounds of the respttuHi 
biJity of Albania for failure to give 
warning of the existence of mme 
fields in her waters : I ^ J RppoiiH 
1949, p. 22. 8oe also f orfu ( hanwl 
case {ibtd,, p. 19} on cirLum'itaatia] 
evidence as being admitted in all 
^tems of law. See (rri^in, op 
rtf., pp. 49-168; Hudson, The Per- 
^manenl Court of International Juetiee, 
1920-1942 (1943), pp.6f0-612; Rous- 
seau, pp« 890-930 , Qu^enheim, 
pp. 139-147. And ^ the Abu Dhabi 
award giveh by Lord Asquith in 1951 


in a case lietwnn i niivate coinpanv 
inci Abu Hliahi a British protected 
Mate, on " t be application of principles 
ifH>ted 111 the good hi nne and common 
pravtico of the geneiality of civiljhed 
natit>nH —a sort of “ modern Ia\* of 
nature* * J ^ i Q I (IM52) p 2ol 

* For a survey of that practice see 
loiuterpacht, A naloytes, pp 60-67 ; 
Venlross, I)%e Kinhext dee reiAHirften 
WeUbildes (1923), pp 120-124, and 
Verfaesung, pp 57-59. 

^ See eg Administrative Dectston 
^^o 11 bv Judge Paiker, Mixed 
Claims ('omiiimsion between the 
United States and Germany, Novem 
ber 1, 1023* Annual tHgui^ 1923- 
1924, Case No 295, CMdenberg de 
Sons V. Oermanyi Special* Arbitral 
Tribunal between floumania and Ger- 
many, iSeptember j27, 1928 : Annual 
Digest, lte7-1928r Case No. 369; 
Luna Oddfldds Ar^ration, September 
2, 1930: Annual Wtgesi, 1929-1990, 
Case No. 1. ^ 

* 8m Mow, ff ^-87. 
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giving due~aii(l, on the whole, deciaive— weight to the 
will of States as the authors of International Law, does 
not divorce it from the legal experience and practice of 
mankind generally.' 

§ 19o. Incisions of courts and tribunals are a subsidiaiy Dcoinom 
and indirect houice of International Law. Article 38 of 
the Statute of the International Couit of Justice pro-*Souree 
vides that, subject to certain limitations,* the Court shall 
apply judicial decisions as a subsidiary means for theL*w. 
determination of rules of law. In the absence of anything ^ 
approaching the common law doctrine of judicial precedent, 
decisions of international tribunals are not a direct source of 
law in international adjudications In fact, however, they 
exercise conaicferable influence as an impartial and vell-con- 
sidered statement of the law by jurists of authority made in 
the light of actual prohloniKnhichari'ie before them. Theyare 
often reUed upon in argument and decision The ftitemational 
Court, while presented from treating its previous decisions 
as binding,* has referred to them with increasing frequency.* 

It is probable that in \iew of the difficulties surrounding the 
codification of liitemationiil Law, international tribunals 
will in the future fulfil, incon.spicuoubly but efficiently, a large 
part of the task of des eloping International Law. Decisions 
of municipal courts are not a source of law’ in the sense that 
they directly bind the State from whose courts thej emanate 
But the cumulative effect of uniform decisions ot the courts 
of the most important States is to afford evidence of inter- 


’ TbeindirKtiMultof that trtidr 
must be the teimiiiatj(>n of the 
oontroveny betvieen the io8itui'»i 
and naturabet schixilfi i^ut tlx re 
has been a tendency to lumimise the 
signihcanee of that Article (fee tg, 
Strupp, op. c%i , Chapter 11, § 9 St t 
on the other hand, Verdrosh iii 
OtselUchgft, Stoat und ftecht 
iekrtfl/ar Kdeen (1931}, p 392, \>ho 
IB inclined to recard Ai title 38 (3) is 
the basic hypothesis of Intemational 
Laa (see above, p. 29, ii 2) 

* See Article 69 of the Statute. 

* See Article 59 of the Statute and, 


for a discuraion thereof, below, vol. n , 
§ 2.>af, pp. t»2, 93. 

• For a survey of the practice of 
the Court in this matter see Lauter- 
paiht, The Dtielopment of Inter 
naiwnal Law by the Peimanent Court 
of I nteniohonai (1934), pp. 5-7, 
and m 7f F., 12 (1931). p. 60, 
\\i\lJ . Senes F. No 3, pp. 217, 218 . 
No 4. pp 292, 293 ; No, 6. p. 300, 
Annual Digeet, 1923 1926, Case No 
329 . M., 1927-1028, Case No. 365 ; 
Beckett m Jlague Reeuetl, vol. 39 
(1932) (i.), p. 138 On the authoritv 
in £Dglieh courts of the decisions of 
the Permanent Court see Jenks in 
B.r.. 20(1939),pp 146. 



32 FOUNDATION OP THE LAW OF NATIONS [§19a 

nalional oustotn.* Although courts are not organs of the 
State for expressing in a binding manner its views on foreign 
affairs, they are nevertheless organs of the State giving, as 
a rule,^ impartial expression to what they believe to be 
International Law.^ For this reason, as well as for those 
stated with regard to international decisions, judgments of 
municipal tribunals are of considerable practical importance 
for determining what is the correct rule of International Law. 
This is now being increasingly recognised, and periodical 
unoflicial collections of decisions of both international and 
municipal courts are being published.* 


* See Jjnuterpacht in /i V , 10 
(1920), pp. 05-95, for a detailed 
diAcnfWiojt ; Finch in Hatiut Rwued, 
vol 53 (1935) ( 111 ), pp 005-027. See 
also De Louter, i pp. 50, 57 ; 
Fauchille, Noe 55 57 ; Westlake, 
ColUcUd PaperVt p 83; Rivier, i. 
p 35 ; Brierl j , p 52 , Ti lejK I, 
Viflkerrechi und iMndesrecht (1809), 
pp. 28 32, 99 101, 127 , Anzilotti, 
La teorta generate della reeponnabiUta 
delta Siato net d\r*tto mteniaztonule 
(1902), pp. 30 ei aeq On the inter 
pretation of muninpal law the 
rcrrnanent (*ourt see Jenka in li K . 
19 (1938), pp. 67 103 

* Prize «ourt«», acting as thr;y du 
in time or under the influence of war, 
may not alwa>a*1)e in a position to 
preeerre an attitutle of dctat hctl 
impartiality See the jutlgment 
Lord StoDvcll in The Maria, 1 Ch. Uob 
350, for All aflirin.ttion of the iini 
veraality and impartit1it\ of the hw 
adniiniBtertMl hv the Rntiah Pn/e 
Court Afl to the charatter id pii/e 
courts Bee belo^, \ol. ii $ 434. And 
see Walker, The Science of Inter 
national Law (1893), p 19, for an 
expression of the hope that in the 
future ' muiiKipa] fouiM may become 
the trOHte<l moiitbpieccB of Inter 
national Law as local divisions of the 
great High (k>urt of NationA.’ A 
possible line of development may he 
m. \oluiitaiiliy conferring upon flu 
lAtcniational Court of JiihIico jiirji^ 
diction on app«'al from^ndgments of 
municipal enurta in mat tern bearing 
upr>n Infernationai Jaw 

* Unlike in the case of treaties, it 
te not necessary for the creation of 


international custom that therc« should 
bo on the part of, the acting organs 
of the State an intention to incur 
mutually bimhng ohligationfl , it is 
enough if the conduU in question is 
dictated by a flense of legal obligation 
in the sphcie of International Law 
For the «anie reason uniform miinj- 
cipal legislation (onstitutcs in a 
substantial sense ovtdeiwe of inter 
national cuHtom (ste to the Hanie 
effect, (iiaiini, Jja coutume en droit 
internattonnl (1931), p 1 29) The 
same applies to other nmnifr stations 
of the views of c ornjs’tent State organs 
on questions of international )aw in 
so far as they partake of an undoubted 
degree of uniformity, eg govern- 
mental instruct ion**. State pajierb, ctr 
The differeme Indwem rustom and 
evidenro of custom la not in praetire 
as clear lut os may appear at first 

Bight 

* Se«, in particular Annual Digest 
an i It f port H nf Pablo 1 1 ft n ntionnl 
J an f and Foriti s JuitH atium 
(sec below, p 112 , n 1 ), Xcrbitiin 
icpoits oi digests nf the more iin 
portant docisiofib of municip'il nml 
int< rnational tribunals in maltiis of 
Inlf initinnal Liw irc wire) 

ineludml in tbe Zeilschrtfi fUr 
audandisches oJfenUiches Jterhi und 
Volkerrecht, Revue gMrale •de droit 
international public} and, to a Bmallor 
extent, in the lirtfish Year Book 
of International JUiu>, Journal de 
IMroit Internationnt (Climet), Amen^ 
can Journal of nUernatumal Law, 
Rtvieta d% diritto tnitmazionale, ZeiL 
schrxflftlr Volkerrebhl, and ZeUsehrift 
fur Internatumedes Recht, See also 
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§ 196. The Statute of the International Ck)urt of Justice Writing* 
enumerates as a subsidiary source of International Lav^nthon/ 
* the teachings of the most highly qualified publicists^*’ > 
of^'the various natigna/ ^ It is indicative of the present ^ 
potentialities of that particular source that the Court 
has BO far found no occasion to rely on it. In pleadings 
before international tribunals the disputants still fortify 
their arguments by reference to writings of international 
juristSi but with the growth of international judicial activity 
and of the practice of States evidenced by widely accessible 
records and reports, it is natural that reliance on the auth- 
ority of wrilters as evidence of International Law should tend 
to diminish.^ For it is as evidence of the law and not as a 
law-creating factor that the usefulness of teachings of 
writers has been occasionally admitted in judicial pro- 
nouncements.^ But inasmuch as a source of law is conceived 
as a factor influencing the judge in rendering his decision, 
the work of writers may continue to play a part in proportion 
to its intrinsic scientific value, its impartiality and its 
determination to scrutinise critically the practice of States 
by reference to legal principle. 

§ 19c. A factor of a special kind which also influences the Inter 
growth of International Law is the so-called Comity (Comitas^^^p 


Dickinson in Haguf RtcufiU vol. 40 
(1932) (li ), pp 372-392, for a critical 
suiTcy of the contribution of English 
snd American courts ; Pergler, Judu 
Hal InUrpretaiion of Iniernational Law 
lib the ffntUd SUitM (1928) , H>de m 
S.y., 18 (1937), pp MO. And see 
Ohalline, Le drmt %titernaiwnal pvbltc 
dona la j%irwpmdtnc€ fran^a*«f df 1789 
A 1848 (1934). As to the interprets 
don and application of treaties by 
English courts see McNair in /fugue 
SecKstf, Tol 43(1933)(i.), pp 251 -302 
As to (lertnany see Bruns, fontes 
Jurw Oenitum, Series A, No. 2 (1), 
for digoiAs bf decisions of the German 
SlaaUgmchUhof from 1879 to 1929. 
See also below, p. 112, n. 1. 

* For an example of direct reference 
to iudioial writings as a source of law 
sA Article 1 of ttie Swiss Civil Code 
which instructs the Judge, when filling 
the gaps in the law, to follow, among 

VOL,X. 


others, recognised legal authonties. 

* For a comparison o* the anthority 

(d writers on Internatioii&l Law in the 
early period with the of the 

Roman jurists see Huckland and 
McNair, Roman Iaiw and Common 
/.<!«' (1936), p 13. 

• 8eo gtiera v. Keytu 2 Ex, Div, 63, 
202 ; West Rand Central Cold Mining 
r’o. V. The King fl905] 2 K.B. 391. 
401 ; The Paquete Habana and The 
/Atla, 175 n.S. Reports 677 (where Mr. 
Justice Gray discussed toe matter 
in some detail). On the other hand, 
M here owing to the scarcity nf actual 
pnvcticc judges liiid it neecssary to 
ileeide a matter hy reference to prin- 
cijVb ’Old analogy, they do not hesi- 
tate U U'ail themstdvea of published 
wHirk. Sec f the copious references 
to writers in *V< »c Jertep v. Delatnirt 
(1934) 291 U.S. 361, and in Re Piraeg 
,hne Geniium [1031J A.C 586. 
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OenHum, Convenanee et Gourtome IrUemaHonale, Staaten- 
gtmst)} In their intercourse with one another States observe 
not only legally binding rules and such rules as have the 
character of usages, but also nUes of politeness, copv^nifinoe, 
and goodwill. Such rules of international conduct are not 
rules of law, but of Comity. Thus, for instance, it is as the 
result of a rule of Comity and not of International Law that 
States grant to diplomatic envo3^ exemption from customs 
duties.* In the sphere of the law of war chivalry fulfils the 
same function. The Comity of Nations is not a source of 
International Law. Bnt many a rule which formerly was a 
rule of International Comity only is nowa<la^s a rule of 
International Law. The distinction, although clear-cut in 
logic, is not alwaj's observed in practice.* English and 
American courts often refer to ‘ international comity ’ in 
situations to which there ought to be more properly applied 
the term ‘ ifitemational law.’ ® It is probable that many a 

^ Meaning of the word comity i Canadian Bat Itfvicu\ 8 (1930), 
thia word is or haa been need from pp. 413-419; 

time to time in connection with (2) as equivalent to private Inter- 
International l^aw in the following notional I^aw, e.j/. Phillimore, iv, § 1. 
not easily reconcilnblo senaea : But see the definition of Gray J. 

(1) (aa in the text and in Hall, p. in Hilton v. Quyot^ 159 U.S. 113; 
15 (n.)) the rules of politeness, con- Hudon, Caaes^ ; 

venience, and goorlwill observed by (3) to quote tho AVtc JSngliah 
States in their mutual intercourse Dictionary (Murray) : ‘ Apparently 

[without being legally bound by them. iiusubcmI for the company of nations 

is probably in this connection that mutually practising international 
some English judges have expressed comity (in some instances erroneous 
t^e view that it * would be contrary to association with L. comes, com- 
our obligations of international comity panion/' is to lie suspected) * ; 
as now understood ' to enforce in (4) as equivalent to International 
England a contract made abroad with I«aw : see above in the text, 
a view to deriving profit from the * See below, f 394. 

commission of a criminal act in a * See e.g. Brett L.J. in Tho Parle- 

foreign country and that a decision vionl Beige, L.R. 5 P.l>. 197, 214, 217, 
to enforce it would furnish a just who refers to the rules concerning the 
cause of complaint on the part of the jurisdictional immunities of foreign 
foreign government : FoHer v. iJria- amWsadors and sovereigns as being 
coll (19^1 I K.B. 470, and Annual the consequence of ' internationtd 
Digut, 1927-1028, Case No. 10 and comity ’ ; The Lui^ (D.C.) 230 Fed. 
Note; Walkerville Brewing Co,, JAd, 495. In Ruuian incialui Federated 
V. Maynard (1928-1029), Ontario Law Soi^ Republic v. 6ibrario, 235 N.Y. 
R^pofia^ pp. 5-12 and 573 : H^eatgate 255, 139 N.E. 2591 tho Court said : 
fH Ha/ma (1929), ibid,, p. 358; * Comity may lieldeBned as that 

Harwood and Cooper #. Wilkinaon reciprocal courtesy ^hich one member 
(1929), ibidu p. 392j And see on these of the family of naj^ions owes to the 
oasee Webber in New York VniveraUy others. . . . Uulos'^ of comity are a 
Law Quarterly Review, 7 (1920-1930), portion of the la^ that they [the 
pp. 674-682, and Marjorie Owen in courts] enforce.* 
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present rale of International Comity will in future become 
one of International Law.^ 

Not to be confused with the rules of comity are the rules 
of morality,’ which ought to apply in the intercourse of 
States as much as in the intercourse of individuals. 


IV 

RELATION BETWEEN INTERNATIONAL AND 
MUNICIPAL I.AW 

• 

Holt AerulorIT in Holtzs mlorff, i. jip. 41)53, 117-120 --Hcilbtirn, (irundbtgrifft 
dt» VMtirechU (1012). § 17 -(lUj^f^enheiru. pp. lft-2G— Strupp, 6Ument$, 
§ 2. B - Anziliilti, pp. 20-38- CavaKlien. pp. 18-20 — Nys, i., pp. 194-109 — 


^ The matter is disciiHsed in »Stoerk» 
und V <Aktrc4>nrioiMe ( 1 908). 
See alw ifedUTn. GruiulUgriffe 
VolktrrBehts (1912). pp. 107-110; 
IVoag, § 24 ; Diiuitch, courtoisie 
iriltrnatwnaU et le droit des gens (1930); 
\Valz» Das Wtstn dsa VblkerrectUs 
und Kritik dtr V olkerrechtsUugner 
(1030), pp. 229-237; Jordan in 
Rdperioire, v. pp. 324-330 ; Rousseau, 
pp. 8-11 ; Laiiterpacht in Carnbridge 
/Mir Joiinml, 9 (1947), pp. 330-332. 
On Home liLstorjcal ori>;ins of the 
term see Paradini in Hague liti unf, 78 
(1951) (i.), pp. 329 377. 

^ Oil international morality see 
Sidgwick. EUments of Politics, ch. 
zvii., * International Law and Mor- 
ality,* and hi8 two lectures on * Public 
Morality ' and the * Morality of 
Strife,* reprinted in 1018 from 
Practical Ethics \ Uobhuuse, Meta- 
physical Theory of the diaU (1918); 
Qalliard, Im morale des nations 
(1020) ; Bosanquet. The PhilosophirdU 
Theory of the State (4th ed.. 1929), 
pp. 298-311 ; Meinecke, i>ie Idee 
Staatsrdson (1924. 3rd ed.. 1929); 
McDougall, Ethics and Sotne Modern 
World Problems (1924). pp. 1-170; 
Kraus, Oedanken Uber Staatsethos 
im intemationalen Verkehr (1925) ; 
l^mer. The Ethical Basis of Inter- 
national Law (1929) ; Stratton, SoeUd 
Psychology of Intemalional Conduct 
(1020) ; Walz. Dae Wesen des V/l- 
kerrethte und Kritik der Vdlkerrechts- 
leugner (1030), pp. 220-220; Dom- 


browski-Rainsy, La morale humaine 
et la Sociiti des Nations { 1930) ; 
Hocking. 7' he Spirit rf World Politics 
(1932). pp. 470-619; I^aun. Der 
Wandel der Ideen Stoat und VM 
(1933), pp. 327-344 ; Beard. The Idea 
of National Interest (1934). especially 
pp. 358-400 ; Mowat, Public or Private 
Morality (1934); Folliet, Morale Inter- 
nationale (1935) ; Alvarez, Im psycHo- 
logie des peuples et la rero;L»lrt(clirin du 
droit international (1036); Carr, The 
Twenty Years' Crisis, I9IU-I9 VJ{103[)U 
pp. 186-215 ; Politis, La morale inter- 
ntUiofuile (1942); Gooch. Studies in 
Diplomacy and Statecraft (1942). pp. 
311-340; Schwarzenbf ,’er, Ptaret 
Politics (2nd ed., 1951), | p. 218-231 ; 
BoiiuiKt in Hague litcueu, 1925 (iv.) 
pp. 131-303; Pvuisonby in Inter- 
national Jnutftal uf LthicJt^ 25 (1015), 
pp. 143-161; Woolf, ihtd., 26 (1916), 
pp. 11-22; >Liyor in Archir des 
ojjinthchin tin'hts, .wriii. Pt. i., 
pp. 1-37 ; Btmrgeois in R,0., 29 (1022), 
pp. 5-22 ; Higgins in Contemporary 
Review, No. 711 (1925). pp. 314-322 ; 
Scott in Proceedings, 1932, pp. 
10-29 ; Siotto-Pintur in Rivista inter- 
nasionale d% filosojin del diritto, 15 
(1935), No. 6, pp. 039-648; R4giade 
in Archifss de philosophic de droit, 
1036. md. 176-197; Giusbora ui 
Papers of the 4 rieiotelian Society, 1942. 
See also Omatein, Macht, Moral und 
Rechi ( 1046), and Kceum and Sohwar- 
zenbe^er. Making International Law 
Work (2nd ed., 1946), pp. 40-60. 
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{ 10 — Hyde» i. $6 — ^FenMrick, ch. v. •^•Holland* Studies, pp. 176-20(^Pmg, 
{§ 17-22. 276-281 4Soclle, i.. pp. 27-42-^ Keith’s Wheaton, pp. 23-20- 
Kaufmann, J>ie Reehiskmft des internaiionalen Sechts (1809) — ^Triepel. 
Volkerrscht und Lande^rechi ( 1899) (tranulatedlby Brunet, Dmit iniermtional 
ei droU interne (1920)), and in Hague Recueil, 1023, pp. 77-121 — ^Anzilotti, 
H Diritto internazionale net Oiudizi itiiemi (1905) and pp. 40-05*— Oppen- 
helm, The Panattta CanaK^onJiici pp. 38-44- -Picciotto, The Relation 

of International Law to the Law of England and the United States 
(1915) — Wenzel, Juristtsehe Grundprobleme (1020)* PP* 350-421, 444-469 — 
Wright, The Enforcement of International Lavy through Municipal Law 
in the United States (1916). in AJ., 11 (1917), pp. 1-21, and 17 
(1923), pp. 234-244— \>rdro8a, Die volkerrechtliche Kriegshandlvng «fid 
der Strafanspruch der Staaten (1020). pp. 34-43. and in Hague Recueil, 
vol. 16 (1927) (i.). pp. 262-275, and vol. 30 (1929) (v.), pp. 301-311— 
Kelsen, Das Problem der Souverdmtat und die Theone des Vdlkerrechts 
(1920), pp. 102-241, General Theory of Law and State (1945), pp. 
363-380, in Hague Recueil, 1026 (iv.). pp. 231-230, in Principles of Inter- 
national Law (1952), pp. 100-196. 401-450, m Zjt.R.,*4 (1924). pp. 207- 
222, and in RAL, 43 (1936). pp. 5-49 *Kr>8tcrH in Rddiothera Vissenana- 
vol. iv. (1925), pp. 261-273, and in BulUlin dc Vlnstitut Inlerm^diare 
International, (i.) (1923), pp. 1-31- Walz, Die Alandetung lolkerrechis- 
gemassen JHandesrechts (1927), and the £>anii>, Volkerrerht und staatlufifs 
Recht (1933) (a compreheiiBive treatise)- -Strisowor m Z,o,R., 4 (1924), 
pp. 272-298- -Spiropoulo^, Thdorie gindral du droit international (1930), 
pp. 71-83 — Clentile in A'lioei Siutlt de Diritto, \ol. n. (1929), pp. 326 
352 — Monaco. V ordinamento internaztnnale in rap}iori% aW ordinamento 
statuale (1932) — Masters, International Law in National Courts (1932) (a 
useful study) — Grassetti, Diritto interno e dirttto internazionale nelV 
ordinamento giuridwo anglo-amencano (1934) — ('hivdJey, Le probUme de 
la nature juridigue des traiUs inlernationaux (1932), pp. 283-327— Laun. 
Der Wandsl der Ideen Stoat und Volk (1933), pp. 3 62- Kohler in Z.T., 
2 (1008), pp. 209-230 — Wilkinson in Law Magazine and Review, 40 
(1914-1916), pp. 447-463- -Potter in A.J„ 19 (1925), pp. 315-326- 
Baumgarten in Z,o,V„ 2 (1) (19.30), pp. 305 .334 Mirkme-ixuetz^vitch in 
Hague Heeueil, vol. 38 (1931) (iv.). pp. 311 325 Blondcau m H.I {Parts), 
9 (1932), pp 579-616- -Dickinson in AJ., 26 (1932). pp 239-260, and 
111 Hague Recueil, 40 (1932) (ii,), pp. 328-349 -»Spiout in A J., 26 (19.32), 
pp. 280-295- Kedsloh in Thioriedu droit (vii.) (1932-1933), pp. 151-17] — 
Salvioli in Hague Recueil, vol. 46 (19.33) (iv.), pp, 30-37- -Docenci^re- 
Ferrandi6re in R.O„ 40 (1933), pp. 45-70- Svuboda in Zm.R,, 14 (1934), 
pp. 487-531 — Strupp in Hague Recueil, vol 47 (1934) (i.), pp, 389-418 — 
Kaufmann, ibid*, vol. 54 (1935) (iv.), pp. 436-461 —Guggenheim in Thdorit 
du droit, ix. (1935), pp. 90- 100 — Balladore Pallien in Rivista, 27 (1035), 
pp. 24-82 — Chiron, ibid., 30 (1938), pp. 3-65 — 1.Auteirpacht in Orotius 
Society, 25 (1939), pp. 51-88, and in Hague Recueil, v4. 62 (1937) (iv.), 
pp. 129 148 — ^T4n4fcid^s in Priedenswarte, 41 (1941), pp. |-23 — Holdswortb 
in Minnesota Law Review, 26 (1942), pp. 141-162-— l|oNair in Orotius 
Society, 30 (1944), pp. 11-21-^Margenstem in ILY,. 27f(1950), pp, 42-92 
— Pzeuas in Proceedings, 1951, pp. 82-100 — Dickiiy^n in t/niversiiy 

of Pennsylvania Law Review, 101 (1952), pp. 26-56. Aifl see the authors 
cited below, } 619. 
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According to what may be called the duaiistic Inter- 
view,^ the Law of Nations and the Municipal Iaiw of the“*j^jJ,j. 
several States are essentially different from each other. ^*11-** 
They diffe r, fiiy^ yi regards their sources. The sources ofn ^ n t ift 
Municipal are custom grown up within the boundaries 
of the State concerned and statutes enacted by the law-’ 
giving authority. The sources of International Law are 
custom grown up among States and law-making treaties 
concluded by them. 

The Law of Nations and Municipal Iaw differ, se<^oiMily . 
regarding the relations they regulate. Municipal Law 
regulates relations between the individuals under the sway 
df a State and the relations between the State and the 
individual. International Law, on the other hand, regulates 
relations between States. 

The T>aw of Nations and Municipal Law differ, thir^yv^ 
with regard to the substance of their law : whereas Muni- ' 
cipal Law is a law of a su\ereiga over individuals subjected 
to his sway, the Law of Nations is a law not above, but 
between, sovereign States, and is therefore a weaker law. 

If the Law' of Nations and Municipal Law differ as demoii- 
strated, the J^aw' of Nations can neither as a body nor in 
parts be per «e a iiart of Municipal Law. Just as Municipal 
Law lacks the power of altering or creating rules of Inter- 
national Ijaw, so the latter lacks absolutely the power of 
altering or creating rules of Municipal Law. If, according 
to the Muiuoij>al Law of an individual State, the Law of 
Nations as a l»ody or in parts is considered to be part of the 
law of the land, this can only be so either by municipal custom 
or by statute, and then the respective rules of the Iaiw of 
Nations have by ado()tion become at the same time rules 
of Municipal Law. Where\er and whenever such total or 
partial adoption has not taken place, municipal courts 
cannot be considered to be bound by International Law, 
because it ha.s, per xe, no power over municipal courts. And 

* Tins viow was aharod Wala. -d on the same page. For 

allv hy the author of this treatise, a suggi^stion dl a ‘ third intermediarv 
Vk formulation of that doctnne Mill law* King half way between Inter- 
befoundintheworkaol Triepel.ojtPd national and MuuiPipal Law aee 
at p« 30. 8ee also Strupp, Anzilotti Scrimali in R.L, 3rd aer., toI. 30 
(in a aomewhat modiOed form), and (1930), pp. 339 4)0. 
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if U happens that a rule of Municipal Law is in indubitable 
conflict with a rule of the Law of Nations, municipal courts 
must apply the former. 

The § 21. The above dualistic \’iew is opposed by what may 
conveidently be called the monistic doctrine.’ The latter 

^ ' rejects all three premises of the dualists. It denies, in the 
^flpt instonce, that the subjects of the two systems of law 
Me essentially different and maintains that in both it is 
ultimately the conduct of the individuals which is regulated 
by law, the only difference being that in the international 
sphere the consequences of such conduct are attributed to 
the State. Seco^y, it asserts that in both spheres law is 
essentially a command binding upon the subjects of the law 
independently of their will. Thiy^^, it maintains that 
International and Municipal Law, far from being 
essentially different, must be regardeil as manifestations of 
a single conception of law. This is so not only for the 
terminological reason that it would bo improper to give the 
same designation of law to two fundamentally different set.s 
of rules governing the same conduct. The main reason for 
the essential identity of the two spheres of law is, it is main- 
tained, that .some of the fundamental notioi;^ of Internationa] 
Iaw cannot be comprehended without the assumption of a 
superior leg{tl order from which the various systems of 
Municipal Law are, in a sense, d<*ri\»‘d by w'ay of delegation. 
It is International Law which determines the jurisdictional 
limits of the personal and territorial competence of States. 
Similarly, it is only by reference to a higher legal rule in 
relation to which they are all equal, that the equality and 
independence of a number of sovereign States can be 
conceived. Failing that superior legal order, the science 
of law would bo confronted with the spectacle of some 
sixty sovereign States each claiming tolbe the absolutely 
highest and underiv'ed authority.^ It is admit jcfl t hat muni- 

» * See e.;. the writinge of Keleen, being monietio, awilrte the eupremeoy 
Vodnee, Scelle, Boui||«in, Wnght, not of Intematiwl Lew but of 
Knnz,Mirkine-Guetx^Titch,endRuiKi- Munuipal Law. Wee e.g. Wenanl, 
etein referred to eboveetp. 16. Juritlitckf Orundhrgnjft (1920) p. 

* Tbie eeeme »leo to be the prineipel 397 ; Deceiidbie-FbireiHliiro m R.Q., 
objertKwi to the theory which, while 4U (1933), pp. 4640, and, for tren- 
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cipal courtB may be bound by the law of tlioir States 
enforce statutes which are contrary to International Law. 
But this, it may be said, merely shows that, m view of 
the weakness of hitemational Law and organisation, States 
admit and tolerate what is actually a conflict of duties within 
the same legal system -a phenomenon not altogether un- 
known in other spheres of Municipal Law.* In any case, 
from the point of view of International Law the validity 
of a pronouncement of a municipal court is in such cases 
purely provisional. It still leaves intact the international 
responsibility of the State. It is a well recognised rule that 
a Slate is ititernationally responsible for the decisions of 
its courts, even if given in conformity with the law of the 
State concerned, whenever that law happens to he contrary 
to International J^aw.'^ 


§ 21tt. In view of this wide divergence of doctrine it is Law of 
necessary to inquire into the actual legal posftion in the 
principal countries in the matter of International Law and Municipal 
Municipal Law, 

(1) As regard.s (iroat Britain, the following points must be 
noted : (a) ail such rules ot customary International Law 
as arc either universally recognised or have at any rate 
received the assent of this country are per se part of t)\e 
law of the land. To that extent there is still valid in England 
the common law doelrine, to which Blaekstone gave expres- 
sion in a striking passage,"* that the Law of Natiims is part 
of the law of the land. It has been re])eatedly acted upon 
by courts.* Apart from isolated obiter dicta ® it has never 


chant cntii'wiii, KeWn, Sonuiuintnt, 
pp, 151 204. See ulso Ro«s‘<iau, 
pp. 55-rtH. 

» See Jones in 71.7., 10 (1935), 
p. 14. 

* See below, p. t5. Ami hc© Hyde. i. 

a S. r)A. 

* Commeniarif^ on Lau^ of 
England, \\\ chap. 5 , Wcetlakc, 
CoUecUil Papers, ^p. 498-518. But 
see Cieeiotto, op. cU., and Adair, Tht 
ErUrritorinlihf of Amhasaadfm in the 
Sixteenth and Seventeenth Centvrifs 
(1929), pp. 238-243. 

* See f.g. Triqvei and Othera v. 
Hath, 3 Burr. 1478; Heathfield v. 
Chilton, 4 Burr. 2016, 2016 ; 


V. Seeker, 3 M. & S. 284, 292, 298 ; 
De WiUz V. llendricke, 2 Bing. 314, 
315; Emperor of Austria v. Day, 
2 Gill. 028, 078 (a striking application 
of the doctrine) ; and many other 
c.uscs cnumcr.tted by l.«<uit(‘rpaclit in 
2,5 (1939), pp. 52-07, 
77-S4. iVe al,y> Loni Finlay eni- 
pliutic nibrniatioii oi lliU \icw in the 
L)/w« ca^c, P.O.T.J.. Series A. Nt». 10, 
}> 54, and Judge Motirc's rotirencc. 
ihrJ., \ 75, to ‘ the niajchtio stream 
of the common law. united with 
International TiSw,’ 

^ See e.g, Morteneen ▼. Peiera 
(1900), 14 S.UR. 227. 43 S.L.R. 872 
(a Scottish case) ; per Atkin L.J. in 



40 FOUNDATION OF THK LAW OF NATIONS [§ 21a 


bSlsa denied by judgea. The unshaken contintuty of its 
observance suffered a reverse as the result of the dicta of 
some judges in The Franconia case in 1876,' but West Rand 
Centred Cold Mining Co. v. The King,* decided in 1906, must 
be regarded as a reaffirmation of the classical doctrine. 

(6) Such treaties as affect private rights and, generally, as 
require for their enforcement by Blnglish courts a modihca- 
tion of common law or of a statute must receive parlia- 
mentary assent through an enabling Act of Parliament.^ 
To that extent binding treaties which are part of Inter- 
national Law do not form part of the law of the land 
unless expressly made so by the legislature* That ’de- 
parture from the traditional common law rule is largely 
due to the fact that, according to British constitutional 
law, the conclusion and ratification of treaties are i^ithin 
the piwogative of the Crown, which would otherwise be 
in a position to legislate for the subject without obtaining 
parliamentary assent.* The possible inconvenience of the 


Commercial and EeUUee Co. of Egypt 
V. Board of Trade. L,K (1926) 1 K B. 
271, at p. 296 ; per Ixird Atkin in 
Chung Chi Cheung v. The King [1939] 
A,C. 160, 168 ; per Lord Maciaillan in 
The Cnetina [1938] A C. 486, 497. In 
ike last three cases international l^aw 
was in fact relied upon to a But>8tan> 
tial degree. 

1 B. V. Keyn (1876). 2 Ex. D 63. 
For comment on this aspect of that 
case see Lauterjiarht, Analogies. 
p. 76 (n.). 

» (19051 2 K.B. 391 

” See \Vestlakc, op, cU, and in 
particular MtNair in B,Y,. 9 (1928), 
pp. 69>68. And see The Parlernmi 
mige [1880] 6 P D. 197 . Walker v. 
Batrd [1892] A.O. 491. See also 
Porter v. Freudenberg [1915] 1 K.H. 
867. There are rases in which courts 
hare applied the rule that, in the 
absence of an enabling Aet of Parlia> 
ment, no effect can be ffiven to treaties 
affecting private rights. ^ Be A rrow 
Biver TrUnutariee Slide df Boom Co,. 
Ud,. [mil 2 D.L.R. 250: Annual 
ufgest. 1031-1932, Case No 2 ; Ad- 
minitriFtUor of Oermaif Property 
Knoop. [19331 Cli. ; and, to some 
extent, Bepumie of Italy v. Bnmhro'e 
]^fih(1960}l All E.K. 430. 


* For an interesting example of the 
treaty making po\^er being t(Tectj\el,> 
used for (legibjative) action whirii 
might otherwise be impossible under 
the Constitution see the Aniencan 
case of State of Mxeemirx v Holland. 
United Statu Home Warden (1020) 
252 C.S 116; Dickinson, Cases, p. 
1037 , Annwd iHgeet. 1919 1922, 
Case No. 1 (with furthi r references) 
And see Black in lUxnois Ijaw Be\ieu\ 
25 (1930, 1931), pp 9n-928. for a 
criticism of the decision. S#*e dUo. to 
a similar effect, R, v. Bnrges't. sjr 
p, Henry, decided in 1936 b> the 
High Omrt of Australia ( 1936), 55 
C.LU., Annual Digest. 1935 1937. 
Case 19. With these judgments 
may be contrasted the important 
decision of the Judicial Committee ot 
the Privy Council in Attorney-General 
for ('anada v. Attorney -General 
for Ontario [1937 J-- A 0. 326, Annual 
Digest, 1935 1937, Case No. 17. For 
comment thereon a symposium in 
Canadian Bar Remew. 15 (1937), pp. 
393*507 see, ih particular, the 
articles by Mackittzte, pp. 436-454, 
Jennings, pp. 45»463; and Jenks, 
pp. 4M-477, Sei also Stewart in 
AJ,. 32 (1938), p|A 36-62. The effect 
of the decision to deny the legist 
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rule rendering inoperative treaties which have not been trains- 
formed into Municipal Law is to a large extent one of theory 
rather than practice. This is so mainly for the reason that in 
practice opportunity is given, as a rule, to Parliament to 
approve treaties i)rior to their ratification and that enabling 
legislation is passed before the treaty is ratified.^ Never- 
theless, the uniformity of constitutional convention on the 
subject suggests the advisability of formalising a practice 
which would relieve courts of the necessity of finding that 
treaties internationally binding upon the United Kingdom 
cannot be given effect rm the ground of the absence of 
requisite enabling legislation. 

[c) Englisli statut«;r\ law alhsolutely binding upon 
English courts, even if in conflict uith International Law, 
although in doubtful cases there is a presumption that an 
Act of Parliament did not intend to overrule International 
Law.^ The fact that International Law is palt of the law 
of the land and is binding directly on courts and individuals 
does not mean that English law recognises in all circumstances 
the supremacj' of International Lau.^ 

(2) In the United States the principle that International 
Law is part of the Ia^^ of the land has been adopted even 
more clearly Such customary International Law as is 


lative competc^nre of the Dominion 
Parliament to efTed to certain 
International lialtour Conventioiia 
assented to and ratified hy the Dom 
inion legislature. And see >k low ^ 

‘ theatatement** l)\ tht 
nient in the lloube of Loids M.irih 
11. 195a (180 Hoube nt Loida IVb . 
eoi. Thurt. lor inslame the 

Treaties of Pence with Italy, Huli^'iria 
Finland. Htingor> and K«iuiiiania 
wore signed (»n Februar\ 10, 1947 , 
enabling legislation was p<ihn(h 1 on 
April 29. 1947 (10 & 1 1 (Jeti. 0 i '2T, 
ratificNEitioiH of the treatu'* w»*rr dc 


posited on September 15, UM7. Sic 
McNair. Thi^ Uw of Trmhes (PKlK). 
pp. 7-37 ; (Wter m /.A. Q. 3 (1950). 

S . 413; l*reuss in Mfehujan Lw 
mw. 61 (1933). pp. 1122 1124 
, » See below, § 23. In particular, 
the rolee of International I^w are 
binding upon British prirr conrta 
UfUesi they be in conflict with an Act 


of Parliament. Orders in Council 
whi<b arc not in coioormity with 
fntenu.:.oital Law are tot binding 
upon British prue wuil tnless they 
amount to a mitigation oS the rights 
ot the CYown in favour of the enemy 
or a neutral, or unh'ss they order 
reprisals which are justified hy the 
( irtumstances of the case and do not 
entail upi>n neutrals an unreasonable 
degree of inconvenience. See below, 
vol. 11 . § 434, for further details. 

• It 18 of importam'o noi to confuse, 
aa many do, the question of the 
supremacy of International I.aw and 
of the direct 0 |»eri*<ion of its rulea 
within the municipal sphere. It is 
possible to deny the former while 
fully at tning the latter. 

**See Picci»"»tto. op ril., pp. 109* 
124 ; Holdsworth, A Utstory of A’ng* 
iMh Law, vol. X. (193S) p. 373; Wright, 
op. ciV , and in A,J., 11 (1917), pp. 
1-21 ; Oppenheim, TAe Panama (ha* 
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universally recognised or has at any rate received the 
assent of the United States, and furtlier all international 
•eonyentions ratified by the United States, are binding upon 
American courts, even if in conflict with previous American 
statutory law ; for, according to the practice of the United 
States, customary as well as conventional International Law 
overrule previous Municipal Law. On the other hand, 
American statutory law is binding upon the courts of the 
ITnited States even if in conflict with previous customary or 
conventional International Law ; for a statute passed by 
Congress overrules previous Intematioual Law, although in 
doubtfiil cases there is a presuinptitm that CongiVss did not 
intend to overrule International l^aw.^ 

(3) Contrary to a widespreatl view, the incorporation of 

Jliet (1913), pp. 40*42 ; Scott in A.J,^ Wilson in A.S. Proceedings, 1916, 
1 (1907), pp. 852-866; Potter, ibid., pp. 11*30. 

19 (1925), pp. 315-326 ; Sprout, ibid., ^ In re Dillon : see Wh&rtoii, i. 
26 (1932). pp. 580-21)5; Wrijjht in p. 667; Moore, v. p. 78. See also 
A.J. Proceedings, 1952, pp. 71-85; Santovincemo v. Egan (1931) 284 
Dickinson, ibid,, pp. 239*260. an<l in T.S. 3(>. >\>r an atlirnmtion of tho 
Hague Recueil, vol. 40 (1932) (ii.), pp. rule tlmt in the L'nitt'd Statfs n toilmc- 
.328-349, who — rit^htly, it is MicvcH tpieiit statute overruic'i the proMnions 
— arrives at the conclusion that the of a treaty seo v. ('lane, 63 

doctrine is not only fully valid, but Siipp, 433; Annual J)tg*st, 1916, 
that It has had an inlluencu which i'* t'asc No. 83. As t«» the cITocts of the 
far-reaching and heneiliccnt. And sec Prcaident’s proclamation of a treaty 
Mow, §89a; The Nereide (1815) see Reilf in ,4. J.. 341(1936), pp. 63-79. 
9 branch 388 ; United States v. Smith For a clear aflirmation of the principle 
(1821)) 5 Wheaton 153; The Scotia that a siibaequont treaty siiperscdeH 
(1871) 14 Wall.iec 170; The Pagucte a prior condictiiig statute and that a 
Hnbnna (1899) 175 T.S. 677; /^rv- treaty will not be deemed to have been 
puhlieav. De Longchamps,\ Y)u\\.\\\. abrogated or modified by a later 
It seems to follow that the n-Hiduary statute unless the legislature clearly 
power of a final and authoritative expressed itself to that effect sec 
interpretation of International liaw Cook v. The United States (1033) 28S 
IS within the jurisdiction of the U.S. 102; A.J., 27 (1933), pp. 559* 
.supreme legislative and judicial organs 569. See also, to the same effect, 
of the Union as distinguished from Minerva Automobiles Inc. v. United 
those of the States. Sec also Jesdup States, decided in 1938 by the Uniteil 
in A.J., 33 (19.39), pp. 740-743. It w States Court of Customs and Patent 
in the application of tliat principle Appeals; Annual Digest, 1938-1940, 
that lies to some extent the explana- Case No. 196. On the problems raised, 
tion of the occasional refusal of the in the United States, by a conflict 
courts of the United States to exercise between a treaty apd the provisions 
jurisdiction following upon seizure or of the Constitution see Cowles, 
arrest contrary to International Jjaw. Treaties and Cor^utumal Law : 
See The Maul Tov, reported as Cook Properly Interference and Due Prgetss 
V, Me United States (1933) 288 U.S. M Imw (1941). SteenunmUn v. 
102. And see, for comnftnt thereon, jPSocUt/ des Anieurs fhe Swiss Federal 
Dickinson in A.J., 27 (1933), pp. Court seems to hive held that ft 

305-310, and. ibid., 28 (1934), pp. would be bound ly a subsequent 

231-245* As to the position in the statute inconsistenf with a treaty; 

American Republics see Moore and Annual Dtpeef, 1939^1937, C4se Ko. 4. 
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customary International Law as part of the law of the land, 
although it was first formulated in Anglo-American countries, 
is not confined to England and the United States. For thor 
position has for a long time been essentially the same in 
many other countries, including Franco, Belgium, Switzer- 
land, and, for a time, Germany^ 

(4) After the First* and the Second® World War a number 
of countries have expressly adopted in their constitutions 


the Anglo-American doctrine 
part of the law of the land. 

Huth.Maptcrs, I nternaiional 
Law in. Natumal ( ourU (1032). This 
was the position in Germany even 
before the adoption of Article 4 of the 
(Jonstitution of 1010 (see below, n. 2). 
Thus in the case HeMfeld v. Rusaland, 
decided in 1910, a high Oerinan 
tribunal rejected the view that IntiT- 
iiationaJ applicable only in so 

far as it has lieen adopted by German 
customary law. The ilecision is 
printed in J../., /> (1911), p. r>14. 

* See, in particular. Article 4 of the 
German Constitution of 1919 vdmh 
provided as follows : ‘ The universally 
recognised rules of International J^iaw 
are valid as binding constituent parts 
of German Federal Law.’ See Wenzel 
op. at . ; Walz, op. at. ; Stier-Soralo, 
Die Verfassung Jen Jeuinchen Reieh» 
(1920), pp. 9fi et seq. In the Repara- 
iionn Levy {Aliens in Germany) case 
the German Hcichsgcricht hold in 
August 1928 that, notwithstanding 
Article 4 of the Constitution, it was 
bound to act on the principle lex 
posterior derogoi prion and to apply 
a statute which was contrary to the 
provisions of the Treaty of Versailles : 
Annual Digest^ 1927-1928, Case No. 
225. During the National-Socialist 
regime there was a tendency to give 
a restricted interpretation to that 
Article in the sense of making it aoply 
to such rules only as have received the 
specific consent of Germany : see e.g. 
Wate in Z.V., 18 (1934), pp. 150. 151 
See also Mohr, J>i« Transjormaiion des 
FdUmeeJUs ins dsntsehs ReicJtsrecht 
(1934), and Schfile in Z.6.r., 6 (1936), 
fp, 2^2^. See also, to the same 
emieti Artiele 8 of the Austrian Con- 
stiiation ol 1034 re-enacting Article 9 
of the Cemtitution of 1920 (as to the 


of International Law being 
Some countries have gone 

latter see Kelsen, Die V^Jassungs- 
gesetze dcr Republik (Jsierreidit Part 5 
(1920), pp. 75 el seq.; Verdross, Die 
Kinheit des rethilicken Welttnldes 
(1923), pp. 111-118; Wittmayer in 
Z.V., 13 (1926), pp. 1-5; M4tall, 
ibid., 14 (1927). pp. 161-187 ; Steiner 
in AJ., 29 (1935), pp. 125-129). 
As to Article 9 of tko Spanish C'un- 
xtitution of 1931 see Strupp in Pfie- 
Jenswarte, xxxii. (1932) pp. 264, 266 ; 
IVnissi in Rivistn^ 24 (1932), pp. 463- 
459, Morelli, ibid., 25 (1933), pp. 
3-23 ; Mirkine-Guetzevitch in Th^unt 
Ju JroiU ' ii. (1932-19.33). pp. 115-132 ; 
l.Acambra in R.l. (Paris), 15 (19^), 
pp. 72-89. 

» See Art. 19 the Italian tViii- 
-.titution of I'.GH and xVrI. 25 of the 
CoiiNtitulion fd the (Jerman Federal 
Hepublic of 1949. The latter pro- 
Mdcb that the general rules of in- 
leinalK/iial Law form part of the 
frdtMal law ond that ' thiy take pre- 
cedence over the lawb and directly 
I irate rights and duties for the in 
h.ibitants of the Federal territorv ’ 

,i htriking afiumation not only of the 
-.upn-maey of luternatiunal Ijwv but 
also of its direct operation u|)oii 
individuals as suhjcits of Inter- 
national loiw ; see gciiernlly on the 
de\ ol<»pmcnts of the con»iitutional 
law of various countries lu that direc- 
tion Mirkine-Guetzfeviteh in R.G.. 52 
(1948), pp. 376-386; Murgenstern in 
R.Y.. 27 (1950). pp. 86-90; Prt‘us» 
in Mi4ihigan Law Renew, 51 (1953). 
pp. 1117-1112. S4*e also Paul de 
. Visseber. ‘Les tcndanct'n intema- 
tionalea dos cKinstitutioTiH modemes,’ 
Hague Rrcual, 80 (1952) (i,), pp* 615- 
576 and Man|ptdt in JakrbuchfUr 7n- 
temalionaUs Rechi, 3 (1954), pp. 1 1 -25. 
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beyond the British practice by proclaiming exinessly in their 
constitutions the supremacy of [ntemational Law, inotuding 
that established by treaty, over conflicting Municipal Law. 
Thus Article 26 of the French Constitution of 1940 provides 
that diplomatic treaties duly ratified and published are 
superior in authority to French internal legislation both 
prior and subsequent to the treaty.^ 

It follows from the foregoing survey of the practice of 
various States that, unless we abandon ourselves to pure 
dialectics,* it is impossible to accept the view that rules of 
International 1.aw cannot, without express municipal adop- 
tion, operate as part of Municipal Law. The doctrine that 
International I^aw is part of the law of the lapd is a rule of 
positive law. For that reason alone, it ought not to be 
lightly abandoned. From a more general point of view it 
must be regpded as a beneficent doctrine inasmuch as it 
brings into prominence the fact that the obligations of 
International Law are, in the last resort, addressed to 
individual human beings. To that extent it serves as yet 
usother explanation of the reason why the general principles 
of law and morality must also lie^t the basis of the rules of 
International Law. 

Rales of § 22. In order to fulfil their international obligations 
States are un(Ier a duty to possess certain rules, and are 

scribed by '‘See Preuss iii A.J,, 44 (19.'5(»), Luxcmboui)? we Pescatore vi 

Inter- PP< 641-060. Sfe also Housscaii m dfs Tribunaux, 08 (1053), p. 045. 

national Eludts Oeorge^^ HcHle (1050), voL ii.. * Thus it may be argued tlwt 

Tiaw. pp- 505-5S1, and Liichairo, %hul,, pp, it is only by virtue of the general re- 

^5 800. For a stnkmg affirmation eeption tn bloc of Internatinnai ijhw 
of the superionty of a treaty over by Municipal Low that the former 
municipal legislation see the deciMon affectsperAe municipal rourta and nidi* 
of the Court of Appeal of Pans in viduala. See e.g. Triopel, Vdkerrecht 
Lambert v. Jourdan, Annual Digest. undi[/andeArecA((1899), p. 134;8trupp 
1048, Case No. 111. This is also— m Hague IterueiU vol. 47 (1934) (i.), 
according to (Guggenheim (vol. i., pp. 4()9’412. Whatever may be the 
p. 35)' -and some other Swiss writers dialectical value of t&at argument, it 

the jiosition m Switzer land, the Con- does not deny the fget of the direct 

stitution of which prov idos that courts operation of the jivhole body of 
shall apply statutes as well as treaties customary Intemati^I Law, unless 
ratiiiea by the Federal Assembly, expresslv modiffedt ipon the law of 
For a detailecbanalysis of the position the land. On the Mak^y of States 
iulSwitzerlaod see Rice in AJ., 46 and individuals sea Soott in AJS, 
(1952), pp. 641-600. 1i Holland a * Proceedings, 193(1, ppi 15 - 33 , and tfrid., 
constitutional amendment a4l(>pted in 1032, pp. 10-20. also Diokinsoh 
1063 obliges tbe oouHs to judge the in Ym Law Jourm, tol. 26 , p. 
validity of Illation by reference to 564 ; Lauterpacht, Ahalogiiat pp. 303 < 
treaties binding upon Holland. As to 306 . ^ 
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pravented from having certain other rules, as part of their 
Municipal Thus, for instance, on the one hand, the 

Municipal Law of every State is obliged to possess rules 
granting the necessary privileges to foreign diplomatic 
envoys, protecting the life and liberty of foreign citizens 
residing on its territory, and threatening punishment for 
certain acts committed on its territory in violation of a foreign 
State. On the other hand, the Municipal Law of every State 
is prevented by the Law of Nations irom having rules, for 
instance, conflicting with the freedom of the high seas, or 
projhibiting the innocent passage of foreign merchantmen 
through its* maritime belt, or refusing justice to foreign 
residents for injm-ies to their lives, liberty, and property 
committed on its territory by its own citizens. Tf a State 
does nevertheless possess such rules of Municipal Law as 
it is prohibited from having by the Lau of Nations, or 
if it does not possess such municipal rules as it is obliged 
to have by the Law of Nations, it violates an international 
legal duty ; but its courts ' cannot by themselves alter 
the Municipal Law to meet the requirements of the Law 
of Nations. 

§ 23. Even those who are inclined to adopt the so-called Pretamp- 
dualistio point of view admit a number of presumptions ",,,. 1 
enabling and obliging municipal courts to apply rules ofCoafl>ot« 

1 utemational Law which have not been expressly incorpor- intw- 
ateil in the Municipal Law of the State. These presumptions 

»ii 1 *1 1 t ftnti Muni- 

Will now be consiueml ; (1) Although municipal courts must cipal Law. 

apply Municipal I^aw even if it conflicts with the Law of 

Nations, there is a presumption against the existence of such 


^ i^uite apparent in 

the Moray Firth uaee (5/orte7itfen v. 
Peter#) --Hoe below, § 102— in which 
the court had to apply KngliNh 
Mnniuipal L«aw, See also Croft v. 
Ounphy (1933) 1 D.L.P. 225, [1933] 
A.O. 156, where the same \iew was 
expressed, obiter, with regard to the 
rignt of Canada to legislate outside 
Canadian territorial waters. In Co- 
operative Commttee on Japanese Can- 
amans v. AUorney-Otneral for Canada 
[1947] A.C. 87, there will lie found 
an observation to the effect that the 
prinoiple according to which statutes 


must be interpreted so at* not to c\m- 
flict with International Law, did not 
apply to the interpretation of the 
Oan^ian War Measures Act, 1927— 
an Act relating to powers to be exer- 
cised at a time of war, invasion or 
insurrection. In Potites v. The 
("ofnmomrealth of Australia it was 
held the High Ckmrt of Australia 
that aft Act of Parliament imposing 
u]K)n aliens file obligation of military 
service was to be applied although its 
provisions were contrary to Inter- 
national Law : [1945] 70 O.L.R. 60 ; 
Annual Digest, 1943-IM5. Case No. 61. 
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a conflict. As the Law of Nations is based upon the common 
consent of the different States, it is improbable that an en- 
lightened State would intentionally enact a rule conflicting 
with the Law of Nations. A rule of Municipal Law, which 
ostensibly seems to conflict with the Jjaw of Nations, must, 
therefore, if possible, always be so interpreted as to avoid 
such conflict. 


§ 24. (2) In case of a gap in the statutes ' of a State 
regarding certain rules necessitated by the Law of Nations, 
such rules ought to be presumed by the courts to have 
been tacitly adopted by such Mtmicipal Law. It may 
be taken for granted that a State does not intentionally want 
its Miuiicipal Law to be deficient in such rules. If, for 
instance, the Municipal Law of a State does no’t by a statute ^ 
grant the necessary privileges to diplomatic envoys, the courts 
ought to presume that such privileges are tacitly granted. 

§ 25. (3) There is no doubt that a State need not make 
use of all the rights it has by the Law of Nations, and that, 
consequently, every State can by its laws expressly renounce 
the whole or partial use of such rights, provided always that 
it' is ready to fulfil such duties, if any, as are connected with 
those rights. However, when no such renunciation has taken 
place, municipal courts ought, if the interests of justice 
demand it, tq presume that their State has tacitly consented 


* It is hardly necessary to add that 
a State when charged with an inter- 
national delinquency cannot validly 
plead as a defence that its Municipal 
Law is defei'tive or contains rules in 
conflict with International I^sw ; see, 
for instance, the Alabama award, 
Lapradello et Politis, ii. (1924), at 
p. 89i ; Advisoiy Opinion of the 
Permanent Court conccniing the 
Jarudktion of the Courta of J)anzig: 
Series B, No. ir>, pp. 20, 27. For un 
affirmation of the superiority (appar- 
ently in the international sphere) of 
International liaw over ponfticting 
constitutional provisions see the dec i- 
don of tho Frenoh-Mexican risims 
fbmmissioTi in the Oiorgu Pinson case 
of October 19, 1928 : Annual Digest 
1927-1928, CW No. 4. See also the 
Advisory OpinloD^of the Permanent 
Court of International Justice of 
February 4, 1932, in the matter of 


the Treatment uf PfAi'ih Nationals in 
Danzig pointing out that a State 
cannot adduce against another State 
Its own constitution in order to evade 
obligations incumbent upon it under 
International Law : Series A/R, 
No. 44. On the relations of In- 
ternational and Constitutional Law 
see Mirkine Ouete4vitch, Droit ton- 
atUfUionnel international (1933), pp. 
13-94. Useful collections of modern 
constitutions will be found in Delpech 
and Laferri^re, Lsj constitutions 
modemest 6 vols. (1928-1934); Mir- 
icine-Qnetx4yitch, . m constitutions dt 
VEurops nouvdU 1930) ; the same, 
Les constitutions des nations amiri- 
catnes (1932); Police. ConsMtUions 
of the Nations (3 vofs., 1980). See also 
Constitutional Provisions Concerning 
Social and Etonolpie Policy (Inter- 
national LaUiur Office, 1044). 

* Or by oommoit or oustonuu:y law. 
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to make use of such rights. If, for instance^ the Municipal 
Law of a State does not by a statute extend its jurisdiction 
over its maritime belt, its courts ought to presume that, since 
by the Law of Nations the jurisdiction of a State does extend 
over its maritime belt, their Sovereign has tacitly consented 
to that wider range of its jurisdiction. 

This principle was not acted upon in a remarkable case 
bearing on this question wliich occiiiTed in England in 
1876. The German vessel Franconia, while passing through 
tlio British niuritinie Ijelt within three miles of Dover, 
negligently ran into tlie Britisli vessel fitrathrlydf, and 
sank her. As a pas.sengt»r on board the latter was thereby 
<lrowned, the commander of the Franconia, the German 
Keyn, was indicted at the Central Criminal Court and found 
guilty of manslaughter. The Court for Crown Cases Reserved , 
however, to which the C’entral Criminal Court referred the 
question of jurisdiction, held by a majority oT one judge 
that, according to the law of the land, English courts had 
no jurisdiction over crimes committed by foreigners in the 
British maritime belt. Keyn’s eonvi(*tion. therefore, could 
not be sustained * I'o provide for future cases of a like 
kind, Parliament jmssed, in 1878, the Territorial Waters 
Jurisdiction Act. 
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IMiiHunoro, 1 . §§ 27-SJl | 

niuiithchli. 1-10 llolTt<T, 7 

1 . i>i). 121 1,‘17 lli\it‘r, I. 1 
I. §41- Fiore. §M*14S 4, iS 

CViiolm^a. §§81‘.».'l Uolland pp. .‘17-4(1 

SO tl Smith, i. pp. n .’U» SiIhtI, pp. 21 -.*10 
♦/ea \ tiikerrfchiJi (11H2) ^§10 12 lh*<e\la, 

* yaztoni- nt! i/iid/o i^tf-rtnizinhoh (10^7) 


» R. V. Ktyn (1870), 2 Ex. O. 03. 
See Fhitliluore, i § UlSA ; Maine 
pp. 30-45 ; »St«phen, HiMary of the 
Criminal Imic of England (1883), 
iL pp. 29-42 ; Ijauierpaeht in Orottus 
Society, 25 (1039), pp. 00-02. It 
noted that the dc<M'Ri(»n of the 
majority wan due not so much to 
thoir doubts with regard to tho pro- 
priety of exercising Jiirisdiotion with- 


'l.ixlnr. ^§00 (>4- WestUKw, i., ]». 10 
Hult/indoilT in IJoUzevdotff, i., pp 1.3 IS 
K.ini hillr, §§ 40-44 (ITO - Maitims, 
Do lioutor. 1 ., jip. 34-11 
-JSt huarronborger, pp 
lloilborn, (trundht 7 / iflv 
d\ ‘ f in/tfl ’ c di 
(S\ftplioii in n , 18 

out authority of Parliament av 10 the 
uncertain [Kwituri n International 
1.AW in the matter of a State's juris- 
diction in its territorial waters • ».ee 
the j dgment of Oockburn C.J.. 
pp. 192. ]93.« also liclow, § 189, 
where the contr<i\ersy is diaousaed 
whether a littoral State has jurisdic- 
tion over forcugii \ewlfl that merely 
pasa Ihnnigh itn maritime Mt. 
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‘jlOll), pp. 260-292 --Wright in AJ., 20 (102«), pp. 2«6.2«(— Kant in 
ZjaM., 7 (1937), pp. 86-99, and the eame, SUuknveriiitdttnfen (1929), 
pp. 268-273— Keken in Hague Jleaml, vol. 42 (1932) (4), pp. 178-181— 
Baedevant, >6>d., rol. 68 (1030) (It.), pp. 484-496- -Lauterpaobt, ibid,, 
vol. 62 (1937) (IV.). pp. 188-206 Willc in AJ., 40 (1961), pp. 648-670. 

Dominion 27. The modem IjAw of Nations is a product of 

of Inter- Christian civiliaafiitMU^ It originally arose between the States 
Law eon- of Christendom only, and fur liiiiulretls of years was confined 
trovoniai. States. Between Christian and Mohammedan 

nations a condition of perpetual enmity prevailed in former 
centuries. And no constant intercourse existed in former 
times between Christian and Buddhistic States. But frpm 
about the beginning of the nineteenth century matters 
gradually changed. Many interests which knit Christian 
States together, knit likewise some non-Christian and 
Christian States. Positive International liaw no longer 
’-ecognises any distinctions in the membership of the com- 
munity of nations based on religious or cultural differences. 
iPreaeat § 28. The present range of the dominion of International 
iRuii^ of La^ ig 4 product of historical development, in which epochs 
f of the are distinguishable, marked by successive entrances of 

States into the Family of Nations 

(1) The old Christian States of Western Europe were the 
original members of the Family of Nations, liecause the Lau 
of Nations giew up gradually between them through custom 
and treaties. Whenever afterwards a new Christian State 
made its appearance in Europe, it was received into the 
existing society by the old members of the Family of Nations. 
It is for this reason that this law was in former times fre- 
quently called ‘ European Law of Nations.’ But this name 
has nowadays historical value only, as it has been changed 
into ‘Law of Nations,' or 'International Law ’ pure and simple. 

(2) The next group of States which entered into the 
Family of Nations was the body of Christiah States which 
grew up outside Europe. All the American States which 
arose out of colonies of European States |belong to this 

* 8m Kppttein, The GfUMie Tntdi- pp. 83-168. Fal u expotitlon of 
fion ^ tie Law (1936}. Sm loteraational la^from 4h« MthoUo 

sbo Wright, Jf«iiM(/)iI«rna(K>iut{Mm point of view tmPa«qu«ti, Jut initr. 
(1930). sod Btntwiob, Th* RtUfim Mfionok pMum4> i- (1930). 
FomdMieMtfIidtmdimdim(l9n), 



§ DOUINION OF THE LAW OF HATIOHS 4 » 

group. Of these States the United States of America hifve 
contributed largely to the growth of the rules of International 
Law.* The two Christian Negro Republics of Liberia m 
West Africa and Haiti on the island of San Domingo also 
belong to this group. 

(3) With the reception of Turkey into the F.imily of 
Nations in 1856 International La\^ ceased to bo a law 
betyp»en Chiistian States only. This reception took place 
expressly through Article 7 of the Peace Treaty of Paris of 
1866.* From that time until the outbreak oi the First World 
War Turkey was invited to send delegates to every general 
congress which took place. But her position as a member 
of the Family of Nations was anomalous, because her 
civilisation was deemed to fall sliort of that of the Western 
States. It was for that reason that the so-called Capitula- 
tions remained in force until 1923 ’ 

(4) Other important non-Chnstian members oT the Family 
of Nations are Japan. India and Pakistan. 

(5) Before the First World War the position of such 
States as Peisia, Siam. China,* Abyssinia, and the like, was 
to some extent doubtful. Their civilisation had not yet 
reached that condition clinch was necessary to enable their 
(Jlovemments and their populations m every respect to 
iinderslan<l and to carry out, the rules of International 

^ See eHtengnrcl in J C I ^ IH iMlamit <ontnbution t {nternatioDal 
(1018), pp 2 14 'IhtB 19 partKularly Jaw Xriiiana/i. Les pftnetpes tdam 
true in regard to the laa of neutrality tque^ et rapporU tnUmaiwnauje en 

* In which the five tireat European t4>mps de patr et de g^ierrt (1929). 
Powers of the lime, i ranro Bciitwirh, The Hehffintis Fovnd€Uums 

Austria, Great Britain, Prussia, and of hiternat tonal tern (19*13), pp 159 
Rusaia, toi^cthtr with Sardiiuv, the 180, K]x»ddm\, 7‘he Imu of war and 
nucleus of the future Great Power Peace in Islam (1941), liechid in 
italy, expresfliy ‘d^ilurent Ja Sub Hugiu Jiemetl, \ol bO (1937) (ii.), 
lime Porte admiee k partuiper aux pp 37.5 502 

ayantagea du droit public et du * Tn Septcunber 1914, shortly before 
concert Europeens ’ But see Smith, she became a belligerent. Turkey 
1 . pp. 16 18, w ho points out that even denouneed the Capitulations (see .4 J , 
prior to 1866 rules of International 8 (1911), p 87), The complete 
Law were held to be appluablc to abolition of the 0apitulat*on8 in 
Turkey That view is supiK>rt« d b\ TurUe\ lu everv rtwpec t ’ was assented 
McKinnon Wood AJ, *37 (1943), to b\ other ptirties to the Treaty 
pp. 262-274- who regards Article 7 of l.ausann% 1923, Article 2f> , see 
8% ‘ an act of admission to what to ila\ below, § 318 

might be called a regional undersUncI * Bee Escarra, La Chtve et U drott 
ing’ (at p. 274) And see on the tfiferiiafionaf (1931) 

VOL. I. J 
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LaV. On the other hand, international intercourse bad 
widely arisen between these States and the States of the 
so-called Western civilisation. Many treaties had been 
concluded with them, and there was full diplomatic inter- 
course between them and the Western States. China, 
Persia and Siam had even taken part in the Hague Peace 
Conferences. Since the Second World War China has 
acquired the status of a Great Power. 

(6) After the First World War the Capitulations and some 
other restrictions upon the territorial sovereignty of most of 
these States w*ere abolished.^ These and other non-Christian 
States were admitted to membership of the* l.ieagne* of 
Nations.* In addition to these States, other non-Christian 
States, such as Egypt, Iraq, Saudi Arabia,* Lebanon, aiul 
Syria, participated in the San Francisco Conference of 1945 
and are among the original members of the United Nalion.s. 
In 1949 Israel was admitted tfO membership. Iteligion 
and the controversial test of degree of civilisation ha\e 
ceased to be, as such, a condition of recognition of State- 
hood. In general, the question of the membei’ship of the 
‘ Family of Nations,’ as distinguished from the position of 
a State as a subject of International Law, i.^ now a matter 
of purely historical intere.st. 

Treat- § 29. The Law of Nations^ as a law' b(‘tween States base<l 
on the common consent of the members of the Family of 
outside Nations, naturally does not contain any rules concerning 
Family oi intercourse with and treatment of such StaU\s as are out- 
Nations. circle. That this intercourse and treatment ought 

to bo regulated by the j)rinciples of Christian morality is 
obvious.* The United Slat(*s of America apjdied, in some 


< See below. § 318. 

* As to the pomiion of non 
Chriatian States and peoples at 
different stages in the development 
of International I.aw see Westlake, 
i. p. 40; Philliniore. i. 

BluntscUli, 1-16; Heftier, § 7; 
Carets, §10; Rivier, i. pp. 1.318; 
Fauchille, §§ 40-44 (1) ; Martens, § 41 ; 
Nys. I pp. 126-1.37 ;• Westlake. 
Papers, pp. 141 *M3; Lindle^, pp. 
10-47 and passim; Smith, i. pp. 
14-33, Plantet, Le$ CmsuU dt 


France 6 Alger amnt \a Conqufit 
( ir>7ft.l830) (1030) ; Irwin, TAe />tp/f). 
malic lltHdixme of I he United Siedea 
with the Barbarg Poum, 1776-1816 
(1031): Scott, The Spanish Origin 
of IrUernalional f^aw. Francises) de 
Vilona and his Law of A'niions (1034). 

I 

* As to the application of the laws 
of war to non-eitilised States afid 
savage tribes see’ Wright in AJ,, 
20 (1020), pp. 2(»-268. and CSolby, 
ibid,. 21 (1927), pjfc 270 288. 
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respeclti, tlio rules of riilernalioiial Law to their relatidns 
with the Red Indians.^ 

§ 29a. International Law is based on the assumption thatUniTenal 
there exists an international community embracing 
independent States and constituting a legally organised intfr- 
society. Prom this assumption there necessarily follows the^w?”** 
acknowledgment of a body of rules of a fundamental char- 
acter universally binding upon all the members of that 
society. In view of the wide geographic, economic, and 
cultural differences obtaining between States, the scope of 
rules capable of universal application must necessarily be 
more limited than in the relations of individuals within the 
State.* These diversities between States may render neces- 
sary developmtSnts and adjustments on the basis of a regional 
community of interests, but such particular International 
I^aw between two or more States presupposes the existence 
and must be interpreted in the light of principles of Inter- 
national Law binding on all States. 

The existence of univereal rules of International J^aw has, 
on the one side, been denied by some of the adherents to the 
rigid positivist doctrine who see in the express will of States 
the only source of obligation in the sphere of International 
Law.* It has, on the other side, been obscured by the 
exaggerated emphasis on the so-called American Inter- 
national Law, by the insistence on the difference between the 
so-called Anglo-American and (bntuiental SchooK of Inter- 

^ See Kico in JA\L., ord tier., 10 limited to matters capat/je of uniform 
(10.S4), pp. 78 •95. For a discussion of regulation. See, for a somewhat 
the rights of aboriginal tribes in landc different explanatioi«, Brierly in A’or- 
inhabited by thorn see In re Southern dtskT,A,, Acta Scandinavicaf 7 (1936), 

Rhodesia |1019] A.O. 211. See also p. 9. See also Schindler in Bogus 
generally Snow, The Queeiion of Hecue%l^ vol. 46 (1933) (iv.)» p. 266. 

Ahof^ines in the Law and Practice of * See e.g. Bluhdorn, EttifUhrung 
Nations (1921) ; Octavio, Ua aauragr^ i« daa angettandU YolkerreeJu (1934), 
Amirieains decani It droit in Hogue pp. 95. 96 ; Anzilotti, p 89 ; Strupp 
/ferueif, vol.31 (1920) (i.), pp. in Hague Recuetl, vol. 47 (1934) (i,), 

Soott, cited above, p. 50, n. 2, and the pp. 317-324. See also Fedozzi, 

Award of the American -British (’laims Trattato di dmiU> mtemaztonale (2nd 
Arbitration Tribunal in the rase of ed.. 1933), pp. 69 ei Mg. But see 
the Cayuga Indians, A.J., 20 (1926)* Bustamante, i. pp. 33, 34 ; Verdross, 
pp. 674-694. See also To/ms V. ( ntW Verfa^aung, p. 92; Ssott, * L*uni- 
AnniMif Digest, 1941-1942, versalite du droit dec gens,’ in Le 
Case No. 1; Ex parU Often, ibid., progrh du drSit des geni^ , yxA, u 
Case No. 128. PP- ^ Annnatrs, 33 (1927), 

* This is so largely for the reason pp, 61. 62, and in A.8. Froeeeiings 
that the operation of the law must be 1929. pp. 48-64. 
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national Law, and by the various nationalist oonoeptions ol 
the Law of Nations. These will now be considered in turn. 
8o<oa|i«d § 296. The historical drcumstuioes accompanying the rise 
of the various American Kepublics as independent States 
natnnal caused them to stress certain principles like those of self- 
determination, the right to independence, freedom from 
intervention on the part of European States, freedom of 
expatriation and migration, and so on. Some of these 
doctrines were subsequently taken over by European nations 
and played a prominent part in the history of Europe ; 
others, like freedom of immigration, have now been 
abandoned, at least temiK)rarily, by most of the Ameri^ 
States. In addition, the States of the American Continent, 
with the exception of Canada, have created a permanent 
. organ of non-political co-operation in the form of the I’an- 
American Union and periodical Pan-American Conferences.^ 
They have also adopted, subject to numerous reservations, 
a series of general conventions codifying inter se various 
topics of public and private International Lnw.^ The prin- 
ciples underlying these conventions do not, in so far as they 
have secured the general consent of all American States, 
differ in substance from those binding on States in other 
parts of the world. It is possible that the d^ial problems 
of the American Continent may necessitate in the future a 
clear departure from some of the rules and principles obtain- 
ing elsewhere. However, up till nou , American Interna tional 
Law, although looming large in discussions of writers, does 
not seem to have developed any distinctive peculiarities of 
its own.^ Geographical propinquity may usefully serve as a 
basis for more developed forms of international co-operation 
and mutual political assistance in the preservation of peace 
than is possible between all States at large ; it may also 
necessitate the adoption of special rules of International 
Law with regard to particular interests and situations. But 
the controversy surrounding the question of^ the existence 


^ See below, p. 185, n.^l. 

* See below, p. n. 2. 

* Muiy writere refer to the doctrine 
lai poi$£iiU$ (eee below, | 201) es 


ezemple of Ameri^ti Intemeiionel 
Law, but this is of tefi the only example 
given. See s.g. Urtetia, U CcmfitMel 
AnUrieain H U irotf inknuUiontU 
(1928), p. 109. 
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of an American International Law shows that it is of import- 
ance not to magnify either the extent or the significance of 
such rt'gional jx'culiarities.* In the Axylum case between 
Colombia and Porti the International Court of Justice 
showed no dis|iosition 1o attach decisive importance to some 
of the apparent consequences of the institution of asylum 
which, because of the relative frequency of internal commo- 
tions, acquired a certain ]>roininence among Latin -American 
countries. It preferred to base its Judgment upon general 
principles of International Law including that of prohibi- 
tion of intervention ulii(‘h, it held, required a restrictive 


‘ The author of thin tiputibo f*x- 
prentMHl tho tliat ‘ it ought not 
to be maintained .that thero la-in 
oontraclifitinctiOQ to the Fluropean - 
an American International Law* 
(§28). The exHtenoc ol an \fncricAn 
Internatiunal I.«aw haM been a>Herted 
m particiiUf I7 Ahait/ in a series 
of able wiitings Ijegmning Miith his 
Lf droit xnierMUwnal am&trnin ( 1*MK»); 
in .LJ.. 3 (11^)91. pp 2rt9:bV3» and 
m /i.a, 20 (1913), ^pp. 4sr>2, Prt 
face to Strupp, EUment^ du dnit 
I rUf motional public ^ uvnergfl, e«r*i 
pirn ft amiricain (19271; La tt- 
Cfoistructinn du droit intfrnattoiinl ft 
80 codtJiccUinn eii Xui/nque (I92j»), 
and the aorkx leferred to abo\o, 
p. 4, n. 2. Ho\«uvcr, it appears 
that Alvarez, far from denying the 
axiatenre of uimrraal rules of Inter- 
national Iaw, stresses ‘the existence 
of particular nilea relating to special 
Araoncan problems with regaid to 
juatteri* w'hich hu^e not jet Imsmi 
regulated by general internatiunal 
law’: Institut Americ.iin de Droit 
International, ll%*Urriquc, 

OptniofM (1918), p. ill. 

The term ‘ American International 
JLaw * waa adopted in the Draft 
Code of American InUTimtioiial Ijiw 
which wa» presenttHl liv tlic Tan 
American Union to the (»o%crnmcntR 
of all the American Statea. In Pn ‘ject 
2 of this Code (A.J., 20 (1920). 
iiuppl. 2, p. 302)» Amenraii Inter 
national I^aw was deOiicd a« ‘ all of 
the mstitutions, principles, rules, 
dootrinee, conventions, customs, and 
praetices which, in the domain of 
iniemational relations, are pri>per 
to the Republics of the New 


World,* thus giving a very wide 
aignificance to the term law, and 
lomprihing apparently principles of 
]M)hcy such as the Monroe D^trine, 
whiLh 18 not a rule of law (see below, 
§§ 339, 140). This Project was not 
amongst those adopted by the inter- 
national (’omniisBiors of American 
Jurists at Rio de Janeiro in April- 
Maj 1927 (see Scott m A,J„ 21 (1927), 
at p. 437). 

See also, in support of the thesis 
that there exists an American Inter- 
nationa* Law', Urrutia, Le Cofiiintnt 
amincotn et U droii iniemational 
(192K); Vopes, La contribution dt 
VAviiriqut lAtixnt au diveloppenunt 
du droit tniernaitonal public et privi 
(1931), and in Hague Recueil, vol. 32 
(1930) (11.), pp. 697-792, and tbid., 
vol. 47 (1934) (I,), pp .•>-137; Baak 
in 3rd. ser., 13 (1912), pp. 367- 
397. See, on the other i-And, Vianna, 
De la non-cxtetence d'un drnU inter • 
naliouol amdrtcatn (1912) ; Leger, La 
codification du droit des gene et lee con- 
ff'rencte dee wrietee amdricaina (1929), 
pp. 88 ct eeq. ; Guerrero, La codifica- 
tion du dfoit international (1930), 
p. 1 2. See also Lamas, La criee de la 
(odification et la doctrine argentine du 
droit international (1931), and Fau- 
chille, §§44(21-44(12). also Cereti, 
Panatnericanismo e diriUo inter- 
nazionale (1939), S^welberg, Le prob- 
Ume du droit international amdri- 
catP (1946), and yppes, Philo^iphe du 
Panuh icantame ti organteafion de la 
pair (1945). ^An<l see below, §36, n., 
on the numerous attempts at regional 
codification of parts of International 
I41W on the American Continent* and 
|§ 140, 167oo on American regiom^m. 
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iu^brpretation of the right of a State to shelter, in its lega- 
tions, fiigitives from justice in the receiving country.' 

^^ 0 - § 29c. The differences in the notions and methods of 

Anglo- various systems of Municipal Lau' have equally given rise to 
attitude questioning, in a different sphere, the universal 
twenul character of International Law. Thus it has been main- 
St^**”* fundamental differences on essential 

notional questions of Inteniatioual Law between the so-called Anglo- 
American and Continental Schools.* However, there are in 
fact at present no such divergencies, either in the law of 
peace or of war.* \\’ith regal'd to supposed differences in 
basic notions and methods of appruach resulting from 
divergencies in municipal systems, internal lunnl practice has, 
in the few relevant cases, resulted in an assimilation and 
mutual approximation of apparently opposed conceptions. 
This is shown, for instance, in the manner in which the 
practice of the Permanent Court of lutornationai Juslice and 
its successor have combined formal disrt'gard of the doc- 
trine of judicial precedent with constant and fruitful I'Cgard 
for their previous decisions.* Moreover, a comparative 
study of the principal systems of private law tends to show 
that the differences lietween them lie often in the domain of 
terminology, language, and procedure rather than of sub- 
stantive law. , In so far as substantive differences e.xi.st they 
affect rules of conduct lying 8])ecitically within the field of 
Municipal I^aw and are not, therefore, of a natun* likely to 
render impossible or diificidt a uniform development and 
administration of International Law.* 


^ above, § 17, and below, J 3006, 
^ See €.g. Keith’s Wheaton, i. p. 34 ; 
FWher WLlliains, Chaptere, p. 6H, 
Pearce Htggms, Iniemattonal Law and 
fUUUions (J02S), pp, 30, 31 ; Lord 
Hailsbam, then Lonl Chancellor, in 
the House of Lords on May 1, Ul29 : 
Houh o/ Lordi, 74, cols. 303, 304. 
With regard to tramux priparatoirts 
s«B^Mow,{d54o. 

* With regard to the law of war, 
the undoubted divergeBre between 
the Anglo-imericaii and Continental 
views as to the subjeots of the relation 
of war (see 4o1. ii. { 67) has probably 


been rendered obsolete by the changes 
in the rhararler and h< opt* of modern 
warfare. St*e Lauterpacht in 
12 (1031), pp. 31-62, for a discussion 
of the whole questjon. 

* iSeo the same, Tkt Dtxelopmtnl 
of Inter naiional La^f by the Perwaneni 
('ourt of Internaito$al Justice (1034), 
pp. 3-12. 'Inhere is ho pronouncement 
of the Intornational Court referring to 
any difference between the two schools 
of thought in Inter^otional Law. 

‘ There has probtbly been in recent 
years a weakeni^ 4f the timdency to 
assume the existence of differences 
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§ 29(/. Finally, the universality of the Law of Nations fiasNatiw***! 
been assailed by some national conceptions of International 
Law developed in the abnormal period following the 
World War. Thus writers in Soviet Russia denied for a time uw. 
the possibility of a permanent and general International 
Law ^ ; they spoke of an International Law of tiansition, 
based on particular as distinguished from general agreements, 
pending the extension of the Russian system to other 
countries Siinilailj, uith the ad\ent of the new political 
regime in Gernian\ in 1933, German wnters stressed the idea 
of an * inter-coipoia1i\e international law of co-ordination * 
of States bftilt on the principle of iiicial consangumity * 
and, animated bj the fle^Jiie to assi'-t in the termination c f 
tlie regime of phhtical subjection of Germany as the result of 
the Treaty ol \eisailles the} elevated the notion of equality 


l>eUv(H)M Vnplo \ni»niaii ami 

CMntiiKiita! BthoolH ih a c\ 

planation of diSuultioB On thi fon 
tnbutinn of Hntain aid the 

Tinted Stafis to fnOriialional 
M'o DnkiiiHoti in f/</g * Jietunf, \ol 
4()(in.lJ) (n), pp SCO ril 1, lit It H 
probiOiK not in< onsihUnt Mith the 
view of tim Icarmd Author to point 
out that that (ontnlmtiou is not in 
most imtteis there nfernd to e\ 
oluHiveh (onhrud to Xii^do Anif n< «i 
countries and th it it in not < onru * ud 
with the fKciiliantiefl of tlu ( oninion 
I*aw as di««tniKUi**h(d fiom (Nmtimnta) 
law 

* iSee Korovin, l>a^ I oUtrrerht dn 
GbtrgangAzeti (traiwl from llushwn 
1929), pp 7,24 \nd set puitriMv. 
on the relation of Sovut fliiHsia to 
Intel national Law, Hralmr in / 1 , 
14 (1927 T>2h), pp 18S 2U , Mii 
kine Guet/A\it<h in HI (Tarn), 2 
(192S), pp 1012 1040 , \le\oKw and 
Zaitroflf in Z I . Ib (1901 19.121 ip 
72 99; Hazard m IJ , 02 (1918). 
pp 244 252, Honn iii Heiu^ 
nntumnh c/e la tkdnnf du droit Ji 
(1938), pp 97 Ilf) See also Oara 
eourio, Thf Hoittl Twiow and JiUr- 
no/iimo/ IjOW (1935), and in A S 

HfiKttdinqg, 1934. pp m 120 , the 
same, War and Pfocf »w 

/>tpfomacy(1940); StmipnitrKv, ^iaiui 
inUrnaltoml de Vl\HSS Kiat com- 


wrr^ant (1936) , ipeppa. Conreptiona 
noiHUguis df droit tiiifrTtoOono/ puMte 
(1*> »1) As to the conduct of foreign 
relations soe below, p 178, n 5 
^ The following seltdioii from tlu 
literature on the German Xationd 
Sociilist conception of Internationa I 
Law niav be of hiRtorual interest 
Guerke, Voll vvd VfAkerrerht (1935) 
Wolgast in Z T, IS (1934), pp 129 
102, and thf same, Volkerrechi (1934) 

§ 545, Kuhlaml m Z V IS (1934) 
pp 133 144 , W alz, tbid , pp 145 154 
lorok, i6tf/ pp 249 214, Preiiss m 
HG, 11 (1901), pp t* « 674, ibid 
42 1193%), pp ^8 677, i American 
Political Sc%e?ce ffetute, 29 (1935). 
pp 59b b09, and in J C L ^ Srd ser , 
]i> vl9ll) pp 2bs larljirin 

luinluvdinm 4rr/iu fui Jurhts itnd 
sn wlphiloHitphc 29 \PMb) pp 295 
119 Oott in I J 32(1918) pp 704 
71 h, HnstUr Dir ] olltnuhtdehre 
*nt Xotionahi ui0'»« w«(l91S) , Four 
mcr f (I (Oiocption mit t ml ^(tciahst* 
fin difit dr^ (/(US (1919). Hounanl 
/f tirnii it \ fiat dav^ la doctrinf 
tat onal vtrmUde in 1 ed , 1909) , 
Mhinitt \ oil (rtechihche Oroti^rauin 
>rdw /»// (1909), t)ansstn> f ^ droit 
ih>aet Vapus l( naJlioniil Aoiialmni 
tlMtO) Walr^mZl 20 (19.09) pp, 
129 101 to Fist ism aeo Baak 
in ZdB. 9 (1929), pp. 1-81, and 
herein, 7 hr Italian tonception of 
I ntcmntwhal Lau (1943). pp 269-278. 
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of* States to the authority of the basic principle of Inter-' 
national Law.^ These and similar intrusions of national 
policies into the sphere of International Law are essentially 
transient. ^ On the other hand, in so far as the internal and 
international practice of such States is based on notions 
radically opposed to conceptions prevailing in the large 
majority of States, a situation is unavoidably created in 
which the society of States is deprived of that community of 
political, juridical, and ethical outlook w'hich is the necessary 
condition of both the normal functioning and the full 
development of International Law. However, while in such 
periods the growth of International Law is nobessarily im- 
peded, its principal function of regularising intercourse and 
maintaining and enforcing peace continues’ to be capable 
of fulfilment and gains in practical importance. 


• VI 

CODIFICATION OP THE LAW OP NATIONS 

HoltzcndoHT in Jirjitzfvdtwff i, pp. I3r» ir>l Fauchillo, ^ Iftli (ri) 15^ (22) 
Nys, i. pp. 174-193-- Rivier, i §2 i 1-7 (Vunejlien, pp 

74-81— Guggc'nhoira, pp 152-151) Holland, Studin pp. 79 95 Scidlo. 
ii., pp. 528-543- Koushcmii, pp. 8h2 Ssr> Bustamante, pp. Si -113 
Repertoire, u. pp. 520-661 -Bcrgbohin, StanUvdrtta^e and Ge^pizr ale 
QnrlUn des Volkerrechts (1877), pp. 44 77 Bulmerineq, Th*> 

und Codijicedwn des V olkerrn his (1S74), pp. 167-192 Ah are/., Lo 
turn du drott internatwnaJ (1912), Methniei de la rndtfiratwii du dnnt 
international pytdic (1947), and in ll G 20 (1913), pp. 24-52. 725 74 

See Brune, Dentschlands Gleich- No. I, 1934); Kleist. />ie t>d/lreiTecA4- 

bereehtigung als RecfUsproblem (1934), liche Atierkennung Sovielrvsslands 

and in Z^.V., 5 (1035), pp. 326 et seg . ; (1934) ; Miliokov, La politigve ex- 

Keller in Z.V., 17 (1933), pp, 342- Uneure des Soviets (1936); Hartlieb, 

372; Bilfinger in Z.O.K.. 4 (1934), Das politische Vertragssystem der 

p. 4^. Walz, op. fit,, p. 153, insisted Sowietunion^ 1920-1935 (1930) ; Maka- 

that the duty of courts to intorjiret rov in Z.o.T., 5 (1935), pp. 34-60 

Municipal Law in accofrdance with In (with a bibliography), and 6 (1036), 
temational Law did not apply to the pp. 479-495 , Maurach in F., 21 
provisions of the Treaty of Versailles (19.37), pp. 10-46; and BerkhoU 
imposed upon Germany in derogation VMerrerht grgen Bnlscht i is 7 H us ( 1937 ) 
of ner equaUty among Htatea. Sro also I^inro in AJ„ .36 (1912). 

pp. 425-446 (on llie parti(‘j];Mitioii of 

w > As to the change of the Russian So\ iot RuHsia in |iitmiational organ 

attitude in connertiop jprith her entry isatioii), tbid., 39 (1945). pp. 450-485. 

into the League see Mannrrn, Soviet- Hazaixl in Yale*i Law Journal, 55 

nnwH und VMertecht (1932); Davis, (1946). pp. ]0]6.1p35. and Krylov in 

The Soviet Union and the League of Hague Renteil, to (1947) (k), pp. 

Saiions (Otnena Special Studies, 5, 407-474. 
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PolitiR, hf^s wjureUee lendanceg dy dtoti iiUematuum} (1927), pp. lO.'l 229 — 
MareRh, ha ctidification du droit inirroalioiial (1932) Cavalcanti in //<?., 
21 (1914), pp. 183-204- A.8, Proceedinffs, 4 (1910), pp. 208-227 ; 5 (1911), 
pp. 256-337 ; 10 (1910). pp. 149-167; 1923, pp. 66-61 ; 1926. pp. 27-57, 
108-121~Ny8 111 A,J.. 6 (1911), pp. 871-000- Crocker in A J., 18 (1924), 
pp. 38-66 Scott, ibid., pp 260.28a-Bskci^ in li. K., 5 (1924), pp. 38-66- 
de Visscher in Hague Hrruetl. 1925 (i.). pp. 329-4.52- -(Earner. DevehypmfnUt 
pp. 708-774. and in A.J., 19 (1925), pp. 327 -.333— Root. ibid., pp. 676- 
684-Hudson, M.. 20 (1926), pp. 665-669 -Bellot in J.r.A., 3nl ser.. 8 
(1920). pp. 137 141 Xicnicyer in Z./., 37 (1926), pp. 1-10— Alvarez in 
Annuaire, 36 (i ) (1929) pp 1-113, and (the aamc article) in R.I. (Paris), 
4 (1929), pp. J79 263, and 8 (1031), pp. 7 85 -iSoavcdra Lamas, ibid., 7 
(1931), pp. 26-100- Brurly in /?.)*., 12 (1931), pp. 1-12- -Garner in Jhigue 
Rerueit, vol. 36 (1931) (i.). pp. 676-693 4Wntini in It.O., 42 (1935). 
*pp. 411430- HurHt in (StfihuH Stteiriy, 32 (1946), pp. 135-153— Jennings 
in H.Y., 24 (1917), ]ip. .301 329 Liang in .1 J., 42 (191S), pp. (56-97 and 
III Uagnt Ruunt, 73 ( Jt> lb) (n.), pp. 411-527 Int€rnatitjval Law Asmociniwn 
Report, 47 ( 1 pp. 64 121. And see heh»w, p. 63, n. 2, on the Codification 
Conference of 1030. 


§ 30. The lack of pn^ciaion which is natural to a large Move- 
number of the rules of the Law of Nations on account of its 
slow growth has created a movement for its codification,^ of Codih- 
That movement has been strengthened by the desire to put 
at the disposal of international tribunals a body of ascer- 
tained and agreed niles and thu.s to stimulate the willingness 
of States to submit disputes to judicial determination. 

The idea of a codification of the Law of Nations in itp 
totality arose at the end of the eighteenth century. It was 
Bcntham who first suggested such p eodificatiou ’ A similar 
project was due to tlie French Convention whiiii resolved 
in 17112 to prorlaiin a Declaration of the Rights of Nations 
as a pendant to the Declaration of the Rights of Mankind 


^ 'Codification* hat at IcaNt tuu 
diitinot xncaningb : (1) the proceRh o( 
tranalating into Btatuten or conven 
tions ouRtomary law and the rules 
arising from the deriBions of tribunals 
nith little or no alteration of the 
law ; this is what tho Knglish laaver 
means when ho says that the Sale 
of Goods Act, 1893, ciKlitied the 
law as to sale of goods ; (2) the pro- 
cess of securing, hy meann of general 
conventions, agreement among the 
States upon certain topics of Inter- 
national Law. these conventions being 
bas^ upon existing International 


Law. both customary and conven- 
tional, but modified so as to reconcile 
conflicting views and render ajtree- 
inent possible. See Biierly in B.Y.. 
12 (1931). pp. 1-6, and Politis, Acs 
nouveiles tevdanres du drott inter^ 
national (Knglish t^anal., 1928), p. 70. 

• See Benthaurs irorl*. cd. by 
Bowtj vui. p. 537 ; N.\ti in L.Q.R.^ 
I (1885) 226 231. See also 

Schwarzenberger m Jeremy BiuPma 
and the Law (1948). pp. 152-184 (a 
valuable AHncssmeiit of Bcntham 'a 
contribution to International I^aw). 
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Work of 
the First 
Hague 
Pesre 
Confer- 
ence. 


of 1879, For this purpose the Abbe (Jregoire was charged 
with the drafting of such a declaration. In 179/> he 
produced a draft of twenty-one articles, which, liowever, 
was rejected by the Convention, and the matter was 
dropped.^ 

§ 31. At the end of the nineteenth century, in 1890, the 
so-called Peace Conference at The Hague, convened on the 
personal initiative of the Einperrn Nicholas ii. of Russia, 


‘ Jncc Kivier, i. p. 40, where the 
full text of theae twenty>one articles 
18 given. They do not contain a real 
code, but certain principles only. 
See also RedeJob, V dUrrechtUrhe 
Idnn dfr franzosUchen Revolution 
(1016). 

It was not until 1S61 that a real 
attempt n*as made to show the possi- 
bility of a ('edification. This was 
done by sn Austrian jurist, Alfons 
von Domin-Petrusch^vec?, who pub- 
lished in thate year at I.«ipzig a 
Prdeis d*un code de droit internalionaL 
Tn 1863 Professor Francis Lietier, of 
the Columbia College, New York, 
drafted the Ijiws of War in a body 
of rules which the United States 
published during the Civil War for 
the guidance of her army (see below, 
vol. h. § 68 (4) ; and see Scott in 
R.L (Pans), 4 (1929), pp. 393-408). 
In 1868 Bbintschli, the (elebratcd 
Jfvia-i wnlir, published uuytlern< 
V^dken^jchi der •ciritmrten StafUrt 
nh Rfrhisburh (hvtji'isIfUt, 'nun drab 
code has been translated into the 
li'rench, Greek, Spanish, and Russian 
languages, lii 1872 the great Italian 
politician and jurist Mancini raised 
his voice in favour of codification of 
the Ijiw of Nations in his able essay, 
Vocazione dd nostro serolo per la 
riforma € eodificazione del dmtto delle 
genti. Likewise in 1872 appeared 
at New York Da^id Dudley Field’s 
Draft OuUtnett of an International (*ntte. 
In 1873 the Institute of International 
Law was founded at Ghent in Rolgium. 
This association of jurists of all nations 
meets periodically, and has produced a 
number of -Irafts concerning various 
/IhrtH of International I,aw. in 
1873 was founded th^ Association 
for the Reform and Codification of 
the Law of Nations, which also 
meets jperiodicalJy and which now 
styles Itself the International Ijiw 


Association. In 1874 the Kmperor 
Alexander ii. of Russia took the 
initiative in assembling an interna- 
tional conference at Rrussels for the 
purpose of discussing g draft rodV of 
the I.,aw of Nations concerning land 
warfare. At this conference jurists, 
dipitun.ili-N, and«nnlitai,\ men ».m- 
scniblcd AS delegates (4* Ihr in\itcd 
States, and tlicy agreed upon i\ bnd\ 
of sixty Artulci under the name of 
the Dciliiration of RruM(*N. Hut 
thoo ArtnU's Inue tie\(‘r boon 
ratified. In iSStt the ln^tltutu ot 
International Law publi'-died its 
Mantiel dc. hn dt la f/ttrne sur fern. 
In 1 n 87 U'oiie Lcm jaildislied lii^ 
I tdermfi^aial Lair ndh Mnhnah for a 
< otit of li'tenmfionnl Law. In 1S9(' 
the Italian pinsi I'p-ie published lus 
II dirttto tnternazionale cudijicatu e la 
sua samione ymrxdira^ of which a 
huh ('(lition ap(>i ared in HUo. An 
Knglish translation of the fifth 
edition appf'arcd in 1916. In lOfMi 
K. nuplcssi.x published his La Ini Hre 
nations : projit d\nstitntwn d'unr 
autoritd nationalef l/gislattve, adnitms- 
frafiTT, jxtdiciaxre • pmjet de codr de 
droit inUrmtional public. In 1911 
Jerome Intcrnoscia published his 
Xcw ('ode of International Lair in 
Knglish, French, and Italian. In the 
same jear Kpitacio IVssoa published 
his Projfcto de rmlign dr direito in/er* 
nacional pMir/i (see Alvarez, Lo codi- 
fixation dn droit international (1912), 
p. 276 ( 11 .)). In 1913 the Institute 
of International taw publishcil its 
Manuel de la gueere tnaritme, fiee 
also AlvaiT'Z, Kxpoai de motifs eJ 
Diclaraiirm dts gnnds principes du 
Droit intematiomfi moderne (1036), 
and for comment' thereon K^lslob, 
Les principes du dr^ des gens moderne 
(1937), passim^ and 1^ Fur in Hague 
Reeueil, vol 64 (1035) (iv.), pp. 132; 
183. 
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showed that parts of the Law of Nations might be codified.* 

In addition to tiiree declarations of minor value, and the con- 
vention concerning the adaptation of the Geneva Convention 
to naval warfare, this conference succeeded in producing two 
important conventions which may well be called codes — 
namely, fi^' the ‘ Convention for the Pacific Settlement of 
Intematilmal Disputes,’ and, secondly^ the ‘ Convention 
with respect to the Laws and Customs of War on Land.’ The 
first-named convention is of great practical importance, as 
the various tribunals acting as the Permanent Court of 
Arbitration have given awards in a number of cases Nor can 
the great prAetica) value of the second-named convention be 
denied. Althougli the latter contains many gaps, even in the 
amended form ’given to it by the second Hague Peace Con- 
ference of 1907, it i-epresents a model the very existence of 
which teaches that codification of parts of the Law of Nations 
is practicable. The first Hague Peace Conferente therefore 
marked an epoch m tlie hi.'>tory of International Law'.* 

§ 32. The second Hague Peace Conference of 1907* Work of 
produced no le&s than tliirtecn conventions,* some of which 
are codifications (d' parts of maritime law. Three of the Hague 
thirteen conventions, namely, that for the pacific settlement 
of international disputes, that concerning the law's and «"«>• 
customs of war on land, and that concerning the adaptation 
of the princij)lcs of the Geneva Convention to ni'tntime war, 
took the place of throe corresponding conventions of the first 
Hague Peace Conference. But the other ten conventions 
were entirely new. Apart from the conventions on the 


^ Upon the initiative of the l>utch 
(Government six conforeiu’ea have 
already been held at The Hague for 
the purpose of codihing various 
topics of private [nteniational I^aw, 
naniclvin 1803. 1804. 19U0. 1004. 

1928. * 

* For a general account of the \iork 
of the Hague CJonferences see Wch^rg 
in Hagw Ricutil, vol. 37 (1931) (iii.). 
pp« 833 604. 

• Shortly after the Hajrue Peaw 
Conference of 1899. the United States 
of Amerioe took a step vnth regard to 
sea warfare similar to that taken by 


her in 1863 with regard to land war- 
fare. She published on June 27. 1900. 
a body of rules for the use of her navy 
under the title. Tht Lau^s and Usages 
of H'ar at Sea— so-called Unied 
tStaiis Naval War Code — which was 
drafted by Captain Charles H. Stock - 
ton, of tho United States Nav\ 
Although, on February 4, 1901, thi^ 
code was by authority of the President 
of the lited States withdrawn, it 
provided th% starting-point of a 
movement for codi6cation of maritime 
International Ijbw. 

* For an enumeration of these 
('onveutions see below, vol. ii. § 68. 
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liiDitatioQ of the employment of force for the recovery of 
contract debts ^ and the opening of hostilities, they tvere 
devoted to the regulation of rules of warfare and neutrality 
in war on land and sea.’ 


Oodifica § 33. In the domain of the law of war the period after the 

penod World War produced in 1929 general conventions on 

ifier the the treatment of prisoners of war * and sick and wounded ’ 
Fifst * 

World poisonous and asphyxiating 

War. gases.* In the field of the law of peace that period produced 
important pieces of partial codification through general 
instruments like the Covenant of the League of Nations,, the 
Statute of the Permanent Court of Tnternatioftal Justice,^ 
the General Act for the Pacific Settlement of International 
Disputes of 1928," the General Treaty for the Itenunciation of 
War,* conventions concerning air navigation ^“and inland ” 
and maritime navigation,’* and a great number of conven- 
tions of a s(Sentific, economic, and humanitarian '* character, 
including the imposing series of conventions concluded under 
the aegis of the International Labour Organisation.’* But 
these conventions ‘were concerned with specific matfM?rH and 
could only metaphorically be described as constituting codi- 
fication. It was left to the League of Nations to approach 
in a systematic manner the problem of codification prop«‘rIy 
so called. 

Codiiira § 34. To stress what they believed to be the close connec- 
' tlTe between the judicial settlement of international disputes 

[ Auspices and codification, the Committee of Jurists, who ia 1920 
'^wio of Statute of the Permanent Court of International 

Nations Justice, adopted a resolution urging the calling of an inter- 
national conference charged with ivconciling divergent views 
on particular topics of International Law and the considers- 


‘ See below, § 1^. 

* See voL ii. S 94 
» See vol u. ^ «8. 

« See yol IK §{126432. 

* See yol. u. {{ 119424a. 
I,* See yol. il. { 113. 

* 1 See yol. ii. { 25ae. 

* See vol. li. { 2&aj 

* See vol. ii. $ 52». 

See below, J l97c, 

» See below, { 1786. 

» See below,} 265. 


See below, Appendix. And see 
generallv, on the part played by 
DO-called law-majung conventions, 
Hudaon, Ugtdaitcft, i. (1931), pp xvb. 
and xviu.; and Ta(1936). pp. viii.-x.; 
and the same il A.J,, 22 (1928), 
pp. 330'349, anc9i6*d.. Suppl., pp. 
90408; RtkhlanI, HysUm der vdl- 
kerreehilkJuM KpUeH^we/irdge aU 
BeUrag zur Ktidzikatum du Vdikzr- 
feaA<f (1929). Sew alao above, f 18. 

M See below, { Wijg. 
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tion of those which were not adequately regulated.^ in 
192 4 tli® Council of the League of Nations appointed a 
committee of sixteen jurists to report on the c^fication 
of International Law. The Comini tteo was not instructed 
to prepare codes, but to report to the Council on the questions 
which it regarded as ripe for codification, and also as to how 
their codification could best be achieved. The Committee 
then considered a number of reports prepared by its sub- 
committees on various topics, it examined the replies of the 
Governments on these reports, and in April 1927 reported 
to the Council that the following seven topics were ripe for 
codification ! (tl^ationahty ; (ii) Territorial Waters ; (iil) 
Responsibility of States ior Damage done in their Territory 
to the Person or Property of Foreigners ; (iv.) Diplomatic 
Privileges and Immunities , Procedure of International 
Conferences and Procedure for the Conclusion and Drafting 
of Treaties; (vj) Piracy , (v^Exploitation of tde Products 
of the Sea.* 

In 1927 the Ahseinbl^ look into consideration the Com- 
mittee’s Report to the Council and the Council's observa- 
tions thereon and decidixl that a conference should be 
held at The Hague lor the purpose of codifying the sub- 
jects mentioned under (i), (ii), and (ui). The Council then 
instructed a prejiaratory committee to consider and recom- 


^ Proc^-Vtrbaux of the Meetings 
of the Committee, p. 747. 

• For the lleport of the (’oiiiimtt4?e 
see 1>C)C. C, 196. M. 7U 1927. Y. As 
to topics (v) Ami (vij) the ('ommittco 
recommend^ a prtKcdure more 
teohnical then an niternatioual con> 
ference. In June 1926 the Cora- 
OLittee reported two more topus as 
being ripe fur coditication, namely, 
the liOgAl Foeition and Functions of 
Oonsuhi and the Competence of Couits 
in regard to Foreign States. 

The Committee, after examining 
report* upon (i) Nationaht} of 
CSommereial Corporations and their 
Diplomatic l^teotion, and (ii) the 
Recognition of the Legal Personality 
ol Foreign Commercial Corporations, 
reported to the Council that these 
topics were npe for regulation by 
intematioiiel ageeemeat, and might 


usefully uv left to a Go rence upon 
Private International La 4 
The Committee examined and re- 
ported as not being npe for inter- 
national regulation the following 
topics : (i) Criminal Competence of 
States in respect of Offences com- 
mitted outside tbeir territory ; (ii) 
Extradition ; (lu) Interpretation of 
the Most-Fa\ oured-Nation Clause. 
('I'he Committee also studied, and 
considered to be ripe for international 
regulation, the * l^gal Status of 
Government Shiph Rmplojfed m 
Commerce * ; but, in view of the 
conferences which had already been 
held L 'er the direction of the 
International , Maritime Committee 
and the Ounventlou prepared by that 
body (see below, § 461o), recom- 
mended the Council to take no further 
action at that time.) 



The 
Hague 
(Vnlifica- 
tion Coi\< 
ference of 
1030. 
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mend to the Gonnoil what action it should take in execution 
of the Assembly’s Resolution. The Committee examined 
the replies made by the Governments to the various questions 
covering the principal topics of the three proposed subjects 
of codification and drew up bases of discussion for the use of 
the Conference. (The replies of the Governments, the bases 
of discussion and the Committee’s final report are printed in 
three separate volumes which are an authoritative and in- 
valuable source of information.') 

§ 35. The first Conference on the Progressive Codification 
of International Law was held at The Hague from March 13 
to April 12, 1930. It resolved itself into three* Committees 
for each of the three topics for the consideration of which 
the Conference had been convened. As tHe result of the 
work of the First Committee tlie Conference adopted : 
(a) a Convention concerning Certain Questions relating to 
the Conflict of Nationality Laws ; (6) a Protocol relating to 
Military Obligations in certain cases of Double Nationality ; 
(c) a Protocol relating to a Certain Case of Statelessness ; 
and (d) a Special Protocol concerning Statelessness.^ Those 
Conventions, although falling short of a comprehensive 
codification of international aspects of nationality, covered 
important questions and have subsequently been ratified by 
a number of States, including Great Britaui ^ With regard 
to Territorial Waters, the Conference was unable to adopt a 
convention as no agreement could be reached on the ques- 
tion of the extent of territorial waters and the problem of a 
‘ contiguous zone ’ adjacent thereto. There was, however. 


' They are : Vol. I, Nationality : 
C. 73. M. 38. 1929. V.; Vol. II. 
Territorial Waters: 0. 74. M. 30 
1929. V. ; Vol. HI. Responsibilitv of 
States, etc. ; C. 76. M. 89, 1929*. V. 
For an account of the preparatory 
work of the Conference up to 1930 me 
Hudson in AJ,, 20 (1020), pp. 666- 
669; Wickershani in A,S, Fro- 
ectdings^ 1920, pp. 121-136; Kceves 
tk AJ., 21 (1927), pp. 659*667, and 
24 (1930), pp. 62-57 4 McNair in 
QftAiui aociiky, 1? {\m), pp. 120. 
140. Reference may also be made 
here to a series of valuable puMica- 
tiona in the form of draft oonventions 


stimulated by the proposed oodi6ca* 
tion of International I^w and 
prepared uiiflcr the auspices of the 
Harvard Law School. The commeni 
accompanying these draft conventions 
is basra on comprehensive and jiains. 
taking research. These pnblioatioiis 
are enumerated atnive in the List of 
Abbreviations. 

I As to all the^ see below, {§ 299, 
310a and 313. ^ 

* The Ckinvenitam and the three 
Protocols came into force in 1937 
following upon the receipt of the 
tenth ratihoation. 
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some measure of agreement on such questions as the legal 
status of territorial waters, including the right of innocent 
passage, and the base line for measuring the territorial waters. 
The views of the Conference on these matters were embodu d 
in a Report submitted by the Second Committee of the 
Conference.* With regard to State responsibility, the Con- 
ference disclosed complete disagreement on the question, 
inter alia, of resfwnsibility for the treatment of aliens in 
eases in which there is no discrimination against the aliens 
as compared wilh the nationals of the State.® 


> See AJ.. 2t|l!t30), Snppl , 234 
^ Sc© fiolow, § 156^/. On thf> vanoun 
app6*ctfl of tho Hague ('ofliliration 
(V)nference of 1930 .sec Alvarc/, Lea 
Tif^vtltata tie la Ihe Conji re nee de 
codification de droit tnlernational 
(1931); Reeves in AJ^ 24 (19:i0). 
pp. 52-57. 486-499 ; HudBOn, ibtd . 
pp. 44 ♦ Flournoy, pp 

467-485 ; Hackworth, ii»d , pp. .VRU 
516; Borebard, iW , pp ol7.>IO, 
Hunter Miller, ibtd , pp. 674-693, 
Guerrero in H /. (Pans), 5 (1930), 
pp, 478-491 ; Niemov<*r in Z /., 42 
fl930), pp, 1-26; Holm in /fJ , .3rd 
M*r, 11 (1030), pp. 5S1..599; Huntci 
Miller in A S, Proctedinga^ 1930, pp 
213-221; B<»rchard, ibid, pp. 221- 
229; Hudson, ibid,, pp 229 234, 
Kaiichlx^rg in Z,o,7»* 10 (1931), pp 

481-522, For the t^xts of the Final 
Act, the Convention on Notiona]it>, 
tho three Frotocola ailoptcd by the 
Conference and the Reports of tho 
(kimnuttecA on Xationalit\ and T#*rri 
tonal Waters see A J,, 21 (1930), 
Suppl., pp. 1 69-258. iSoe also H iidson, 
Legiafation, vol. v. pp ,3,59 394 , 
UagueDoc. A 19 1931. \., C 3,51 
M. 145. 1930. V. (tho Final \it), 

A variety of partial cotlilKatum 
is regional Vodification, for instance, 
on the American continent. As long 
ago as the Panaroa Congress of 1826 
the movement for tho codi6cation of 
fntemational I^w among the State** 
of the New World lioonmo prominent 
In 1 (too the Pan-American Confereixo 
at Uio de Janeiro (at nhich tho 
United States of America were re 
prcHonted) decided to establish a 
commission of jurists for the purpose 
of preparing co<les both of public and 
of private International I.4aw for sub- 


mi>*flion to a future conference. After 
the interniptiuii caused by the Fir*-! 
World War the task was artivel\ 
resumed, a ith the clo^e co operation of 
the new Ameriean Institute of Inter 
national Law founded in 1912, and in 
192,5 this Institute transmitted to tho 
Pan American Union the texts of 
thirty projetts of contentions for s 
code of public International l^w 
(printed in A J,, Special Suppl , 
OotolxT 1020). These projects were 
lonsideied at a meeting of an Inter 
national (’ommission of American 
JuriHtB in Rio de Janeiro in April and 
1927, and tweho of them were 
adopted and recommended for con- 
sideration b> a Sixth Pan-Amencan 
Oonfi rt nee, whu h was held in January 
and Pebriiary 1928 P'or the twelve 
projtt Is referred to see A J., 22 (1928), 
Special Suppl. of January 1928. The 
Uonfti* ® ie adopted, on Pehiuary 20, 
1928, the following se en ecxlititing 
( oin eiitions : ( 1 ) On the Status of 
Alims ; (2) On Treatie*; ; (3) On 

Ihplom.atic Ofheers ; \4) On Consular 
Agents ; (5) On Maritime Neutrality . 
(6) On ABvluin ; (7) On Puties and 
Rights of States in the K\ent of Civil 
Strife Fop the texts of theho con- 
vent mn** ‘jpc A.J , 22 (1928], Suppl., 
pp. 124 el aeq : Hudson, ije/gialatwn^ 
i\. pp. 2374 2*19 The Seventh Pan- 
American Conference adopted on 
Oecemlier 26, 1933 the following 
(onventiona : (1) On the Nationality 
of W’omeii ; (2) On Nationality: 

(3) Oi. Extradition ; (4) On Political 
Asylum ; (5) ^n Rights and Duties 
of "states. For the texts of these 
fouventions see A,J,, 28 (1934). 
Suppl . pp. 61 (t ttg, 'riic (’oid'^rrMn 4 
also passed a resolution on methods 
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'§ 36. Those participating in the Hague Conference of 1630 
apparently assumed that it was to be the first of a series of 
conferences for pursuing the work of codification under the 
auspices of the League. For the Conference adopted detailed 
recommendations concerning the methods of preparation 
and of summoning of future conference's.^ In 1930, the 
Eleventh Assembly reaffirmed the great interest of the 
League in the work of codification and invited the observa- 
tions of member-States concerning the recommendations of 
the Conference.* These observations were on the whole not 
unfavourable* to continuing the task of codification, but 
the Twelfth Assembly, while deciding in principIV) to continue 
that work, laid down elaborate details governing the future 
procedure in the matter.* Their main effect' was to transfer 
the formal initiative from the League and its organs to the 


of codificatioQ to bo pursuH m the 
future {tbid., p. 65). The resolution 
proposed, vnter o/ta, (a) the establish- 
ment of a permanent commiHsion 
whoee members were to serve both as 
experts and as official represoiitaiivcs 
of their Governments with full powers 
to sign conventions, and (o) the 
elimination of codification from the 
agenda of future Pan-American cou- 
ferences. For comment on the 
resolution see Reeves m AJ„ 28 
(1934), pp. 319-321. See also Bor- 
chaid in AJ., 31 (1937), pp 471-473, 
and the same, thid.. 33 (1939), pp. 
268-282, on Ihe work of the Com- 
mittee of experts created by the resolu- 
tion of 1933. Ffir thf carious ion 
vcntions CMiflifying to some extent 
the previous exmventions as to pacific 
settlement and adopted by that Con- 
ference see JnUTTtaitonal ComibiUwn 
(Pamphlet No. 2,38), March 1937, 
m Alvarex, La CodificatUm du droxi 
tnU/rndUional (1912, a work which was 
oonaidered in some detail by the 
Codification Commission of American 
Jurists in that year), La eodificacidn 
del difuko inUnxactonal tn America 
(1923), l0 nouveau droit iviernational 
' tt sa eodtfieaUtm en Amdrique (1924), 
and in Jk.O, (1913), i>p. 24-52 and 
725-747 ; Rauchhau^, T''6fib€frec^' 
It^ jSigenthllfkltehkeiUn Amerikas 
(1924; Scott m A,S. PrwerdtngM, 
1925, pp. 14-48, in AJ,, 19 (IU25). 


pp .333-337, ihtd., 29 (1926), SuppI, 
No. 2, pp 284 295, and ibid*, 21 
(1927), pp H7 159, RntMta df 
Derffho JnUrnneunml, March 192.3, 
sptcial number; Hricrlv m It 
7 (1926), pp 14 23 Gn Amencan 
efforts to ((xlify [ntcrnational l^aw 
see liSger, La codijicalwn dn drmt 
dts gtm et hg ronjerettres des jurutteJi 
amMcaina (1929) , Grrutia in Hague 
Fecueif, vol. 22 (1928) (it.), pp. 85 230. 
The Conferencf of American States at 
Luna adopteii. on Dciimiber 21, 1938, 
a itesolution ronieiniiig the methods 
for the gradual and progmsaive eodi 
filiation of International Law through 
a numbei of ngi neicH . \ J 31 

{1940), Suppl , p. 194, The 
vaf tonal Conftretirrs of AmJ‘rtcan 
Sfatf9 first Supfdtmint, 19.33 1940 
(19 Ml) p. 240. Sec also literatim* 
( itcd above p. 56. and ^ 296 above, on 
* Amerjoan intemationu) IjOw.’ 

* See the Final Act of the Con- 
ference ; Doc. 0. 351. M. 145. 1930. 
V. p. 138; A 24 (1930), Suppl., 
p.267. 

* Off, J,, Special Suppl. No. 83, p. 9. 

» Seel>oc8.A.)2.l93l.V..A.l2(a). 
1931. V., and A.p2(6). 1931. V. 

* Off, J., Sp^ial Suppl., No. 92» 
p. 9. For comment aee Hudson in 
AJ„ 26 (1932)1 pp. 137-143, And 
see Bnorly in 12(1931), pp. 1-12. 
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members of the League and thus to lessen the chances of 
codification in the near future. 

In any case the experience and results of the Hague C!on- 
ference of 1930 made it possible to assess the desirability and 
the prospects of codiheation. In the first ^stance, that' 
Conference revealed clearly the difference between codifica- 
tion conceived as a systematiHaiion and unification of agreed 
ppnciples and codification regarded as agreement on 
hitherto divergent views and practices. Its progress and 
results showed that different methods may be requked for 
the achievement of these two different purposes, and that, in 
particular, the securing of agreement on existing differences 
lb primarily a matter of pohey and cannot well be settled bj 
conferences of legal experts. Seepndly, in view of the fact 
that international confei cnees are governed by the rule of 
unanimity, there is a danger that attempts to reach agree 
mant in the form of (‘odified rules may result in reducing the 
value of the rules e\€*ntually agreed uiion for the reason that 
the issue may be undulj determined the most persistent 
or least progressive State or States. The product of codi 
fication may thus retard instead of advancing the progress 
of International I -.aw * "rhir^l^ there is the danger that , 
given the cautious altitude of Governments, attempts at 
codification may in many cases reveal and emphasise differ- 
ences in cases where agreement was hitherto sappo'^ed to 
exist. Fopjthly, it apjiears that, m so far as codification 
implies ifnltbrm regulation, its scope must necessarilj' bo 
limited for the reason that in many cases the diversity of 
interests and conditions render uniformity difficult or un- 
desirable. Fi^lyj, the Conference showed that even with 
regard to generally non controversial matters the work of 
codification requires lengthy preparation and discussion 
which cannot always usefully take place in the hurried atmo- 
sphere of an international conference. Thus the programme 
of the Hague Conference in 1930 was probably too ambitious 
inasmuch as it attempted nithin t ' space of one month 


* Kven bofon tko Conforenco met, 
the PreiMuratory Committee which 
drafted the Baaes of Discubbioh 

VOL. I. 


uttered a warning to that effect. See 
Doc. C. 73 M. 38. 1929. V 


V 
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to codify three important branches of International Law. 

On the other han^ it would be a mistake to regard these 
obstacles as a sufficient reason for abandoning the task of 
introducing, through general conventions, uniformity and 
certainty in those branches of International Law which are 
sufficiently developed for that purpose. It is true that the 
absence of codified rules has not seriously impeded the work 
of the International Court of Justice or of other tribunals, 
and that, on the contrary, their work has shown that 
International Law may be devcloi)ed indirectly and given 
a degree of certainty through decisions of intornati 9 nal 
tribunab.^ But there is no doubt that the codification of 
suitable portions of International Law Inay add both to 
its ebrity and authority and, to a smaller extent, to the 
willingness of States to submit dbputes to obligatory judicial 
or arbitral settlement. The danger of failure, or even of 
retrogression, in consequence of the operation of the unan- 
imity rule, may be circumvented bj the adoption of con- 
ventions by the majority of the State.s represented at the 
Conference. The scope of conventions thus adopted b likely 
to become enlarged as the result of subsequent aocession.s. 
The very fact of their continued validity aQ 2 .ong large groups 
of States cannot fail to exercbe considerable influence. 
While therefore the mere re-statemcnt by aiilhoritative 
official or private bodies -a course occasionally urged on 
account of the dangers and drawbacks of formal codifica- 
tion — would be of considerable usefulness, formal codifica- 
tion incorporating its results as part of positive International 
Law must be regarded a.s a proper and legitimate object 
of endeavour on the part of the organised international 
community. It is probably in this sense that the Charter 
of the United Nations lays down, in Article 13, that the 
General Assembly shall initiate studies and make recom- 
mendations for the purpose, inter alia, ‘ of wcouraging the 
jirogroAsiVe development of International Lajar and its codi- 
fication.’ • The Second General Assembly decided, in 1047, 

* See mhore^ { " (^>mmittee of October 1044 on the 

* Sm JeMUp in AJ., 30 (1045), reorganisation of IkMnoies engaged in 
pp. 755*757. For the recommends- the codification of International Law 
tiona of the Inter-Am^can »1 urifiica! see A 39 ( 1945)^ Supply pp» 231 -246« 
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to set up an Intomatiunal Law Commisbion charged with 
the task of codifying and developing International Law.^ 
At the same time the Assembly adopted a statute of the 
Commission, defining its functions and regulating the pen 
odic election of its members by the General Assembly. The 
Statute provides that the Comnussion shall consist of fifteen 
members who shall be poisons of recognised competence in 
International Law. It also lays down that there shall be 
assured in the Commission as a uhole the ‘ representation 
of the main forms of ciMlisation and of the prmcipal legal 
sys^ms.’ The CommissKjn, which wa.s first elected in 194S 
for three years, meets yearly for short periods. It possesses 
no permanent organs of its own. It is apparent that the 
active promotidn, on 1 he part of the members of the United 
Nations, of the purjiose of that important aspect of Article 13 
of the Charter, must depeml uiion their beuig able to reduce 
then preoccupation with tlio num* urgent ta.'sk of preserving 
the peace of the wot Id * 


* lh( 111 

piiMuantt <f tho ret omtnt iitiatiorH 
of a commilUe composed <»f roprf 
8( lit ituisof <^o\f*rniiionts, which Hat 
m Juno 1<U7 Finch m A J , 41 

pp fillblh Soi lino the 
RcvJututiis of the InUrnatioiml haw 
Association of 1M47 biatJ nn the 
Report of »i rommitt^^f of the Vrwx u 
lion umici the chairmwnHhip >1 Fudgt 
McNair, and empluihisuip the import 
am e of a i( st itcment not Rimmntin^^ 
to ofhcml codification in the f »rm of 
con vent ions —of acketed p »^tlon^ 'f 
IntcTnational Law (Report of the 
Se^bion of the Intern itionnl l^w 
Acsociition hold in Prajjue in PH") 
For a iwctul «urvc> prepircd b\ tin 
DiviMon of Devflupmont and (odi 
fication of Iniei national J-iw of the 
Uiut 4 '*d Nations, of the development 
and coditic it ion of International l#aw 
international confon nets see i J 
41 (1047), Supplement, pp 29 1 i7 

• At Its first sesRiOD held in 1949 
the Commission drew up a pnn isional 
list of the following fourteen topic •» 
select od for cudiQoation . (1) Hccogni 
tion of htatos and (lovorinnents, 
(2) Surcossion of States and («overn 
ments » (3) Junadu tional Irnmunitie'* 
of hitatea and thoir Property, (4) 


hiiisdu lion with regard to crimen 
ommiltcd out ode national terntorv , 
(7) Ih Kinu of the high seas (0) 
it< gjiiii if tiiritonal waters, (7) 
Nationahtv including statelcnsm ss , 
(S) 1 n atment of abens , (9) Right of 
mlum, (10) I^w of treatun, (11) 
Diplomatii intercourse and inimuni 
Tic'i , (IJ) Consular iiiteicounc and 
mimunitirs , (13) State rc nponsibibtv , 
(14) Arbitial proceiuri In 195J the 
( iiminismun producei' a draft on 
* < itain aspects of the la lei bubjeet a-^ 
will an drift convention'! on eliuuna 
tioii and ndmtio ot statelensnees 
inte below t; 313a) It aLo om 
b irked upon a lonmdc ration of the 
Inw of treaties and of the rtinme ot 
tirntonal waters and the high seas 
\\ ith n ganl to the latter it has pro 
dneed draft art idea -^n the couti 
Tu ntal bhelf (bce below § 287d) and 
fisheries (see bcOow § 155a) It also 
subinitted ib-alta and reports on 
bpecifit topics such as formulation of 
the Nurembeiig pnnciplea and a code 
ol 7o|iees agamst the pisoe and 
necuru y of mankind (see vof. U.J582), 
of a declaration of rights and duties 
of Mates (seo below, $ 112) the detmi- 
tion of aggression, reservations to 
luultilatend conventions (see below 
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OodiUo*- *$ 37. The distinotion between oodification and develop- 
ment of Intematioiud Law has been adopted both in the 

mratof Charter of the United Nations and in the Statute of the 
International Law Commission. In the latter the expression 
‘ progressive development of International Law ’ is used 
for convenience—for ‘ the formulation of draft conventions 
on subjects which have not yet lieen regulated by Inter- 
national Law or in regard to which the law has not yet been 
sufficiently developed in the practice of States.’ The expres- 
sion ' codidcation of International Law ’ is used -similarly 


J617fl) and the question of mter- 
iiationa] crmunal jurndution (sto 
belottr vol. u., ^ 2676) 

It appears that neilher the terms 
of its statute rol ttuig to itb tompusi 
<ion, nor the rettoun^es at its disposal, 
nor the machinery a\ailubU to Gov 
emmeiits for ( oiifetidoring tlu* dnifta 
proposed b> ^hc CommiHsioo, have 
been snth as to enable it to pursut 
in A bvatemutic manner, the task of 
codification and de\eiopnieiit of In 
temational Jjaa In the first seven 
jears of its existence the Comrowwon 
has not bt^cn in the position to bring 
about a formulation. b> uav of 
c<j<lification or development (sei 
below, ^37), ot anv major topic <»f 
International Ijaw m such a nunner 
as to achieve positivi action thereon 
by the Unitid. Nations cither b\ 
formal adoption by the (»eneiil 
Assembly or otherwise with the view 
to ad<»ption ot v Convention by 
Governments The Statute of the 
Commission provides that with n ir ird 
to the final drafts prop<)*«d bv it in 
the matter of ( odihuitioii (and. uppai- 
ently also of devehipmtnt) the Com- 
mission may rctonimend to tht Gen 
eral Assembly (a) to take no at tion. 
the report having already been pub- 
lished , (6) to take note of or adopt 
the report by resolution, fc) to n 
commend the ilraft to Memliers with 
a view to the conclusion of a con 
vention ; {d) to convoke a conference 
for the purpose of conrlmling a ton 
8i0t)tion (Artirle 23). It is also laid 
down that whenever it tiw ms it dt w- 
able, the General Asseromy may refer 
drafto back to the Commission for 
reconsideration or reilrafting. The 
effective fiiUilment of these iiii{K>rtant 


uud mtruatt Usks by the Ot acral 
Assembly mUbt dijSnd ujion the 
exjstcmo withm or in conjumtion 
with th( General ^saembly -of organs 
of n compt t( nee and {tcrinanenee 
enabling thim to cf>pf^ with (ho hgis 
lativc outjnit ot an Inti rnational haw 
Commission functioning on a H<ale 
(ornmenRuiate with tl)(> t isks en 
tiusUd to It bv the Chirtti Nimil 
arly anv expansion oi tin woik of (he 
Commission in conlctrinilv with the 
objf c.t of till ( hartci must dtpend to 
a large extent upon the (hv< lopment 
within the GovcnimintH and I'orrign 
OfliiiH of the mcmlKrti of tin Cmtcd 
XhIioiis of requisite machinery for 
a dftaiKd cxanpjiation ot the drafts 
of the ('onimiHMon The work of 
the Of^m mission is surveyed in the 
annu il rr ports of t he ( 'om mission aiib 
mittc d to the t lencraF Vssi m blv S < 
also the following publications of the 
Sucre lariat ot the United Natmiis 
PrejfHiralory omt^rmv(J a J)raJ( 
Deduratwn on Iht liiyhta atul DuUts 
of Sarny of InUr 

ihotional I aw tn Uthiiion to ih* 11 n\k of 
( ndifiration of thi I rUernatwiial / uu 
Commti^avm ( 1U49) . Ifayt aitJ M* am 
of Vakiny the Kudint'r of i uatowary 
I pternaltonai Lav more rnulily atail 
able (l')fll), IlntOiiiftl Suneij of tht 
Quettum of 1 nUnuUtonnl ( rtmtnal 
JurisdtrUon ( 1940) , / he Charlt r atul 
Jvdymfnt of the Sfurunbery Tribunal 
(1949) On rtomi asiiocts of the work 
of the (VimmisHionpee Mart in JrcAis 
dtt VolkttrPchJtB, I (194S 1949). pp, 
279 et eey. , Parry jn IJ Y , 2fl (1049) 
pp 308 628, Oheik in Current I^gal 
ProblfWB 6 (lO.'Jp) pp 251-273; 
Jlertz in FrtedemtiarU, 62 (1953). 
pp. 19*47. 
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* for oonvonienco * — as meaning ‘ the more precise formuJs- 
tion and systematization of International Law in fields 
where there already has been extonshe State practice, 
precedent and doctrine,’ ^ It is probable that such useful- 
ness as can bo attrihuUnl to that distinction depends upon 
the realisation that its theoretical value is limited and its 
jiractical application insignificant. The Statute of the 
Commission provides for difteient procedures for these two 
kinds of activity, but such differentiation of procedure has 
proved unworkable and has been altogether disregarded in 
practice. Subjects such as the limit of territorial waters * 

-oh which -there is ‘extensive State practiee,’ precedent 
and doctrine * are often so controversial that nothing but a 
legislative innovation, bj’^ way of a formulation of new rules, 

<‘an meet the exigencies of the ease. Moreover, it may 
happen that with regard to the sul»jects, uhich are of some 
rarity , wliCiC tin re is full agreement in existing jiractieo and 
doctrine, the nMjuirtMnenls of international progress may 
call for a modification of the existing rule. Conversely, 
jirinoiples relating to topics of distinct no\elty such as the 
regime of the continental shelf'* cau be formulated by way 
of ' (lev(*IO])ment ’ only by taking into account, and to that 
extent ‘ codifjmg,' an established jirinciple of International 
Ijaw'. Thus the ri gime of the continental hhclf, as formulated 
by the Coirnni.''sion, is based on the full recognition and 
preservation, aubje<*l to ivasonabU modificati<* s, of the 
])rmciple of the fr<‘edom of the seas.* In fact, the usefulness 
and justification of the entire process of codification, in its 
wider sense, must, as a rule, depend upon the combination, 
in relation to the samt' subj<'ct, of the processes of restate- 
ment of existing principle^ with the formulation of new 
principl(‘s. It is desirable that in each ease the codifying 
agency should leave no doubt as to the pro])ortion in which 
rules formulated by it amount to a statement of the existing Inter- ^ 
law or a change thereof. LegUia- 

§37«..The priinarj (»bject of i rlification and develop- 
ment of Inteniaiional Law^ as envisaged in Article 13 of the Rc^iaion 
(Charter is to give clear oxjiuvssiun to those branches of Inter- 

‘ Artiofe 15. » See below, § 186. • See below, ^ 287rf * See below. § 287<f. Uw. 
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national Law with regard to which there is already either a 
common measure of agreement or a sufficient amount of 
practice to warrant attempts at improvement. From the 
codification and development of International Law thus 
conceived there must be distinguished the deliberate revision 
and change of territorial settlements and analogous situa- 
tions — such os those relating to the sovereignty over the sir 
or the exclusive competence of States to regulate tariffs or 
migration — ^with a view to adapting them to changed condi- 
tions and removing causes of international friction. Tliere 
is at present no machinery of international legislation ^ for 
effecting changes of this nature against the dissent df a 
minority of inte^e^ted States.* The establishment of such 
machinery would amount, to a substantial degree, to setting 
up an international legislature.* That development, while 
possible in itself and while fully consistent with the nature 
and objects of International Law , is not one which (Govern- 
ments are at pri'sent prepared to accept. Its realisation 
must be a matter of gradual transition from the existing 
principle of unanimity to a process of international legisla- 
tion which, in turn, is conditioned by the adoption of far- 
reaching changes in the matter of equality of voting and 
representation. Article lU of the ( ’ovenantTwhich authorised 
the Assembly to recommend the consideration of treaties and 
international situations in accordance with chtiuged condi- 
tions, could well have provided the starting-point for a 
development of that nature.* Although no corresponding 
provision has been adopted in the Charter of the United 
Nations, the wide powers of discussion mid recommendation 
nhich Article 11 of the Charter confers upon the (General 
Assembly may properly be used for the same purpose 


* On the metaphoijcal use of that 
term nee above, p. 27, n, 4. 

* On the existing and possible 
aabstitutee for international iegisla- 
tion see La«terpachi, The Function 
^ Law. pp. 245-347. 

* This is not alwaw realised by 
thoee who speak of the necessity of 
providing effective institutions of 
peaceful change at a oondkioo of pro- 


gress in other fields of inter national 
organisation. 

* See § 167o below, and the htera- 
ture there cited. ^ See also Kuna in 
AJ.. 33 (1939), p^ 33-65 ; Bourquin, 
Dynamiom and kht Machinery of 
International Itmitfdions (1940) • 
Gihl, Internationa^Legidaiion (1987) ; 
Brierly, The OutUmk for International 
Law (1944), pp. 9fl08. 

* See bebw, { 
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the \ olkinethts (1930), pp 1 104 \an \ ollenh()\ tn, iAr Lau of Peace 
(tnrhbl from Dutch 193b), pp 6 80 -Sott, Lau t/o htate, and the Inter* 
national (Community ^ol i. (1939) Piano Higgins in Cambridge History 
of the Riitiah Kmpne \o| i (1929), th vi Hen? Mon^no El Jtencho 
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(1021). pp. 375 383 KorU i6<d , 18 (lb. ) pp 246-259, and (tho aame 
article) in Hague Recucil, 1923, pp, 5 23 Goj^i ibid, 1925 (i.), pp. 
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' pp. 380'551 — Ziminpraiaim, ibid., vnl. -14 (1035) (ii.), pp. SIQ^ST — 
Knotcrs in K.I., 3nl aor., 14 (1033). pp. 31-01. 2H2-317, 634-670- Hnbar 
in B.I. (Pang), 18 (1!I30). pp. 2-30, 373-430 — van Kan m Hoffat RgnttU 
vol. 06 (1938) (jv.), pp. 318-.5R8 -Morcan-Roibol. i6irf., 77 (1950) (ii.) 
pp. 486-590. 

Uwof § 376. International Law as a law between sovereign and 
equal States based on ihe common consent of those States 
is a product of modern Christian civilisation, and may be 
said to be about four hundred years old. However, the 
roots of this law go verj’ far back into history. Such roots 
are to be found in the rules and usages which were observed 
by the different nations of antiquity with regard to their 
external relations. But it is well known that th*e coni’option 
of a Family of Nations did not arise in the mental horizon 
of the ancient world. Each nation had its own religion and 
gods, its own language, law, and morality. International 
interests of sufficient vigour to realize a ilegrce of solidarity 
among Stales, bring them nearer to each other and knit 
them together into a community of nations, did not spring 
up in antiquity. On the other hand, however, no nation 
could avoid coining into contact with other nations. Wat 
was waged and peace concluded. Treaties were agreed upon. 
Occasionally ambassadors were sent anti {cccivcd. Inter- 
national arbitration was resorted to. International tnule 
sprang up. political partisans whose cause was lost often 
fled their country and took refuge in another. And, just as 
in modern times, criminals often lleil their coimtry for the 
purjiose of escaping puni.shment. 

Such more or less frequent and constant contact of different 
nations with one another could not exist without giving rise 
to certain fairly consistent rules and usages to be observed 
with regard to external relations. These rules and usages 
were considered to be under the protection of the gods ; their 
violation called for religious expiation. It witt he of interest 
to take a glance at the respective rules and usages of the 
Jews, Greeks, and Romans.^ ! 

’ As to India see .Viswanatha* Burnpoan. See ajbo Bentwich, Tki 
InUmaiional Jmw in Ancieni India Rdigwas Koundai^^ of InUrnalion- 
(1925), which reveala some inteteating alism (1033), pp»i 159-180. Aa to 
anticipatioiii of rolea and inatitutiona ancient Egypt tiee |Etoy in 48 fl) 
^mmonly regarded m exclueiTely (1941-1946), pp. 3.i52. 
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§38. Although they were monotheists and although the The Jews, 
standard of their ethics was much higher than that of 
their heathen neighbours, the Jews did not in fact raise the 
standard of the international relations of their time except 
in so far as they .ifforded foreigners living on Jewish territory 
equality before the law. Proud of their monotheism and 
despising all other nations on account of their polytheism, 
they found it totally impossible to recognise other nations 
as equals. If we coinpare the different parts of the Bible 
concerning the relations of the Jews with other nations, we 
are.struck by the fact that the Jews were sworn enemies of 
some foreign nations, su(*h as the Amalekites, for example, 
with whom the^ declined to have any relations whatever in 
peace. When they went to war with those nations, their 
practice w'as extremely cruel. They killed not only the 
warriors on the battlefield, but also the aged, the women, and 
the children m their homea.^ With those nations, however, 
of which they were not sworn enemies the Jews used to have 
international relations. Ambassadors were considered sacro- 
sanct, and treaties were fuithfully obserxed. And w'hen they 
went to xvar with those nations, their jiractice was in no 
way exceptionally eniel, if looked upon from the stand- 
point of their time and surroundings.® Comparatively mild 
also w'ore the Jewish rules regarding their foreign slaves. 

Such slaves were not without legal protection. The master 
who killeil a sla\e was punished (Exodus xxi. ^») ; if the 
master struck his slave so severely that he lost an eye or a 
tooth, the slave became a free man (Exodus xxi. 26 and 27). 

The Jews, further, allowed foreigners live among them 
under the full protection of their laws. ‘ Love ... the 
stranger : for ye were strangers in the land of Eg}’pt,* 
says Deuteronomy x, 19, and in Leviticus xxiv. 22 

there is the command * ‘ Ye shall have one manner of 

♦ 

law, as well for the stranger, as for one of your own 
country.’ * 

Of the greatest importance, howe-. t, for the International 


* Soo 1 Samuel xv. 3. 

• See Deut. xx. 10-H. 


* See »Iho Joshua ix. 4 (hcraUlfi) ; 
2 Stinuiol \. 4 (anibasBadoni) ; I 
Kuigit XX 31 (capitulations) 
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Law of the future, are the Metwianic ideaU and hopes of the 
Jews, as these Messianio ideals and hopes are not national 
only, but fully in/emational.* Thus we see that the Jews, 
at least at the time of Isaiah, had a presentiment of a future 
whoi all the nations of the world should be united in peace. 
The Jews hare given this ideal to the Christian world. 
Although the Jewish State did practically nothing to realise 
that ideal, yet it sprang up among the Jews and has never 
disappeared.* 

§ 39. Totally different from this Jeu ish contribution to 
a future International l.aw is that of tlie Greeks.* The 
broad and deep gulf between their civilisation'and that of 
their neighbours necessarily made them look down upon 
those neighbours as barbarians, and thus prevented them 
from raising the standard of their relations with neighbour- 
ing nations above the average level of antiquity. But the 
Greeks before the Macedonian conquest were never united 
into one powerful national State. They lived in numerous 
more or less small city States, which were totally inde|)end- 
ent of one another. It is this very fact which, as time went 
on, called into existence a kind of International 1 .aw between 
these independent States. They could never forget that 
their inhabitants were of the same race. The same lilood, 
the same religion, and the same civiUsation of their citizen.'! 
united these independent and— as we should say nowadays 
— sovereign' States into a community of States which in time 
of peace and war held themselves bound to observe certain 
rules as regards the relations between one another. The 
consequence was that international arl)itration * was fre- 
quently resorted to, and that the practice of the Giet'ks in 

> See reawh (ii. 2-4), where the the rontnbution of .ludauin to the 
prophet foretells the dtate of man- conception of the Law of Nature : aee 
kind when the Mesaiah shall ha7e Isaac's in Th Ijegaey of (Oxford, 
appeared: e 1927) and Bent\i^ch, TAe Rdigiowt 

(e. 4) "And ho shall judge among Foun4(UwnsoJ 
the na^ns, and shall rebuke many pp, 69-92* 8oldei| published in 1640 

n te : a»d they shall beat their his Ik Jutb N(UuiM% Oenttum jwda 
de into plowshares, and their FH^ciplinam Bbfumrum* 
speani into j^nning-heoks : nation * Tod, op.^c4., and Boak in 
•ball not lift up sword against nation, A./., 16 (1921), pj). 376-363. 
neither ehatl they leam war any * See Hae<lrr, pp. eit. See also 
more.* T4n4kldts in B.O,; vol. 38 (1931), pp. 

‘lie&tktt should also be made of 6-^. 
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§ 40 ] 

their warw among themselves was relatively mild. It was a 
rule that war should never be commenced without a declara- 
tion of war. Heralds were inviolable. Warriors who died 
on the battlefield were entitled to burial. If a city was 
captured, the lives of all those who took refuge in a temple 
had to be spared. Prisoners of war could be exchanged 
or ransomed ; their lot was, at worst, slavery. Certain 
places, as, for example, the temple of the god Apollo at 
Delphi, were permanently inviolable. Even certain persons 
in the armies of the belligeients were considered inviolable, 
as, for instance, the priests, who carried the holy fire, and 
the seers. • 

Thus the Greeks left to history the example that inde- 
pendent and sovereign States can live, and are in reality 
compelled to live, in a community which provides a law for 
the international relations of the member-States, provided 
that there exist some common interests and aims*which bind 
these States together. It is often maintained that this 
kind of Internationa) Law of the Greek States could in no 
way be compared uith our modem International Law, as 
the Greeks did not consider their international rules as 
legally, but only as reUgiously, binding. We must not forget, 
however, that the Greeks never made the same distinction 
between law, religion, and morality which the modern world 
makes. The fac*t remains that the Greek States set an 
example to the futmc that indej>endent Staler can live 
in a community in which their international relations are 
governed by certain rules and customs based op the common 
consent of tin* numibers of that community.^ 

§ 40 . Totally different again from the Greek contribution 
to a future International Law" is that of the Romans. As far 
back as their history goes, the Romans had a special set 
of twenty priests, the so-called fetialeSf for the management 
of functions regarding their relations* with foreign nations. 
In fulfilling their functions the fetiaks did not apply a purely 
secular, but a divine and holy law, a sacrum, the so-called 
jus fetiah. The fetiales were employed when war was 
declared or jicace w^as made, when treaties of friendship or 
» See Kabrttedt, Staatsgfbfit und Sia 42 iMnSehmge in AtAen (1934). 
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o^alliance were concluded, when the Romans had nn inter- 
national claim against a foreign State, or vice verm. 

According to Roman Law the relations of the Romans 
with a foreign State depended upon whether or not there 
existed a treaty of friendship between Rome and that 
State. Where no such treaty existed, persons or goods 
coming fix>m the foreign land into the land of the Romans, 
and likewise persons and goods going from the land of 
the Romans into the foreign land, enjoyed no legal pro- 
tection whatever. Such persons could be made slaves, 
and such goods co\ild be seized, and became the property 
of the captor. Shoidd such an enslaved jwrson ever come 
back to his country, he was at once considered a free man 
again according to the so-called jus poatlimiAii.' An excep- 
tion was made as regards ambassadors. They were always 
considered inviolable, and whoever violated them was 
handed ovfir to the home State of tho.se ambassadors to be 
pvtnished according to discretion. 

Different were the relations when a treatx of ftiendship 
existed. Persons and goods coming from one country into 
the other stood then under legal protection. So many 
foreigners came in the process of time to Rome that a whole 
system of law sprang up regarding these foreigners and theit 
relations with Roman citizens, the so-called jua gentium * 
in contradistinction to the jua civile. And a special magis- 
trate, the praetor peiegrinus, was nominated for the ad- 
ministration of that law. Of such tieaties with foreign 
nations there were three different kinds, namely, of friendship 
{amicitia), of hospitality {koapitium), or of alliance (foedus). 
These treaties often contained a provisi»)ii according to 
which future controversies could be settled by arbitration 
of the so-called neuperatons. 

Precise legal niles existed as regartls war and jieace. 
Roman law considered war a legal institutioti. There were 
four different just reasons for war, namely ; (1) violation 
%f the Roman dominions ; (2) violation o| ambassadors ; 

* See below, v«fl. ii. { 279. Law at Nations see Westlake, i. 

* Upon the oonneeUon ft this pp. 11-13. 
term with die jut inltr genit* or 
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(3) violation of treaties ; (4) support given during war to 
an opponent by a hitherto friendly State. But even in 
such cases war was only justified if satisfaction was not 
given by the foreign State. Four fetiales used to be sent as 
ambassadors to the foreign State from which satisfaction 
was asked. If such satisfaction was refused, war was formally 
declared by one of the Jetial^A throwing a lance from the 
Homan frontier inlo the foreign land. For warfare itself 
no legal rules existed, but discretion only, and there are 
examples enough of great cruelty on the part of the Romans. 

Legal rules existed, however, for the ending of war. War 
could be ended, first, through a treaty of peace, w’hich was 
then alw’ays a treaty of friendship. War could, secondly, 
bo ended by aufrender (deduio). Such surrender spared the 
enemy their lives and pn liberty. War could, thirdly and 
lastly, be ended through conquest of the enemy’s country 
{occvfHjUio). It was in this case that the Koman% could act 
according to discretion with the lives and the property of 
the enemy. 

It. thus appars that the Romans gave to the future 
the example of a State with legal ^ rules for its foreign 
relations. As the legal people par excellence^ the Romans 
cohld not leave tlieir international relations without legal 
treatment. And though this legal treatment can in no way 
be compared to modern Inlemational Law, vtt it consti- 
tutes a contribution to the Law' of JSations of tht future, in 
so far as its exainj^le furnished many arguments to those 
to whose efforts we owe the very existence o^ our modern 
Law of Nations. 

§41. The Roman Empire gradually absorluKl nearly theuv 
whole civilised ancient world, so far as it was known to 
Romans. They hanily knew of any independent civilised Middle 
States outside the borders of their Empire. There was, 
therefore, neither room nor need for an Inteniational Law 
as long as this Empire existed. It is true that at the borders 
of this World Empire there were uways wars, but these 
W'ars gave opportunity for the practice ot a few rules and 


^ But uttMiitially municipal rather than international. 
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naagea only. And matters did not change when under Con- 
stantine the Great (306-337) the Christian faith became the 
religion of the Empire and Byzantium its capital instead of 
Rome, and, further, when in 306 the Roman Empire was 
divided into the Eastern and the Western Empires.^ The 
Western Empire disappeared in 476, when Romulus Augus- 
tulus, the last emperor, was deposed by Odoacer, the leader 
of the Germanic soldiers, who made himself ruler in Italy. 
The land of the extinct Western Roman Empire came into 
the hands of different peoples, chiefly of Germanic extrac- 
tion. In Gallia the kingdom of the Franks sprang up in 
486 under Chlodovech the Merovingian. In Italy the king- 
dom of the Ostrogoths under Theodoric the Great, who 
defeated Odoacer, rose in 493. In Spain the kingdom of 
the Visigoths appeared in 456. The V'andals had, as early 
as 429, erected a kingdom in Africa, uith Carthage as its 
capital. The Saxons had already gainoil a footing in 
Britannia in 449. 

All these peoples were barbarians in the strict sense of 
the term. Although they had adopted Christianity, it 
took hundreds of years to raise them to the standard of a 
more a<lvanced civilisation. And, likewise, hundreds of 
years passed before different nations eniFrged out of the 
amalgamation of the various peoples that had conquered 
the old Roman Empire with the residuum of the popula- 
tion of that Empire. It was in the eighth century that 
matteis became more settled, ('harlemagne built up his 
vast Frankish Empire and, in 800, was crowned Roman 
Emperor by Pope l.«o in. Again the whole world seemed 
to be one empire, headed by the Emperor os its temporal 
and by the Pope as its spiritual master, and for an Inter- 
national Law there was therefore no room and no need. 
But the Frankish Empire did not last long. According to 
the Treaty of Verdun it was, in 843, divided into three 
parts, and with that division the process j^f development 

* On wine Mpecta.of the law of Jt.J., 3rd aer., tl (1033), pp. 31-61, 
nation* of that period as expreaeed 282-317, 634-67(4 So* alto Urabar 
in the writing* of St. Augaatin tee tn RJ. (Parit), 18 (1036), pp. 2-39, 
De Brihn in m/eut <U phiiMopkit, xxx, 373-430, and WrKht, Mtdttval Inter- 
(1030) pp. 666 et nq. ; Koiitera in mUioualtem (1030$. 
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set in, which led gradually to the rise of the several States 
of Europe. 

In theory, the Emperor of the Germans remaine<l for 
hundreds of years to come the master of the world ; but 
in practice he was not even master at home, as the German 
Princes, step by step, succeeded in establishing their inde- 
pendence. And altliough, theoretically, the world was well 
looked after by the Emperor as its temporal and the Pope as 
its spiritual head, there were constantly treachery, quarrel- 
ling, and fighting going on. Tlie practice in war was the most 
cruel possible. It is true that the Pope and the Bishops 
.siiccet‘ded on occasions in mitigating sucli practice, but as a 
rule there was no influence of the Christian teaching visible. 

§ 42. The necessity for a Law of Nations did not arise The 
until a multitude of States absolutely independent of one 
another had successfully established themselves. That i)ro- teenth 
cess of development, starting from the Treaty *of Verdun ^“*“”**' 
of 843, reached its climax with the reign of Frederic ni.. 
Erap€*ror of the Germans from 1440 to 1493. He was the 
last of the Emperors crowned in Home by the hands of the 
Popes. At that time Europe was, in fact, divided up into a 
great number of independent States, and thenceforth a law 
was needed to deal with the international relations of these 
sovereign States. Seven factors of importance prepared 
the ground for the growth of principles of a O^ture Inter- 
national Law. 

(1) There were, first, the Civilians and the Canonists. 

Roman Law was, in the beginning of the twelfth century, 
brought back to the West through Imerius, who taught 
this law at Bologna. He and the other glossatores and post- 
glossaiorfji considered Roman Law the ratio scripta^ the law 
par exedhnee. These Civilians maintained that Roman Law 
was the law^ of the civilised world ipso facto through the Em- 
perors of the Germans being tlie Bucce.ssors of the Emperors 
of Rome. Their commentaries on the Corpus Juris ( ivilis 
touch upon many (juestions of tb. future International 
Law, which they discuss from the basis of^Roman Law. 

The Canonists, on the other hand, whose influence was 
unshaken till the time of the Reformation, treated from a 
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moral and eoolesiastical point of view many questions of 
the future International Law concerning war.^ 

(2) There were, secondly, collections of maritime law of 
great importance which made their appearance in connec- 
tion with international trade. Prom the eighth century 
world trade, which had totally disappeared in consequence 
of the downfall of the Roman Empire and the destruction 
of the old civilisation during the period of the migration of 
the peoples, began slowly to develop again. The sea trade 
spe^'ially flourished, and fostered the growth of rules and 
customs of maritime law, which were collected into codes, 
and gained some kind of international recognition. The 
more important of these collections are the following : The 
Con8olato del Mar^^ a private collection made at Barcelona 
in Spain in the middle of the fourteenth century ; the 
Laws of Ol^ron^ a collection, made in the tvelfth century, 
of decisions given by the maritime court of Oleron in Prance ; 
the Rhodian Laws, a very old collection of maritime laws 
w'hich probably was compiled between the seventh and the 
ninth centuries®; the Tabula Amalfitana, the maritime 
laws of the town of Amalfi in Italy, w'hich date at latest 
from the tenth century ; the Leges IVisbth^nses, a collection 
of maritime laws of Wisby on the ihland of fJothland, in 
Sweden, dating from the fourteenth century. 

The growth of international trade caused also the rise 
of the controveray regarding the freedom of the high seas 
(see below, § 248), which indirectlj’^ influenced the grow^th of 
International Law (see below, §§ 248-250). 

(3) A third factor was the numerous leagues of trading 
towns for the protection of their trade and trading citizens. 
The most celebrated of these leagues was the Hanseatic, 
formed in the thirteenth century. These leagues stipulated 
for arbitration on controversies between their member- 
towns. They acquired trading privileges in^ foreign States. 

* See Holland, Studies, pp. 40*58 ; tiona of the forer^nnera of Orotiiia. 
W'alker. History, i. pp, 204-212. • See Nys, Li droit dea gena et 

Vanderpo), La doctrine acolaatique du lea anciena juri$conauUea aapagnoJa 
droit da guerre (1019). and Deloa in (1014), pp. 126-1^. 

34(1027), pp. 505-519. And a^e » Sm Ashburn<|ir, Tke Hhodian Sea 
below, f 52, for the various appreoia- Law (1909), Introduction, p. oxii. 
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They even waged war, when necessary, for the protection 
of their interests.^ 

(4) A fourth factor was the growing custom on the part 
of the States of sending and receiving permanent legations. 
In the Middle Ages the Pope alone had a permanent legation 
at the court of the Prankish kings. Later, the Italian 
Republics, Venice and Florence for instance, were the first 
States to send out ambassadors, who took up their residence 
for several years in the capitals of the States to which they 
were sent. At last, ftom the end of the fifteenth century, 
it became a universal custom for the kings of the diflFerent 
States to kedp permanent legations at one another’s capitals. 
The consequence was that an uninterrupted opportunity 
was given for ‘discussing and deliberating upon common 
international iutercst.s. Since the jwxsitioii of ambassadors 
in foreign countries had to be taken into consideration, 
international rules concerning inviolability and ‘exterritori- 
ality of foreign envoys gradually grew up. 

(5) A fifth factor was the custom of the great States of 
keeping standing armies, a custom which also dates from 
the fifteenth century. The uniform and stem discipline in 
these armies favoured the rise of more universal rules and 
practices of warfare. 

(fi) A sixth factor was the Renaissance and the Reforma- 
tion.® The Renaissance of science and art in the fifteenth 
century, together with the resurrection of the knowledge of 
antiquity, revived the philosophical and aesthotical ideals 
of Creek life and transferred them to moderr life. Through 
their influence the spirit of the Christian religion took 
preced(*nco of its letter. The conviction arose that the 
principles of Christi{inity ought to unite the Christian 
world more than they had done hitherto, and that these 
principles ought to be observed in matters international as 
much as in matters national. The Reformation, on the 
other hand, put an end to the spiritual mastership of the 
Pope over the civilised world. 1 otestnnt States could not 
recognise the claim of the Pope to arbitrate as of right in 

* See Chrietoph, Dit llanststadU vvd dtt Ifabsburgisck^ OMse^poiitik %m 
^0-jdhrigtn Kntgt (1935). ■ See Boegner, op. et p. 67. 
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thW conflicts either between one another or between 
themselves and Catholic States. 

(7) A seventh factor made its appearance in connection 
with the schemes for the establishment of eternal peace 
which arose from the beginning of the fourteenth century. 
Although these schemes wore utopian, they nevertheless 
must have had great influence by impressing upon the 
princes and the nations of Christendom the neoe.ssity for 
some kind of organisation of the numerous independent 
States into a community. The first of these schemes was 
that of the French lawyer, Pierre Dubois, who, ns early as 
1305, in De Recuperatione Terre Sancte, proposed an alliance 
between all Christian Powers for the purpose of the main- 
tenance of peace and the establishment o*f a permanent 
court of arbitration for the settlement of difference lictHcen 
the members of the alliance.^ Another project arose m 
1461, when' Podiebrad, King of Bohemia fiom 1420 to 1471, 
adopted the scheme of his Chancellor, Antoine Manni, and 
negotiated with foreign courts the foundation of a Federal 
State to consist of all the existing Christian States with a 
permanent Congress, seated at Basle, of ambassadors of ail 
the member-States as the highest organ of the Fwleration * 
A third ])lan was that of Sully, adopted '^y Henry iv. of 
France, whi 9 h proposed, in 1603. the division of Eurojie 
into fifteen States and the linking together of these into a 
Federation with a General Council as its highest organ con- 
sisting of Oommi.<»ioners deputed by the mernl^r-States.^ 
A fourth project was that of Emeric Crucf-, who, in 162.3, 
proposed the establishment of a Union consisting not only 
of the Christian States, but of all States then existing in 

* 8eo Meyer» Die etaaU- und tdlker- in (xrotius Sociely^ 4 (1919), pp. 199' 
rtchUichm Ideen ton Pierre Dubffm 198 Hoe also Jla^dat, La Querela 
(1908); Srhfiokinft, Die Organisalwn Pane d'Eraetne, l^ii? (1924) 

der If's/i (1909), pp. 28-30 , Vesnitth, 

Deux pricure€urs/rarb(;a%9dv pari (unne, * Sco KiakelhatiB, Der Ureprung 
etc. (1911), pp. 1-29 , Der dee Planer vom eu^en Prteden in den 

RMizisl Pierre Dubats (1911) I Knight Memoiren dts lietzfufe von SuUy 
m Gtottus Society, 9 (1924), pp. 1-16 (1893); Nys, iMee de drott inter- 

(with bibliography). ^ national d de dr<m pnhtigue (1896), 

* See Schwitak^, Der europaeieche gp. 301-306; Dgrby, International 
Pitretenbund George von Podfbfod Tnbnnale {4tb 1904), pp. 10-21 ; 
(1M7); ^chocking. Die Organieatum Biitlor, Studies Staterraft (1920), 
der WeU (1909), pp, 32-36 ; and Darby pp. 65-90. 
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the whole of the world, with a General Council as its highhst 
organ, seated at Venice, and consisting of ambassadors of 
all the member-States of the Union.^ 

II 

DEVELOPMENT OF THE LAW OP NATIONS 
AFTER GROTIUS 

Lawrence, §§ 22-23, and Kasayn, pp. 147>19() -Walker, History, i. pp. 138-202 
— Fenwick, pp. 12-20 -N> a, i. pp. 23-50 — Martens, i. §§21-33 — Fiore, i. 
§§ 32-52 --(Jal VO. i. pp. 32-101 — Fauchille, §§ 87-146 (10) — Dospagnet §§ 20- 


^ See Balch, Le Nouveau Cynse de 
£tneric CrwU fl909) ; Darby, Inter- 
national Trilninals (4th ed., 1904), 
pp. 22-33 ; VesniUh, Deux pr4- 
curseurs fran^ais du pacifisms, etc. 
(1911), pp. 29-54; Butler, op, cit,, 
pp. 91-104. 

The achemcB enumerated in the 
text thrive a'hich were advanced 
befoie the appearance of Oiotiua* 
work, De Jure BdLi ae Pads (1625). 
The numerous plans which made 
their appearance afterwards— that of 
the Landgrave of Hesse-Kheinfels, 
1666 ; of Charles, Duke of Lorraine, 
1688 ; of William Penn, 1693 ; of 
John Bellers, 1710 ; of the Ablx^ de 
Saint-Pierre (1658-1743); of Kant, 
1795 ; and of others — are for the 
most part discussed in Sch licking. 
Die Organisation der Weli (1909) ; in 
Darby, Internaiional Tribunals (4th 
ed., i0O4) ; in Lorimer, li. jip. 216- 
239, who himself de\e]op8 a scheme 
^p. 240-299) ; in Ter Meuleii, Der 
Qcdanke dtr inter nationaUn Organisa- 
tion in sewer Enhvicklung, vol. i., 
13O0-1H0O (1917), vol. ii. (i.) (l7vS9. 
1870) (1929), and vol. ii. (li.) (1940); 
by Lange in Hague Recut 1926 (iii.), 
pp. 175-411 ; Hemleben, Plans for 
World Peace through Six ('eniunes 
(1943); Wohberg in Etudes (Jeorgif, 
Settle (1060), vol. ii., pp. 633-652. 
Sec alsfi Kao Lou* Conception d'une 
Federation Mondial t (1930), and 
Aivarea, L'organisaimn inUmalwnale 
(1931). See on the scheme of Cardinal 
Alberoni (1736), Vesnitch, Le ( ardind 
Allbmni Padfiete (1912), and in 
A.J., 7 (1913), pp. 51-107, and 
Darby in Orotius Society, 5 (1920), 
pp. 7L81 ; see on the scheme of the 
Abb4 de l^int- Pierre, Soroux d*Agiu- 


couit, Exposd des projets de paix 
perpetuelle dt VA0b4 de Saint-Pierre et 
Hentham et Kant, etc. (190.5) ; Borner, 
Ober das \V eUstaatBprojekt des Abbe 
de Saint-Pierre ( 1913) ; Dupuis in RJ . 
[Pans), 2 (1928), pp. 989-101 1 ; Post, 
tbid., 11 (1933), pp. 218-234. As to 
Guillaume Aubert, a precursor of 
(Vuc^, see Lejeune-Deliousse m R,I. 
(i’an«), 16 (1V35). ppT 104-119. See 
also Bourgeois, La ihiorie du droit in» 
ternatwnal chtz Proudhon (1927). As 
to Kant see Moog, KanPs Ansichten 
iiber Krieg und Fritden (1917) ; Vor- 
Ikndcr, Kant und der Oedanke des Vol- 
kerfriedens ( 1919) ; Kraus, Das Problem 
wUmattonaler Ordnung 5e» Kant 
(1931); Hoor in Kordisk T.A,, Acta 
Seandtnavka, 5 (1934), pp. 82-89. See 
also Gargaz, A Project of Vnivtrsal 
and Perpetuad Peace, 1782, edited in 
New' York, 1922. Sw also Ladd, An 
Essav on a Congrt^* / Kalions (1840) 
(reprinted in 1916 wku an Introduc- 
tion by Scott), For i.^rd Beauval^^s 
project in 1840 for a * League ' tfi 
preserve peace se*’ Kodkey in Amert- 
can Historical Renew, 35 (1929-1930), 
pp. 308 316. The Grotius Society 
published in 1927 the following texto 
containing reprints of peace projects 
with notes : No. 4, Quakers and 
Peace; No. 5, the \b^ de Saint- 
Pierre’s Abrtg4 du Projel de Paix 
Perp4tutXle; No. 6, Bentham's Plea 
for an Vnwersal and Perpetual Peace ; 
No. 7, Kant's Perpetual Peace. The 
outbreak of the first Wen Id War in 
19M caused the appearance of numer- 
ous . urther plans for the establishment 
of eternal i^ce (see below, § 167a). 
As to the literature in the course of 
and after the Second \Vorid War see 
IhsIow. § 168. 



84 DSVSLOPMENT OF THE LAW OF NATIONS [§§ 43'50 

•27— M^nhftc, 1. pp. 43-79- -Ullmann, §§ 16-17— lisKt, $§3 (ii.). 4— -De 
Louter, i. pp. 96-169— Laurent, HUtoire du droit du g$Mf etc., 16 yols. 
(2nd ed. 1861-1868)— Wheaton, Hutoirt des progrh du droit des gens 
^ Europe (1841)— Pierantoni, Storia del DiriUo intemazwnak net Secolo 
xix, (1876)— Hosack, Rise and Orouik of the Law of Nations (1882), 
pp. 227-310 — Brie, Die Fortschritte des Vdlkerrechts seit dem Wiener 
Congress (1890)— Garoia, Die Forisehritie des intemaiionalem Rechts im 
letzten Menschenalter (1006)— Dupuis, Le pri^toipe d'dquilibre et U concert 
europden de la Paix de Westphalie d VActe d'Algdsiras (1909)— Strnpp, 
Crkunden zur Geschichte des Vdlkerrechts, 2 vols. (1011)— Conner, The 
Development of BeUigerent Occupation (1912)— Hill, history of Diplomacy 
in the International Development of Furope, vol. iii. (1014)— Muir, 
Nationalism and Jfdemationaliam (1016)— Phillimore, Three Centuries 
of Treaties of Peace and tfteir Teaching (1017), pp. 13-111— Dupuis, Le 
droit des gens et Us rapports des Grandes Puissances avec les autres dtats 
arant le pacts de la Soeiitd des Nations (1920)— Nippold \t\* Hague Recueil, 
1924 (i.), pp. 6-121— Reeves, ibid., (Ii.), pp. 10-42 — Lange, ibid., 1926 
(iii.), pp. 240-41 l--Vinogradof! in litbliotheca Vhseriana, i. (1923), pp. 
46-70 — Kosters, ibid., iv. (1926) pp. 66-251 — Rodslub, works cited above in 
§ 37— Ooldscheid in Btrupp, Wort., iii. pp. 484-496- Butler and Maccobv, 
The Devedopment of International Law (1028), pp. 193-602- Ter Meulen, 
cited abov 4 ^ at p. 83, n. 1 — Dickinson, The International Anarchy, 1904- 
1914 (1920) — Mirkine-Guetzevitch, Les traiUs tnternaiionales de VEvrope 
Of (1029)— the same in Hague Rerueil, vol. 22 (1028) (li.), pp. 299-467 
(on the influence of the French Revolution)- Hcatllam-Mor)(\\, Studies in 
Diplomatic History (1930) — Mowat, Tfte Concert of Europe (1930) -Simons, 
The Evolution of International Public Imw in Europe since Orotius (1931)— 
Schaecler, Die dritte Koalition und die heilige AUiam (1934)— Van Vollcn- 
hoven, The Law of Peace (transl. from the Dutch, 1936), pp, 81-112- - 
Wegner, Die Geschichte des Volkerrechts (1936), pp.'^TGO-SOO- -Nut^sVauni, 
A Concise History of the Law of NattoJis (l950)--HtTHhcy in A.J., 6 (1912), 
pp. 30-67— Eearce Higgins in Cambridge History of the British Empue, 
vol. L (1929) ch. vi,--lje Fur in Hague lierueil, vol. 41 (1932) (in.), pp. 
605-601 — van Kan, ibid., vol. 66 (1038) (iv.). pp. 6i58-507— I^auterpacht 
mB.Y., 23(1946), pp. 1-53. 

The §§ 43-50. The seventeenth century found a muttit ude of 
Orotitu independent States established and crowded on the compara- 
tively small continent of Europe. Many interests and auus 
knitted these States together into a community of States. 
International lawlessness was henceforth an imi)ossibility. 
This was the reason for the fact that Grotins’s work, De 
Jure Belli ae Pam, libri iii., which appeared in 1626, w'on 
the ear of the different States, their rulers, anQ their'wTrfers 
on matters international. Since a Law of Nalions was now 
a necessity, since many principles of such a lailr were already 
mote or less lecognised and appeared aga|i among the 
doctrines of Grotius, since the system of Grotius supplied 
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a legal basis to most of those international relations wMoh 
were at the time considered as lacking such a basis, the 
book of Grotius obtained such a world-wide influence that 
he is correctly styled the ‘ Father of the Law of Nations/ 
It would be very misleading, and in no way consistent 
with the facts of history, to believe that Grotius’ doctrines 
were as a body at once universally accepted. No such thing 
hajipened, or could have happened. What did soon take 
place was that, whenever an international question of legal 
importance arose, Grotius’.^ book was consulted, and its 
authority was so overwhelming that in many cases its rules 
were considered right. How those rules of Grotius, which 
have more or less quickly been I'ecognised by the common 
consent of the.writers on International Law, have gradually 
received similar acceptance at tlie hands of the Family of 
Nations, is a process of development which in each single 
phu^ (..iiinot bo ascertained. It can only be stated that by 
the end of the seventeenth century the civ^ilised States 
considere<l themselves bound by a Law of Nations, the rules 
of wliich were to a great extent the roles of Grotius. This 
does not mean that these rules have from the end of that 
century never been broken. On the contrary, they have 
fretpiently been broken. Although the .several Governments 
recognised the Law of Nations w’hen its rules suited their 
interests, consciously or unconsciously they violated it in 
many cases, when they thought th.it a rule wa*^ opposed to 
their interests. But whenever this oceurred, ^he Govern- 
ments concerned maintained cither that they did not intend 
tq break these rules, or that their acts were in harmony with 
thiun, or that they were justified by just causes and circum- 
stances in breaking them. The development of the Law 
of Nations did not come to a standstill with the reception 
of the bulk of the rules of Grotius. More and more rules 
were gradually required, and therefore gradually grew up. 
All the historically important events and facts of inter- 
national life from the time of Grot’us down to our own have, 
on the one hand, given occasion for the n^anifestation of the 
existence of a l.aw of Nations, and, on the other hand, in 
their turn made the Law of Nations constantly and gradually 
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develop into a more perfect and more complete system of 
legal nales.^ 

Leaions fSl.^In particular, there are certain lessons which may 
Hbtory ^ d^ved from a study of that period.’ 

^ moral is that the progress of International 

tTin jffn- La’i' is intimately coiuieoted with the victory everywhere 
of constitutional government over autocratic government, 

> In §§ 44-60e of the first four KecentHeveltUionsofSuropeanDipiaim- 
editions of this treatise there followed acy (11127) (a survey of post-war 
a survey of the principal historical literature). The following are biblio- 
events from 1648 to 1928. Forvanous graphics: Prothero, 
reasons, including reasons of space, Luit of Books conctrnvng ihs (Treat IVar 

these sections have now been omitted. (1923) ; Hall, British Arthires and the 

But it has been useful to retain and Sources for the History of the World War 

to bring up to date the bibliography (1926) ; Wegcrer, Btbliographie zur 

relating to the development of Inter- Vorges^ichte des Weltkrieges (1934). 

national Law during that period. As See also Gathorne Hardy, A Short 

to the period up to the First World History of International Affairs, 1920- 

War see the bibliography on p. 83. As 1034 (1931); Wegner, i)t6 

to the period durmg and since the des Vvlkerrechts (1936), pp. 301-353; 

First Worhl War see: Garner, Inlet- Van Vollenhoven, The Im of Peace 

national Law (Aid the World War, 2 (translated from DuUdi), 1936, pp. 

vots. (1920) (cited as * Gamer'). 160-221; Kappurd. The Quest for 

Jtecent Bet elopments in Internatinnol Peace (1940). 

Law (1925) (cited as * Garner, De- 
velopments^), and Pnze I aw during * No diangc has been made by the 
the World War (1927); Faucbille, present editor in the wording ot this 

146^146 (10); Mengnhac et \^- «ectinn except that certain passages 

monon, Le droit des gens et la guerre have lieen omitted, namely, those 

de 1914-1918, 2 vols. (1021); Liszt, lelating to d}naf>tic wars and to the 

§ 4, B-F ; Bchticking, Die tolierrecht- balance of pow8f! As to the latter 

liche Lehre des Weltkrieges (1917) ; see Bulnierincq, Praxis, Theorie und 

Volkerrecht im WeltJirfeg,4vi)\8,{l9i9- Codification des Vtdkerrechts (1874). 

1928), by the Investigation Committee pp. 40-50. Un the balanre of power 

of the German Reichstag ; NippoUi in see Donnadieu, Bssai svr la Ih/orie 

Hague JHecueil, 1923, pp. 78-117; de/V(7ttdfAre{1900) ; Kaeljcr, />er /dee 

Strupp, Wort., iii. pp. 36-148, 204-21 i , des europaischen Oleichgeivichts ( 1(K)7) ; 

227-292, 544-6.35. As to the impulse Dupuis, works cited above, § 43 ; 

given to the restatorociit of Inter- Tanlieu, La Franee et Us (dliances ; 

national I.aw see above, $ 1, p. 4. As la lutie pour Vdquilibre (1900) ; Hoijer, 

to the Peace ('onference and the La thdorie de Viqvilibrc et Is droit 9es 

resettlement -of the world after the gefu? (1917) ; Ter Meulen, Der GedasAe 

First World War see Tomperiey, derinternaiionaUn (Organisation (1911), 

Hisiory of the Peace Conference, 9 roh. pp. 38-60; Vestal, J/aOdenance 

(1920-1924) (cited as * Temperley ') ; of Peace (1920) ; Stott, The Develop- 

La Documentation Internatiorude, La metU of Modem Diplomacy (1921); 

Paiz de Versailles, 12 vols. (1930); Wright, 7'Ae Causes n?irar and Ornidt- 

Toynbee’s annual Survey of Inter- Hons of Peace (193^), pp. 49-72. and 

national Affairs from 1920 onwards the same, A Stwn of War (1942), 

(cited as * Toynbee, Survey ') and pp. 7 13-766 ; Schwlrzeiiberger, Power 

bynbee. The World after the Peace Politics (2nd ed.. ill51). pp. 178-185. 

CSsferenu (1926) ; Hershey, 5S 86c- See also 1 riepel, ilfe Ilegemnie, Ein 

86/; Mowat, A History, of European Buck txm fuhrtndm Staaten (1938); 

Diplomacy, 1914-1925 (1927). For Bpenocr in AJ., 9 11915). pp. 45-71 ; 

literature upon the causes of the war Wistrsnd, ibid,, IS (1921), pp. 523- 

see below, vot. il { 62 (n.), and Ooooh, 529 : Gross in AJi, 42 (1948), p. 27. 
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or, what is the sailne thing, of democracy over autocracy. 
Autocratic government, not being responsible to the nation 
it dominates, has a tendency to base the external policy 
of the State, just as much as its internal policy, on brute 
force and intrigue ; whereas constitutional government 
cannot help basing both its external and its internal policy 
ultimately on the consent of the governed- And although 
it is not at all to be taken for granted that democracy will 
always and everywhere stand for international right and 
justice, so much is certain, that it excludes a policy of 
personal aggrandisement and insatiable territorial expan* 
sion, which in the past has been the cause of many wars. 

(2) The second moral is that the principle of nationality ^ ^ 
is of such forc^ that it is fruitless to try to stop its victory. 
Wherever a community of many millions of individuals, 
who are bound together by the same blood, language, and 
interests, become so powerful that thej^ think Mi necessary 
to have a State of their own, in which they can live according 
to their own ideals, and can build up a national civilisation, 
they will certainly get that State sooner or later. What 
international polities can, and should, do is to enforce the 
rule that minorities of individuals of another race shall 
not be o\itside the law, but shall be treated on equal terms 
with the majority.® States embracing a population of 
several nationalities can exist and will alwavs exist, as 
many examples show. 

(3) The third moral is that the progress of International 
Law depends to a great extent u|>on whether the legal 
sokool of international jurists prevails over the diplomatic 
school.® The legal school desires International Law to 


^ See Lf* Fur in 72./,, 3nl w'r., ii. 
(1921). pp. 19S 224, 3S.VH4. And see 
Holland Roue, Salinnahiy in Modern 
HifUory (191S); ICsnayA on 

SedionaiUm (1926), and The Ilietoncal 
Evoluihn of Modern Notionoltstn 
(1931): Qumoy Wn^ht, A Shuiy of 
War (1942), vol. ii. pp. 986 1011. 
Nationalism, A Ropi^rt by a Stud\ 
Group of the Royal ln«titute of Inter- 
national Affaire (1940); Friodmaim 
The Crisis of the National State ( 1943) ; 
Kohn, Tha idea of Nationaiism ( 1944) ; 


Hertz, Nationalism in History and 
Politirs (1944^: Car*, Nationalism 
and After (1945); Cobban, National 
Self-Oeirrminahnn ( lOl.l). 

» See below. 34Cft.340d. 

• The**e schools are here referred to 
as ‘ diplomatic * and ‘ lep.il * for want 
ot I ♦•or denomination. They must, 
however, not be confounded with the 
three schools of the * Naturalists,* 
* PositiviMts,’ .ind ‘ Orotiana.* details 
concerninR which will be ^iven below, 
§§ 65 - 57 . 
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develop more or less on the lines of Municipal Law, aiming 
at the codification of firm, decisive, and unequivocal rules 
of International Law, and working for the establishment of 
international courts for the purpose of the administration 
of international justice. The diplomatic school, on the other 
hand, considers International Law to be, and prefers it to 
remain, rather a body of elastic principfes than of firm and 
precise rules. The diplomatic school opposes the establish- 
ment of international courts because it considers diplomatic 
settlement of international disputes, and, failing this, arbitra- 
tion, preferable to international administration of justice 
by international courts composed of permanently appointed 
judges. There is, however, no doubt that international 
courts are urgently needed, and that the rules df International 
Law require now an authoritative interpretation and ad- 
ministration such as only an international cuuit can suppl3' 
(4) The fburth, and last, moral, is that the progressive 
development of International I^aw depends chicfl^v upon the 
standard of public morality on the one hand, and, on the 
other, upon economic interests. The higher the standard 
of public morality rises, the more wdl International Law 
progress. And the more important international economic 
interests grow, the more International Law "will grow. For, 
looked upon from a certain stand i>oint. International Law 
is, just like Municipal Law, a product of moral and of 
economic factors and at the same time the basis for a 
favourable development of moral and economic interest-s. 
This being an indisputable fact, it may, therefore, fearlessly 
be maintained that an immeasurable progress is guarantetd 
to International Law, since there are eternal moral and 
economic factors working in its favour 

III 
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Pbillimore, i. Preface to the firnt edition I.diwrcncc, ^ 22 Walker, 

I. pp. 203>337, and The Hnente of JtUernaUonal Lau ^(1893), panBim - 
W'heaton, {{ 4-13' "Fenmck. ch m.- ^wminlloltzendor^.i pp 395 533 - 
Nyg, I pp. 224-351 -Martena, J, M 34 38 -Piore, i §§ 53-88, 104 185. 240- 
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272— Atwilotti, pp. 1.40 Brii‘rly, pp. !).33 <',ilvo. i. pp. 27-34, 45-^6, 

61.56, 61.«3, 70-73, 101-137— KaurliiUp, §5 35-37, 147-1.53 (2) -Di npagnet, 

§§ 2H.J15- -Ullmann, § 18~Li«zt, G -Kohler, §§ 1, 21 - OrufhftK®, i. J§ 
122-127- Kaltenboni, Ihe Yorhinfer dts Hugo Grotiu^ (1848) — Holland, 
pp. 1-58, 1G7-J75 W«*stlake, Papna, pp. 23-77 Ward, Knqmry 
into thi Fouv^utunt a)nt // g of the Law of Salion^, 2 \ ols. (1795)- Keddie 

Enquififn in International Imw^ 2nd od. (1851), pp. 27-108- -Bulmerincq, 

Die Syntemalik den VolkerrechlH (18*58) — Nvr, Le droit de la guerre et ten 
priruraeurs de Gratiua (1882), Xotte pour nrvtr d Vhutoire . . , du droxt 
inlemaiional en Angteterre (1888), //« origines du dtoit international 
(1894), //6 droit dn gens et les anciens jurisconsuUei espagnols (1911), 
and in /I../., 6 (1912), pp. 1-29, 279-31*5— Wheaton, Ilistoire des jrrogrh 
du droit dfs gens en Europe (1841) -Figgis, From Gerson to Orattus (1907)- - 
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imyen Age (]911) and La doctrine scolaMigue du droit de guerre (1919) — 
Koeherini, La dottrina canouira del dintto della guerra da S, Agostino a 
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Again (1919) — Hticr-Somlo in Strupp^ Wort., iii. pp. 212-227— Knubben, 
thuLy pp. 227-292 (with a lull bibliography) -Holdt* worth, Uhtory of 
English Law, vol. v. (1921), pp. 25-60 —Wright, Eesearrh in International 
Law ^inee the War (1939) -Scott, The Spanish Origin of Inlernalional Law. 
Irancisto de Vitoria and his Law of Nations (1934), and tbe same, The 
Fathdic Conception of International Ijow (1931) -Eppstcin, The ('atholic 
Trattiiwn of the Law of Natums (193.5) —Oppenbeim in A.J., 1 (1908), pp. 
313-350 — Pollock m The (Cambridge 3foder/i History, xii. (1910), pp. 703-729 
— Nys in R 2nd ser., 1 1 (1912), pp. 360, 491, 014, and 16 (1914), pp. 
215-280 Scfllc in R.G., 30 (1923), pp. 110 -a 42 -Brierly in «.r.,5 (1921), 
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warfe, x\ix. (1929). pp. 103-172 -Vitta in Htvida, 21 (1929), pp. 501-525 
-Kun? in Z.d.R., 14 (1931), pp. 318-335 (as to the United States) — 

Ak/.in in Iowa Law Review, 20 (1935), pp. 774-784 — Castberg in Hague 
Recueil,\o\. 43 (1933) (i.), pp. 313-3S1 -Catellani, i6id., 10 (1933) (iv.), 
pp. 709-825 --Pearce Higgins, ibid., 10 (19'PM (li.), pp. 5 .>5 -Lunstedt in 
.Wew York' IJnver^ity Law Quartt ily Renew, 10(1932 1933; 326-340 — 
Biiorly in L.Q.R., 51 (1935), pp. 24-35 -Moore in H.L.R., (1937), pp. 

.395-448 -Kelson in O.Z.o.R., 1 (1946), pp. 20-83 — Schwa rzenberger in 
H.L.H., 00 (1917), pp. 539-570— See also A. do La Pr.idelle, Uaitres et 
MiKtrittfJi du drott des yens (2nd od., 1950) and the bibliographies enumerated 
below in § 61, and literature in n. 2 on p. 4 and n. 7 on p. 107. 

§ 52. Tht* science of the modem Law of Nations com- Fore- 
mencesfrom Grotius's work, De JureBeUi nc Pacla, libri 
because in it a fairly complete system^ of International 
Law was for the first time built up as an independent 
branch of the science of law. But there were many \. riters 
before Grotius who wrote on sjwc. ’ parts of the Law of 

^ For an analysis of the work of v/Mvr, Zur Nalurreehlslihre de^ Hugo 
(trolius see Walker, //tA(erv, pp. 2M Grotius (19.50) and Van -Eysinga, 

339. See also l.auUTparht in Jt.Y., Hugo Grotius {19^2). 

23 (1946), pp. L63. See also Otten- 
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I^ations. They are therefore commonly called * forerunners 
of Grotius.’ The most important of these forerunners are 
the following: (1) Legnano, Professor of Law in the Uni- 
versity of Bologna, who wrote in 1360 his book, De Belh, 
de Repreaaliia, et de Duello, which was, however, not printed 
until 1477 ^ ; (2) Belli (1502-1575), an Italian jurist and 
statesman, who published in 1563 his book, De Be militari 
et de Bello ‘ ; (3) Brunus (1401-1 563), a German jurist, who 
published in 1548 his book, De Legationibus ; (4) Vitoria 
(1480-1546), professor in the University of Salamanca, 
whose Relectionee theologicac,^ which partly deal with the 
Law of War, were published after his death, in 1557 ; 
(5) Ayala (1548-1584), of Spanish descent but bom in 
Antwerp, a military judge in the army of Alekandro Farnese, 
the Prince of Paraia. Ho publislied in 1582 his book, De 
Jure et Officiie bellicis et Disciplina militari * ; (6) Suarez ^ 
(1548-1617^, a Spanish Jesuit and professor at Coimbra, who 
published in 1612 his Tractatm de Legibtis ac Deo legialatore, 
in which (ii. c. 19, n. 8) for the first time an attempt is made 
to found a law between the States on the fact that they form 
a community of States ; (7) Gentilis (1552-1608), an It.alian 
jurist, who became Professor of Civil Law at Oxford. He 


^ Edited in Scott's ClasBics of 
InUrruUional L<vc, by Holland, with 
an English translation by Bncrlv 
(1917). 

• Edited in Scott's Claaaica of IrUer- 
national Lau\ with an English transla- 
tion by Nutting (19.37), 

’ 8m details in Holland, SludiM, 
TO. 51-52 ; the analysis in Walker, 
Uiatory, pp. 215-229 ; Trelles, Fran> 
cisco de Vitoria (1928), and in 
Rerueil, vol. 17 (1927) (ii.), pp. 113- 
337; i^ott, Wright, and others tn 
Addressee in Commemoration of the 
Fourth Centenary of De India et De 
Jure Bdli (Washington, 1933) ; Rei- 
goda, *E1 derecho do gentos segiiii 
Vitoria,' in A nuario de la Assnriarion 
F. de Vitoria^ vi. (1933) pp. 37-41 ; 
«md, in particular, ^ott, Spanish 
Oriyin of Intomational Imw, Fran- 
cisoo de Viioriaand hie Law of Nations 
(1934) ; the samp; The Catholic Con- 
erffUon cf International Law (1034); 
Heydte m 13 (1933)f 239- 


2b8 (with a bibliography) ; (rasa in 
Retnsta de derecho tnternacvmal, 36 
(1939), pp. 77-116, 1 15 169. The 
parts dealing with the Iaw of War, 
namely, JJe Indis et de Jure Helli 
Heteriionest were re-cfliied in 1917 
by Nys in Classics of Inter* 

national Late, with an English trans- 
lation by Bate. iSec also Benkert, 
The Thomisiic Conception of Inter- 
national Society (1042); Miiiluz in 
The Thomisl, January 1047; Briorly 
in DMin Remew, July 1917. 

* Edited in Scott's Classics of 

International Jamuj^ by W<‘8tlake, with 
an English transUtioii by Bate (1912), 
(In Ayala bpo in /f./., 2nd ser., 
15 (1913), pp. 225-239, and Knight 
in J.(\L., Jrd ir., vol. 3 (1921), 
pp. 220-227. / 

* Soe Sherwoodan Orotius Society, 1 2 
(1927), pp. 19-28 Schuster in ZM.R., 
16(1936), pp. 487-495: Trelles in //ogue 
Hecueil, vol. 43 {\9h%) (i.).pp. 389-546 ; 
and Scott, op, eil/above, n. t. 
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published in 1686 his work, Dt Legationibus} in 1688 artd 
1689 his ComimT^tuynes dt Jure Belli, and in 1698 an 
enlarged work on the same matter under the title, De 
Jure Belli, libri His Advocatio Hispanica was 

edited, after his death, in 1613 by his brother Scipio. 
Gentilis’ book, De Jure Belli, supplies, as Professor 
Holland shows, the model and the framework of the first and 
third book of Grotius’s Di Jure Belli ac Pads, ‘ The first step * 

— Holland rightly says — ‘ towards making International Law 
what it is was taken, not by Grotius, but by Gentilis.’ 

§53. Although Grotius owes much to Gentilis, he isGrotiuB. 
nevertheless the greater of the two, and bears by right the 
title of ‘ Father of the Law of Nations.* Hugo Grotius ® 
was bom at Delft in Holland in 1583. He was from his 
(^arliest childhood known as a * wondrous child ’ on account 
of his marvellous intellectual gifts and talents. He began 
to studj law at Ltjyden when only eleven years old, and 
at the age of fifteen he took the degree of Doctor of Laws 
at Orleans in France, He acquired a reputation, not only 
as a jurist, but also as a Latin poet and a philologist. He 
first practised as a lawyer, but aiterwards took to politics 
and became involved in political and religious quarrels 


‘ Eflito<l in ScottN Classics of 
JnUrnaitonal Lau\ uith an intro- 
duction by Nys and a translation by 
Laing (1924). 

* He-oditod in 1877 by Holland, 

and in Scott's of Intemationnl 

Law, with a translation b\ Uolfo and 
an introdiiPtion by Pbillipson (1933). 
On Oentihs see Holland, Studies, 
pp. 1-39 ; Westlake, Papers, pp. .33- 
36 ; Walker, History, i. pp. 249-277 , 
Thanim, Albencua Oetitiha vnd seine 
Bedeulkng fUr das Volkerrecht (1896) ; 
Bavaj, Altirtco Ocritili (1935) ; Phillip- 
son in J.C.L., New J>cr., 12 (1912), 
pp. 62-80; Balob in A.J„ 5 (1911), 
pp. 666-679; Abl>ot in A.J., 10 
(1916), pp. 737-748. 

• See Vreeland, Hugo iMius 
(1917); and m AJ., 11 (1917), pp, 
680-606. The tercentenary in 1926 
of the publication of Grotius s great 
work was responsible for the output 
of a mass of new literature of which 
the following may be mentioned : 
Knight. The lAft end Works of Hugo 


Qfoiius (1925); van Volienhoven in 
litbhotheca Vvsstriana, vi. (1926) pp. 
5-44, and in AJ., 19 (1926), pp. 1-U ; 
L\sen, Hugo Qrotius, '^ptnwns swr sa 
lie et ses (cuvres (192oi Ter Meulen, 
Concise Bibliography of 'fugo Grotius 
(1925) ; Higgins, T/ie Ir ork of Orohus 
in Cambridge Legal Essays (1926); 
Scott in A.J., 19 (1925), pp. 461-468 ; 
Koscoe Pound, ilnd , pp. 685-688 ; van 
E}6iDga in R,I,, 3rd ser., 6 (1925), 
pp. 269-279; Scott, tbid., pp. 481- 
527 ; Hrabar, ilnd., pp. 537-555 ; 
Bourquin, ibid., 7 (1926), pp. 86-125 ; 
van dor Vlugt in Hague Reeueil, 1925 
(ii.), pp. 397-506 ; Gevl in Grofitia 
Society, 12 (1927), pp. 81-96 ; Balogh 
in ^Vete York Vmi'ersity Law Quarterly 
R&^ew, 7 (1929-1930), pp. 261-292.' 
And see Lee in Proce^tngs of the 
British Academy, 16 (1930), pp. 218- 
279, 11. L.Q.R., 62 (1946), pp. 53-57, 
and m Grotius Society, 31 (1946), 
pp. 193-216; Sandifer in AJ., 34 
(1940), pp. 459-472 ; Lauterpaclit in 
B.r.. 23 (1946), pp. 1*63. 
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Which led to his arrest in 1618 and condemnation to prison 
for life. In 1621, however, he succeeded in escaping from 
prison, and went to live fur ten years in Franco. In 1634 
he entered the service of Sweden and became Swedish 
Minister in Paris. He died in 1646 at Rostock in Germany 
on his way home from Sweden, whither he had gone to 
tender his resignation. 

Even before he had the intention of writing a book on 
the Law of Nations, Grotius took an interest in matters 
international. For in 1609, when only twenty-four years 
old, he published — anonymously at first- a short treatise 
under the title Mare liberum, in which he contended that 
the open sea could not be the pro}>erty of any State, whereas 
the contrary opinion wa.s generally piovalent.^ But it w’as 
not until fourteen years later that Grotius began, during 
his exile in France, to write his De Jure Belli ac Pads, 
UM tM’.,*»which was published, after a further two years, 
in 1625, and of which it has rightly been maintained that 
no other book, with the single exception of the Bible, has 
ever exercised a similar influence upon human minds and 
matters. 

Grotius, as a child of his time, could not help starting 
from the Law of Nature, since his intention* was to find such 
rules of a Law of Nations as were eternal, unchangeable, 
and independent of the special consent of the single States. 
Long before Grotius, the opinion w-as generally prevalent 
that above the positive law, which had grown up by custom 
or by legislation of a State, there was in existence another 
law which had its roots in human reason, and which could 
therefore be discovered without any knowledge of positive 
law. This law of reason was called Law of Nature or Natural 
Law. But the system of the Law of Nature which Grotius 

^ See, for details with rcgorrl to the tion by MagnfKt^ appeared in Now 
controversy concerning the freedom York I>eJure Prufdap i'om^ 

of the open sea, below, |§ 248*250. mentaiius was ptlblished in 1940 by 
Orotius's treatise, Mare liberum, is— the Carnegie h^dowment, with a 
4 |M we know now —the twelfth chapter translation by Wpljams. 
of the work De Jure Praedae, written ? 

in 1604 but never published by ’ Kdited in $cott*s Claeetee of 
Grotius ; it was not printed till 1868 : Jnkr national with a translation 

see below, { 250. A new edition by by Kelsey and pn intioduoiion by 
J. B. Scott, with an English transla* Scott (1925). 
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built up, and from which he started when he commenced to 
build up the Law of Nations, became the most important 
and gained the greatest influence, so that Grotius apposed 
to posterity as the Father of the Law of Nature as well as 
the Father of the Law of Nations.^ 

Whatever may have been the changing fortunes of the 
doctrine of the Law of Nature, the fact remains that, for 
more than tw'o hundred years after Grotius, jurists, phi- 
losophers and theologians firmly believed in it. But for 
the systems of the Law of Nature and the doctrines of 
its prophets, modern Constitutional Law and the modem 
Law of Nations would not be what they actually are. The 
Law of Nature supplied the crutches with whose help 
history has taught mankind to walk out of the institutions 
of the Middle Ages into those of modern times. The modern 
Law of Nations in pai-tioular ow’es its very existence to the 
theoiy oi the Law of Nature. Grotius took the decisive 
step of secularising the law of nature and emancipating it 
from purely theological doctrine. He did not deny that 
there already existed in his time a good many customary 
rules for the international conduct of the States, but he 
expressly kept them apart from those rules wliich he con- 
sidered the outcome of the Law of Nature. He distinguishes, 
tliercfore, between the Oentium, the customary Law of 
Nations — he calls it Jus voluntarium, voluntary Law' — and 
the Jus Naturae y concerning the international .*dations of 
the States, afterwards called the natural Law of Nations. 
The bulk of Grotius’s interest is concentrated upon the natural 
Law of Nations, since he considered the voluntary of minor 
importance. But, nevertheless, ho does not altogotlier 
neglect the voluntary Law' of Nations. Altliough he mainly 
and chiefly lays down the rules of the natural Law' of 
Nations, ho always mentions also voluntary rules concerning 
the different matters. 

^ See Pollock, The HiaUtry of the is something quite different from the 
Law of Naiure, m New Ser., Law of Nature tausht by On tius and 

2 (1000), pp. 418-433, and 3 (1001), his fc« ^wers. See below, § 69, p. 107, 
pp. 204-213 (reprinted in Pollock, n. 7. And sec Stapleton, Jusitce and 
^MapsmfAsLati7(1922)). The 'new* Uor/d Society (1943), and Lauterpacht, 
Law of Nature— -eee Oharmant, La An InUmaitoned Bill of the RtyhU oj 
renaiaeance du droit nahtrd (1910) — Man (1946), pp. 26-53. 
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‘Grotius’s influence was soon enormous, and reached over 
the whole of Europe. His book ’ went through more than 
fortj'-flve editions, and many translations have been 
pul^lished. 

Zoaohe. § 54. But the modem T^w of Nations has another, though 
minor, founder besides Grotius, and this is an Englishman, 
Richard Zouche’* (1590-1660), Professor of Civil Law at 
Oxford and a Judge of the Admiralty Court. A prolific 
writer, the book through which he acquired the title of 
‘ Second founder of the Law of Nations ’ appeared in 1650, 
and bears the title : Juris et Judicii fecialia, aive Juris inter 
Oentea, et Quaeationum de eodem ExplictUio, qua, quae ad 
Paeem et Bellum inter diveraoa Principes aut Populos speclant, 
ex Praecipuia historico Jure peritia exhibentur? This little 
book has rightly been called the first manual of the positive 
Law of Nations. The standpoint of Zouche js totally differ- 
ent from tiiat of Grotius in so far as, according to him, the 
customary Law of Nations is the most important part of 
that law, although, as a child of his time, he does not at all 
deny the existence of a natural Law of Nations. It must be 
specially mentioned that Zouche was the first who used the 
term Jus inter Oentea for that new branch of law. Grotius 
knew very well, and says, that the Law of’Nations is a law 
between the States, but he called it Jus Gentium, and it is 
due to his influence that until Bentham nobody called the 
Law of Nations /nternational Law. 

The distinction between the natural Law of Nations, 
chiefly treated by Grotius, and the customary or voluntary 
Law of Nations, chiefly tieated by Zouche,* gave rise in 

* See UivHT in UoUzfndorff, i. p Mt should be mentioned that^ 

412. An English translationiiae pui> e>eri lielore Zouche, another Eng- 
lished In 1854 by William VVhevieli lishman, John Selden, lu hia m 
See Reeves in AJ, 19 (1925), Jun naturalt et GtrUxum secundum 
pp. 261-292, for a bibbographical DimpliTiam Elyrueorum (1040), re- 
acrount. and Ter Meulcn and l>ier cognised the iipportance of the 
manse, Btbliographie des dents im ]>ositive I^aw of Nations. The sue- 
pntn /4 de Hugo Qrohus (1950) (an cessor of Zouche as a Judge of the 
encyclopaedif work) Admiralty Court, |8ir LeoUne Jenkins 

* See ^illipson in New (1625-1684), ouglft also to be men* 

Sen, 9 (1908), pp. 281*304. tioned. His osmions concerning 

* Edited, m Scott’s Classics of questions of maitime law, and in 

Inkmaticrud havK by Holland, with particular prize )aw, were of the 
an English translation by Bnerly greatest unportaijjDe for the develop- 
(1911). ment of mantimei> International Ijsw. 
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the seventeenth and eighteenth centuries to three different 
schools * of writers on the Law of Nations — namely, the 
‘ Naturalists,’ the ' Positivists,* and the ‘ Grotians.’ 

§ 65. ‘ Naturalists,’ or ‘ Deniers of the Law of Nations,’ The Nata- 
is the appellation of those writers who deny that there is *■•*"*•• 
any ])ositive Law of Nations whatever ns the outcome of 
custom or treaties, and who maintain that all Law of Nations 
is only a part of the f^aw of Nature. The leader of the 
Naturalists is Samuel Ihifendorf * (1632-1694), who occupied 
the first chair which was founded for the Law of Nature 
and Nation.^ at a university —namely, that at Heidelberg. 

Among the Aiany books written by Pufendorf, three are of 
importance for the science of International Law : (1) Ele- 
menla Jurisprudentiae universalis, 1666 * ; (2) De Jure 
Naturae et Gentium, 1672 * ; (3) De Officio Honiinis et Civis 
juxta Legem naturalem, 1673.® Starting from the assertion 
of Hobbes, De Give, xiv. 4, that natural law is to 1)6 divided 
into natural law of individuals and of States, and that the 
latter is the I^aw of Nations, Pufendorf® adds that outside 
this natural Law of Nations no voluntary or positive Law 
of Nations exists which has the torce of real law {quod, 
quidem legts proprie dictae vim habeal, quae gentes tamquam 
a superiors profectn siringat). 

The most celebrated follower of Pufendorf was the German 
philosopher Christian Thomasius (16,').')-I728), who published 
in 1688 hi.s In<<titutiones Jurisprudentiae, and m 170.5 his 
Fundamenta Juris Naturae et Gentium. Of English Natur- 


SVo W)nne, Life of Hir LeoUiie 
Jenkins, 2 vols (1740), and IJpwchn 
I>avie8 in Orotius Society, 21 (10115), 
pp. 149-160. 

^ The«c three schools of wnlcra 
muHt not be confused with the 
division of the present international 
jurists into the diploinntic and 
schools : see above, § f>l. 

^ iSce Phillipson in Nc" 

Si'r., 12 (1012). pp. 253 2tl5. 

• Kdited in Scott’s Classics of 
Internatioml Law, >Mth a translation 
by SSoydel and an intrtxbution by 
VVohberg (1031). 

* Kditod in Scott’s Classks of Inter- 
fuUiofud Law, with a translation by 


0 H, Oldfather nnd W. A. Oldfather 
and an intioduction by Simons (1934). 

» Kdited in Scott’s Classics of 
Jnternatumal Law, with a translation 
by F. (.1. Moore and an intro<luction 
In Schnckin^r (1027). 

* De Jnre Xoturae et GenUum, li, 
c. 3, § 22. On I '’'ibnitz at* an inter- 
national lawyer see Walter .Tones in 
H, r., 22 (194.>), pp. I UK For a coin- 
pan of thv teaching of Hobln®®* nnd 
Spiiiorn m relation to international 
law MN* l^nnge in Acta Srandimi'ica, 
7 (1036), pp. 3.3-106. As to Spinoca 
K*c Laiiterpacht in It Y , 8 (1027), 
pp 80-107. 
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alists may be mentioned Frands Hutcheson (System of Moral 
Philosophy, 1765), and Tliomas Rutherforth (Institutes of 
Natural Law, being the Substance of a Course of lieotures 
on Grotius read in St. John’s College, Cambridge, 2 vols. 
1754-1766). Jean Barbeyrac (1674-1744), the learned French 
translator and commentator on the works of Grotius, Pufon- 
dorf and others, and, further, Jean Jacques Burlamaqui 
(1694-1748), a native of Geneva, who wrote Principes du 
droit de la nature et des gens, ought likewise to bo mentioned. 
The Pori- § 66. The ‘ Positivists ’ are the antipodes of the Natural- 
tmsts. rpjjgy include all those writers w ho, in contradistinction 

to Hobbes and Pufendorf, not only defend thd existence of 
a positive I^aw of Nations as the outcome of custom or 
international treaties, but consider it more 'important than 
the natural Law of Nations, the very e.xistence of nhich some 
of the Positivists deny, thus going beyond Zouehe The posi- 
tivist wriWra had not much influence in the soventeentli eon 
tury, during which the Naturalists and the Grotians carried 
the day, but their time came in the eighteenth century. 

Of seventeenth-i'entury writers, the Germans Racliel and 
Textor must be mentione<l. Rachel puhlished in 1676 his 
two dissertations, De Jure Naturae et Gentium,^ in which 
he defines the Ijaw of Nations as the law' to which a plurality 
of free Statqs are subjected, ami which comes into existence 
through tacit or express consent of these State.s ^ Textt)r 
published in 1680 his Synopsis Juris Gentium? According 
to him, the J^aw of Nations is founded on custom iuid 
express agreement.*.. 

In the eighteenth century the leading Positivists, Bynkor.*.- 
hoek, Moser and Martens, gained an enormous influence. 

Cornelius van Bynkershoek* (1673-1743), a celebrated 
Dutch jurist, never wrote a treatise on the Law of Nations, 
but gained fame through three hooks dealing with different 

^ Edited in Scott’s ChsAfci of prM$%m aiti tacite tnifutit, quo uttlUatu 
Intemalionnl Laifl, by von Bar, i^ith gratia «ibt xnxwtHi obliganiur, 
ap EiigB^h trAntflation by Bate * Editerl, in fk'ott’H (^lasMta of 
•(1916) ; nee Rftbland in vol, 54 Ifitemaiinnal Lax^ by von Bar, with a 
(1926), pp 1-112. tiaiiHiatioo by Bilte (1016). 

* See PhillipsOn in J.CX,, New 

* DxMertatiO aUtra, § arw., Jub Sor., 9 (1968), pji, 27-19, and Reib- 
tgUwr geniium est jus fivriutn Itbe- atom in Arrktv des VolkerrechtSt 4 
rarum gentium pacto eivt fdacUo ex- (1963), pp 1-29. 
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parts of this law. He published in 1702 Dc Dominio Maria^^ 
in 1721 De Faro Legatorum, in 1737 Qtuiestionum Juris 
puAlid, libri According to Bynkershoek the basis of 
the Law of Nations is the common consent of the nations 
which finds its expression either in intematioxial custom or 
in international treaties. 

Johann Jakob Moser (1701-1785),* a German Professor of 
Law, published many books concerning the Law of Nations, 
of which three must be mentioned : ( I ) Orundsdtze dea jetzt 
ilblichen Vblkerrechts in Friedenszeiten, 1750 ; (2) Grundsdtze 
dea jetzt ublichen Vblkerrechts in Kriegazeiten, 1752 ; (3) Ver- 
such dea neueaten evropaiachen Volkerrechts in Friedena- und 
Kriegszetien, 1777-1780. Moser’s books are a store-house o 
an enormous number of facts which are of the greatest 
value for the positive Law of Nations. 

Geo^ Friedrich von Martens (1756-1821), Professor of 
Law in the University of Gottingen, also publi^ied many 
books concerning the Law' of Nations. The most important 
is his Pricis du droit dea gens rnoderne de V Europe^ published 
in 1780, of which William Cobbett published in 1795 at 
Philadelphia an English translation, and of which as late 
as 1804 tlu're appeared a new edition at Paris wdth notes 
by Charles Verg^. Martens began the celebrated collection 
of treaties jiublished under the title Martens, Recueil de 
traitea^ The influence of Martens was consid^tcble. He is 
not an exclusive Positivist, since he doc^s not deny the 
existence of the natural Law' of Nations and since he some 
times refers to the latter where he finds a gap in the positive 
Law of Nations. But his interest is in the positive Law of 
Nations, which he builds up historically on international 
custom and treaties.*'^ 


* Edited by firott in Stott’s 
elastics of Internalional Law, with 
a translation by Magolbn (1923). 

* Edited in Scott’s Classics of 
International Law, with a trannlaiion 
by Frank and an introduction by 
de Louter (1030). 

* For an appreciation of Moser 
see Verdrose m Z.6.E., 3 (1923), 
pp. 964(^. 

VOL. I. 


* Georg Friedrich ron Martens is 
not to lie confused unth his nephew 
Charles de Martens, the author of 
the Causes elllbres du droit des gens 
and of the Guide dtp/omatigue. There 
was . o F. de Martens, il^fessor of 
the University of St. Petersburg. 

^ As to Spanish writers in the ISth 
century see Herrero in Hague Recueil, 
81 (1952) (U), pp 313-m 
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§ ®7. The ‘ Grotians ’ stand midway between the Natural- 
ists and the Positivists. They ket'p up Grotius's dis- 
tinction between the natural and the voluntary I^aw of 
Nations, but, in contradistinction to Orotius, they consider 
the positive or voluntary of equal hn{x>rtance to the natural, 
and they devote, therefore, their interest to botli alike. 
Grotius’s influence was so enormous that the majority of 
the authors of the seventeenth and eighteenth centuries 
were Grotians, but only two of them have acquired a 
European reputation— namely, Wolff and Vattel. 

Christian Wolff (1679-1764), a Gorman philosopher whe 
was first Professor of Mathematics and Philosophy in the 
Universities of Halle and Mai burg and afterw'ards returned 
to Halle as Professor of the Ijiw of Nature and Nations, 
was seventy years of age w'hen, in 1749, ho published his i/us 
Oentium Methodo scientifica pertractaUim} In 17r>0 followed 
his Inatitviiones Juris Naturae et Oentium. Wolff’s concep- 
tion of the Law of Nations is influenced by his conception 
of the Civitas Oentium maxima. The fact that there is a 
Family of Nations in existence is strained by Wolff into the 
doctrine that the totality of the States form a world-State 
above the component member-States, thq„so-ealled CiriUis 
Oentium maxima. 

Emerieh de Vattel (1714-1767), u Swiss from Ncu- 
chatel, who entered the service of Saxony and became her 
Minister at Berne, did not in the main intend any original 
w'ork, but undertook the task of introducing WoIft”s teach- 
ings concerning the l^w of Nations into the courts of 
Europe and to the diplomatists. Ho published in 1768 his 
work Le droit des gens, ou principes de la loi naturelle 
appliques d la conduite et aux affaires des nations et des 
souverains.^ But it must be siKscially mentioned that Vattel 
expressly rejects Wolff’s conception of the Civitas Oentium 
maxima in the preface to his hook. Numeitous editions of 
^Vattol’s book have appeared, and os laic ai 1863 Pradier- 

* Edited in Soott^s dames of Inter- with a tranBlatiomby Fonaick (1916) » 

Koiimal Lawt with a translation by Die uili^rfchUichen Lihren 

J. H. jDrake and wn introduction by ValieU irn LkhJte*det naturreckUtchen 
Xii>^(10a4). Pokirin (1022) aNo dp Mttni- 

• Edited, in Scott’s morency in New Ser.. 10 

naiional Lawt Lapfidelle, together (1900), pp. 17-89. 
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Fod<Sr6 re-edited it at Paris. An English translation by 
Chitty appeared in 1834 and went through several editions. 

His influence was very great. 

§ 58. Some details concerning the three schools of theTreatiscB 
Naturalists, Positivists, and Grotians were necessary in view^^l^g* 
of the influence which they exercised in the development 
of the science of International Law. The following list oftjeth^n-* 
treatises comprises the more important ones only. turios. 

(1) Bkitish Treatises 

William Oke Mannhuj * Conimentanos on the Law of Nations, 

1839 ; new ed. by Sheldon Araoa, 1875. 

Archer Poison: Principles of the Law of Nations, 1848 ; 2nd ed., 

1853. 

Richard Wildman : Institutes of International Law, 2 vols., 1849- 
1850. 

iSf'r Robert Philhmote : Cominentanes upon International Law, 

1 vols., 1854-1861 ; 3rd ed., 1879-1889. 

Sir Travers Twiss : The Lavr of Nations, etc., 2 vols., 1861-1863 ; 

2nd od., vol, i. (Peace) 1884, vol. ii. (War) 1875 ; French 
translation, 1887-1889. 

Sheldon Amos : Lectures on International Law, 1874. 

Sir Edward Shepherd Creasy : First Platform of International 
Law, 1876. 

William Edward Hall: A Treatise on International Law, 1880; 

8th ed., 1924 (by Pearce Higgins). 

Sir Henry Sumner Maine : InternathvMl Law, ; 2nd ed., 

1891 (Wliewell lectures, not a treatise). 

James Ijormer : The Institutes of the Law of Nations, 2 vols., 
1883-1884 ; French translation by Nys, 1885. 

Leone Levi : International Law’, 1887. 

Thomas Joseph Lawrence: The Principles of International Law, 

1895 ; 7th ed., 1923 (by Winfield). 

Thomas Alfred Walker : A Manual of Public biternaiional Law, 1895. 

Sir Sherston Baker : First Steps in International Law, 1899. 

Thomas Erskinc Holland : Lectures on International Law ; edited 
by T. A. Walker and W. L. Walker, 1933. 

F. £. Smith (later Lord Birkenhead): International Law. 1900: 

6th ed., 1927 (by R. Moelwyn-Hufc. "s). 

John Westlake: International Law, vol. i. (Peace) 1904, vol. ii. 

(War) 1907; 2nd ed., vol. i., 1910, vol. ii., 1913; French 
translation, 1924. 
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L, Oppenheim: International l^aw, vol. i. (Peace) ld05> vol. ii. 
(War) 1906 ; 2nd ed., vols. i. and ii., 1912 ; 3rd ed., 1 920-1921 
(by Roxburgh) ; 4th ed., 1920-1928 (by McNair) ; 8th ed., 
1935-1937 (by Lauterpacht) ; 6th cd., 1940-1946 (by Lautcx- 
pacht), 7th od., vol. i. (1948), vol. ii. (1952). 

Baty : The Canons of International Law, 1930. 

H. A, SmUk : Great Britain and the Law of Nations, a Selection 
of Documents, vol. L (1932), vol. ii. (1935). 

J. L. Briefly : The Law of Nations, 1928 ; 4th ed,, 1949. 

Schwarzenberger . International Law, vol. i. International Law as 
Api)lied by Internationa] C/ourts and Tribunal, 2nd ed., 1949. 

SchvHmenberger : A Manual of International Law, 3rd ed., 1952. 

Starke : An lntro<luction to International T^aw, 2ud od., 1950. 


(2) North American Treatises 

Jatnes Kent : Commentary on International Law, 1A26 ; English 
ed, by Abdy, 1878. 

Henry Whtaton: Elements of International Law, 1830, 8tb 
American ed. by Dana, 1866 (reprinted in 1930 m Scott’s 
Classics of International Law, with an Introd action by George 
Grafton Wilson) ; 3rd English ed. by Boyd, 1889 ; 4tli English 
ed. by Atlay, 1904 ; 5th English ed. by Coleman Philbpson, 
1916 ; 6th English ed. by Bernedale Keith, 2 vols., 1929 ; 
7th ed., by Bernedale Keith, vol. li. (1914)^ 

Theodore D. WooUey : Introduction to the Study of International 
Law, 1860 ; 6th ed. by Th. S. Woolsey, 1891. 

Henry IF. Halleck : International Law, 2 vols., 1861 ; 4ih English 
ed. by Sir Sherston Baker, 1908. 

Francis Wharton : A Digest of the International Law of the United 
States, 3 vols., 1886. 

John N. Pomeroy: Lectures on International Law in Time of 
Peace, 1886. 

George B, Davis : The Elements of International Law, 1887 ; 
4th ed. by Sherman, 1916. 

Hannis Taylor : A Treatise on International Public iiUw, 1901. 

George Grafton Wilson aaci George Fox Tucker: International 
Law, 1901 ; 9ih ed., 1935. 

Edwin Maxey : International Law, with illustrative cases, 1906. 

^ohn Ba0$eU Moore : A Digest of International L^, 8 vols., 1906. 

George Grafton WiUon: Handbook of Interoativnal Law, 1910; 
2nd ed.. 1927 ; 8rd ed.. 1939. [ 

Charier H. Stockton ; A Manual of International Law, 1911 ; also 
Outlines of International liaw, 1914. 
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Ahimb S. Bersh^ : The Essentials of International Public Law and 
Organisation^ 1912 ; 2nd ed., 1927. 

Roland R. Faulke : International Law, 1920. 

(7. C. Hyde : International Law, chiefly as iater))rcted and applied 
by the United States, 2 vols., 1922 ; 2nd ed., 3 vols., 1945, 

C. 6. Fenwick : International Law, 1924 ; 3rd ed, 1948. 

Ellery C. StoweU : International Law, a Restatement of Principles 
in Conformity with Actual Practice, 1931. 

Hackworik : Digest of International Law, 7 vols., 1940-1943. 

Kehen : Prinriplos of International Law, 19r)2. 

(3) French Treatises 

FunchBrentan*) et Albert Sorel : Piccis du droit des gens, 1877 ; 
2nd ed.. 1894. 

P. Ptad^er-Fodhe : Trait6 de droit international public, 8 vols., 
1885-1906. 

Alfred Chretien : Principes de droit international public, 1893. 

Henry PnnfU : Manuel de droit international pubhc, 1894 ; 8th 
ed. by Fauohille, 1022-1926 (referred to in this volume as 
‘ Fauchille ’), 

Frantz Despagnet : Coiirs de droit international public, 1894; 
4th ed. by De Boeck, 1910. 

Robert Ptedehivre : Pr&is de droit int<*rnational pubhc, 2 vols., 
1883-1895. 

A Meriynhac : Traite de droit public international. Part 1 , 1905 ; 
Part Tl., 1907 ; Part III., vol. i., 1912. 

Scelle : Precis de droit des gens. Principes et systematique, vol i., 
1932, vol. 11 ., 1934. 

Scelle ' Manuel eleinenUire de droit international public , 1913. 

Deraur : Traite elenicntaire de droit international public, 1935. 

Le Fur Precis de droit international public, 3rd ed., 1936. 

Rousseau * Principes gerieraux du droit international public, vol, i 
1944 

Redsloh : Trait ^ de droit des gens, 1950. 

Cavare : Le droit inteniat'onal public pobitif, 2 voLs.. 1951. 

Siberi : Traite de droit international public, 2 vols., 1952. 

Rousseau : Droit mtenuitioiuil public, 1953, 

(4) German Treatises 

Theodor Schmalz : Kuro|>aiache8 Volke^ 'cht, 1817. 

Julius Schmebing : Systcmutiscber Grundriss des praktischen 
europ&isoben Vdlkerrechts, 3 vols., 1818-1820. Also I.<6hrbuch 
des euTopiischen Volkerrechts, 1821. 
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Johann Ludwig Klaher : Droit des Gens moderne, 1819 ; German ed. 
under the title of Europaisches Vdlkerrecht in 1821 ; last German 
ed. by Horstadt in 1851, and last French ed. by Ott in 1874. 

Karl Heinrich Ludwig Poelitz: Practisohes (europaisches) V5l« 
kerrocht, 1823 ; 2nd ed., 1828. 

Friedrich Saalfeld : Handbuch des positiven Volkerrechts, 1833. 

August Wilhelm HeffUr : Das europaische Vblkerrecht der Gegen* 
wart, 1844 ; 8th ed. by Geffcken, 1888 ; French translations 
by Bergson in 1851 and Geffcken in 1883. 

Heinrich Bernhard Oppenheim : System des Vdlkerrechts, 1845 ; 
2Dd ed., 1866. 

Johann Caspar Bluntschli : Das moderne Volkerrecht der civilisirten 
Staaten als Rechtsbuch dargesteilt, 1868 ; 3rd ed., 1878 ; 
French translatinn by Lardy, 5th ed., 1895. 

Adolph Hartmann : institutionen des praktischeu Volkerrechts in 
Friedenszeiten, 1874 ; 2nd ed., 1878. 

Franz von HoUzendorJf : Handbuch des Volkerrechts, 4 vols., 1885- 
1889. HoltzendorfT is the editor and a contributor, but there 
are mavy other contributors 

August von Bulmenncq : Das Volkerrecht, 1887 ; 2nfl ed., 1889. 

Karl Garets : Institutionen des Volkerrechts, 1888 ; 2nd ed , 19()1. 

B. UUmann: Volkerrecht, 1898; 2nd e<l., 19C)H. 

Franz von Liszt : Das Volkerrecht, 1898 ; 12th ed. by Fleisclj- 
mann, 1925. 

Kohler : Grundlagen des Volkerrechta, 1918. 

Niemeyer : Volkerrecht, 1923. 

Hatschek : Das Vidkerrecht als System rcclitlich bedeutsamer 
Staatsakte, 1923 ; English translation by Manning, 1930. 

Isay: Das Volkerrecht, 1924. 

Strupp : GrundzUge des positiven Volkerrechts, 1921 ; 5tb ed., 1932. 

Theorie und Praxis des Volkerrechts, 1925. French edition in 
1927 entitled : ]%14ments du droit international public universel, 
europ^en et americain ; 2nd ed., 3 vols., 1930. 

Worterbuch des Volkerrechts und der Diploimitie (an encyclo- 
paedia) begun by Hatschek and continued by Strupp, 3 vols., 
1924-1929. 

Vanselow : Volkerrecht, 1931. 

Wolgast: Volkerrecht, 1934. 

Sauer : Grundlehrc des Volkerrechts, 2nd ed., 1918, 

(5) Italian Treatises 

Ludovico Casanova : liCzioni del diritto inteniazi^nale, published 
after the death of the author by Cabella, 1853 ; 3rd ed., 2 vols., 
by Brusa, 1876. 
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Pasquale Fiore : Trattato di diritto intemazionale pubblico, 1866 ; 
4th ed. in 3 vols., 1904 ; Frencli translation of the 2nd ed. by 
Antoine, 1885. 

Giuseppe Camazza'Amari : Trattato sul diritto intemazionale di 
pace, 2 vols., 1867-1875; French translation by Montanari- 
Rcvest, 1880-1882. Also Elementi di diritto intemazionale, 
2 vols., 1866-1874. 

Antomo del Bon : Instituzioni del diritto pubblico intemazionale, 1868. 
Giuseppe Random : Trattato di diritto intemazionale moderao, 
2 vols., 1870. 

Gian Battista Pertile : Elementi di diritto intemazionale moderao, 
2 vols., 1877. 

Augusta Piercpitoni : Trattato di diritto intemazionale, \ol. i., 1881. 

(No further volume has appeared.) 

Giovanni Lonionaco : Trattato di diritto intemazionale j>ubblico, 1905, 
Giulia Diena : Principl di diritto intemazionale, Parte Prima, 
Diritto intemazionale pubblico, 1908 ; 2nd ed., vol. i,, 1914, 
vol. ii., 1917 ; 3rd ed., 1930. 

Diotnsw Auzilofli : Corso di diritto intemazionale, wl. i., 1912 ; 
3rd ed., 1928; French translation by Gidel, 1929; vol. iii., 
part i., 1 915, Vol. ii. and part ii. of vol . iii. have not yet appeared. 
G, Cavarretta : Diritto interstatuale, vol. i., 1914. 

Marino : Corso di diritto intemazionale pubblico, 1917. 

Gemma : Appunti di diritto intemazionale, 1923. 

Perassi : Lezioni di diritto intemazionale, 1922 ; 2 vols., 1934. 
Cavaglieri : Lezioni di diritto intemazionale (general part), 1925; 

Corso di diritto intemazionale, 3rd ed., 1934. 

Fedozzi : Trattato di diritto intemazionale, 2nd ed., 1933. 

Romano : Corso di diritto iuternazional'v:, 3rd ed., 

Olivi : Diritto intemazionale pubblico, 3rd cd., 1933. 

Balladore Pallieri : Diritto iiilemaziunale jjubblico, 4th od., 1948. 
Morelli : Nozioiii di diritto uiteni.i/ioiiHlc, 3rd ed., 1951. 


(6) Spanish and South American Treatises 

Andres Bello : Principios de Derecho de Gentes (inteinacional), 
1832 ; last ed. in 2 vols, by Silva, 1883 (Chilean). 

Jose Maria de Panda : Elementos del Derecho intemacional, 
published after the death of the author, 1843-1814 ; 2ud ed., 
1852 (Peruvian). 

Antonio Riquelme : Elementos de Derecho publico intemacional, 
etc. ; 2 vols., 1849. 

Carlos Calvo : Le droit international, etc. (first edition in Spanish, 
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following oditiions in Ftenoh), 1868 ; 6th ed. in 6 vole., 1896 
(ArgentiniaB). 

M, M. Madiedo : Tratado de Derecho de Gcntes, 1874 (Colombian). 

Amancio Alcorta : Curso de Derecho internacional pdblico, voL 
1887 ; French tranelation by Lehr, 1887 (Argentinian), 

Marquis de Olivart : Tratado y Notas de Derecho internacional 
pdblico, 2 vols., 1887 ; 4th ed. in 4‘ vols., 1903-1901 ; 5th cd. 
(abridged), 1 voL, 1906. 

Luis Oestaso y Acoeta : Curso de Derecho internacional publico, 
1894 ; 2nd ed.. 1898. 

H. Feltner : Manual de Derecho internacional, 2 vols., 1894. 

Miguel Cruchaga Toromal : Nocionos de Derecho internacional, 
1899 ; 3rd ed.. 1923-1925. 

Manuel Torres Campos : Elementos de Derecho internacional 
pubheo ; 3rd ed., 1912. 

Clovis Bevilaqua : Direito publico internacional, 2 vols.. 1911 
(Brazilian). 

S. Pianos Suarez : Tratado de Derecho internacional publico, 2 vols., 
1916 (Wnezuelan, although published in Madrid). 

Antokoletz : Tratado de Derecho internacional publico en tiempo 
de paz, 3 vols., 1924-1928. 

Olivarl : El derecho internacional publico, 2 vols., 1927. 

DUoa : Derecho internacional publico, 2 vols., 1929. 

Gonzalez- Hontoria y Fernandez- Landreda : Tratado de derecho 
internacional pubhen, 4 vols., 1928, 1930. 

Accioly: Tratado de Direito internacional publico,"!! vols., 1933-1935 ; 
French translation by rFOul6, vol. i. (1910), vol. ii. (1912), vol. iii. 
(1912) ; Spanish translatioii. 3 vols. (1945-1916) 

Moreno: Leocionea de Derecho iiitc^rnacional publico, 2 vols., 1931. 

Bustamante : Derecho internacional publico, vol. i., 1933 (French 
translation, 1934); vol. ii., 1934 (French translation, 1931); 
vol. iii,, 1936 (French translation, 1936) ; vol. iv. (1937) , 
vol. V. (1938). 

Podesta Costa : Manual de derecho internacional publico, 2nd ed , 
1947. 

Moreno Quintana and Bollini Shaw : Derf‘cho internacional jmldico, 
1950. 


« (7) Treatises op Authors of other Nath^nalities 

Frederick Krisiian Bomemann : Forelaeaninger ovir den positive 
Folkeret, 18^ (Danish). | 

l^riedrich de Martens : Vdlkerrecht^ 2 vols.^ 1883-1886 ; a (german 
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translation by Bergbohm of tho Russian original. A French 
translation by L6o in 3 vols. appeared 1883-1887. The Russian 
original went through its dth ed. in 1905. 

Jan HeUnw Ferguson : Manual of International Law, etc., 2 vols., 
1884. The author is Dutch, but the work is written in 
English. 

Alphonse Rivier : Lehrbuch des Volkerrechts, 1894 ; 2nd ed., 1899, 
and a larger work in two vols. under the title, Principes du 
droit dofi gens, 1896. The author of these two excellent books 
was a French Swiss who taught International I>aw at the 
University of Brussels. 

//. Mdtzen : Forelaesningcr over den positive Folkeret, 1900 
(Danish).^ 

Krnest Nys : Le droit international, 3 vols., 1901-1906 ; new edition, 
1912. The author of this exhaustive treati.se was a Belgian 
jurist whose researches in the history of the science of the 
Law of Nations gained him a far-reaching reputation. 

J. De Louter : Het Stellig Volkenrecht, 2 vols., 1910 (Dutch) ; 
FreucH translation, 1920. 

VJanickij : Myeshdonarodnaye Pravo, 1911 (Russian). 

Cybichowski : Prawo narodow, System prawa rai^dzynarodowego, 
1915 (Polish). 

(^QHtberg : Folkerett, 1937 (Norwegian). 

Boye : Handboog i Folkerett, 1918 (Norwegian). 

Se/Matih : Principles of lute rim tional Law, 1920; 2nd ed., 1925 
(in Greek). 

Waldkirch : Vdlkcrrecht, 1926 (Swiss). 

Ehrlich : Prawo narodow, 1927 (Polish) ; 2nd ed., 1932. 

FranQois : Handboek van het Volkenrtvdit, vol. i., l’*‘’l ; vol. ii., 
1933 (Dutch). 

M oiler : International Law in Peace and War, 2 vols. in Danish; 
1st ed., 1928; 2nd ed., 1933 and 1934; English translation, 
vol. i., 1931 ; voL ii., 1935. 

Hold-Ferneck : Lehrbuch des Volkerrechts, vol. i,, 1930; vol. ii., 
1932 (Austrian). 

Hobza : Dvod do mezin^rodniho prdva mirovdho, 1933 (Czech). 

Spifopouhs : Traitd thdorique et pratique du droit iuternatioual 
public, 1933 (Gieck). 

IVfdro/fs ; Vdlkcrrecht, 2iul ed., 1950 (Austrian). 

Guggenheim: Ijehrbuch des Volkerrechts, vol. i., 1948 ; vol ii., 1951. 
(The first volume of a revised an L enlarged French version 
appeared in 1953 ; the second in 1954.) 

Ross: A Textbook of International Law, 1948 (translation from 
the Danish). 
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sSwoeof ^ floience of the I^aw of Nations, as left by the 

the Uw French Revolution, developed progressively during the nine* 
teenth century under the influence of tliree factors. The 
Nine. fii^^^^tor was the endeavour, on the whole sincere, of the 
andTweo- Congress of Vienna to submit to the rules 

tieth Cen- of the Law of Nations. The sej^isfld factor was the many 
law-making treaties which arose during this century. And 
the but not indoc^d the least factor, was the rising 
predominance of jio’^itivism over the theory of tiie l/aw of 
Nature. When the nineteenth century opt*ns. the tliree 
schools of the Natiiralista, the Positivists and the Grotians 
are still in the field, but Positivism gains slowly and gradu- 
ally the upper hand, until at the end it may be said to be 
victorious, witliout, however, being onmiiH>terit.^ Writers 
like Martens, Kluber, HeflTter, Phillimore, ('alvo, Fiore, 
Bluntschli. Twiss, Maine, and Westlake, while basing them- 
selves largely on the practice of States, recognised in some 
form or other a natural Law of Nations. But, on the whole, 
positivism was victorious at the end of the nineteenth 
century and the beginning of the twentieth. In denying the 
validity of sources of International Law other than the will of 
States it constituted yet another manifestation of tlie extreme 
doctrine of State sovereignty which, at that time, was typical 
of the science of law and <if politics. So imconifiroinising wa«i 
the positivist attitude that it denied the character of science 
to any other than the purely po^^itive Law of Nations.^ 

In the yxTiod between the Fir.st and Second World Wars, 
and since, the science of luternatioual in keeping both 
with the trend of legal philosophy ^ and with the develoji- 
mentfl in conventional International Law and arbitral prac- 
tice, abandoned to a large extent the rigid adhen*nce to tlu* 
I)ositivist \dew, I'he great majority of writers now recognise 
that the triumph of positivism was not accoinpli.shed without 

‘ That the triumph of Positiriam a Aurvpy of tlio of the 

hail ttot been aecomptiflhed without ninetecnih ceriturjtf from the point of 
the toM e" rertain factors making view of whether t)|f> are * |>OHititiHt ' 
%r the development of International or not See also (^ppenheun in AJ., 
Uw Is shown by Briefly in 2 (1008), pp. 

1924, pp. 4.16. ^ 

* Thto was also the view of the * For a survey < of that literature 
'author of this book, and in {69 of see Lautcrpacht, Funelum o/ Lou*, 
the former editions there will be found p. 61 . 
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the lo8B of certain important factors making for the develop- 
ment of International Law. It is now generally admitted 
that, in the absence of rules of law based on the practice of 
States, Intiomational Law may be fittingly supplemented and 
fertilised by recourse to rules of justice and to general prin- 
ciples of law, it being immaterial whether these rules are 
defined as a l<aw of Nature in the sense used by Grotius, or 
a modem Law of Nature with a variable content, or as 
flowing from the ‘ initial hypothesis ’ of International Law,* 
or from the fundamental assumption of the social nature of 
States as members of the international community,* or, in 
short, from •reason.* In fact, recourse to such niles is a 
frecpient feature of the practice of States, especially as 
evidenced in arbitration conventions, and of judicial and 
arbitral decisions.* In adopting Article 3H of the Statute of 
the Permanent Court of International Justice the signatory 
States sanctioneil that practice.* Whatever ma}* have been 
its merits in the post history of International Law, rigid 
positivism can no longer be regarded as being in accordance 
with c-visting International Law. Probably what has been 
described above as the Grotiau ® school comes nearest to 
e.Kpr(.‘ssing correctly the present legal position.’ 


* St^ aht»\ c\ p 1 5, n. 1 

* S.‘e § 7. 

* WctsUakf, I pp. 14, lo. 

* See alNive. 09 

* IbvL 

* See aixive, § ol 

^ See on thin ptunt Nt Son, l>if> 

hnft ohm iUcht 

pp. 211 22s, \ <‘r<li<»‘‘H, l)if ktnhnt 
rtchHichtn ]\ fUhiUlr^ auj (»ruu4 
lof/r tier I oikerretht^rrfassunq (1922), 

} ip. I20-I2O ; the Name, Ihf 1 er 
OMunff dtr \ (file* rrechUryerm in haft 
(1026), pp 28<33, and in Strupp, U mt,, 
ill, pp. 292-294; Polilia, Ihr Neie 
Aspects of Inter naiional Law (English 
tranalation, 1928), pp. H-10, uho 
adopts the * jnridiea) con}irioii8ne8a of 
peoplea* aa the primary iiourco of 
International Laa ; Haines, The 
Htvivai of ^Catural Imw t'oncfpts 
(1930); Keller, J>roii natvrel ei t/naf 
potiiif tf» dumL tniernatfonat pMte 
(1031); l)rttcker« Dia Ifeeht/rrUffonff 
det Vibfkerrtchitt awt dem SiaaUmlkn^ 


(1032) , Morgenthau, La realtU des 
normes (1934), in MiflangeM /t/lumira 
(1930) and in AJ ,7 1940), pp. 2 (j 0. 
2S4 , ].4iiiterpacht, §$20- 

29 and in Orotws i^o ^it/, 29 (1943), 
p}> 1 -33 , Tuhaifi, o Slants Land 
•In droit des gens M93H); Bnerl,\ in 
Ji Y , 5 (1921), pp. 4.1b; Koatera 
111 Bibhothern t ihsenana^ iv, (1925) 
pp 200-227 ; 1-e Fur in Hague 

tUcueiL Noi IS (1927) (in.), pp. 263- 
441 , Bruns in Z.u.r,, 1 (1929), pp. 
1-56; liallailore Palheri in Annwi 
delV d» STIC rue gUindtcKe ddla 

rnnertntid di Messina^ vi. (1931- 
1932) ; Knuhl>en in Strnpp^ IV , 
111 . pp. 227-292, birkis in Z.V., 17 
(1933), pp, 13 25 ; Soelle id Melanges 
G€nu in (1934) ; DjUTara ui Hague 
Jtecu , vol. 64 (1938) (ii.), pp. 485- 
6lb, Tni\ol in II fL, 54 (1950), pp. 
399 416; ‘55 (1951). pp 23 10. 199- 
236; Honasoau. pp 15 35; Kelsen, 
(ie neral Theory of Law and *Sla<e 
(1045), pp, 39M18; Keaton and 
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In so far as tho revival of the authority of natural law, in 
its modern connotation^ has tended to undermine the rigid 
positivism of the Tiineteenth century, that developnient 
received an accession of strength as the result of the ex- 
perience preceding tho Second World War. The rise of 
the German and other totalitariari dictatorships, trampling 
upon the rights of man and universally accepted iiotioiLS 
of law, once more tended to bring into prominence the 
importance and the vitality of legal standards which, though 
they may not be enforceable before municipal courts, are 
of an enduring validity transcending the positive law of any 
one sovereign State. ^ 


§ 60 . COLLECTIONS OF TREATIES* 

(1) Gkxfral Collections 

Leibnitz: Codex lurb Gentium diplomatirus (1603), Manti.ssa 
Codicis luns Gentium diplomatiei (1700). 

Bernard : Recueil des trait^s, etc , 4 vuU. 1700, 

Rymer : Foedera, etc., inter Reges Angliae et hIioh quosvis Im- 
peratores . . . ab Anno llOl ad nostra usque Tempura hahita 
aut tractata, 20 vols. 1704-1718 (containa* dcicuments from 
1101-1604). 

Ihimoni: Corps universol diplomatique, etc., H vols., 1726-1731. 
Rottsset: Supplement au corps univerael diplomatique de Dumont, 
6 vols. 173!). 

Schmauss : Corpus luri.s Gentium academioum (17J)0}. 

Wenck : Codex Juris Gentium recenri&sirai, 3 vols. 1761, 1786, 170.5. 
Martens: Recueil de Traites d’AIliunce, etc., 8 vols. 1701-1801; 
Nouveau recueil de Trait^s crAlliance, etc., 16 vols. 1817-1842 ; 
Nouveaux supplements au recueil de traites et d'autrea actes 


Sobwamnber^r, ^/taking Inter- 
natumal Law Work (2nd 1940), 

pp. 133* IhO; Lairatvi iSoctety 

in IfUtmedxonul ReUthonA (1051). pp 
17*35. See the an«9wers ^iven i>y a 
number of international lawyers in 
^ply to the inquiry aa to whether 
and bow far the Natural Law con* 
oeption of Intepiatlonal Law aa 
taught by QroUdii ia valid to-day: 
Z.L. 34 (1925), pp. 113-189; Le 
For'a reply in BJ-, .3rd ser., 8 (1925), 


pp. 59-79 , Hourquin. itnd„ 7 (1926), 
pp. 106-110. 8e a|iK> above, { 1, p. 4, 
§ 15 (Sources of Ibtemation^ J^aw). 
1 19 (General Prfectplee of Law), 
and below, { 70 (Sovereignty) 

' SeelAuterpaelit, Aa/niernolioao/ 
RiU of ike Righd of Man (1046), 
pp. 3-53. And fiiO<*(beiow, f 34<y. 

• See a valuabli) bibliography by 
Myers, Manual gf Colmitfms 
Treatus and of CduseHone releUing $a 
Treaties (1922). ^ 
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remarquables, etc., 3 vola. 1839*1842 ; Nouveau recueil g^n^ral 
de trait^a, couventioos et autres actes remarquables, etc., 
20 vote. 1843-1876 ; Nouveau recueil general de trait^e et 
autres actes relatifs aujs; rapports de droit intematioual ; 
Deuxieme S^rie, 35 vote. 1876-1908 ; Nouveau recueil general 
de traites ot autres actes relatifs aux rap|>orts de droit inter- 
national, Troteieme Sene, vol. i. 1909, continued up to date.^ 

Ghtllany : Dipioniatisches Handhucli, 3 v(»l.s. 1855-1868. 

Martens et Cussy : Recueil manuel, etc., 7 vote. 1846-1857 ; con- 
tinuation by Gcffcken, 3 vote. 1885-1888. 

British and Foreign State Papers (Hertslet) : vol. i. 1841 ; continued 
up to date. 

Das Staatsa^hiv : Sanimlung der officiellen Actenstucke zui 
Qeschichte der Oegenwart, vol. i. 1861, rontinned up to date. 

Archives diplomatiques : Kecuetl mensuel de diplomatic, d’histoiro 
et de droit international, First and Second Series, 1861-1900, 
Third Series from 1901 continued up to date. 

lieciifl] international des traites du xix"*® Sii'cle r Kdited by 
DoHcamps, Renault, and Ba.sdevaut, vol. i, 1915. • 

Recueil international des traites du xx*n® Siteile ; Kdited by 
Descanips and Renault since 1902. 

Strupp : Urkunden zur (.Icscdiichte des Vulkerrcchts, 2 vote. 1911. 

Documents pour servir k rhistoue du droit des gens, 5 vote. 
1923 (the second enlarged e<lition of the jireceding work). 

AUnn Les grands traites poUtiques depuis 1815 jusc^u'k nos jours*, 
2nd ed. 1912. 

Gianni ni : Collezione dei trattati di j)ace, 6 vote. 1922-1924. 

League of Nations Treaty Series; Publication of Treaties and 
International Engageiueiits registered with the L'* .^retariat of 
the League in English, French, and any other language in 
which they may be drawn up. 

United Nations Treat v Stories (refilacing the prect^ding Serich). 

Repertoire general des traites et autres actes diplomatiques ; Part 1. 
by Tetot, covering the period 1493-1806 ; Part II. by Ribier, 
covering the period 1867-1894 ; and Part III. by the lostitut 
Interni^diaire International, covering the period 1895-1920, 
continued in the Bulletin of the Institut. (Not collections of 
treaties but indexical volumes.) 

Hudson : International Legislation. Washington, Carnegie Endow- 
ment for International Peace. . vote, covering the years 
19194945. 

^ For a history ami approrUtion of Martens's Htevfils see Martin 

in Arddv /ttr ttffenikhss RtefU, vol. 40 (i.) (1921), pp. 22-72. 
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he Fur et CMiaoer ; Becueil de textes de droit international public ; 
2nd ed., 1934. 

Strupp, Worterbuch, ii. pp. 663-672, contains a list of Collections 
of Treaties. 

(2) Collections op Treaties op Pauticulae States • 

China 

Treaties and Agreements with and cuncerning China (1891-1919), 
ed. by Maemurray, 2 vols. 1921. 

Fkanck 

4 

De Clercq : Recuei) des traitps, etc., conclus par la France avec 
Ics puissancea <^trangcrea depiiia 1713 juaqu’a lOOi. 

Basdevant : Traitoa et oonventionB eii vigueur entre la France et 
les puissances etrangeres, 4 vols. 1918-192li. (Puhlished hy 
the French Foreign Office.) 

Oermanv 

Haudelsvertragc dcs Poutschen Rcichcs (t'ditcd h\ tlif‘ Mmii*tiy 
for Internal Affairs) 1906, Supplement 1913. 

Great Britain 

Jenhnson : Collection of all the Treaties, eU*., In'twcfui Great ISritain 
and other.Powers from 1648 to 1783, 3 vols. 1785. 

Cftalmers : A Collection of Maritime Treaties of (Jreat Britain and 
other Powers, 2 vols. 1790. 

Hertslet : Collection of Treaties and Conventions between Great 
Britain and other Powers, .so far as they relate to Commene 
and Navigation, etc. (vol. i. 1820, coiitinucil to date). 

Treaty Series: vol. i. 1892, and a volume every year (nderred to 
in this volume as ‘ Treaty Series *). 

Handbook of Commercial Treaties with Foreign Powers. Ith ed,, 
1931. 

Italy 

Trattati e convenzione fra il Regno d* Italia e gli Ajtri Stati. Pub- 
lished since 1861 under the auspices of the Mif^try of Foreign 

* Affairs. 42 volumes till 1936. 


* This list inoltidos the collections publish official or inofficial collectioHH 
of treaties published In the principal of their treaties. ^ 
eotintries only. Most oountnee now 
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Japan 

Treaties and Conventions between tbe Empire of Japan and other 
Powers : compiled by the Foreign Office, Yokohama, 1871 ; 
Oth ed., 1908. 

Trait^s et conventioua eiitre rcmjiire du Japon et les puissances 
etrangeres ; Minisiere des aifaires etrangeres, Tokvo, 2 vols. 
1908-1912. 


RlTSSfA 

Recneii des trait<*M et conventions ronclus par la Russie uveo les 
puissances /‘trang^res, ptibiie d’ordre du Ministers des affaires 
e t range res : od. by F. d«* Martens, 1-3 vola. 187I-19f)9. 

Freund: Rus.sl:ind’s Frie^bms- und HandeLsvertrage, 1918-1923 
(1921). 

Collection of Treaties, Agreements, ainl Conventions now in force 
with Foreign States, published in Hu-^sian by the People’s 
Co*44;»iissariat for Foieiim Affairs (1921-1925),^ 


Spain 

Olivtirf : Colioceion de Tratados de K«^pana dcsile el reiuado de 
Isabel n, liHsta nuestros dias (1911). 


Statks of Amerk'a 

Sfnih)}^ : TuMtie.s, ConventioUvS, International Acts, Protocols, and 
Agreements between the United St it^es and othei Powers from 
1776 to 1<^)9. 

Volvo : Reciieil historiijue romplet des traites de tous lea 6tata de 
rAmeri<tue luline dopuis 1 193 ju.scpra 1809. (There are also 
official colleetiona of tnvitics of Argentina, Brazil, Colombia, 
(\»sta Rica, (iuatcniala, Peru and some other Latin- American 
countries.) 

Manning: Arbitration Treaties among the American Nations 
(up to 1910), 1921. 

Hunter Miller : Treatii^s and other Inteniational Acta of the 
United States <»f America. Wa.shington, (iroverninent Printing 
Office. Since 1931. Thi'^ is supplementeil by an useful serio 
entitled States fn^itif Henli ^ ients, issued since 1948. 


^ See also 0f>11«H*tmns of ment 99-101; and see Taracoauo, The 
Uusrian Treaties nientioiicd in Kel- Non^/ I'ninn avd International Law 
mann and fVeund, Die jw^dischf (1935), pp. 460 480 (an ekhaustire 
LUeratwr Sorieirus^ande (1920), pp. h»t of treaties). 
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Ompteia : Litteratar dea geaammten V^lkerrechts, 2 voIb. 1785. 4 
Kamptz : Neue Idtteratur dea Vdlkerrechts seit 1784 (1817). 

KlUber : Droit dea geos moderne de TEurope (Appendix) (1819) 
Miruss : Daa ouropaische Gesandschaftsreeht, vol. 1i. 1847. 

Mohl: Oeachichte und Literatur des Staatawissenschafteo, vol. i. 
pp. 337.475 (1855). 

: Introduction to the Study of International Law (6th ed., 


1891). Appendix 1. 

Runer : pp. 393.523 of vol. i. 
Vhlkorrechts (1885). 

* A detailed lint of digeiitfi and rol- 
lectlonb of judicial decisionap national 
and international, will be found in 
Hudaon. CasM , pp. xxu.-xxt Of the 
diijefttb and colleotiona of deciaionx the 
moat important arc* Annual Digest 
and Reports of Public InicrnatitmcU 
Law Ca*€S : 1910-1948 (aee above. 
Liet of Abbreviationa) ; Fontes Juns 
OcnituM (ed. by Bruns) : Series A. 
Part I., vols. Tand 3, Ihi^est of the 
Dooisions of the Permanent (*ourt of 
(ntemational Justice. 1922-1930 ( 1931 ) 
and 1931-1934 (1935)^ Series A. 
Part I., vol. 2, Digest of the Decisions 
of the Permanent Court of Arbitra- 
tion, 1902-1928 <1931) ; Series A. 
Part II., vol. I, Decisions of the 
German Supreme Court relating to 
International Law, 1879-1929 (1931) ; 
Moore, IIiMtjry dnd jRgest of the Inter- 
national ArbUratwna to which the 
United Slates has fteen a Party, 8 voU 
(1898), and Internattonal Adjitdiea- 
tions^ Ancient and Motlcrn, vols, 1 
and 2, Saint Croix River Arbitration 
(1920, 1930); vol. 3, Recovery of 
Pre-War Debts ; Mixed Comniission 
under Article 6 of the Treaty of 1794 
(1931); vol. 4, Neutral Rights and 
Neutral Duties : MixchI Commission 
under Article 7 of the 'I'reaty of 1794 
(1931) ; vol. 5, 1. Spanish Spoliations, 
1795; n. French Indemnity, 1803; 
III. French Indemnity, 1831 (1933); 
vol. 6, Title to Islands in Passama- 
qooddy Bay and the Bay of Fundy ; 
Mixed Con mission under Article 4 of 
«theTreat 3 of 1814 (1033); Perman- 
ent Court of Iniemationai Justice, 
Series A, Nos. 1-24. Judgments 
(1923-1980); SeAes B, Nos. 1-18. 
Adviaoii^Oii^ions (1922-1930); Series 
A/B, Nos. 40 si sag. : Judgments, 


of Holtzendorff’ft Haadbuch des 


Orders, and Advisory Opinions from 
1931 , Senes K, Nos. 1 et seq,, .Vnnual 
UejioitH in»m The Jmlgniciiti«, 

Aihisory (>piriioiL>» and Onicr.'* <»f the 
Iiitcrnaticmiil Oonrt of .]u*(tice are 
imblHliKl in a separate Hones Mtnce 
1947. In unotlu^r ivries there are 
pubhahed the PleadiiigN ()rul Argu- 
inentH ind IWumcnts Korunaualy- 
nctt) digest of tlie jiirispnidence of t)ie 
Court see Httmhpi The < 'n*f Low of the 
!nt*rnatinr>iiIt'oHit{\f^h*l'\ Sec al^/lc 
IHtrts of Intermtutml ArUtral Aicards 
(this piihlieatirm, of which Sii fiir 6\c 
vuliimes hii\i bun puhlt4usl b> the 
Secretariat of the I nited Nations 
<!iii!e 1918. ctmtaiDH awimU of nrhitra 
turn tnbiinah Mnce I92«») 

Of the case books the following may 
be nientioiM'd : Pitt ('obUdt, Leading 
Cases and Opinions on international 
Lau (vol. 1 tUh in! . 1917 ; vol n 
.■>th ed . 19.37 !>> Walker), Hudson 
Caies and tMh^r Matcnah on Inlet- 
palwnnl Imw (3rd e»J 19.51 \ , Dn kin- 
son t 'ttifstm Inti fiKUional Law, 1960 ; 
Fenwick, i'asrs on I nierrtniional Law 
(2nd ed , 1961); Scott and Jaeger, 
on Inter national Imw (1937); 
Brigga, The Law of Saiwns (2nd eel , 
1952) ; MacKen/do and loiing, Canada 
and the Imw of Sations (1938) ; Green, 
International Unr through the Cases 
(1961); Bishop, International Law. 
Cases and Material { 1 96,3). For crit i- 
cal con>mcnt on acime cane hooks see 
Hudson in 3211938). pp. 447>46tK 
See also Pfankm bin, A DtKumenUtry 
Tejtthook in Intem^ionat Law (1940). 
and Schwarxenbeftor. Internatioml 
/mw, vol. I, Intm^ionnl Lute as 
Applied by Intent^tUmat t*ourts ami 
Tribunals (2nd ed..^l049). 
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Stoerk: Die Litteratur des intemationalen Rechts vou 1884*1894 
(1896). 

OHvart : Cataloj»uo d*une biblioth^que de droit international (1899). 

Nys : Le droit int<*rnationaJ, 2ad ed. vol. i. (1912), pp. 221*351. 

Doutna : Biblio^ra{)]iioal List of Official and Unofficial Publications 
concerning the lV*rmanent Court of International Justice (1926). 
Published by the Court. 

Strupp : Bibliographie dii droit des gens et dea relations inter- 
nationales, vol. i (1933-1936) (1938). 

Catalogue de la bibhoihrque du Palais de la Paix (1916), with 
Supplements m 19*22, 1929. and 19.37. 

Bibliographical Li'^t <,( (iflirial and Unofficial Publications concern- 
ing the IViinaiuiu C(iurt of hiteniutioiial Justice and the 
International (Vniit oj Jiistiee annually from 1926 in Series E 
of the Pubbeatnaiv, ('mirt (^ince 1917 in the Yearbook of 

t be (\iurt). 

Exhaustive current Biiiliographie^ are supplied in the leading 
p<*noibcil8 of Inteniitiouil Law, m particular in the American 
JfUirnal of liiternatino l 1 I^aw. 


62. PERIODICALS 

InteruHtional VN-o(iiiion\ Kepoits. 

Revue gt^ierale de droit mternational piilihc. 

Zeitscbnft fur iinernAlmTialeN Rec ht 
Annuaire de rin.^'titut de Dru.t Internatio».aL 
Hivista de Dint to intenwK n.tle 
Zeitschrift fur Volkerreoht 
Amencan .bnirnal of Internatioinil Law. 

Proceeding? of the Aiiieru.u. N'tuty of liiternutional Law. 

Jounial du droit niteriM^ion ' Muinly devoted to PrivTite Inter- 
national Law. 

Grotiu? Society’s TMii''aciu.n'* London. 

Hevista de Dert-iho Int-» jnaiumaL the organ of the American 
Tn.Htitute of Inteni.»ti»*n il Lau. 

British Year Book Inreniaiional La\v. 

Revista Argentina <lc l>«’re*lio Internacional. 

Reviata Peruana <le I)cn’('}io !nt*‘rnacion* 

Acadernie de Droit In’cin itjim il, Reciieil des Cours ; lectures 
delivereil at tb«‘ H iji*e Veadetuv of International Law.' 


* On the Hague \. i*lr n\ ft Inoinitional Law aee Hazel in Rdportoirt^ 
i. pp. 93-102. 

VOL. I, 


fi 
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Revue de droit iuternational de sciences diplouiatiques, politiques, 
et sociales. 

Revue de droit international. 

Revue intemationale fran^aise du droit des gens. 

Journal of Comparative Legislation and International J^aw. 

Die Friedenswarte. 

Nordisk Tidsakrift for International Ret iind Acta Scandinavica 
Juris Gentium. 

Scbweizerisches Jahrbuch fiir Internationales Recbt. Annuaire 
Suisse de droit international. 

[nternational Law Quarterly. 

Internationa) Organization. 

Jabrbuch fiir internal ion ales and au.«sliimHsebes offentliches Reibt . 
Jahrbuch fiir Internationales Reobt. 

Arehiv dea Vdlkerreclits. 

Inter-American Juridical Warbook. 

Revue Hell^nique de droit inteniational. 

The United Nations Hulletin and the Hulletin of Tniti'd State*' 
Department of Stale - -both olHcial publications t ontain iiM-ful 
and up-to-date material. 

Japanese Journal of International Law and l)ip!<»inficv. 

Revue Egyptienne do droit international. 

Revista Espanola de derecho inteniacional. 

Netherlands International Law R»*vh-w. 

Revue de droit international pour le Moyen Oiieul. 



PART I 

THE SUJUErj’S OF THE LAW OF 
NATIONvS 




CHAl^TEll 1 

INTERNATIONAL PERSONS 
I 

SOVEREIGN STATES AS INTERNATIONAL PERSONS 

I. S§ l-12~'Hall« § 1— Lawrooi#*, 37-43-->Phillimore» i. {§ iiL68 — 

Twisb, i. l-ll — ^Taylor, § 117— Walk* r, §1 — Westlake, i. pp. 1-6, 

2 <#-22“ Bnorly* pp. -Whifilnn, ^ l(i 21 -Htrhhey, $$87-0o — Liazt, 

7 (i. Jii.), 8 Fauohillc, liKI-lbl, J7.‘»-J7«><l } IVadier-FcxR-ri*, i. $§43-81 
N)«. i. pp. 3r>2 3S3. Bivu r i. 3 < alvo, i $$ 39-41 -Fiore, i. §$ 305-309 
and (\yU, §§ 50-82 Malt<*n^. i §51 53 5* -Mf ngrihaA., i. pp. 1 14-232. and 11. 
pp. 5 154-221 Moore, 1. $ 3 - rnuha^a, 1 pp. 128- 139- -Keith’s Wheaton, 
pp. 12— Stouell, pp. 494i2— baty, pp. 0-19— Hold-Ferneck, i. pp. 27- 

77--Anzilotti, pp. 120-131- -S<'elle, i. pp. 74-83 — Kelsen, Au Problem der 
Soui'eranitiit und die Theorte dee V olkerrcchU (1920), pp. 1-86 — Verdross, 

§ 28 -Dirkinson. 7'kt Equality of States in Itdernatiotial Law (1920)— 
i^ukiennicki, La amrerawd^ dee dais en droit mternaiionol moderm {19/21 ) — 

Knubben, lUe SubjeUe des VoUerreekts (1928), pp. 127-190— Kunz, Die 
Stnabmerhindumjen (1929), pp. I 01- Wright, Atandates under the League 
of Satwns (1930), pp. 207-309— Korte, Grumifragrn der tMerrechtlichen 
iUrhtaJiihujktii und U andlungsfahgkeii dtr StaaUn (1934), pp. 28-55, 

135 Iso Kelsfii Puiutplts of Ititirhaftonal Jmu (1952). pp. 100-114-- 
I)t* GfburtSAtundt di H »ounrunen Staatrs — Gunst, 

Ihr liiunjt dtr '^nuummUit tm modernen Volkerrer^ ' '1953) — Brierly 
in Hague IS unl \ol. 23 (J92s) (m ), pp 5^>3-545 — hr 'iib m 
1 (192')) pp 31 M -Dupuis in Hague Ileuteil, vol. 32 (!930) (Ii.), pp. 

5 D»5 \an /intni m RJ. 3id scr„ 11 (1930), pp. 494-52S Uoas, ibid,, 

3r<l wr. 12 (19 tl) pp 052-608, and 13 (1932), pp. 112-130, and in 
11 (1931), pp. 4 41 404 Kaufroann m Hague lUcunl, vol, 55 
(1935) (V.), ]»i» 349 377 Uillinger, ibid., \ol 02 (1938) (1), pp. 155-2413 — 

.Vufrieht in ( onull Ijvr Quoitirhj NoNfUilxT 1944 and March 1945— 

Kelsi'n in \iili /rie Juurfuii, 53 (1944), pp. 207-22(1 — Rouhseaii in Hague 
liecuet}, 73 (1948) m ) pp 171-249* And «*e the rompreheiiaive literature 
quoted beloa, ^ TO 

§ 63. The conception of International Persons is derived RmImhI 
from the conception of the L'lw' of Nations. As this law is 
the body of rules which the civiliseu States consider legally nomi 
binding in their intercourse, every State which belongs to ^***““- 
the civilised States, and is therefore a member of the Family 

of Nations, is an International Person. There ate, however, 

u* 
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as will be seen, iiiU and not-full sovereign States. Full 
sovereign States are perfect, not-full sovereign States are 
imperfect, International Parsons, fbr not-full sovereign 
States are only in some respects subjects of international 
Law. 

In contradistinction to sovereign States which are real, 
there are also apparent, but not real, International Persons 
— such as Confederations of States and insurgents recognised 
as a belligerent Power in a civil war These are not, as will 
be seen,^ real subjects of International Law, but in some 
points are treated as though they were International Persons, 
without thereby becoming members of the * Family of 
Nations. 

Conoep. § 64 . A State * proper— in contradistinction to colonies 

State. “‘s existence when the pt'ople is settled in a country 
under its o^n sovereign Government. The conditions which 
must obtain for the existence of a State are therefore fo\ir : 

There must, first, be a people. A people is an aggregate 
of individuals of both sexes who live together as a com- 
munity in spite of the fact that they may belong to different 
races or creeds, or be of different colour. 

There must, secondly, be a country in which the iwople 
has settled dovm. A wandering people is ni>t a State.® But 
it matters iidt whether the country is small or large ; it 
may consist, as in the case of city States, of one town only. 

There must, thirdly, be a Oovernment—thut is, one or 
more persons who are the representatives of the jieoplc and 
rule according to the law of the land. An anarchistic 
community is not a State. 

There must, fourthly and lastly, be a sormign Govern- 
ment. Sovereignty is supreme authoiity, an authority 

> 6«c Mow, i 8S (Conffdmted » Ralniond, Jutupiuitw* (7th wl , 
Stetet), and toL ii. fj 69 and 76 1021), p. 143, duia not regard a 
(Inauffento). fixed temtory a« aowntial in theory 

to the cxiatenoe it a State. The 
^ Aa to the nwaning of the word following writers tale the aame view : 
’State’ conaidered hiatorieaUy aee Gemma, p. 180 ; K^aen, FroUnn 
Doardall in LQ.R,, xxxix, (1023) dn Hmmintbu (11)20). pp. 70.76; 
pp. OH-ISS. See ahio Keglaito m I>oiiati,6'((iina(amMrM(1024), pp.M., 
I’lwlea Otorgw SetUt (1000), vnl. ii., 27, 30, whose viaw ia lummadsadla 
pp. 6074134. Unterpaeht, Amdoftt*, 1 96 (n. 1). 
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which is independent of any other earthly authority. 
Sovereignty in the strict and narrowest sense of the term 
implies, therefore, independence all round, within and 
without the borders of the country. 

§ 65. A State in its normal appearance does possess Not-fnii 
indei>endence all round, and therefore full sovereignty. 
there are States in existence which certainly do not possess 
full sovereignty, and are therefore named not-full sovereign 
States. All StaU^s which are under the suzerainty or under 
tlie prolectorato of another State, or are member-States of 
a so-called federal State, belong to this group. All of them 
possess supremo authority and indc|>endence with regard 
to a part of the functions of a State, whereas with regard to 
another part they are under the authority of another State. 

Thi.s fact explains the doubt as to whether such not-full 
sovereign Stivtes can be International Persons and subjects 
of the Law of Nations at all.^ 

That they cannot be full, perfect, and normal subjects of 
International Law there is no doubt. But it is inaccurate to 
maintain that they can have no international iK)sition what- 
ever. They often enjoy in many respects the rights, and 
fulfil in other points the duties, of International Persons 
They frequently ^end and receive <lipIoniatic envoys, or at 
least consuls, 'fhey often conclude commercial or other 
treaties, I'lieir rnoiiarcha enjoy the privilege^ ^ Mch, accord- 
ing to the La\\ of Nations, the Municipal Laws of the 
different States must grant to the rnoiiardis of foreign 
States. No other explanation of the.se and similar facts 
can be given except that these not-full sovereign States 
are in some way or another International Persons and 
subjects of International Law. Such irapeifeot Inter- 
national Personality is, to some extent, an anomaly ; but 
the very existeiuH? of vSlates without full s(vereignty is an 
anomaly in itself. 


* The quMtion mil l>e diwuiwM'd «ulered m TitU^niational I’erponi* et 

aj^ain below, |§ 89. 91. 93. uith all Westlake, i. p. 21, answere it 

regard to each kind of not full affirmatKely by euting : * It it not 

•orereign State. The object of neewwary for a aute to be inde- 

the diiicuaeion hero m the quoNtion pendent in order to be a itate of 

whether such Sutes can be con- Intcmationiil Ua ' 
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§ 66. The distinction between full sovereign States and 
not-fnll sovereign States is based upon the opinion that 
sovereignty is divisible, so that the powers connected with 
sovereignty need not necessarily be united in one hand. 
But some deny the divisibility of sovereignty, and maintain 
that a State is either sovereign or not. It is therefore 
necessary to consider the conception of sovenMgnty more 
closely.* 

§ 67. The term sovereignty was introduced into political 
science by Bodin in hia celebrated work De la Kepuhlique, 
which appeared in 1577. Before Bodin, at the end of the 
Middle Ages, the wonl souverain * was used in France fur an 
authority, political or other, which had no other authority 
above itself. Thus the highest courts were called Cours 
Souveraines. Bodin, however, gave quite a new moaning to 
the old conception. Being under the influence of, and in 
favour of, the policy of centralisation initiated by lx>uiH xi. 
of Prance (1461-1483), the founder of French absolutism, 
he defined sovereignty as ‘ the absolute and perpetual jwwer 
within a State.’ According to Bodin, such power in the 
supreme power within a State willtout any restriction 
whatever except the Commandments ot God and the 
Law of Nature. No constitution can limit sovereignty, 
which is an attribute of the king in a inonarchv, and of 
the people in a democracy. A sovereign is above positive 
law. A contract is only binding upon the sovereign be- 


‘ The Uterature upon sovereignty 
ii extensivo. The following author 
give a survey of the opinions of the 
different writers : Jjandman, IJtr 
Souverdnitdisbegriff bei dtn franzd^ 
nisrken ThtnrM-fm (1800) ; Mm lain 
History of the Theory of tSoverrujnfif 
since Rousseau (I9<Hi); Rohm, Al! 
gemeitte Stwitslehre (1899), fj 10-18. 
See also Maine, Barty Institutions, 
pp. 342*4<)0; JiHnri/ig in AJ,, I 
♦<907). pp. 105-128 nwi 297-820, sml 
15 (1921), pp. 18-27; Hobhoiw^, 
Mfinphysieal Theory of the Stale 
(1918) ; Lsski, ShAies in the Prutdem 
of Soven^ty (19)7), Foundations 
of Sorereignty (1921), A Oramfnar 
of PofOies (1926), pp. 44-88» and The 


State in Theory ond Prartioe (1935) ; 
Maolver, The Modem Stats (1920), 
pp. 155-290; Heller, Soui^rdnitai 
(1927); Mattern, Concepts of States 
Sovereignty and Internatsonal Law 
(1928); Musacehiai La aovranttd e U 
diriUo ifiiernazionais (1938), J. W. 
.Tones, IlMiftncat tfUmductum to the 
Theory of Uw (|(MO), pp. 79-97; 
Undnay, The Modeit^ betnocratic Stats 
(194.3), pp. 212-%8; Fruxltnann, 
Legtd Theory pp. 138-143. 

385-308. And seev below, { 70, and 
the works of Nel^n, Duguit, and 
others reformi to aiwve, §{ I (n.) and 
11 (n.). • 

* Stmoerain is i|lmdved from the 
late lAtin supennits. 
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oauoe the Law of Nature commands that a contract shall 
be binding.^ 

The conception of sovereignty thus introduced was at 
once accepted by writers on polities of the sixteenth century, 
but the majority of these writers taught that sovereignty 
could be restricted by a constitution and by positive law. 

Thus at once a somewhat w«jaker conception of sovereignty 
than that of Bodin made its appearance. On the other hand, 
in the seventeenth century, Hobl)es went even beyond Bodin, 
maintaining * that a sovereign was not bound by anything, 
and hod a right over everything, even over religion. Whereas 
a good many writers followed Hobbes, others, especially 
Pufendorf, denied, in contradistinction to Hobbes, that 
sovereignty involves omnipotence. According to Pufendorf, 
sovereignty is the supreme power in a State, but not absolute 
jwwer, and sovereignty may well be constitutionally re- 
stricted.® Vet in spite of ail the differences in the defini- 
tions of sovereignty, all the authors of the sixteenth and 
seventeenth centuries agree that sov'oreignty is indivisible. 

§ 6K. In the eighteenth century matters changed again. Meaning 
The fact that the several hundred reigning princes of the 
member-States of the German Empire had in practice, m the 
although not theoretically, become more or less in<lependcnt dentil 
since the Westphalian Peace enforced upon writers the*’™***'^- 
necessity of recognising a distinction between ai absolute, 
perfect, full sotcrcignty, on the one hand, and. on the other, 
a relative, iini>erfect, not-full or half sovereignly. Absolute 
and full sovereignly was attributed to those monarchs who 
enjoyed an unqualified independence within and without 
their States. Relative and nnt-full sovereignty, or half 
sovereignty, was attributed to those monarchs w'ho were, in 
various points of internal or foreign affairs of state, more or 
less dependent upon other monarchs. By this distinction 
the divisibility of .sovereignty was recognised.* And when 


* See Boclin, Dlf ia /kVj$ubli^ue, 
i* f. 8. On the inHuenw of Ihidin 
on International Iaw hco Garciot in 
Bictttii, toL 60 (1034) (iv ), 

pp. MO-740; Buddelwrg in Archr 
du mhOkhtn 32 (1941), 

pp. lM-226. 


■ St Hobbes, /)« (Vw, c. 6, 
§5 1215. 

» See Pufendorf, Jure Xaiurae 
et Oentium^ Tti. c. 6, {§ 1-13. 

* Patternon in Nev York Univerrihf 
Quaritrly, 24 (1949). pp. 535 675. 
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in 17S7 tho United States of America turned from a Con* 
federation of States into a federal State, tho division of 
sovereignty between the sovereign Federal State and the 
sovereign meraber-States became prominent in jwlitical 
theory. But the divisibility of sovereignty was not uni- 
versally recognised in the eighteenth ceirtury. ft suffices to 
mention Rousseau, whose Contrat Social aj)peared in 1762 
and who again defended the indivisibility of sovondgnty. 
Meaning § 69. During the nineteenth century the old controversy 
wignty reg»‘rding divisibility of sovereignty liad by no means died 
in the out. It actjuired a fresh stimulus, on the one hand, through 
t«mth Switzerland and Germany turning into federal State.s, and, 
Century, other, through the conflict between tho United States 

of America and her Southern member-States. The theory of 
the concurrent sovereignty of the federal State and its 
member-States, as defended by The Falemlist (.Alexander 
Hamilton, James Madison, and John Jay) ui 1787, was in 
Germany taken up by Waitz,* who found many followers. 
The theory of the indivisibility of sovereignty was defended 
by Calhoun,^ and many Kuroi>ean writers followed him 
in time. In view of tho somewhat academic natuM* of the 
controversy surrounding this subject it seoms prefi*rable to 
cling to the facts of life and the [iractical, tliough abnormal 
and possibly illogical, condition of affairs. As then* can be 
no doubt about the fact that there are semi-independent 
States in existence, it may well be maintained that sove- 
reignty is divisible. 

The § 70. While in the nineteenth century the [irobicm of 

sovereignty was, as has been shown, discussed largely with 
nignty in reference to the question whether sovereignty can be con- 
tieth ceived of as divisible,* it assumed a different asiwct in the 
Century, twentieth century liefore and after the First World War. 
The question which is now confi'onting the science of law and 
polities is how far sovereignty as it piesents itself from the 
4>oint of view of the internal law of tho Stato,«iaiDoly, as tho 
highest, undcrived power and as the exclusiVe competence 
to determine its juri.sdiclional limits, is comp|itibie with the 

■ PotUit (1SS2). ' On the divwihllity of eoveremnty 

* A DiepueUion on Oovtmmtnt with regent ui t^itory aee below, 

(1881). f m. 
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normal fonctioninf; and development of International Law 
and organisation. The very notion of International Law as 
a body of rules oi conduct binding upon States irrespective 
of their Municipal Law and legislation, implies the idea of 
their subjection to International l^w and makes it im- 
possible to accept their claim to absolute sovereignty in the 
international sphere. Their mutual independence is indeed 
a fundamental rule of International Law ; but it is only by 
reference to a higher legal order that the mutual independ- 
ence of States, viewed as a rule of law, is conceivable. On 
the other hand, owing to the weakness of International Law, 
its supremacy over the States composing the international 
community is limited to the duty which it imposes upon 
them to observe and, within a restricted sphere, to submit to 
the enforcement of the existing rules created by custom or 
treaty flowing ftom the very existence of the society of 
States.^ it does nut as yet include a competence on the 
part of the international community to impose fresh obliga- 
tions upon an unwilling State, or to interfere with its rights 
in coses in which changed conditions require the adaptation 
of International Law to the requirements of international 
peace and progress.® Neither does it as yet include the duty 
to submit international disputes to judicial determination.* 
The abstract doctrine of equality of States* is, to a large 
extent, yet another manifestation of that cor.-eption of 
sovereignty. The.se aspects of sovereignty have been the 
])rineipal cause ol the criticism levelled against it after the 
First and the Second World Wars. It is being increasingly 
realised that progress in International Law, the maintenance 
of international {icace and, with it, of independent national 
States, are in the long run conditioned by a partial surrender 
of their sovereignty so as to render possible, within a limited 
sphere, the process of international legislation and, within a 
necessarily unlimitc<l sphere, the seeuring of the rule of 
law as ascertained by international tribunals endowed with 
obligatory’ jurisdiction.* 


^ Sw* ikbov«» § 10. 

* ^ above, $ n7a. 
> Sea vol. ii. § 12. 

« See below, § llfm 


* For an evamination of the |>ro- 
blem of sovereignty from this point 
vf view see lAski, op, cit, above ; 
Nelson. Die BecMawtsseruick^ oAne 
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RECOGNITION OF STATES AS INTERNATIONAL 
PERSONS 

Hall, SS2 and 2(i- Lawrenoo. §§ 44-47— Phillimor«<, ii. {>§ 10-22- -Weatlttko, i. 
]>p. 49-5R- -Wheaton, §27 -Moow^, i. §§ 27-75-— Ken wiok, ch, vil. — Hyde, 
i. §§ 35-40 — Blimtachli, §§ 28-38 — Hack worth, i. §§21 55- Ifeffter, § 23- - 
HultrendoHT in Jfoitze-ndnrjf, ii, pp. 18-33 -Liszt, § 5, iv.- ^^trupp, £Ufneni«, 
§4-FauchUle. §§195-213 (9) -Siborl pp. 190-109- Pradier-Foito^. i. 
§§ 136-145— N\ a. i. pp. 73 120--Merignhut‘, i. pp. 320-33(> — Riviei, u 
pp. 57-61. -420-421- Calvo. u §§ 87-98- -Fiore, i. §§310 320, and Co»ir, 
§§ 166-182- -Anzilotti, pp. 88-102^ Oavaglieri. pp. 174-201- Gemma, pp. 
57-70 — I)e Lmter, i, pp. 1^6.224- Cruehaga. i. §§ 179-194 — Suaww. i. 
§§22, 47, 48-Marter». i. §§ 63-64 - IhiHlainfLnte. pp. 463-184 KeithV 
VSheaton. pp. 42-56- -Stow f 11. pp. 37-48- - pp. 203 23(» - Smith, i. 
pp. 77 333 — Komanu, (W-o rf# diritio uti^^rnazionaU' (1926) pj> 51 ftsrq. - 
Anzilotti, pp. 160- 177 Balladore PaHien, pp. 11K)-19H StoUr, i. pp. 97-105 
-- Ix^ Xormaiid. La recon tniernaiiomitc (t diter/te^ appUcaitont 
(1h 99) — Borchard, §85 Kelsen. iJas Prohhm der SounrnmUit und the 
Theonc VtAKerrerhUi (1920), pp. 228-235. and Pfinriple^ of hdernnhunul 
Lair (1952). pp 264 295 Spirojaniloa Ihe dt fncto %m \ ulkcr 


Huht {VM':), pp. 67-7(). 192 203; 
Kelacn JkiJt Ptf)hlem der t^oyteraniUit 
utul dtt Thenrte des VMerreihts 
(1920), piles wi, General Theory uf 
Law anti State (1945), pp 363 39(», 
and hit other works referred to above, 
p. 16 ; Duguit, TraiU de droxi c^nstitu- 
iumnel (2nd eel., 1921), i. pp. 550-565 ; 
Krabbe, 7’Ae Modertk Idea of the 
SU»U (tranalatjdn from I>uteh, 1922). 
pp. 12-36, 233-274 ; Wrdroas, Die 
Exnkext dea r^Jtiltrhen ^dibtldes auf 
(Jrundlnge der Y MerrechUverfasaung 
(1923), passim, and particularly pp. 
4-13 ; Politia, The Sew Asperts of 
InternxUiofial Law (tranalation from 
Prenoh, 1928), pp. 1-17 ; the name 
in Hague Rfcueit, vol. 6 (1925) (i.), 
pp. 10 23, and in A ew Commonwealth 
QuarUfly, 1 (1933), pp. 216-222, 321- 
327; Ward, Sovereignly (1928); 
Kunz, Die Staaienvertnndungen (1929), 
pp. 1-41 ; Tacbi, La Simverainete ei 
rlnddpendhince de VEtai el Us queslions 
inidrieuru (1930); Hawtrey, Econ- 
omic AepecU of Sovereignly (1930); 
Fohindler, Verfaesungsrecht und stmaU 
"^Siruktur (1932), pp. 104-117 ; Gur- 
▼itch, Le lemps prdsenl el Vidde du 
droit social (19^2)p pp. 101-212; 
Keeton, HaHonei Sovereignly and 
JfUemathndl Order (19S9): Fried- 
mann, The Crisis oftiks Haliimal State 


(1943) ; Sitdto Ihntor, S^uveroinetd de 
la morale (a lecture, 1936, (*aito) ; 
Schwar/tnlH'rgt r Poutr ^2i»l 

cd., 1951), pp, 84-101 ; (Ora mi ui 
Etudis (teorges AVW/e (I95(i). %«d i, 
pp 253 2(>6 ; (’h. lie V is-chcr Thdone 
ft rdahte’s en drtnt tntematwnal pMo 
(1953), Hrmsacau in Hague Rerue it, 
73 (1948) Ml ). pp. 181-214 ; Bnerly 
in 5 (1924) pp. 12 14 ; (lurner 

in R.I., 3rd wi.. h (1925), pp 3n 5S 
(With rcf»‘rrn(ea at p. 37 to hrerature 
Wore the war), and in Hague Rinteil, 
vnl. ,3.5 (19.31) (i.). pp. 698-712; 
Morellet in R O., 33 (1926), pp. Kh* 

1 19 ; \ an Zanten in R I , .3nl scr., 1 1 
(1930) pp. 491.528; Barthclenn in 
/?.i. (/Viriv), 5(l<)30) No 14 pp.420 
140; .JaH(,enk.i in Sordisk Arta 
SrandxnaiuM, 3 (1932), pp. 3-27; 
Haeatad in HJ [Parm), 17 (193t>). 
pp. 26 84; and lielow. p. 117, See 
on the other hat|d Heller, Die Stu- 
verantUit (1937) p, .Montluc in JU. 
(Geneixt), 4 (1926k pp. 255-268. And 
»ee Giirvitch in .Journal of Legal and 
PohUcalSoctnlogy^2{mZ), pp.30 >1 ; 
Kadui. tbfd„ pp.i5-20; Aufrirht in 
(orneU Imw Q^rierly, Noven.Wr 
1944 and IVtarch fioe alao Hiimc 

of the Wntors teferriMi to above, 
p. 120, n. K 
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recht (11)26), pp. 11-62, 164*171 — Die Anerhnnung der StaaUn 
und Jiegieruvgen im Volkerreeht (l928)~KnubbeD, Die Subjekk des 
VdlhrrechU (1928), pp, 305-34 D-Hcrvey. The Legal Effeds of Rfygni^ 
lion in International law (1029)- -Kedt»lob, Lee pnncipes da droit dee gene 
modeme (1037), pp, 48-69 --Soalfati Fuiico, II riconoeeifnenio di stati nel 
dintto iniernaztomle (1938)- Venturini, II riconaeeimentc net diritto 
intemationale (1946)~Jiiiiinez de Arechaga, Reconoeimento de Oobternoe 
(1947)--Lauterpacht, Reeognttion in Irdemational Law (1947), pp. 87-174 — 
Jeasiip, A MtHiern Law of SaJttone (1048), pp. 43-67 -f’hatA*Iain m Etudee 
Geotgee Rcelie (1050), vol. ii., pp 717-734— <Jhcn. The Inlernaiional Law of 
Rerognition (1951) — HiBcottini. AUi umlaierah nel diriUo tnternazionale 
(1951), pp. 36 66- -Ench in Hague Rtrued, 1926 (iii), pp. 431-502 — ^Tem- 
perley, v. pp. 157-162; vi. pp. 284 .3O0-~8ander9 in Z.O.R., 1 (1919), pp, 
132 ff.- Larnaudo m H.G., 28 (1921), pp. 457-503— McNair in D.K., 1921- 
1922, pp. SJ-bl -4:Jharle» de VisachiT lu!*^ /., 3rd »er., 3 (1922), pp. 150-170, 
3('O-305 -'Fraenkcl in Columbia Law Rii^iev, 26 (1925), pp. 544-570 — 
Saliioh in Rtnein, 18 (1926), pp. 330-336 tbul. 19 (1927), pp. 169- 
186 Houghton in Anicfiran Law Henttr (1928), pp. 22S-247— Fiftchcr 
Williams in Groiwe Stxtcty, 16 (1929), pp. 53 81 ; in H,L.R., 47 (1934) 
pp 776-791 ; uml in Hague Rtatnl, \ol. 44 (1933) (ii.), pp. 202-312— 
.Oarelihll iinnvn in RJ,, 3rd sor . 13 (1032), pp. 5-33- KeWn in Hague 
Rfmnl. \oi 42 (1932) {w .), pp. 260 201 (’Kvaghcn m Uth, 24 ( 1932v pp. 
305-345— Dicna, f6W*, pp. 465 482— Sal viol i m Hague Recueil^ voL 46 
(1933) (IV.), pp, 44-66-Scelle. ibid,, pp. 373-393. and vol. 65 (1936) (i.), 
pp. l(»7-13r -Knerly. ibui,, \oI, 68 (1936) (iv.), pp. 48-62— Heuss in Z.V, 
18 (1934). pp. 37-89, and tbid., 19 (193y), pp. 1-38 -Redslob in RJ. 
(Carte), 13 (1931). pp. 429-443 -Oa\ar^ in R.G„ 42 (1935). pp. 6-99— 
Otti.lHighi in Ritteia, 28 (1936), pp. 3 33, 152 171— Raestad in RJ., 
3rd aer., 17 ^>936), pp. 257-313— Kesolut ton of the Institute of International 
Lav? adopter! m 1936, A.J., 30 (1938), Snppl, p. 185- Kelsen in AJ,, 35 
(1941), pp, 605 617— I^uterpacht in Hague Reeueil, vol. 62 (1937) (iv,), 
pp. 244-296, in TrUe Imw Journal. 53 (19441. pp. 386-459, . ud in ( Vi/am6ui 
, 4.) ( J945) pp, 815 864, and 4n (H146) pp 37 t» Atuti in 
Riiisia .36 (19531 pp. 30-63. 


§ 71. As the basis of the Law of Nations it the common Recogni- 
consent of the civilised States, statehood alone does notoomBhon 
imply membership of the Family of Nations. Those States of Mem- 
which are meml)er.<i are either original members because the 
I/aw of Nations grew up gradually between Ihetn through Fsi^jr of 
custom and treaties, or fhey are members as having been ^***"'**' 
recognised by the bo<ly of members already in existence 
when they were horu.^ A State is, and becomes, an Inter- 
national Person through reeognitio. only and exclusively. 

Many writers do not agree with this opinion. 'Iliey main- 
tain that, if a new State comes into existence either by 

' See ftbove, B 27 end 28. On the formetion of Stole# tee Biioottiiii in 
Riviito .18 (1839). 378-406. 
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breaking off from an existing recognised State, as Belgium 
did in 1831, or otherwise, such new State enters of right into 
the Family of Nations and becomes of right an International 
Person.* They do not deny that in practice such recognition 
is necessarj’ to enable every new State to enter into oflSeial 
intercourse with other States. Yet they assert that theo- 
retically every new State becomes a member of the Family 
of Nations tp^o facto by its rising into existence, and that 
recognition supplies only the necessary evidence of this fact. 

Others hold the view that it is a rule of International 
Law that no new State ht^^ a right as against other States 
to be recognised by them ; that no State hatf a duty to 
recognise a new State ^ ; and that a new State before it*- 
recognition cannot claim any right which a member of the 
Family of Nations has as agaiiust other members. In fact 
it is difficult to see what the function of recognition could 
be if the mere claim of a community to be an iu(lei>endent 
State, in the meaning of International Law', gave it a right 
to membership of the Family of Nations. 'I'hrough recogni- 
tion only and exclusively a State becomes an International 
Person and a subject of International Law.® However, as 
will be suggested below (§ 71a), while the granting of 
recognition is w'ithin the discretion of States, it is not a 
matter of arbitrary will but must be given or rt‘fused in 
accordance with legal principle. That jtrinciple, whic'h 

^ Sec, l<»r mstaiui*. Hall, and August I, U120, l>\ the (icrniano 
2d; Uivjer, 1 . p. 57 ; iSalvioli, t/// rit, , Puliah Mived ArhitraJ Tribunal. 
Kelaen in Hague Recueil^ vol 42 1929-103d, ('aAc No. 5, 

(1923) (iv.), pp. 260-294, and iii for a pronouncement in favotii of tim 
i2./. 4 (1929), pp. 613-bll , declaratory \ica. Hut bcc Herz in 

Veidi^, § 39 ; and in Hirwpp^ H orf . R,L, 3rd scr., 17 ( 1936), pp 564 590. 
i. pp. 283-286 ; BaUador« Pal hen, * Kivjcr, i p. 57 ; Fauchillc, § 204 ; 

pp. 190-197; Fcviozzi, TraRato fh An/ilotti. pp J56 168; Stnipp in 
dirttto tnferiiazM?fiol«, 1 . (2nd ed., 1933^ Hague Hecueil, vol. 47 (1034) (L), 
pp. 101-108, djatinguishea between pp. 422 452 ; Cavughcri in Rungta, 
long-established States, whose per- 21 (1932) pp> -1054145 Koi a tren 
sonality is grounded in the fact that chant cnticism of the h^gal oouceptirm 
they are already members of the of recognition S4*c K^nz in .1 J.. 44 
intematioua] community, and now (19.5<i) pp 713 719. See also Urowr., 
s^tes; Vftpietm FeatgabefUr Paul iW , pp 017-040 jsnd Hriggs, lAi// . 

(1931), pp. 181*202; Fischer 13 f 1919) pp 113 t21. 

Williams in Hajfue Reeueil, voL 44 • Seebclow, J lldL As to the status 

(1933) (ii.), pp. 203-313, and in of unrecognised Slates lieforc the 

47 (1934), pp. 776-780, See Permanent (^urt of Tnteriiafional 
also Jkiuische CotUtnenial 0a$-0eadl- Justice see 8pu^ii)os in RJ, 
echafi T. Pcliah 8iaU^ decided on (GTsfisva), 5 (1927), pp ,35-45. 
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applies alike to recognition of States, of Governments, and 
of belligerency, is that certain conditions of fact, not in 
, themselves inconsistent with International Law, impose the 
duty of, and confer the right to. recognition ; that recognition 
is not an act of ai bitrary discretion or a political concession ; 
and that it is constitutive of the rights and duties pertain- 
ing to statehood, governmental capacity, or belligerency 

71a, Iri recognising a new State as a member of the Uecogni 
inl(*rnatioiial community the cMsfing States declare that in 
their opinion the new State fulliU the conditions of statehood 
as re(|uircd by Inteinaliriiial I^aw. In thus acting, the 
existing States perform, in the full exercise of their dis- 
crt‘tion, a (luasi-judieial duty. In the absence of a special 
organ competent to fulfil that function, they are entrusted 
by International l^aw vith the ta'nk of ascertaining w'hether 

the conditions of stateh(K>d as laid down bv International 

* • 

Law 1 exist in any given case. The bulk of the practice of 
States probably suppoits the view that Governments do 
not deem themselves tree to grant or refuse recognition ^ to 
new States in an arbitrary manner, oy exclusive reference to 
their own ]>oIitical interests, and regard]e.ss of legal principle 
rndonbtcdlv , as the recognising State is in this particular 
mattiT both the guardian of its own intercbls ^ and an agent 
of International T-.aw\ it is unavoidable that political con- 
sidciations may fioin time to time influence he act or 
refusal ot imignition ' However, this duality of function 

' Nf ^114 .*010111 ri,;htP during the •»tru|rgle for 

* It foINmt. rh »t a (ominmnu mw indop<*inlomo See tho rUims of the 
have a .iltlioiij^h for the tin.e Tnited Statos against Denmark in 

uneiifoneahU*, nyht tr* foniuMtion 'ivith the Bergen Prizes^ 

nition. fsH* e q the Opinion nf Vfoore, i p 169 ; ^irdtira/ione, r 
Ad^n*, t^utetl Stakp St*ut*lai\ of p. 4572 See alao the case of the 
StJI, addr<>«fd on \iiKtisl 21. 1S18. a claim by the Umted 

to lV<‘8Klent Monroe with npml to Mates airainat Chile. Ijapradclle* 
tho Veneruclan itnii.pU (or iiulc- Colitis, ii pp. 215-21". 
pendeme: *'Jhm' ih a t»tapf in ««ch ’ In particuKi, the recognising 
contests when tin* puties stnuiilinR State must everc'ise care not to com- 
f >r indfpndcnce ha\<* i right mit a tortious act agaiiiht th' parent 
to demand its at know ledpincMit b\ Matt \ a pretipitAte act of rectig* 
neutral parties,' Mooi'e. i. p 7S. nitioii. Sec below, § 72. 

Ihero IS an mstaiuo of a Mate, * V toiisidcrible numkr of writers 
after its Independome had Ucom© hold the \icw that ajiart from the duty 
firmly ostablwhetl, claiming com owed to the parent State, recognition 

pt nsalion on account of losses sulTcred of States, go\ernmenta, and belliger- 

aa the result of being refu^iMl ency is entirely within the political 
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does not affect its essential legal nature. Recognition, while 
declaratoiy of an existing fact, is constitutive in its nature 
It marks the beginning of the international rights and duties 
of the recognised community. This is in itself, apart from 
what is believed to be the weight of practice, an additional 
reason why it is difficult to admit that it is a discrotionarj' 
act governed by political considerations of self-interest.' 
.-Precipi- § 72. Recognition is of special importance in those cases 
c^nition. where a new State tries to establish itself by breaking off 
from an existing State in the course of a revolution. Foreign 
States must then decide whether the new State ha.s really 
already safely and permanently established itself, or onlj 
makes efforts to this end without having alrcariy succeeded. 
That in every ease of civil war a foreign State can recognise 
the insurgents* as a belligerent Power if they succeed in 
keeping a part of the country in their hands, set up a (lovern- 
inent of their own. and conduct their military operations 
according to the laws of war, there is no <inubt. But there 
is a fundamental difference between this recognition as a 
belligerent Power and the recognition of the insurgents and 
their part of the country as a new State. The (|uestion is 
precisely at what exact time recognition asw now State may 
be given as distingiushed from the recognition a.s a belligerent 
Power. For -an untimely and precipitate recognition as a 
new State is more than a violation of the dignity of the 
mother-State. U is an unlawful act^ and it is frequently 
maintained that such untimely' recognition amounts to 
intervention.* 

In spite of the importance of the question, no hanl-and- 
fast rule can be laid down as regards the time when it can 
be said that a State created by revolution has establia^d 
itself safely and permanently. Indication of such safe and 
permanent establishment may be found eitligr in the fact 


discretion of States. Fur a detailed 
dianfuasion of the subjert sec Laiitc^f' 
in Tale Law Journal 53 (1944). 
pp. 385-4o8 and R^cogniUm in 
naiwnal 

^ Recognition of Btatca is, of 
course, a political function in the 
meaning that it is within the province 


of the Executive j. and not of the 
Judiciary, but, it f'ill lie noted, the 
executive organs wftbin the State ere 
often charged with the function of 
ascertaining and aimlying the law. 

• See below, voLHI, 78, 

^ « See below, f 134. 
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that the revolutionary State has utterly defeated the mother- 
State, or that the mother-State has ceased to make efforts 
to subdue the revolutionary State, or even that the mother- 
State, in spite of its efforts, is apparently incapable of 
bringing the revolutionary State back under its sway * Of 
course, as soon as the mother-State itself recognises the new 
State, there is no reason and no legal justification for other 
^ States to withhold their recognition any longer. Recognition 
by the mother-State is conchisiv^e proof of the fat t that the 
new State has finally eslablished its independence ^ 

§ 73, Recognition of a new Stat^ must not be confused K^sjogm. 
with recognition of a new Head or Government of an old^jJ^” 
State. Recognition of a change in the headship of a State,® or 
in the form of its Government, or of a change in the title of(;overn- 
an old State, are matters of iinjK)rtance But the granting 
or refi; >ng of these recognitions has nothing to do withsutes 
recognition of the State itself. If a foreign StaW lefuses to 
recognise a new' Head or a change in the form of the Govern- 
ment of an old State, the latter does not thereby lose its 


‘ WhoTi, in Paruma spmlcd 
from (’olombia, the I'liiUd iStatea 
imuiKlintcK nco^niaed the iiexv Hi. 
pulilK as .ill ind< [KMidiMit Mate and 
pre\cnted Poloinbia from ahwrtnifi 
htr authority oicr the relxllious 
proiinre Wlmtevei ni.n\ have been 
the ultiniute ]u<ititii ntioii of that ntep 
there is no doubt that it aniounUd 
to inteivcntion For tlu inotuofi of 
thi** action nee Moore, iii 
pp. to and folloiiing, ancl .Sott in 
AJ, in (1921). pp mm. The 
< ontroversy Iwdiiiu n the Tniu d Mati s 
with Colonilua was hiialh ‘'Ottled b\ 
a treaty nejjotmted in 1911 and lati 
he<f in 1922 The TrtiiU piniidul, 
infer ufia, for a pay meat of 
to be made to Oolombin. For an 
account of the final stafreH of the ron 
troverej see Jones, Ike Caribbean 
nwe imam), pp 311 338 

* The breaking off of the Anient an 
Statee from their KurojMvm mother 
Stttea farniahea man} illuHtratiie 
extmpW. Thna the retoRnitioii of 
the Pnited States by France iii 177H 
wai precipitate. But when in 1782 
Great Britain benelf recognised the 

VOL. I, 


ind( p( iidt nee of the rnitcd States, 
other State;, could aicoid rr cognition 
t« o without giving cfTtiue to Gnat 
Britain. Again, whin the South 
An mean (olonui. of Spain declared 
thiir indtpndence in )8l0, no Power 
rccogniaecJ the new Mates for manv 
^ea^^ When, ho^v^ir it lieiann 
apjiareiit that Spam, although she 
vliil kept up her cl ims, was not 
able to restore hrr sway, the rniUil 
States recognised the new States in 
1822 and (^leal Britain followed 
the < sample in 1S24 and 182.*) See 
(Iiblw. RccogtitUop A Chopier from 
(he Uutory of (he Aor/A Amirtran 
and tSouth .lwenca?i S(aies (I8t>3), 
Mooie, 1. §§ 28 38 ; Smith, i pp 
113 170 And see, in particular. f'>r 
inyaluable information. Dipiimutu 
Corre^pondenre of the Vnt(ed 
concerning (hr indejiendence of (he 
J atin Amerttan A'aftmts. f liiM by 
Man*'U!g, 3 voU (1925), arid Jinlain 
and u. Independent e if f<Uw A weriea, 
1812 1830, Editcfl by Welwter, 2 
( 1 938) See also Kobertaon, Cranee and 
La(w 4mencon Independence 

» See below, § 342. 
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recognition as an International Person, although no official 
intercourse is henceforth possible between the two 'iSfBtes 
as long as recognition is nut given either expressly or tacitly. 
If recognition of a new title ^ of an old State is refused, the 
only consequence is that tlie latter cannot claim any 
privileges connected with the new title. 

§ 73a. In the case of the accession of a new Head of a 
State, whether it be a new monarch or a new President of a^ 
republio, other States are as a rule notified and usually 
recognise the new Head by some formal act such as a message 
of congratulation. But neither such notification nor recogni- 
tion is strictly necessary according to Intcrnatioiml Law, 
because an individual becomes the Head of a State not 
through the recognition of other States but through the 
Muncipal Law' of his own State. Such notification and 
recognition arc, however, not devoid of legal importance, 
because notification the one State declares that the 
individual cunceme<] is its highest organ and lias, by its 
Municipal Law, the power to leprescnt the State in the 
totality of its international iclations : and, conversely, by 
recognition other States declare that they are ready to 
negotiate with such individual as the highest organ of his 
State. In practice, when the new Hea<i lias ••ome into his 
position in a normal and constitutional manner, such aa suc- 
ce.s8ion to the throne on the death of the reigning rnonaich or 
by a presidential election, recognition is giantiMi ns a matter 
of course. Similarly, it a State were to change its form of 
government, for in-ataiice, from a monarchy to a republic, in 
a constitutional manner and without anything in thi' nature 
of a emp d’/Jat, there would be no question of withholding 
on that account the rw-ognition of the new (Jovenimcnt.* 

§ 736. VtTien, however, the new Head or Government he 
it a monarch succeeding another monarch, a President of a 
republic succeeding another President, a monarch succeeding 
a I^ident of a republic, or a President 'of a republic a 
monarch— comes into power not in a uonstautional manner 
but after a cou^ revolution (which tieeil not involve 

' 8m below, { 119. of the cheii(!(> 4 the title of enuiher 

State or nt i|« Heed Me below, 

* For the recognition fay n Kioto 1 119. 
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bioodsbed), or any other event involving a break in legal 
continuity, the determination by other Statca of the attitude 
to be adopted towards the new Head or Government is often 
difficult. They are called upon to arrive at a decision on the 
^question whether the new authority can be properly re- 
I garded as representing the State in question. In arriving 
at that decision they exercise a discretion which, though 
' necessarily wide, is not an arbitrary act. 

§ 73c. For, as in the case of recognition of new States,* soTh* 
also in the matter of lecognition of Governments the act of 
recognition is not a function which International Law can,ofB«ot!- 
in principld’, leave to be decided by purely political con-”}^^",,,,, 
siderations on the part of third States. A State whose o*®"**- 
Government is refused recognition is for most purposes 
deprived of the benefits of membership of the international 
con'»nu..ity. It is accordingly difficult to admit that the 
withholding or withdrawal of those benefits is* a question 
entirely outside legal regulation. A Government which 
enjoys the habitual obedience of the bulk of the population 
with a reasonable expectancy of j)<*rmanence, can be said 
to represent the State in question and as such to be entitled 
to recognition. The preptmderanl practice of States, at least 
that of Great Britain and of the United States, in the matter 
of recognition of Governments is based on the principle of 
effectiveness thus conceived. As a rule, tha* principle has 
been interprete<l in the sense that the new Govei''ment must 
be 8up}X)ited by the ‘ will of the nation, sul>8tantially 
declared.’ ^ and that there must be evidence of popular 
approval, adequately expressed, of the i evolutionary change * 

After the First World War no such evidence was required 
in most cases. Kxercise of power, with the apparent ac- 
quiescence of the ]X)pulation, w'as considered to be sufficient 
proof of effocti\cnes8. In such cases British diplomatic 
representatives abroad were instructed to mtorm the new 
Government that the revolutionarv change ‘ did not affect 


' Sei* above* { 71c* 

* Jeffenoii to Oouvemeur Moms. 
November 7* 1792 ; Moore i. p. 120. 

^ See* <. 9 ., the insietenoe of Groat 


Britain 011 a formal vote of the oon- 
Btitiient Aasembly ae a condition to 
the recognition of the Govemmeiit 
of the much Convention in 1970: 
B.F.S.P.* 61 (1870-71), pp. 761, 996. 
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the relations between the two countries.’ > The practice 
of the United States underwent a similar change.’ It is 
probable that the abandonment of the requirement of 
express popular approval was merely a passing phase in 
the practice of recognition at a time when the principle 
of government by consent suffered an eclipse in many 
parts of the world. 

OocasionaUy States have refused to recognise foieigii 
Governments either on the ground of their revolutionary 
origin and the degree of \ iolence accompanying the change ’ 


^ See. for itiNtAUce, with legani to 
the recH»frnition in 1930 of the Gomtii 
inenta of IVru, Boliv ia, mid Argentina * 
Hansard. Pari. Debater, CommutiN. 
1930.1931, vol. 244, coU. 458, 1304. 

• Thub with regard to Peru, Bolivia, 
and Argentina recognition uab 
granted in 1930 on the basis of evid* 
ence that the* new C«o\ eriimentH in 
these lountnos ' are de facto m contn>I 
of thoir respective countries and that 
there is uo acti%e rcswtaiut' to their 
rule ' : AJ., 25 (1930), p. 121 ; Hack- 
worth, I. p« 223 This constitutcfl a 
departure from the prailice of reiog- 
mtion as previously pursiieil by the* 
United States. For although the 
United States had always rejected the 
principle of legitimacy as a test of 
recogiution, it adhered to the rw|uire 
ment of BuWquent legitimation, hv 
an adequate expression of iiopuUr 
approval, of the revolutionary ch.irige 
This was so in partKular during the 
administration of President Wilson, 
which 111 this matter was essentiallv 
in keeping with the pnnciples euiin< i 
ated by Jefferson (see above, p. 131, 
n. 3). Hut see the statement of the 
Heeretary of Mtate fc^timson made in 
1931 : i.4atin« American Series, Xo I 
(1931), p. 8. See, generally, (jijebel, 
ReeognUum Policy t,f the f ntled 
States (I0i5) ; Cole, Hecognitton Pnliry 
of the UniM States stnee 1901 (1928) , 
MacUorkle, Amencan Policy of Re^ 
0fgniU%on tOtpards Mexico (1933)- 
MeMahon, Recent (*hanges in the 
Recognition Potiry of the United States 
(1934); Laiiterpaipht, Recognition in 
International Law (1947), pp. 87-174 ; 
Noel- Henry in iZ.Cr., 35 (1928), pp. 
201-267; Dennia in Foreign Affairs 
(U,8.A.). 9 (1931), pp. 204-221: 


Haekwuith. i. pp, 47-^1, and m /I .*9. 
Proceedings, 1931. pp. 120 131. 

* For an oarl} example see the 
refusal of («rent Uritain to reiognise 
in 1792 the French revolutionary 
Clov ernment : Smith, i pp 80 98, 
See also ibid., pp 229 233, cm the 
Hritmh refusal from l903‘]9CiO to 
recognise the new Seibiari I Jo\ ern- 
ment following upon the assassination 
of the Serbian King and Queen. 

The five (Vntral Vmernan Hepuh 
lies concluded lu 1907 and 1923 
treaties emlrndying the ho called 
Tobar doctrine in ivhuh thc> bound 
themselves not to grant n^cognition 
to any (tovenmient coming into 
existence h> re\oliitionArv means * so 
long as the freely elcctefl repre 
sentatives of the jHM>pIe . , have 
not constitutionally reorganiHed the 
country.’ See WooIm'v in A.J,, 28 
(1934). pp. 325-329 In 1932 C’osta 
kica and in 1933 Salvador denoumcrl 
the Treaty of 1923, 

For the so-t ailed Kstrada doctrine 
enuiKiatt^d in 1930 bv the Mexitan 
l«ortugn .MiniHUr and alBrniing the 
duty of continuing diplomatio re- 
lations. MO far as possible, without 
regard to revolutionary changes see 
A.J., 25 (1931), Soppl , p 203 Sc^c 
alMO Jessup in AJ., 25 (1931), pp. 
719 723, and Ncrip in R /. {Pans), 7 
(1931), pp. 4.3(1 Ura 

See also the aw|rd of October 18. 
192.3, by the fornler Ptosident Taft 
in the arbitratiojb lietween Great 
Britain and Osta 4 <ica for the statt^ 
ment that rion-r^gnitioti on tl e 
ground of dlegitifriacy of origin is 
not a rule of Ii|ti>rnationa1 La« : 
Annual iHgest, 19123-1024, Case No. 
15 («). 
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or because of their supposc^vd unwillingness to fulfil inter- 
national obligations.^ Koither of these tests can be regarded as 
satisfactory. In the absence of effective international guar- 
antees for securing Just government and proper administra- 
tion of the law within the various States, it is impossible 
to insist on the perpetuation of any existing regime by a 
refusal to recognise its revolutionary successor. Neither is 
it in the long run practicable to adopt the indirect method 
of refusal of recognition as a means of compelling the fulfil- 
ment of international obligations. The more rational; 
method is to grant recognition and then to insist, by such' 
means as International Law oflers, on the proper fulfilment! 
of its obligations on the part of the re<*ognised i loverninent.* 
It must be emphasised that the effect of a revolution 
resulting in a Government which for a time fails to secure 
any rec.>^nition from foreign iStaU*s, does nf)t destroy the 
international personality of the State or free it, permanently 
at any rate, from existing treaty obligations , though it 
involves an interruption in that Stale's legal capacity for 
international purposes.^ 


§ 73(/. Within the United Nations and within inter- Kecogni- 
uational organisation generally the question arises as to 
tile position ensuing from the fact that, as tlie result of 
civil war or some other revolutionary change, two or more ^Xtion 


authorities claim to he the Government cntitlcu t 
a M<*mber State m tlie United Nations. IJ. 


) represent 

, United 

t' General Nations. 


‘ Thus jnaiij States refused (or a a tendency tt> shape the practice 
long time to Tcci>gmhe the (to\eni of recognition ui.h the view to 

S mcnt of Soviet Hussia on account of making it conform with lielligerent 
its unwillingness to fulfil obligations requiremenls. Thus, for instance, in 

contracted by the former UuKbiaii 1944 Oreat Kritam and the United 

f (lOveniimuitM and to give assurances States declined to recognise the 

of abstention from subversive pro- Argentinian UoTernment on account 

paganda abn>ad. See below, p. of its failure to adopt a pobey in 

1. 2. On the recognition of the Soviet keeping vvith that of other Amenesm 

Government by the United States in Kepubhes. But see Kiinz m A.J., 

11133 see JhKumenti, 193.1, pp 451). 38 (1044), pp. 438441, who regards 

472 ; Kleist, Die volkemrkiltche the refusal of recognition in this case 

Antrkennung Sni'jetru^lamh (1034); as corroborating the vieB* that re- 

Boughton in hUernalional ( oneilta^ cogi. ^*on is never due as a matter of 

(UA (Pamphlet No. 247, February legal uuty. 

1920); Dickinson tn ^/icAigaK fxiw 

Hivitw, 30 ()931*]932), pp. 18M90; * See remarks by the ('lommittee 

K<)rovin in Jotra Jmit Review, 19 of Jurist* in the* Aaland Islands 

(1433*1934), pp. 259*271. question, Off> J., Special Suppl. 

^ In time of war there is often No. 3, p. IS. 
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Assembly was confronted with that question, in and after 
1950, when the Government of the so-called People’s Re- 
public of China obtained effective control over tlie entiro 
Chinese territory (with the exception of the Island of Formosa 
whose territorial status was doubtful) and claimed to 
represent the State of China in the United Nations. At that 
time that Government was recognised only by a minority 
of the Members of the United Nations. The General 
Assembly, after prolonged study of the matter, adopted in 
1950 a Resolution stating that in case's of that description 
* the question shoidd be considcretl in the light of the 
Purposes and Principles of the Charter and the circum- 
stances of each case.’ ^ Principle would seem to demand 
that a purely nominal authority, albeit coiitinuing to be 
recognised as a State by a number or majority of the 
Members of the United Nations, is not entith'd to repri'sent 
the State 'in question. On the other hanil, although a 
revolutionary cliange of government is not normally tlie 
projjer occasion for rc\iewing the (jualifications of active 
membership of a vState, there is no obvious abuse of power 
involv«'d in the disinclination of any member of the United 
Nations to give his assent to a change in file representation 
of a State in such manner as to recognise the credentials of 
a Government wh<*8e conduct is believed to be such SvS to 
disqualify it from membership if the case were one of 
admission of a new' State. In any case, it follows from the 
principles governing the question of implied rt'cognitiou * 
that assent to the admission of a now Government as repre- 
senting a iState within the United Nations does not neces 
sarily imply reiDgnithm of that Government.* 

§ 74, De /actojycognition ol u State or ( Government * takes 


* KciKiliitiiin 390 (J) of 
14, 195<). 

* Sec Mm, { 73rf. 

* 8oe on qui^stion of the repre- 

sentaiion of China in the United 
Natk>nA Uang 14 A.J., 45 (1951). pp. 
559*707 ; Brigftfl in IfUemaivmil 
Or^fanizniioH, '6 (1052), pp. 102*209; 
and Fftsmauriee in Tear Book of 
World Affaire 1952, pp. Ana 


wp frt'nprnllv Alilricht m A.J , 41 
(1919). pp. 979-7ilM 
* On de /tuio ^recognition and the 
statuA of GoverAmenti recognised de 
fado see (in addiion to the literature 
Cited above, {711 Kougier, gumti 
eivike et U drOU des psns (1903), 
pp. 478<500: Ipiroponlot. Ms de 
facto Htffkrung m VAkarrtcht (192h) ; 
NoithHenry, £e$ gouvememaiUi di gdi 
devani U juge (1927) ; Herve/, The 
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place when, in the view of the recognising State, the new 
authority, although actually independent and wielding 
effective power in the territory under its control, has not 
acquired sufficient stability or does not as yet offer prcmpects 
of complying with other requirements of recognition such as 
willingness or ability to fulfil international obligations.’ 
Thus, after the First World War, the Governments of 
various new States, such as Finland, Latvia and Esthonia, 
which formerly constituted part of the Russian Empire, 
were recognised in the first instance as de facto Governments 
pending the final territorial settlement in that part of the 
world.® The Government of Soviet Rub^>ia, although, to 
all appearances, firmly and effectively established, was 
recognised for a number of years after its establish- 
ment by many States de facto only on the ground that, 
in thoir view, it was unwilling to fulfil its international 


fjegal Effects of Recognition in Inter- 
mitional Law (1928), pp 1*M8; 
Kunz, />!« Anerlfnnung mn Sta4Uen 
und Heqierungen im Volkerrechi { 1928), 
pp 50 63. 132 169 ; Stillo, Die Hecht 
eieUung der de facto Regierung tn der 
enghtchen und ameritani'tchen Recht 
aprechunq (1032) ; S< hhit<T, Dr fario 
Anerkennunq tm VMerrtrht (1936). 
Ilackworth, i §§27-29, ifernhe^ in 
AJ,, 14 (1920), pp. 499 618, Ur- 
fiaiide in H 0 . 2S (1921). pp. 457-503 , 
Potlesta Costa. i6k/, 29 il922), pp 
47-59 . Dickinson iii Michigan Law 
Review, 22 (1923). pp 29 45. 118 134. 
and in A.J , 19 (1925), pp 263-272, 
753-756 ; Baty in Yale Law Jovrnal, 
31 (1922), pp *469-488 ; Houf^hton in 
Minnesota Law Renew, 14 (1929- 
1930), pp 251-2G9, Lautorpaoht in 
B.r.. 22 (1945), pp. 161-190. It must 
be noted that iKith de facto and de jure 
recognition are legal acta. Tlic ex 
preagion ‘ de facto recognition ’ i^ a 
<H,>nvenient abbreviation for ‘ recog- 
nition an a de facto Ooverniiicnt (or 
Btste),* and de jure retogiiition for 
* recognition nnnde jure (vovernmont 
(dr State).' The diatinction between 
de facto and deiure recognition has no 
bearing upon tho legitimacv or other- 
wne of tne now authority from the 
pcint of view of tho oonatitutional law 
of tho State oonoemed. For an em- 
phftio repudiation of the view that 


constitution il legitiiiiHry m a condition 
of recognition of govemmenta in 
luternationcil Lau see the award of 
Taft m the arbitration between Great 
Britain and Costa Hica in 1923 * A,J^ 
17 pp 147 174 , innual 

DtgeM, 1923-1924. ('ase No. 15 See 
also kfpvhiic (tf Pfrur Peruvian 
Guano (1 8^7 ), Mt Ch D. at p. 497 ; 
RepuMtr t,f Peru \ Dreyfus Brothers 
ro. (1S88), .38 (*b 1) .384, where, it 
ap}>earH, the Court refused to conaider 
as relevant the cure i stance that the 
Peruvian (lovernincm, recognised bv 
Great Britain. wa4 a tcvoltitionarv 

* de facto ' dictatorship. 

> Thus in the case of The Gagara, 
the Foreign Office informed the Court 
that His Majesty's Government had 

* for the time being provisional]} . 

and with all necessary reservations 
as to the future, recHignised the 
Eatboniaii National Council as a de 
facto, independent body, and accord- 
ingly has received a certam gentleman 
as the informal representative of the 
provisional (FOMininent ' * [1919] 

* For a list of States whvh recog- 
niseci he Soviet Government ui that 
wa} see AJ,, 28 (1934). p. 97. See 
also Appendix XXIV in Taracouaio. 
The Sot'iti CnKm and International 
1^11* (1935); ToMibee, Survey, 1924. 

pp. 228 262. 
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obligations in such matters as compensation for the 
confiscated property of foreign subjects and acknow- 
ledgment of liability for financial obligations incurred by 
its predecessors. 

Recognition de facto is, in essence, provisional and liable 
to be withdiaun if the absent requirements of recognition 
fail to materialise. It is indistinguishable from de jure 
recognition inasmuch as the legislative and other internal 
measures of the authority recognised de facto are, before the 
courts of the recognising State, treated on the same footing 
as those of a State or Government recognised de jure} 
Similarly, a State or Government recognised de facto enjoys 
jurisdictional immunity in the courts of the recognising 
State.* But it is not correct to assume that no legal conse- 
quences follow from the distinction between de jure and de 
facto recognition. Thus, at a time when, in 1S>37, (ireat 
Britain recognised de facto the Italian rule over Abyssinia, 
it was held that Italy could not be regarded as entitled, by 
virtue of State succession, to the assets of Abyssinia.** The 
legal position underwent a change in this respect after the 
annexation of Abyssinia had been recognised dr jure * 
According to the practice of some countriea, including Great 
Britain, de facto recognition does not, as a rule, bring about 

* V. Sagar, [1921] 3KB <»overinin=‘nt liad no effect, m> fnr as 

532. The rule laid dtmn in thin <ase Kn^liAh (Oiirts Here eoncerned. in the 
that there is n€> diM motion lietween temlor\ uudtT the eontnil of the 
tieforto and tie jurf rer ognition for the Nationalist Govei nmciit n « o^nised tie 
p«ir|>o4eof gikinj;;efTeft totheint<riial Jaeto, (I93H) 2 KB. 170; \nvual 
acts of the n*rognised authority - but Dxqettl, 1938 1940, Tase No 29. 
noft necebs.iril\ for other purpose'^ * Th€ Origaro, [1919] I* 9r» In 

has since lieen applied in numerous TAe /trau/tu/su J/endi it Has held that 
cases. Thus in Hank of Elhiopta v the Nationalist («ov< rnnicnt of Spain, 
Saiwnal Rani of Egypt and Lignori nhich nas recoKiiised aa a de farto 
the Court held that, m view of the fa( t Ciovernment of the part of Spam under 
that the British (government recog« its contnd, was entitled to junsdio- 
nised the Italian (•overnment as lieing tiunal immunity In an ar tion brought 
the ds/aefo government of the area of against it In the de ptre (>overnnieiit 
Abyssinia then under Italian control, of Spam: [1933| B. 233; |I939] 
effect must be given to an Italian P. 37, (1939) AC. 210; AnnufU 
decree m Abyssinia dissolving the Otgesi, 1938.194(1^ Case No. 25. Por 
ittlaintiff Bank and appointing a a criticism of tbe^deeision see I^auter* 
liquidator: [I937J Ch. 513 For a pacht in MadeH^ Law } 

criticism of this decision see MtNair, (19.39-1940), pp. )l-20, and Hrigga lO 
Ugal Effects of War (2nd etl . 1944), A,J., 33 (1930), dp. 080 690. 

p, 341. See also Banco de Bftban v. * Hatle iSelaseU v. Cable and 
Saneba and Rey^ where it was held Um fAd (No. 2), [1039] ('h. 182. 

^hat the decrees of the de fun Spanish * Ibid. 
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either full diplomatic intercourse* or the conferment of 
diplomatic immunities upon the representatives of the de 
facto Government.* 

§76. Among the more important consequences which Come- 
flow from the recognition of a new Government or State 
are these : RMf thereby acquires the capacity to enter 
into diplomatic relations with other iStatf's and to make 
treaties with them; ^Within hmjtation.<. which are far 
from being clear, former treaties (if any) concluded between 
the two States, assuming it to t)e an old Slate and not a 
newly-born one, are automatically revived and come into 
force®; (3);it thereby acquires the right which, at any rale 
according to Knglish law , it did not previously po-ssess, of 
suing in the courts of law of the recognising State * ; ^ it 
thereby acquires for itself and its property immunity from 
the jtHj^lietion of the courts of law of the State recognising 
it and the anciUary rights which are discussed’later ® - an 
immunity which, according to English law at any rate, it 
does not enjoy before recognition.* (5) It also becomes en- 

• Sr« the Matcmrnt of tbr Fureign 0 (w an3 umiiogniiird States wbow 

Oflfifp HI the course of the proreetJinps (jovernments \tere t i>np(H:|uentl,\ uj»- 

m Fenton TeittU Aj^sormtwn v reto^niscd, but niurh of the rpAsoning 

Krasmn (1922) 38 T L R 280 iy»c is relevant See as to tbeae eaees 

alflti of (Viinmons, Debates, Hui*he-Foi:, nted l>eloii, p 138, n 3); 

vol 130, col. 2198, for the statement and see Spirop(>iilos, op pp 128- 
tlut the repre'sentatives of the Soviet 140, iuho contrasts the attitude of the 
(.r»vi'rnn\ent, subsequent to it«» re- Kiiiihsb courts th that of the 

(ogiution de facto, would not lie I'K.ih courts, Ainenran law 

recognuMHl as diplomatic represen- ippean to be the ^ame : Ruvfian 

tativoM, Soctah^t ReptMie s. Ctbrarto (1923) 

• However, it apj>earfi from the 2.3o X V 285 ; Ctbrarto v. Russian 

language used by Senitton and Acton Trade Ikleefattov in Italy, .Inniiuf 

L.JJ. in the above <a«o that the Dxtfcst, 1931-1932, Oa«*e No, 26: for 

matter might have Ik'ou open to the American literature see bt'Iow, 
doubt but for the fact that the Trade n t>. 

Agreement aith Soviet Hiissia of ' See below, J 115. 

1921 excluded, by implication, the • A fair infcreme from TAe 

grant of diplomatic immunities. Ac- [19241 23*5. Stn* also Th Anttette, 

conling to the practice of the United The Dora, L.R. 1 1919] F. 105. 
dtatoa, representative*, of a govern- Amencan courU have granted certain 
ment recognised de facto enjoy diplo- immiuuties to ’«n unrccogiiisec! (tov- 
matie immiiiutios. ernnient, the ground beinj; that im- 

* See British Note to Kussian munitv ought not to fh^pend on 

Soviet (loverninent Tovnbee, Sur- rei nitioii but on the nature of the 
wyt 1924, p. 401. action : aec irui/si*Au v, Russian 

* City of Hems y. Hank of Fngland Social tst RtpuUic (1923) 234 N.Y. 

(1804) 9 Ves. Jun. 347; Jones v. 372, 138 N.E. 24 ; t Hdsrhill v. 
(Atrciadaf Bto (1823) Torn, and Hubs. Hernandez (1897), 168 U.S. 250; 

207, p. 67 ; Taybnr v. Barclay (1828) SankMl v. Oinaib AH Rnsstan Gorem^ 

2 Jim. 2)3 (the last two are cases of mrnf, Annual Digest, 1923-1034, Case 
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titled to <lemand and receive possession of property situate 
within the jurisdiction of a recognising State, which formerly 
bflonged to the preceding Government at the time of its 
supersession.^ (S^ecognition being retroactive ‘ and dating 
back to the moment at which the newly recognised Govern- 
ment established itself in power, its elTeot is to preclude the 
courts of the recognising State from questioning the legality 
or validity of such legislative and executive acts,’ past and 
future, of that Government as art‘ not contrary to Inter- 


No. 70 ; VoevodiM v. Oovemmeni of 
the Commatider-in-VhUf of the Armed 
Forcee in the South of Rueeia, ibid., 
(9311032, Case No. 25; see also 
Sokoloff V, National dt^ Bank (1924) 
230 N.Y. 158, 145 N.e. 917, for a dis- 
cussion of the same point, and 
Borohard in YaU IjQw Journal, 31 
( 1022), pp. 534-637 : Dickinson in 
Michigan La%c Hevietp, 22 ( 1923), 
p. 131, and in A.J., 19 (1925), pp. 
263-272. 

For instanc'e, land ; see Answers 
in the House of Commons on May 12 
and 14, 1924; Hansard, Commons, 

1924, vol. 173, columns 878, 1312. 
Stale archiiee : Union of Soviet 
Socialiet Republics r. Belaieto (1925) 
42 T.L.R. 21 ; the same v. On/tu 
(1925) 69 Solicitore* Journal, 676, 
Ixmdon Timee newspaper. May 14, 

1925, Merchant Shipe The Jupiter 
{19241 P. 236, 

• 8ee below § 75/. 

• A, M. Luther Co. v. Sagor <fr Co., 
[192IJ 3 K.B. 5.32. Bie Fachiri in 
B.Y., 12 (1931), pp. 05-UKi. This is 
the established doctrine of English 
and, until 1933, of American courts. 
In 1933, in Salimoff v. Standard Oil 
Company, 262 N.Y. 220; 186 N.E. 
679: Annual Digest, 1933*1934, Case 
No. 8, the <>»urt of Appeals of 
New York held that the national 
isation decrees of the unrecogniserl 
Soviet Ciovemment with regard to 
property situated in Kussia were to 
be treated as valid. The decision of 
the Court w»» probably influenced by 
tlfiP statement of the Department of 
State which was presented before the 
Court and which affirmed that the 
Iteviei Govemmatit lixercised eff«$etiv6 
power in Russia and that the refusal 
to leoognise it was due to reasons 
other than absence of effectiveness. 


In the case of Sokoloff v. National 
('itv ffanl (1924) 239 N.Y. 158, 166; 
AJ., 10 (1925), pp. 269, 270. it was 
pointed out that courls might recog- 
nise acts and decrees of an unrecog- 
nised foreign Government * if violence 
to fuudamontal principles of justice or 
to our own pulitic policy might other- 
wwc he ilotic.* See aNo Kck v, Neder» 
(andech Amerikaop^rhr Sioojnraort 
(1944) N.Y. Siipp. 2il 1167; Annual 
19(6, ('•ase No. 13, where' it 
was held that the refusal of the Gov- 
errimeiit of the UniU*d States to gi\e 
legal recognition to flic (orrnnn 
annexation of Austria did ni>t mean 
that Gerinnn law was inoperative 
there. See generalK on the judicial 
jiractice in the , riiiti d St.iteH in 
matters of rf*cr>gnition, Dickinson in 
A.J., 25(1931), xip. 214*237 ; Tennant 
in Michigan Imw Review, 29 (1930* 
1931), pp. 708-741 ; Borohard in A.J., 
26 ( 10.32), pp. 261-27 1 . For a learned 
and treucliant although somewhat 
one sided jdea for an independent 
judicial treatment of these oiiestions 
see Jaffe, Judicial Aepecte of Foreign 
Relatione (1933), and Mann in Orntiue 
Society, 29 (liH3), pp. 143-170. So 
long as the jfiinction of recognition is 
perfi»rtned by the Executive, it is 
difficult to see how the judicial organs 
of the State can treat as valid the 
legislation of a fpreign authority 
which the eaeciitiva organs of the 
State treat as non-existent. On the 
position of iinreeogniMid Governments 
generally see also Ho&ghton in Indiana 
Law Review, 4 (I9til-I929), pp. 619 
et eeq„ and in Minnhjeoia Ijaw Review, 
13 (1929), pp. 216 ef^e^f. ; Bushe-Fot 
in B.Y., 12 ()931)fpp. 63-75, and 
13 (1932). pp. 39148; Wright ill 
AJ„ 26 (1932), pp, 842-34S; Kallis 
in Virginia Law Rkview, 20 (1931* 
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national Law < ; it therefore validatee, so far as concerns 
those courts of law, certain transfers of property and other 
transactions wliich before recognition the courts would have 
treated as invalid.® 


1934), pp. 1 €t uq . : Makarov m 
7j,6A\, 4 (1934), pp. 1-24 : Doukao, 
ibid,, 36 (1937), pp. 107M098. For 
further literature aee lielow, § 75/. In 
Hussian Volunteer Fleet v. United 
SUUee (1931). 282 U.». 481 ; Annual 
Dxgtei, 193M932. Oaoe No. 24, the 
Supreme (Jourt of tbo United States 
hold that non recognition does not 
deprive the nationals of a htate x*itb 
an unrecognisedUovernment of a right 
of aetion. An<i wc g<*nerall\ on the 
effect of nnognifiorj tm application of 
foreign law LipHteni in Grtdiue Sot iffy, 
33 (1950), pp. 137 1 88; l*5te\ enroll in 
f'olHitibia Lan Ittufu 51 (193]). p 
710; and comment in rnottsxiy uj 
('hicuiyo J.ao' tSufu' 19 (1951), p 73 

* See 1 m4ow ^ 113n6 

• Charles de Vissther, op, nf., 
pp. 162-106 ; Spiropoukw, op. cit . 
pp. 164-168 ; M( Nair, op. cU. at p. 61 , 
Mcrvyn Jones m Ji. 1' , 16 (1935), pp. 
42-55; .1. M. hxUher < <i \. Sugor 
(1921) 3 KM. 532; WtlharM v. 
Bruffy (1877) 90 U.S. 176; ( .S. v. 
Trumbull (1891) 48 Fi'd, 94. Scott, 
f’oses. p. 322; Uetjtn v nival 
Leather Co. (1917) 246 U.S. 397. Scott. 
Cases, p. 70; fitcaud v. Avienran 
Metal Co. (1917) 246 U.S. 304. For 
other applications of the principle 
of reiroactivit.v in International 

see below. J i67/. See also IVud- 
bomnio in 62 Clunei (1925), pp. 
318-330, who points out that one 
of the first practical < oii«*eqiience8 
of the French Fecognition of the 
Soviet Government was that the 
French assets of French Iminchee of 
corrorations having their si^ge social 
in Kiissia were plawl so/us aeqnestre 
as the result of the recognition of 
the Hufisian iiationahsation dccrvi^; 
it seems, howTver, tliat this was a 
provisional measure (see a judgment 
iO 1926 hy the (’ourt of Appeal 
of Ai*. Hecember 23, reported In 
Ksmein in ZeUschriJt fUr auslau 
aiechee und iniemationales Pniatrecht, 
I (1927) pp. 315. 316, and mi Annual 
JUgeet, 1925-1926, Case No. 17, where 
the Court refused to recognise the 
validity in JVance of the Soviet 


nationalisation decrees *as violating 
the very ba<u*8 of the French legal 
system '). For a clear statement of 
the attitude of French courts see Cie. 
Sord de Moseou \. Phenix Espagnol, 
decided in 1928 by the Pans Oourt 
of Appeal: Sirey, 1928, ii. p. 161: 
Annv^ Digest, 1927-1928. Case No. 
42. Similarly, the courts of the 
United States* while adhering to the 
view that retognition has the effect 
of validating the legislation of a 
foreign Government inside its terri- 
tory, Lave held that no extra-terri- 
torial effect will lie given in case of 
conflict with the public policy of the 
recognising State : vCadikavkazsky 
Rly. Co. V. A>te York Trust Co, 
(1934) 263 N.Y. 369, *189 N.E. 456. 
On this case hee Columbia Ijow Review, 
34 (1934), p. 962; Panter in Illinois 
Lav Ret tew, 29 (1934), p, 248 ; Z.o.V., 
4 (1934), p 698. See. however, Cnited 
States V. Pink (1942) 315 U.S. 203 ; 
Annua! Digest, 1941-1942, Case No. 
13, where the majority of the members 
of the Supreme Court held that the 
recognition of the Soviet Government 
In the United States bad the effect of 
lendenng inoperative the law of the 
State of New Yorl m so far as it 
refused to give extei.Morial effect m 
New' York to Russian confiscatory 
decrecH. For a criticism of that deci- 
sion sec Horchard in A.J., 36 (1942), 
p 275, and Jessup, ibid., p. 282. The 
Supreme Court seemed, in this matter, 
to assimilate recognition to a treaty 
which, according to the Constitution, 
o\ errides the law' of any single State. 
And see below, § 1446, ou the exterri- 
torial effect of legislation generally. 
English courts found originally that 
they were not hound to hold that the 
dissolution of a foreign corporation 
by a decree of the Government of the 
State which gave it birth prevents 
the t, mbera or representatives of the 
dissolved corporation from suing in 
England. However, in subsequent 
decisions English courts largely aban- 
doned that view ; see Russian Com* 
merciai and Industrial Bank v. Comp- 
loir d'Kscompts ds Mulhouse and others 
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R^ni- § 15a. In addition to the kinds of recognition discussed 
smi^ncy" alwve, the following have acquired prominence : (o) recog- 
nition of belligerency ; (6) recognition of insurgency ; 

(c) recognition of new territorial titles and international 
situations. 

(а) Recognition of belligerency brings about the normal 
operation of the rules of war proper and is therefore dis- 
cussed below, vol. ii. §§ 55, 76, 76o. 

(б) Recognition of insurgency.— It often happens that the 
scope and character of a civil war do not, in the opinion of 
third States, permit or call fur the recognition of a formal 
condition of belligerency. This may occur, frtr instance, 
when the rebellious forces do not act under the command 
of an organised authority in possession of considerable 
territory * or when the}’ do not by their conduct offer t lie 
necessary guarantees of complying with the accepted rules 
of war. In these and similar cases third State.s, without 
making a formal pronouncement and without conceding to 
the rebellious forces belligerent rights affecting foreign 
nationals, refrain from treating them as law-hreakeis (so 
long as they du not arrogate to themselves the right to 


[1925] 1]2« and Banytu Infer- 

vaitotiak dt (Jommtrct de Peirograd v. 
Oi)aknssov\ tlndf, 150; Sidgutek 
CdhM A Co, V. Ro$i%a Insuranee Co, 
[1926] 1 K.B, 1 ; Lazard Btm. 4e Co, 
V. Banque InduitrieHe dt Moteou 
[1932j 1 K.B. 017 (uhne the CWt 
admitted that Russian bank<) formed 
before th<i Revolution had Ijoon dm 
solved by Soviet legislation) ; He 
Rtijuian Bank for Foreign Trade [iW] 
Ch. 745 : He Iiu9So>AeieUK Bank 
[1934 1 Oh. 720 ; Russian and hngluth 
Bank v. Banng Bros, dt Co. [1936] 1 
All E.R. 505. Sco VVortley in B.Y., 
14 (1933)« pp. M7 , WVstlake, Private 
Internationa Im,v\ 7 th e<1. (1925), 
§ 300a, and Dicey, Rules 74 axul 139. 
See also some American caees cited 
^ Dickinson and Fraeiikel, op, eit. 
jfhd see Wohl, The Bationedimivm of 
Joknl Stock Banking Corporatum^ in 
Sovid Russia and its Bearing on thetr 
LogtR Status Abroad io UmversUy of 
Pennsylvania Ixuc Review, vol. 75 
(1927), pp. 395-410, 5274S43, and 
622-045. See also Thormodsgard and 


Moore in St. Ia>u%r Law Reiteu, 1927, 
pp 108 117. 

As to the position with regard to 
the non iccognition of Soviet RusMa 
after the First World Waraec Ijigarde, 
La reconnatssaiict dtt goviernetnent 
des tSovtets (1925); iVudhumme in 
52 nuacf (1925). pp. 3 1 8-3.30 ; 
FriMincl, ibid., pp. 331-343 ; N5lde 
in Annales ( ontemporaines, No 24 
1 192.5), pp 335 349 ; Kunz in Z I ., 
13 (1926), pp 5H0 586; NobolHine 
III Yah Imo Journal, 39 (1929-1930), 
pp. 1130 1162; Philonenko in 56 
(7un«i (1929), pp 13 24; Trachten- 
bvrg in Rdpertotre, ii. pp. 380 386 ; 
Nolde m R /. {(Jeneva), 7 (1929), 
pp 201-213. And *e4\ in particular, 
Stoupnitzk^, StatuH intern^ional dt 
V(LH,H.S. Slat citnmer^ant (1936). 
pp 235-310. 

‘ See e,g. the Mej^age of President 
Grant of December f , 1875, Justilyinf^ 
on theie grounds^ the refusal to 
recognise the betligerenoy of Ooban 
insurgcnN • Moore, i. p. 196. 
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interfere with foreign subjects outside the territory occupied 
by them), consider them m the de facto authority in the 
territory under their occupation, and maintain with them 
relations deemed necessary for the protection of their 
nationals, for 8C(‘uring commercial intercourse and for other 
purposes connected with the hostilities. When that happens 
the rebels possess as against third States the status of insur- 
gents.^ On occasions third States have exacted from the 
legitimate (Jovernment the recognition of the consequences 
of the situation thus created. They have, for instance, 
insisted that the legitimate Oovernment is not entitled to 
close by deefee the ports occupied by insurgents unless such 
closure is accompanied by a blockade effectively maintained.^ 

§ 756. (c) As a rule States may ao()uire new territorial or Kecogm. 
other rights by unilateral acts, such as discovery or annexa- 
tion, or by treaty, without n*cognition on the part of third ritorial 
States being required for their validity.® The position is 
different, however, when the act alleged to be creative of a 
new right is in violation of an existing rule of customary ^ 
or conventional l!it<*rnational Law/ In such cases the act 

^ On in'4urgoiicy, Laiiterpacht, va8 not a bliH'kade in the legal Minne: 

Her^ufinUon in Juternatumul Law ( la3h) 51 852 ; Jnnviii 

(1917), pp 270-310; Hall Twi; 1938-1940, Case No. 30. .\nd see, U* 

l..awiem*o, §142; Hyde, i. §50: the same etlect, Tatcm v. Gatnboa 

Fauehillc, §199; Wilwin, /n/er- [1938] 3 All K.R. 135; .4nnual 

natinnal Law (9th ed., 1935). J 2S, DigeM, 1938-1940, ( (i»e No. 31. 

and in 1 (1907), pp. 40 60; See also generally rm ci^il war in 

V\<«olsov in .1../. 14 ^1950), pp. ;ir>0- Internationa 11 A vi \Vt‘l‘'»erg in //o^e 

350; fhr Thru (KS97), 100 me*/, vol. 63 (1938) (i.), pp. 7-123. 

L'.S, 1. The < |j.irdt‘leri.stie fe.itnie of * See Dickinson in 24 (1930), 
the status of inHnrgcney, ho far pp. 69-78, and the OriVn/al iVanVii/fi>n 
tlurd Stales .ire eoneeined, is the i'ompang Co.«€, Annua/ Digetti, 1927- 

refusal to reeogrijHC fiill\ a ^tate 1928, Case No. 361 ; A.i/., 23 (1929). 

of belligerency t»ith tlie eoncoDiitunt p. 434. It is often maintained that 

grant of liolhgerent rights as against so long as the position is one of 

neutrals. Care must accordingly be insurgency as ajstinguishcd from 

uiken not to coninni the mistake belligerency, the lawful (^uvernment 

of implying Hiich n'eogmtitui from is in principle responsible fur damage 

the fact that thml States maintain to aliens occurring in the territory 

close contact witli insurgents and occupied by the iuburgonts. However, 

o'lierMiM' r('ei»gni'U> their ilTeetive this must lie understood in the light of 

anthority in the territory occupied tbcprmcipleslimitingtheresitonsibiUty 

by them. Sec Spanish Oorernmsni v, of tin \**te for the acts of rioters and 

r>/ £^nglan/f Slfamjihip Cantpany, rebels in cii^il war. iSee below. § 1656. 

whore it was held that a ‘ bloekado ’ • See below, § 241, 

miiitute<i by the insurgent Spanish * See Vertijl in RJ. (Parw), 15 

au^orities whioh, though reri^gnised (1935), pp. 284-339, for an admirable 
as a de /ado Nationalist Government, discussion of this question 
wew not recQgnis^ as belligerents, ” As to treaties see below, $ 503. 
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in question is teunted with invalidity and incapable of 
producing legal results beneficial to the wrongdoer in the 
form of a new title or otherwise.^ That invalidity may, in 
the absence of an international legislature, be wholly or 
partially cured by an individual or collective act of other 
States who, by an express act of recognition, may henceforth 
treat as valid the new title or situation notwithstanding 
the initial illegality of the act on which it is based. Such 
express recognition has also often been sought and given 
when the validity of the title claimed by a State lias been 
doubtful or controversial.^ In such cases recognition, to the 
extent to which it is given, ^ amounts to an express waiver 
of claims conflicting with the right thus recognised. 

'Die Ob- § 75c. A State confronted either with an attempt by 

^ 0 ^” another State to bring about a new title, treaty or situation 

iMOgoi* i Permanent Court of In- Legal Status of Eastern Greenland^ for 

tion. tenmtional Justice repeatedly held an account of the Danish efforts to 
that a unilateral act which is not in secure formal rec(>goition of hei 
accordance with law cannot confer sovereignty over tlreenland : P.O.I.J., 
upon a State a legal right. See the Series A/ H, No. 53. 

Order of Decemtier 6» 1930, in the * See the Exchange of Notes of 
case of the Fru Zones of Upper Sawy November 18 and 10, 1030, botwwn 
and the District of Uix (2n(i phase): (Ireat Britain and Norway m which 
Scries A, No. 24 ; the Order the former n'cngnised Norwegian 
of August 3, 1032, oonceriiing the sovereignty om »lan Mayen Island. 
South-Eastern Territory of Orsei^nd' As Great Britain had no information 
ibid,. Series A/B, No. 48, p. 285 ; *’oncerning the reasons for the Danish 
the Advisory Opinion of Huirch 3, Decree extending Danish sovereignty 
1928, in the case of the Jurisdiction to the island in question, the British 
of the Courts of Danzig : ibid,. Senes B, recognition was expressed to bo * in- 
No. 15, p. 20; and the Judgment dependently of and with all due 
of April 5, 1933, in the case of the reserves in roganl to the actual 
Legal Status of Eastern Greenland: grounds on which the annexation 
ibid,. Senes A/B, No. 53, pp. 75, 95. luuy lie based ' : Treaty iSenes, No. 14 
For an apparent but not real exception (1931), Cind. 3792. also tielow, 
see the Judgment of June 24, 1932. p. r>«Mi, on the recognition by Norway 
concerning the Interpretation of the in 1930 of British ((^nadian) sover- 
Stalvie o' Memel ijurisdiction) ; ibid., eign^ over Sverdrup Island. 

Series A/B, No. 47, p. 330, * On the doctrine of non-recogni- 

” See e.g. the recognition in 1920 tion see Hill, Recent Policies of Enn- 
of the sovereignty of Norway over recognition (International Conciliation 
the Spitsbemn : Treaty Series, No. 18 Pamphlet, 1933, 293, pp. 37-44) ; 

(1924), Cmu. 2092 ; the recognition Grnbaro, In Quetf of a tAtw of Hecog* 
tn 19^ of Roumanian sovereignty nithn (1933), Pli ^ 
over Bessarabia: HertHlet’s Com- Sanctions and treaty Enforcement 
^mereial Treaties, xxiz. p. 1024 ; the (1934), pp. 160^79 ; Sharp, Non- 
recognition in 1929 by the Vatu an recognUimasaL^al()hligtUiwi{itt^), 
City of the exis^ng territory of the pp. 152-172, and in Geneva Special 
Kingdom of Italy : see below, 1 108 ; Studies, v. No. 4 $934) ; Lauterpac hi 
and see the Judgment of the Per- in Legal Problem^ in the Far Eastern 
manent Court of International Justioe ConfUet (1941 ), p9. 129*156 ; Borohard 
of April 5, 1933, in the case of the and Morrison, ibid,, pp. 157-178; 
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by means of an illegal act or with an actually consummated 
act of that nature, may expressly declare that it will not 
in the future validate by an act of recognition the fruits of 
the illegal conduct. Thus when in the autumn of 1931 Japan 
invaded the Chinese pnivince of Manchuria, Mr. Stimson, 
United States Secretary of State, informed both Japan and 
China on January 7, 1932, that the United States ‘ cannot 
admit the legality of any situation de facto nor does it intend 
to recognise any treaty or agreement entered into between 
theae Governments or agents thereof which may impair the 
treaty rights of the United States . . . and that it does not 
intend to recognise any situation, treaty or agreement 
which may be brought about by means contrary to the 
covenants and obligations of the Treaty of Paris of August 
27, 1928. . . ^ This, upon analysis, was nothing else than 

a d«oia4ation that the United States will not in the future do 
anything to legalise by recognition the illegal dot and its 
presumably invalid lesults. As the result of that declaration 
the United States <lid not a«5sume any legally binding obliga- 
tion not to grant in the future the recognition in question. 

However, third States may assume an express obligation 
not to validate the illegal act and its consequences in the 
future by means of recognition. Thus in the Resolution 
orlopted on March 11, 1932, the Special Assembl 5 ' of the 
league declared that 'it is incuinlM*nt upon t>e MeinberN 
of the League of Nations not to recognise an^ situation, 
treaty or agreement which may be brought about by means 
contrary to the Covenant of the League of Nations nr to the 
Pact of Paris.* So far as mernbei's of the Ix'ague were 


l.«Angcr, Sttzurf of Temtonj Tfa 
>S7tfii40R Dotirtfieand Kfhtfd Pnn<}ples 
^1947), Wright in IJ. 2b (1W2), 
jkp, 342 348, and ibui 27 (1933), 
pp. 39-61 ; MrXair in «. V., 14 ( 1933). 
pp. 05 74 , Fischer Williams in OrottM 
18 (1033), pp 109-129. in 
Hague Hecued, 44 (1033) (ii ), pp 
263-309, and in 47 (1934), 

pp. 776-794 ; Middlebush in A S 
Ptocudinge^ 1933, pp 40 55 , (Miiiinev 
in (Paris), 13 (1934), pp. 151 174 , 
Hjcr iti P./., 3rd ser, 17 (1036) 
PI*. 581-590 ; Scell© in Hague Hejcwd, 


\ol 55 0036) (I ). pp 126 135; Web 
l>erg Kripg und Kr^e niig im U andef 
fhs Volitrrerkt'f (1053) pp, 88-115 
Nee nlM» p. 144 n. 3 

‘ See A,J , 26 (1932). p 342; 
Diicumenis^ 1932, p 262. 

* ^ J ^ Special Suppl. No. 101, 

p S . Documents, 1932, p 284. And 
see to the same effect the com- 
munioalion of February 10, 1932, of 
the PrcsMlent of the Ooiincil to the 
Japane»e reprewntative Off, J., 
1932, p. 3H3. 
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concerned, the obligation implied in that Isolation must 
be regarded as declaratory of the obligations of Article 10 
of the Covenant in which members of the League agreed to 
guarantee the existing territorial integrity and political 
independence of other members of the League.^ It con- 
stituted the very minimum of the duties of a guarantor, and 
while binding with special force those members of the 
League who expressly agreed to it,* it did not constitute an 
extension of the obligations of the Covenant.* 

On October 10, 1933, a considerable number of American 
States, including the United States, signed an Anti-W'ar Pact 
of Non-Aggression and Conciliation m which they undertook 
not to recognise territorial arrangements not obtained 
through pacific means or ' the validity of an occupation 
or acquisition of territory brought about by armed force.* * 
A number of European States subsequently adhered to that 


^ In fat t in the liesolution of the 
Ciouncil of the l^a^ue of February 16, 
1932 (Aee above, p. 143. n 2), the 
obligation of non recognition is de 
siribed aa following from the terms of 
Article 10 

* There was a disposition to ques- 
tion the binding charaet4*r of this, as 
indeed of any other Resolution of the 
Assembly: see B.Y,, 16 (1935), pp 
157-160. Probably there is no good 
reason for denying generally that a 
State may undertake a binding obtiga* 
tion by consenting to a Resolution ot 
the ABsembl.y. Hatitiration of a 
signed treaty is not the only way of 
assuming binding obligations in Inter- 
national Law (see below, p. 8H8, n ). 
In the Advisory Opinion of OctolK-r 
15, 1931, eonrerning the hatluHiy 
Traffic between Liikuwaa and Poland 
(P.O.LJ.. Senes A/B. No. 42). the 
Permanent Court of International 
Justice consjflered that a liesiJution 
of the Council assented to by PolamI 
and Lithuania was in the nature of an 
engs^ment binding upon them. 

^ Oil the non-recognition of Man- 
o^kiio see Toynbee, Survey, 1932, 
pp. 452-469 ; Ling, La Pfunlum et lee 
droiU du Japan en Mandchnurit 
(1933) ; Mong, La poeiium juridique 
dtt Japan an Mandehourte (1933); 
Geneva Special Studiee, v. No. 3 


(J934). \Villoughb>. The Snio- 
JajHineee Control erey and the League 
of Xatwni (1935). pp 516 ,>35; 

4 (1931). pp 72, 73 . Chailley 
in RL (VariH), 13 (1931), pp 151 
174; Cavar6 in RC, 42 (1935). 
pp. 6-99. The UcMdution of the 
Assembly of MBtch 11, 1932, vaM 
general in ehararter and not Itiintod 
to the particular dispute then Ixduie 
the Council. Thus, cth hough in tlie 
loiirso of the Italo AI)>KSinian con 
tint in 1936, neither the Abseiiihly 
nor the Couui il expre*»sl\ n*iferated 
the obligation of ntm n i ognition, it 
was generally aHsnined that the obliga- 
tion formulatrsl m the Itesohifioii of 
1932 held gocwl 'rhis apparently a as 
the view of Great Britain in 1938 
when she took steps in order to obtain 
a fleclaration of the Council of the 
league that the question of the recog- 
nition of the position of Ita];^ in 
Ah^ssiiiia was one for each member 
of the fiOague * to deeule for itself in 
the light of its own situation and iti 
own obligations ’ [Ojff. J., 1938, May- 
June, p. .335) 8eo alio the declaration 
of the British Primo Minister of April 
1 3, 1 938 . House of (gimmons. Debate^, 
vol. 334, col. 1099. 4^d see Roussean, 
Le conJiU Italo- Kthiopien devant le droit 
ifUernaiianal (1938), pp. 251 el eeq. 

* Articled: Donamnla^ 1933, p.476. 
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Convention. In 1938 the Conference of American States 
adopted at Lima an onphatic Resolution on non-rcoognition 
of acquisition of tonitory by force. ^ The JJogf>ta fliartcr 
of the Organisation of Anierieaii Stale's of April 30, 1948, 
provides that ‘ no territorial acqinsilif)nR or s|:)ecial ad- 
vantages obtained either by fon*e or by f)1her means of 
( fXTciun shall be nicognise<l.' ^ 

It must be noted that neither the proclamation of the prin- 
ciple nor ilie assumption of the obligation of non -recognition 
have the effect of invalidating an otherwise legal situa- 
tion. Their effect is to announce the intention or to under- 
take the obligation i/j make full use of the right to treat as 
invalid the results of an illegal act. The instrument of 
non -recognition is admittedly an imperfect weapon of en- 
forcement. However, in the absence of regularly function- 
ing international machinery for enforeing the law, it must 
he regarded as a supplementary weapon ol’ considerable 
legal and moral potency, ft pre\ents any law-creating 
effect of prescrijition It C(»n^titutes a standing clinllenge 
to the legality of Hm' situation which results from an un- 
lawful act and wdu(‘h, m relation to the courts of the non- 
recognising State, is a meie nullity.® 

* The ifn r iciteiatjne unti# r the ro\enant of the 

previoiiH Aniein an <1 (m Inrations on llu I../., (1941), Suppl , p 2,1. 

pubjert non-recocnilioii, clerlaiMi, * 1 f nMi!»r)2) Siippl . p IT 

a fiuidaTnonta) prin< iple of the • See aVK>ve, § 7ri. o»i the ofifec #)f 

public Iftw of Aniciira, that the rerouiotion. 

oeeu|>atinn or •o’quisjhoii of u rntoi \ In c oii'-iupuMu «• of th ‘ refusal of the 
ne the result of ruimiiewt by fone ha" rniled Stafe*^ to n*coginse theaiincxa- 
rio lejjal efTect. It ^^Jls derlare<l that tion of the Haltio Kepubbes b\ Sonet 
the pb-dge of non-rn oKiiition PM nu>«sia in 1939 the Unit-ed States 
obligation u Inch could not be II \ onli (1 < oiirts deelined to gi\e ofTcet to the 

either unilatemll\ or eollfctiM*!} : deereee ol the authorities in the 
34 (UMC), SuppK. x>. 197. And annexed terntones or tc‘ i8«ue letters 
see Gutierrey, La <Utctni\n th] r»ov rogatxirv to them. See 77ie KotktM, 
reconortmt^nU) dr hi rnnqu\*tn tn Annual 1941*1942. ('aee No. 

*4wi/nVrt (1938). ln.lul\ 1910, at the 15; The ibid,. Oases No, 16 

moeting of the Mini"teT" of Foiiilu' and 19; Thr AfarrI (1944) F. {2d) 
iVtfairs of the American Uepiil>li««, 131. S<m uIpo Taftiau Statt ( arffoand 
Convention was ndoptwl providing, » f ni* * \itk (1948) F. 

ju view of the principle of rion Supp lo." ; .(riNu/i/ ]n4S, Oast^ 
rpeogiution of transfers of ti rnton No. In ; the San/t (1951), 

hroiight about by force, foi pioM* 18^ * (2d) KW. and in Bishop 

sM>nal administration of the (ernloncs fntti natimal Uiu* (1953), p. 252 
in question, situatjed in the Western Sco al" 0 , to the same etlett, the 
Hemisphere, by one or mr>re Amt I lean diuisum of the High Court of Eire 
States on Hiiea approaching sub m /Vo- litnnara, tbhL, Copc No 20 
■tantialJy those of the mandate system On the other hand, see The iMnny^ 

VOL. I, * K 
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§76<i. Recognition can be either express or implied. 
Express recognition takes place by a formal notification or 
declaration clearly announcing the intention of recognition, 
such as a note addressed to the State or Goveminent which 


has requested recognition. lmplie<l recognition ^ takes place 
through acts which, although not referring expressly to 
recognition, leave no doubt as to the intention to grant it. 
Such acts may properly be referred to as modes of recogni- 
tion.^ As recognition is a matter of intention and as im- 
portant legal uonsequenceH follow from the grant or refiisal 
thereof, care must be taken not to implj' recognition from 
actions which, although amounting to a limited measure of 
intercourse, cannot properly be regarded as mwlea of 
recognition.’ Thus, in the absence of an unequiv(»cal 
intention to the contrary, no recognition is implied in 
participation in an international conference in which the 
uiuecognist’d authority takes part* ; in the conclusion of 


ibtd., CiiBe No. 18. dHcided in 1942 by 
s United States CWuit ('ourt of 
Appeals. And see Brigg» in 
37 (1913). pp. 583-599. On the 
British re^isal to grant dfjure recogiii 
tion see the T all^nna Lae^'auhvnu case 
(1940), 79 Ll4ftfd\ Ji H . 245. 

♦o Canada see The Khue [194HJ ('. E\ 
K. 435 and the tommrnt thnrenn in 
li Y., 29\l949).‘pp 427 130 

^ For a detailed discuHsion nee Laiitei 
pachtin UA\, 21 (1944). pp. 123-150 
See also Kunz. JHt An^rkenmivg thr 
Staakn und Requrmg^n %fi Volktrrechl 
(1028), pp. 48 ei neq , ; Scalfuti Fusco, 
ll rictiwacxmtnto d\ etatf nti d*rUio 
tn/ernoziomi/e (1938), pp. 253-257 

* On the question of inodes of 
recognition generally see Teroperloy, 
V. pp. 137-162 ; Haikworth, i. § 32 ; 
Fauehille, {§ 206*208 ; Rpiropoubw, 
/>ie de facto Hegierung in Volkerrerht 
(1926), pp. 14-19; (Jemma in llagve 
Recutil 1024 (iii.). pp. 309 378. 

* In connection with the Trent 

JM6 Earl Roasell insisted on the right 
m neutral States to receive from un- 
recogniaed Govemroenis special agents 
not possessing dinlomatic character 
for the purpose of protecting British 
subjects ; (J.S. Diplmatie Coirc- 

ipondenu^ 1862, p. 8; BtUUk Pari, 
Paperi, 1862, Ixti. p. 575. A similar 


right vraB claimed in 1792 by .leflersoii 
for th*' purpose of * reforming ihc 
unfriemll\ restnctioiiB on our coin 
menc nnd navigation’. Moore, i 
p (20 III 1937, during the Spanish 
f'lvil War, Great Britain sent to and 
received from thl’ insurgents, at that 
time not recogni'^cd as s govcininent, 
agents for the protection of com- 
mon, lal and tlnamial iniorests. The 
British Foreign Si»cn‘t*r> stated on 
November 8, 1937, that ‘ th* recep 
tion of surh an agent in lAindoii will 
not in an\ way (or.Mitutc lecognition 
by liis Majest\*s (Jovornment of the 
authorities of the territories under the 
control of (Jencral Franco’; House 
of Oommoris, MmUa^ 1937-1938, col 
328, cM»l. )38(> And see Hack worth, i. 
pp. 327-364, on ‘ Acts Falling Short 
of Recognition.' 

^ In its instrintum to the delega 
tion of the rrutc'd States to the ('on 
ference un the siijN^rvision of thr 
international tnuto in arms am. 
ammunition the Dejnartinent of 8tat« 
expressed in 1925 fhe view that the 
participation of thf I’nited States at 
a conference attenc|^d by delegates of 
the Soviet Go> eminent, at that time 
not recognised by Ihe United States, 
would, in the matfer of recognition, 
* signify nothing') Hackworth, i. 
p. 348. 
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a multilateral treaty to which that authority ie a party * ; 
in the retention (as distinguished from fresh appointment) 
of diplomatic representatives for an interim period * ; in 
the retention, replacing, and (probably) sending and recep- 
tion of consuls (especially if the lattet is not accompanied 
by a request for or issue of an exequatur) ® ; in the fact 
and manner of communication with foreign authorities * ; 
in the request for and grant of extradition ^ ; in the main- 
tenance of contact with the insurgents in a civil war * ; 
or in admission, so far as States opposed to such ail- 
mission are concerned, to an international organisation such 


as the United Nations.’ The 

* OccaDionally, a declaration Ih 
attache<l, bx abundaide cauULa, to the 
effect that participation in a di uni- 
lateral treaty does not amount to 
recogniv.i-.r’. See t.g. the Declaration 
of the United States in signing the 
International Sanitary Convention of 
June 21, 1026 (iiutUou, Internntioiuxl 
Ijtgialaiion, vol. iii. p. 1975). For 
other instances see l^jiuterpacht, op. 
cif., p. 126. However, on other occa- 
sions no such declaration has been 
deemed necessary : s<'e Hudson in 
AJ., 22 (1920)/ p, 130. See also 
Hackwofth, i. p. 353. 

* It has been the practice of most 
States in case of a revolutionary 
change of government in a foreign 
country to instruct their diplomatic 
representatives to remain at their 
posts and to maintain necessary con- 
tacts with the new authority without, 
however, officially recognising it as a 
government. 

^ See Mow, § 428. For a survey 
of the nritLsli and American practice 
see a hoioign tuHce Memorandum 
prepared in 1873 by the Librarian of 
the Foreign Office and printed in 
Smith, i. pp. 261-257. For the more 
recent practice of the United States 
see Moore, i. § 72, and v. § 698, and 
Haokworth, iv. pp. 688 H aaq. See 
tlao Harvard Reaearrh, Conaula (1932). 
Article 6, pp. 238-261. In the opinion 
tif the Advisory Committee of the 
AMembly of the League of Nations 
sst up in connection with the nou- 
rtcognltion of Manchiikuo, the re- 
placing of consuls did not imply 


only legitimate occasions for 

recognition : Off, •/., Special Suppl., 
No. 113, p. 3. 

* Thus, for instance, on December 2, 
1929, in the course of the conflict 
l)etwccn Russia and China, the 
Government of the United States, 
which at that time did not recognise 
the Soviet Government of Russia, 
addressed identical notes to the two 
States engaged in the dispute remind- 
ing them of their obligations under 
the General Treaty for the Renuncia- 
tion of War : I'^KumenU on Inter- 
national Affairs, 1929, p. 277, For 
various examples of precautions taken 
to obviate the suggestion of implied 
recognition following upon intercourse 
with unrecognised authorities see 
Hack w orth, i. pp. 343 H aeq. On 
the question of the possible implied 
recognition of the annexation of 
Abyssinia by Italy as the result of 
communications addressed to the 
‘ King of Italy and Emperor of 
Abyssinia ’ see I.«auterpacht, op, cif., 
pp.* 139, 140. 

» See Hall (4th ed., 1896), p. 93. 

• See below, { 168c. 

’ The Commercinl Tribunal of 
Luxemburg held in 1935 that the 
admission of Soviet Russia to the 
League of Nations implieil the re- 
i'ognition of the Soviet Government 
hy Luxemburg : Union of Nortel 
Sor'filist RepMica v. Lujemtburg and 
Saa, Company, Annual Digtit, 1935- 
1937, Case No, 34. See also, to the 
same effect, SceJle in R,Q,, 27 (1921), 
pp. 122-138 ; Fauchille, vol. i. (1922). 
pp. 334, 335: Anulotti. Caraa di 
diriUo intamazionaU (3rd ed., 1928), 
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fimplying recognition ure ; (a) the conclusion of a bilateral 
treaty, such as a treaty of commerce and navigation, 
regulating comprehensively the relations between the two 
States ^ ', (b) the formal initiation of diplomatic relations ; 
(c) probably, the issue of a consular exequatur^ ; {d) in the 
case of recognition of belligerency, a proclamation of neu- 
trality or some such unequivocal act. 

Condi. § 75e. Recognition, in its various aspects, is neither a 
contractual arrangement nor a political concession. It is 
tion- a declaration of capacity. This being so, it is improper to 
make it subject to conditions other than the existence— 


p. 172. See also Stiliucking-VVehlior;!. 
pp. 2(V7-2rt9; Hougier in R.0 , 2H 
(1921), pp. 222-242 ; Couck** m i?./., 
3rd ser., 2 (1921), pp. 325-329; 
Graham, The League of Sattoni and 
Reeognttion nf (1933) KS<‘inp 

meinWrs ot tho Loagur, auth ns 
Switzerland and Belgium, asserted 
their right to roiitinue in their refunal 
to recognise the Gorernment of So\ let 
Russia after the admission of that 
country to the l>eague. See Makaro\ 
in Z.oS., 5 \ 1935), pp. 58-69. Followr- 
ing upon the Vdna dispute Lithuania 
refused to maintain diplomatic rela- 
tmn.s with Poland. See Biockletiank 
m AJ.. 20 (1926). pp. 483-501; 
Chklarer in H.L {Vans), 2 (1U2H). 
pp. 221-250; and Senes 

•VB, No. 42 (Advisory Opinion in the 
(natter of the Radumf Traffic bitncni 
Poland and Lithuania). In 19.3.') 
Uruguay suspended diplomatic rela- 
tions with the So\ let (xovcrnincnt on 
account of alleged communist propa- 
ganda. For the correspondem e on 
tho subject and the lluHSian ap[M'al to 
the Ijeague ^ee OJf. J , 1936, pp. m, 
232. 

The question of recognition implied 
in the admission of a new member is 
one which must confront any general 
international organisation. It is reas- 
onable to assume that IStates voting 
for admission thereby grant recogrii 
tion--if they iMSve not done so before. 
WlfiktegMd to States voting against 
admission the proper course wouhi 
seem the adoption of an express rule 
to the effect that as luimission to the 
Oiganisation is in itself sufficient 
evidence of the posaesston of the 
required attribntes of statehood or of 


governmental capniit/, such admis- 
sion is tantamount to recognition by 
all the memU'rs i»l tho Org.imH,itn>n. 
1)11 the qucdion of implied n*C(‘gi»i 
tiDii through ailmiHMion to an intci 
nalional organisation see Aiiintht in 
.1 ./ 43(1919), pp ()79.7UJ. Seealn) 

h.K liter in R. ) .. 25 (194S) pp. 109. 
115, and IvOHcnne. d/id , 26 (1949) 
pp. 127 I (7. H4 to the riiiti d N.itioii> 

^ 'I’hus, for insUinee, Frame retog- 
nised the imlepemlem e of the United 
States by (om luding Hith it a Treaty 
of Amity and Comrnerfe in 1778. 
This moflo of lecogmtion of a seceding 
community has offPn bt*cn adopted in 
order to spare the susceptibilities of 
the parent htute. For an interesting 
despatch by Canning on the subject, 
uritten in 1825, see Britain and the 
Independence oj Laltn-Atnenca, edited 
by Webster (1938), vol, i. p. 291. On 
the other hand agreements for limited 
purposes do not iieiesHarily impl> 
recognition. See, e.g., the Agief^mont 
l)ctweeii the British and Hussiaii 
(fOvernmeiitH of February 12, 1920, 
for tho exchange of prisoners of war, 
registered in SeptemfitT 1920 with the 
Secretariat of the U'aguo : L.A 
I. p. 264. In Novemtx'r 1920 the 
Foreign Office infoniKMl the Court, in 
connection with tho proceedings in 
fMher v. Sojgor, that * His Majesty's 
Ciovemnient have never officially 
recognised the Soviet Ooveniment in 
any way ’ : [1921] 456, 

* As distinguished from a request 
for the issue of aH exequatur- a 
matter on which the practice of 
Governments seems to be divided. 
See Lauterpacht, op. cif., pp. 134436. 
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including the continued existence -of the requirements 
which qualify a community for recognition as an independent 
State, a Government, or a belligerent in a dvil war. In fact, 
the practice of States shows few examples, if any, of condi- 
tions of recognition in the accepted sense, i.e. of stipulations 
the non-fuUilment of which justifies withdrawal of recognition. 

When in 1878, at the Berlin Congress, Bulgaria, Montenegro, 

Serbia and Houniania uere recognised as independent States, 
a condition was impo.sed upon them to the effect that they 
should not impose religious disabilities upon their subjects.* 

There was general ugretnnent that any failure on the part 
of these tStales to fulfil those conditions would not justify 
or make legally possible withdrawal of recognition.^ This 
applies e\en more cogently to cases in which the recognisuig 
State obtains, as the price of recognition, promises and 
undttlaKiugK given not in the general interest but for its 
particular advantage. fSuch stipulations, which afe contrary 
lo the true function of recognition,* are a relatively rare 
occurrence.* They do not in any case constitute a condition 
in the accepted legal sense of the term.® 

§ laf. According, at least, to the practice of Bntish and Retro- 
American courts, recognition is retioactive in the sense that R^og. 
courts treat as \alid the acts of llie newly recognised State 
or Government dating back to the commencement of the 


’ iSf*e Arti(.)<*8 r>, 27, 36 and 11 of 
the 'I’reat^ of Berlin of 1»78, in 
Martt na. \ H (J , 2nd aer , in. p 449, 

* See, f fj , Kivier, i p 

* When during the Pimop (’onfer 
encein 1919 it uasHURKpstcd h\ voine 
StAtes that the recomiitum of Finland 
be made dpjxMKipiit ii^nm the accept 
ance of tortain undertakings relating 
to the military nituation in the Baltir* 
specially with regartl to SomcI 
RuBHia, the representative of the 
United StAlCK objcn ted to the proposal 
on the ground that ' a nation ^as 
ettitleil to recognition of independ- 

... AS A matter of right, and it 
WAS not justifiable to put renditions 
on such A recognition simply to serve 
sobio politiiPAl purpose.* See (trahAm, 
Tll(e Diplomahc /ifscopnilion of Border 
SfUett PArt I, PinlAnd (1936), p. 


* 8ee Hackworth, i p 192, who 
|)oint8 out that, 1906, the 

I'nited States hA\e not Ai^corded 
conditional recognition to any State. 
The name applies to the peri^ prior 
to 1906 

Thus, for iiihtaiice, when in 1933 
the United States recognised the 
Soviet Government, the Governments 
of both States gave i utual under- 
takings and explanations with regaxd 
to their future policy m such matters 
as religious frceib'ni and the protec< 
tion of economic rights. It was with 
reference to these various undertak- 
ings * at the Supreme Court of the 
Uniteu States referred, somewhat 
widelv, to conditional recognition : 
I mUd StaUe v. Pink (1942), 315 U.8. 
203, 229. See generally on so-cAlled 
conditional recognition Laiiterpacht 
in B r., 22 (1945), pp. 165-187. 
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activities of the authority thus recognised.* That rule, for 
which there appears to be no direct international authority,* 
is one of convenience rather than of principle. Convenience 
and good understanding between nations would seem to 
demand that once a foreign State or Government has been 
recognised, none of its acts, including those prior to recogni- 
tion, should be regarded as a mere nullity.* In principle, 
there is little to be said for treating ae legally effective 
legislative acts performed at a time when the authority in 
question was, in the view of the non-recognising State, a 
mere instrumentality of power.* 

§ 75g. Recognition is a declaration, on the 'part of the 
recognising State, that a foreign community or authority is 


> i;i)<Aerv.fra9nrrmi]3K.B.432: 

d'Aiie, Child v. KatjU 

Star and British Dominions Insurance 
Vompany^ Ltdf (1922) 38 T.L.R. 016 ; 
The Jupiter [1927] P. 122. 250 ; Bank 
of Ethiopia t. National Bank of Egypt 
and ligwri (1937) 53 T.L.H, 751 : 
Oetien v. Central leather Co, (1918) 
246 U.S. 297; Hieaud v. American 
Metal Company (1918) 246 U.S. 304 ; 
Vnilted States Belmont (1930) 301 
U.S. 324 ; AJ., 31 (1937). p. 537 (and 
comment thereon by Jesflup, tbid„pp. 
481-484); liaguslausii v. (Mynia-Amer- 
yka Unit [lOSO] I'K.B, *57; [1950) 
5 All K. R. 355; [1953] A.C. 11. where 
the Court distinguished the case from 
Luther y. Sagor, both on the facts and 
on the wording of the certificate of the 
Foreign Office; Ch%l Atr TranspaU 
Incorporated v. Central Air Transpiot 
Cormration [1952] 2 All E.R. 733 
(ana comment thereon by Johnson in 
B,Y„ 29 (1952), pp. 464-470). For a 
criticism of the doctrine of retro- 
activity aee Hervey, The Legal Effects 
of Recognition in International Law 
(1928), pp. 66, lOI, 110; Merv>n 
Jones in IU\, 10 (1935), pp. 42-5.5; 
Nisot in Canadian Bar lUinew. 21 
(1943), pp. 027 ei seq, 

the dhservations of the Per- 
maiMt Court of International Justice 
in the case of Cwiain German Inkruis 
in Polish Upper Silesia, Series A, 
No. 7, pp. 28. 20. 84. and of Erich in 
flague RecueiL rol. 13 (1920) (iii.). 
p. 499-502. And see the comments 
y Menryn Jones, op. eit., pp. 51, 52. 


on the A ndrew Alkn ease whic h came 
in 1799 before the British- American 
Mixed Coinmiesion under the Jay 
Treaty. See also Moore, International 
Adjudications, in. (1931), pp. 238- 
252. 

* (t was on some siicb eoiiaidcratioiis 
that the Supreme Court relied in 
United States y. Pink (1942) 315 llS. 
203. In that case the Supreme Court 
gaye a comprehensiyo and highly 
controyorsial extension to the prin- 
ciple of retroactivity. It laid clown 
that, in some cases, recognition 
endows with legal efiert, outside its 
territory, such acts of the recognised 
Covernroent as have hitherto been 
treated as invalid by the lex fori for 
reasons not connected with non- 
recognition. For a criticism of that 
decision see Borchard in A.J., 36 
(1942), p. 275, and Jessup, ibid,, p. 282. 

* It has been hold by the Supreme 

Court of the United States that the 
principle of retroactivity is not applic- 
able to transactions, in the United 
States, between Ainerican nationals 
and the predecessor of the newly 
recognised Govemnient : Ouaranty 
Trust Company v. United States (1938) 
3a4U.S.126; (1938), p. 848; 

Annual Digest, 19381 1940. (jase No. 
69. In the absen<4 of some such 
qualification of the ||rinciple of retro- 
aetivitv. nationals of a State could 
not safely deal witl^ the predeoessui* 
of the newly feoogn|H»d (Government 
daring the period i^hen the forroef 
was siUl recognised^ 
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in posHOssioii of the necessary qualifications of statehood, 
of governmental capacity, or of belligerency. These quali- 
fications are not necessarily enduring for all time. A State 
may lose its independence ; a government may cease to be 
effective ; a belligerent party in a civil war may be defeated. 
In all these cases withdrawal of recognition is both permissible 
and indicated.^ On occasions, withdrawal of recognition is 
accomplished by means of an express notification to the 
authority from which it is withdrawn.® As a rule, however, 
withdrawal of recognition takes place by the recognition 
de jure of the rival Oovernment which has succeeded in 
establishing’ itself, or of the sovereignty of the State which 


> The Institute of International 
while laying down, in a Reaolu* 
tion adopted in 1936, that recognition 
de Jure of a State la irrevotahle, in 
effect qualified that rule by adding 
that such recognition cea^eH to ha\c 
effect in case of a definite disappear 
aiice of one of the ensential elements 
of statehood obtaining at the moment 
of rerogintion (Article 6), J.J,, 30 
(1936), Special Suppl,, p 18C. Hyde, 
1 . § 38, and Fauchille, ^ 213, consider 
recognition to be capable of with 
drawaL For the withdrawal of the 
recognition of Finland by France in 
1918 see Tompcrlc}, vi p. 289, 
Fauchille, i (i ) No 167 /4). Prob 
abh this ^as a case of withdrawal of 
recognition from a particular Govern 
ment. See l^iiterpacht in JS V , 
22(1946), p ISO 

If recognition de j./re is capable of 
uithdraual, and if, as suggested, the 
essence of rctognition de facto is that 
it la provisional and revocable, what, 
it may 1 m» asked, ih the difference, if 
any, lietween de facta and de jure 
recognition ? The answer is that (he 
revocability of the former is one which 
18 inherent in the situation as it c xibts 
at the time when recognition is 
granted and that it can therefore bo 
withdrawn more e^ily, whereas m the 
case of recognition de jure a most 
stringent proof is required of the linal 
diaappearance of the essential ele- 
tnente of itatehood, of governmental 
iapaeity, or of belligcfency. For the 
legal consequences of the dis- 
4nction between de jure and de facto 
i^Kiognition see above, $ 74. 


^ See, e g,, the Bntish communma* 
tion sent in 1861 to the Charg4 
d'Affaires of Naples subsequent to the 
recognition of the Kingeiom of Italy* 
which had annexed the Neapolitan 
terntoneb : Satow, J tiuide to Lhplo^ 
watic Practice (3rd ed , 1932). p 113. 
See. us to the w ithdraw al of the United 
States recognition of Montenegro, the 
(oraDiiinication addreshed in 1921 i>\ 
the Ac^ng Secretary of State to the 
Montenegrin Consul-General in r barge 
of the l.#egation ; f/.S'. For. 

1921 (ii.), p. 946 As to the with- 
drawal of recognition from the various 
representativ’Cs of the former Kusaian 
regime subsequent to the recoirnition 
of the Soviet Govo; r, merit by the 
United Stateh in lUr*'. AJT., 28 
(1934), Suppl., p. 13 i »r an instance 
of withdrawal of recognition not 
accompanied by simultanecms recog- 
nition of a new •iuthonty, see the 
withdraw^al of recognition b> the 
I nited States from the revolutionary 
Walker Government in Nicaragua in 
I Sob' Moore 1 p. 143. On January 
6, lOaO, when the Tainted Kingdom 
recogniwd the OoMmment of ihe 
People’s Hepiiblic in China, coriiur 
icnfK with the rc«ognition of (hat 
Go\emuiMit Jk Withdrew her re- 
unmition of the Nationalist Govern - 
nunt and informed thr Chinese 
Viiib Jidor in Ixmdon nnordingly * 
The fifuee ncuspafior January 7 
I960. For the complicated details of 
that recognition see Johnson in 
29 (1952), pp. 464 468. and ‘Aria- 
teidea' m LL.Q., 4 (1961). pp. 159- 
177. 
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has annexed another. Thus Great Britain withdrew in 1938 
her recognition of Abyssinia as an independent State by 
recognising dejure the annexation of that country by Italy.* 
In 1939 she withdrew her recognition from what had been 
hitherto the dt jure Government of Spain by recognising the 
revolutionary Government, hitherto recognised de facto, as 
the de jure Government of the whole of Spain.* 

In view of the far-reaching consequences of witlulrawal of 
recognition it must be noted : (a) that such effect can be 
attributed only to the dejure, and not to the de facto, recog- 
nition of the new authority replacing the State or Government 
from which it is being withdrawn : and (f)) that it is not 
permissible to infer withdrawal of recognition from acts 
other than those which are unequivocally, and not by mere 
.implication, oppressive of the intention of the State in 
question. 


Ill 

CHANGES IN THE CONDITION OF INTERNATIONAL 
' PERSONS 

Grotiua, u. c. 9. §§ 5- 13 -“Piifendorf, \iii < 12 — Vattel» i. §11 Hall, § 2 

Philliranr*', i, $^124 137 WfstKikr, i. [•{). 5^ Wliratoii, ^§22-32 
Mcxire, 1 . §§79 79 — Pliint4t hli, 39 33 Hiukwriitli, i § .V* Hffltfr, 
§24- Fduchillc, §§214-213 Hi), 221, 222, 230 Prmiirr FoiK>n‘ i §§ I K» 
157 -Xys, i. pp. 432 435 Ki\u*r, i. §3, pp. 02-07- (’alv.>, i. §§HJ.l(>(i 
Fion* i. §§321-332, anti Code, §§121-140 M.irtoiH, i §§♦>,> 0!> PuHta- 
nianto, pp. 141-150 , pp. 191-197 -lion hart I, § S4 McNair, (*haptt*rs 

34 (1) and (3) and 35 (2)-35 (5) KnlUdorr Palluri, pp. 219 215, and tlio 
aame in AnnaH delV InMtivfo di itHLuzt gtvndirhr <4 the Uni\erHit\ of 
Meawnn. v. (1930-1031) PvetWt.h in fU. {CanH), 13 (1931), pp. 445.4S3 
--•f’anfuw ehi in Comwnvirazuwt e Studt, 4 (1952), pp 25 97. 


* See Toynbee, Survey^ 1938 (1), 
pp. 158-163. See alao UaiU Selanste 
V. CatiU and Wirelesn, JAd, (Xo. 2) 
1 1939] Ch. 182. 

* Tlie wilhdrawal by Great Britain 
fh 1866 of her recognition of the 
belligereiuy of the Confederate State* 
waa announced in a letter from the 
Foreign Secretar^^ to the various 
Government Departments (nforming 
them that in the view of the British 
Ckivernment * neutral riatiuns could 


not but consider the Civil War in 
America at an end ’ : London Gazette, 
June 6, 1866. For an example of 
withdrawal of recognition of conquest 
see Azazh Kebbeda/fezeina v. Italian i 
Gotemment, a case |^eckie<l in 194U by 
the X*alcHtine 8upr4nie Court. In this 
case the Court rdbeived oJlioia) in-i 
formation that the British recognition 
of the Italian comquest of Kthiopiai 
hadi been withdrawta ; Annual Digest, 
1938-1940, Case No. 36. 
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§70. The existence of International Persons is exposed Import- 
to the flow of things and times. There is a constant and^o^tra' 
gradual change in their citirens through deaths and births/^w^***^ 
emigration and mnnigiation. There is a frequent change in [ndif. 
those individuals who are at the head of the States, 
there is at times a change in the form of their (iovemments, 
or in their dynasties if they are monarchies There take 
place changes in tlieir territories through loss or increase of 
parts thereof, as well os changes regarding their independ- 
ence through partial or total loss of the same. Several of 
these and other changes in the condition and ajipearance of 
International Persons involve no questions of International 
Law, although they may be of great imjiortance for the inner 
development of the States concerned, and, directly or in- 
directly, for international policy. Those changes, on the 
other h »nd. which are, or may be, of importance to Inter- 
national Law must be divided into three groups* * according 
to their influence upon the character of the State concerned 
as an International Person. For some of these changes 
affect a State as an International Person, others do not ; 
again, others extinguisli a State as an International Pei^on 
altogether.^ 

§ 77, A State remains one and the same InteinationalChau^fes 
Person in spite of changes in its headsliif), in its djmasty, inj'ngsutw 
its form, in its rank and title, and in its teriii*'r\ Inter- a* Inter- 
national Lau cannot be said to be indifferent to th*Ne changes. 
Although strictly no notification to or recognition by foreign 
Powers is necessaiy, according to the Law' of Nations, in case 
of a change in the headship of a State oi in its entire dynasty, 


* On birth ol n<‘w States ace Diplomatic Becoqnitum of ike Border 
Hall, §1, U eat lake, i pn 44 50, States, Finland (iM^t) On th« 
^iQifch, 1 . pp. 233 245, FaiichilU que.stion whether YugOBlavia as en- 
S 195-108 |3) ; Off J ^ S5pe< lal laiged after the hirst \\ oild \\ ar 

Huppl. No. 3 (Report < f (^ommitlce a non State ^ee Kantnniin in / I .31 

(f Jurists On the Aalarid Inlands ()02.3-1021) pp 211 251 lu 

question), Masarjk. Maling of imtes ( i952) 107 F NipP'* H . 
rt (Creche Slovakia) (1027), pp AJ 47 (IOkI) p 3U» a United 
443 347: and Kelson in KI (Fend. MUe» Distnet (Vmit held thit the 
3 (1020), pp 01.3 Oil .\s til the United States treHtie>y ^ith Serbia did 
Biltie States see Kuteiilierp* Oie nut appl\ to \ugosltt\M And see 

hktschen Btaaten und das 1 oUcerrei hi I omiteh, formation de Vital 
(I 428 ); Montfort, Lesaoufvata^M/s Vouyos/ar'f (1027). And see below, 
dela Balhque (1^3) , (iraharn. The f 79, 
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or if a monarchy becomes a republic or vice vttta, no official 
intercourse is possible between the Powers refusing recogni- 
tion and the State concerned. Although, farther, a State can 
assume any title it likes, it cannot claim the privileges of rank 
connected with a title if foreign States refuse recognition. 

But whatever may be the importance of such changes, 
they neither affect a State as an International Person, nor 
affect the personal identity of the State ooneemecl.' .France, 
for instance, has retained her personal identity from the 
time the Law of Nations came into existence until the 
present day, although she acquired, lost, and regained parts 
of her territory, changed her dynasty, was a‘ king(iom, a 
republic, an empire, again a kingdom, again a republic, again 
an empire, and is now, finally as it seems, a republic. All 
her international rights and duties ‘ as an Internationul 
Person remained the very same throughout the centuries 
in spite oV these important changes in her condition and 
appearance.* Even such loss of territory as occasions the 
reduction of a Great Power to a small Power does not affect 
a State as an International Person. 

§ 78. Changes which affect States as International Persons 
are of a different character. 

(1) As in a Real Union the mcmbcr-Sfalcs of the union, 
although fully independent, make one Internnlional Person, < 
two States which hitherto were separate International 
Persons are affected in that character by entering into a 


1 For thiB reason a is te- 
sponsible for all acts committed by 
a former Head, although such Head 
may have attained his position 
through revolution. See above, ^ 73ff, 
and the case of TU R^publtr of 
Pent V. Dreyfuj! BnAhert (1888) 38 
J> 348, and Spiropoulos, op ci/, 
pp. 172*177. It is bebevod that this 
responsibility exista. whether or not 
the former Head was recognised by 
the State demanding redress. 

* * The repudiation m February 
1818 by the Russian Soviet Govern- 
ment of the public debts of Russia 
incurred by previous duly recomked 
Governments was a breach of Inter- 
national Law as generally understood 
at that time ; see Fauchille, ( 216 (4), 


and literature there cited. And see 
(baillcy. La nature jurultque des 
tratU's tnlemaiionaue (1032), pp. 135- 
M8. This attitude of the Soviet 
Governinciit const ituUnl one of the 
reasons why a number of States re- 
fused at that time to recognise that 
Government. There appears to bf 
room for a reonnsideration of the 
existing rule on the subject in casei 
when the social abd political upheaval 
accompanying a nvotutionary change 
of government ii such as to rendff 
equitable and reasonable a modified 
tinn of the obligations contracted 1^ 
Ihn former r^inifi. 

» Hyde, )i.§ 612. i 

* See below. { 87, where the chif* 
aoter of a Real Uqion is fuller dlscoaiMtl 
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Real Union. For through that change they appear hence- ' 
forth together aa one and the same International Person. 

(2) Other changes affecting States as International Persons 
are such changes as involve a partial loss of independence 
on the part of the States concerned. Many restrictions may 
be imposed upon States without interfering with their inde- 
pendence proper,* but certain restrictions involve inevitably 
a partial loss of independence. In the Advisory Opinion 
concerning the Customs Regime between Germany and 
Austria the Permanent Court of International Justice held 
in September 1931 that, in the circumstances of the case, 
the entering into a customs union with another State 
constituted a change in status amounting to compromising 
a State's independence.* If a hitherto independent State 
comes under the protectorate of another State, its character 
as an Jiilernationul Person is affected. Again, if several 
hitherto independent State.s enter into a federal State, they 
transfer a part of their sovereignty to the Federal State 
and become thereby part sovereign States. 

§ 79. A State ceases to be an Invernational Person whenEztiac- 
it ceases to exist.* Practical causes of extinction of 
are : merger of one State into another, ann exation af ter mtiopal 
conquestln war, breaking up of a State into several States,* *'*'**"*■ 

^ See bclo^, 120, 127, vhere the naz%j'^ult (2/)d ed » The ques- 

dilTerent kiiidh of these n>stric turns tion has also arisen n connection 
are disousscci with the old Ottoman Empire and 

- See belou, ^ 124 the new Turkish Republic. In the 

* See Jiacstad in U 1 , 3rd ser., vol Ottoman Debt AroUratwn of 1926, 

20 (1939). pp 141-449. it was held that the latter is not a 

* But uhen docs a State tease to new State, but a continuation of the 
be the same State 7 As to the ( ase of former; see .4TfnfioZ Digut, 1925- 
Austria-Hungary after the First World 1926 See also Hall, 8th ed., p. 116 
War in favour of the view that (n.) ; Hyde, i, § 129; Kelsen in 
the new Austrian Republic is a new Hague Uecuetl, vol (1932) (4), 

State, Stnipp, §5, p. 110; pp. 294-297; ^lladote Pallien, cited 

Tempt»rlc}, vol iv. pp 417, above at p. 147; Ansilotti, pp. 177- 
IlK, Soubliotitcb, Effeis dt la d%uolu 186. As to the end of the Kingdom 
kon de VAuinche-iiongne sur la of Montenegro see /a re Savini, 
^MnaltU di us reMorttseants decided in October 1927 by the 

Ip. 41-45, and Borebard in AJ, 19 Oouk of Appeal of Rome; AnniMif 
(1925), pp. «358, 359; the matter is Ihgut, 1927-1928, Case No 106. On 
4^ disrusacd by Anulotti, p. 86; the continuity of the Cxechoelovak 
Hok, Ias efffta <Us Iransjormatwns Repubho in the years 1938-1946 see 
dw £uUi, etc., vol. 1 . (1927); and Kerur* m BtUUttn de dfoU tekicih 
iLna, L'tMtnnons dell* impario 5 (1947), pp. 45-59« See also 

AMro-C/ngofMO nd diriUo infer- Vo6ta, 0 prdvni konUnnild redba. 
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and breaking up of a State into parts wbk^ are annexed 
by surrounding States. 

By voluntarily merging into another State, a State loses 
all its independence and becomes a mere part of another. 
In this way the Congo Free State merged in 1908 into 
Belgium, Korea in 1910 into Japan, and Motitenegro in the 
Serb-Croat-Slovene State after the First Woild War. And 
the same is the case if a State is subjugated b}’ another. In 
this w'ay the Orange Free State and the South African Re- 
public were absorbed by Croat Britain in 1901 . An example 
of the breaking up of a State into parts which are annexed 
by surrounding States is the absorption of the old State of 
Poland by Ru.^sia, Austria, and Prussia in 1795. 'I’lie 
absorption of Kstbonia, Latvia and Lithuania by Soviet 
Russia in 1940 wa.s claimed by the latter to be a voluntary 
merger. Some States, including the United States, have 
regarded it' as a ca.se of forcible annexation in violation of 
International Law and have continued to n^cognise the 
existence of the three above-mentioned States. * 


IV 

SUOCKSSION OF INTERNATIONAL PERSONS 

Grotius, II. c. 9 and 10- - Pufendorf, viii. c. 12~Hal)» §§ 27-29- PhilJiiuore 
1.^137 Siliort p|L 217 224- Westlakp i. pp. a\h{ pp 473- 

497 -^\hart<m, I § . > Mtmre, i, 92-99 — Ilyde, i. 120 123 , ii ^§343 

34.%- Itorthard. §b3 F«*n\nok, pp. 117-122 Hluntschli 47 39 - 
Sth^arzonlKTRei, pp, 70 79 Fauihilk' §§219-234 (3) I^adicr Fcxlpr^, i. 
§1 15(> 193 -Nys, i pp. 132-4.33, n pp. 2S 38 -Rivkt, i. §3, pp 09-73 
CaIvo, I §§99-104 Fiore, i. rW9-3«b iVuaKlim, pp. 201-217 -IJe 
L<niUT. I. pp. 224 232- C'nichaga, i. 2(X) 204 Hackwuzth, i. §§ 79 82 
--Keith's Wheaton, pp, 67-78- -Baty, pp. 197-203 -4^mith, i. pp. ,334- 
4lO'-B<illa(loro Pallieri. pp, 281-297 -Audinet in i. pp. 673- 

626 -Appleton, DfS dt4t annexton^ de terriUnres Aur Its deUts 

de vital ddm^mbr^ ou anvtxi (1893) — Huber, Dii Staalfruturct jssum 
(1898) —Keith, TAe Theory of State SuertMton, iri$h upertal reference 
to English and CoUmial Imw ( 1907)— (.‘avaglien, La dottnna della sue- 
ceMnofi*- (h StcUo a Statf), etc. (1910) Ffiehenni, Le eugreM/nmn degh StnU, 
etc. (1910)— Schoenborn, Staateneukzesaionen (1913), agid in Strupp, Wart., 
ti. pp. 678-58$ — Miehel, Die Emterleibung FrankfurU in den preitaaischen 
Staai aU Fall einer StaaUneuhteMxon ( 1913) — Schmidt^ !)er Debergang der 

elovtnskd repubUky (1947), Mid Ko- mtnndradniho prdifa o usndM (\WIY 
jeok^, Cukofilooemko w naMt ihacfrie ^ See above. $ Tfic. 
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fflaaissehulden bet QebteUaUrdungen (1913)-’Philiipisou, Termination of 
War and Trealtes of Peace (1910), pp. 34'51 and 290-334 — Barclay, 
Struycken, Kaufmann, Studttn tut Lehre von der StaaUneukzeeeum (1923) 

— Guggonhejm, Heiirage zur tolkerrechtltchen Lehre vom iSiaalenetBeckse 
(1925) Sack, Lee effete dee Uaneformatione dee £tai$ eur leure deUee 
puhltqvee et autree oblif/aiions financihee^ toI. i. (1927) — the same, 8uc- 
teeeton aux dettee puJbltques d'6icd (1929) (a < oinpreheneive tieatise), and 
m Uagnt Recueil, vol. 23 (1928) (iii.), pp 145-321 -Feilchenleld, Ptddtr 
Debts and State Succession (1931) (a leading treatise)— Fabn, Effetti 
giurtdict dille anTiemnniterntonah (1931) -Rirhanlh in Fmw Magazine and 
Review, 28 (1903), pp. 129-141 -Keith in ZA . 3 (1909). pp. 618-648— 

Hersbey in AJ., 5 (1911), pp. 285-297— 8d)rc in AJ., 12 (1918), pp. 473- 
497, and 705-743 - Hurst in IL Y , 1924, pp 103-178- Oavaglien m Ktiista, 

3rd ser., vol. 3 (1624), pp. 26-46, 230-271— the same in Annuatre, 36 (i ) 

(1931), pp. 185 255 ; m R.G , 38 (1931), pp. 257-296 ; and in RJ., 3nl ser . 

15 (1934), pp. 21!) 248- KeKen in Hague Reruetl, vol. 42 (1932) (iv,), pp. 
312-349— Udina, ibid., vol. 44 (1933) (ii.), pp. 007-772— Stnipp, tbtd., 
vol. 47 (1934) (i ), pp. 468-490 — Monaco in Ritihta, 26 (1934), pp. 289-32(!, 

462-502 -Kaeckonbeock m B Y., 17 (1930), pp. 1-18, and in Hague Recvetl, 
vol. 59 (1937) (i.). pp. 325-354- Walz in Z T.. 21 (1937), pp. MS-Oarner 
m A,,* , 32 (1938), pp. 421-438 Cana^^ucchi in Riiuta, 32 (1040), pp 
13.3-193 321-378- in Homu lifaml 78 0951) (i ). p|). 3S5-49S — 

('ansaichi in Rnnda, 37 (1951), pp 19 71. 

§ 80. Although there is no unanimity among the writers Common 
on International Law with legard to ^he so-called succession 
of International I’ersons, nev'ertheless the following common iSucces- 
doctrine can be stated to exist . lUter^^ 

A succession of International Pei’sons occurs when one 
or more International Persons take the place of another 
International Person, in eonsequene#' of certain * hanges in 
the latter’s condition. 

Universal succesMon takes place when one International 
Person is completely absorbed by another, either through 
subjugation or through voluntary merger. And universal 
RUccession further takes place when a State breaks up into 
parjs, w'hich either become separate International Persons 
of their ow7i or are annexed by surrounding International 
Persons. 

Partial succession takes place, first, when a part of the 
territory of an International Person breaks oflf in a revolt 
and by winning its independence becomes^ itself an Inter- 
national P(*rson ; secondly, when one International Person 
acquires a part of the territory of another through cession ; 
thirdly, when a hitherto full sovereign State loses part of its 
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independence through entering into a federal State, or 
coming under suzerainty or under a protectorate, or when 
a hitherto not-full sovereign State becomes full sovereign. 

Nobody has ever maintained that on the successor devolve 
all the rights and duties of his predecessors. But after 
stating that a succession takes place, writers try to deduce 
the consequences and to make out what rights and duties 
do, and what do not, devolve. 

Several writers, ^ however, contest the common doctrine, 
and maintain that a succession of International Persons 
never takes place. Their argument is that the rights and 
duties of an [ntornational Person dLsappear V'ith the ex- 
tinguished Person.* or become modified, according to the 
modifications an International Person undergoes through 
losing part of its sovereignty. 

§ 81. The practice of States shows that no gennal succes- 
sion takes' place according to the I.nw of Nations. With the 
extinction of an International Person disappear its rights 
and duties as a person. But it is equally wrong to maintain 
that no succession whatever occurs. For nobody doubts 
that certain rights and duties actually and really devolve 
upon an International Person from its predecessor. And 
since this devolution takes plaw through the very fact of 
one International Person following another in the possession 
of State territory, there is no doubt that, as far as these 
devolving rights and duties are concerned, a succession of 
one Intel national Person to the rights and duties of another 
really does take place. But no general rule can be laid down 
ooneeming all the cases in which a succession takes place. 
These cases must be discussed singly. 

§ 82. When a State merges voluntarily into another State 
— as, for instance, Korea in 1910 did into Japan or when 
a State is subjugated by another State, the latter remains 
ORe and the same International Person aqd the formef 
becomes totally extinct as an International I^rson. 

jft) Pditkal Righta and Duties.— No succession takes plac4, 
tmnefoie, with regard to rights and duties tof the extimrt 

> For instonM, Gueii, pp. 66-70: 4i Stale a Slate (1010); Fooherili, 
i\f»g\ktUl^4aUrimiddUiueauione op.ni * .ScnMilinvc. | fO 
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State arising either from the character of the latter as an 
International Person or from its purely political treaties. 
Thus treaties of alliance or of arbitration or of neutrality 
or of any other political nature fall to the ground with the 
extinction of the State which concluded them. They are 
personal iioaties, and they naturally, legally, and necessarily 
presuppose the existence of the contracting State, But it is 
controversial whether treaties of commerce, extradition,^ and 
the like, made by the extinct State remain valid, so that a 
succession takes place. The majority of writers — correctly, 
it is believed answer the (piestion in the negative, * because 
such treaties, although they arc non-polilical in a sense, 
[)OHses8 some prominent political features.® 

Rights and DutifS.— A genuine suocession takes 
place, how’evcr, with regard to such international rights and 
duties of ♦he extinct State as are locally connected with its 
land, rivers, main roads, railways, and the lilve. According 
to the principle res transit ctnn sun onere, treaties of the 
extinct State coneeniing boundary lines, repairing of main 
roads, navigation on rivers, and the like, remain valid, and 
all rights and duties arising from .such treaties of the extinct 
State devolve on the absorbing SlaU'.^ 

{cy Fiscal Property and Debts, There is also a genuine 
succcs'^ion with regard to the ti'^cal propeity and the fiscal 
funds of the extinct State. They both accrue to the absorb- 
ing State ipso facto by the absorption of the extii* ‘t State. ^ 

• Oti tin* jutlu iai t<*rnlc*in ^ I'hapttT .35 (1); m A,J,, 20 

a <»f n)ntiniiJl> in this p'spiHt (lt»32), pp. 133 130, Chailley, La 

H(M' (tioeii in ( nruni Ltqa] PtohUmn, imturr jundique de* traites tvitrnaiwn- 

1053. pp. 201 200 ant (1032), pp. 140-169 ; and below, 

*&© also, to the same tin ^5 IS Sre wNo Menyn Jonea in 

decitfioii of tho (Jernian Supreme P ) 24 (1047). pp :UKt'375. 

<V)urt (if August 13, 1930, n ith n fiT- * As to local debts not aboliahed by 
ence to tho extradition tn'iities con- tiea(\ see Polish Minnuj (^orporottoH 
iludod bv the Oerman States prior to v. Ihsinct of Raiihnr, decided in 1933 
^he German law of 19.34 ahich trans- by the Gorman Supreme Court : 

formed Germany into a unitaiian Annnal fhgest, 103.3 1934, Case No. 

iute (at least) in tho field of fonugii 37. 

agaira 31 (10.37), p. 730, .md * Si^e iJuite Sehisste v. Caide and 

comment thereon Hiesauib Id, i5n/ , llirrio. Lun^d (No. 2) [1939] Ch. 

. 720. 'Ihat eaae is also an authority 

On the whole question com^ermiig for the rule that only the successor 
tte> extinction of treaties in conse- who is recognised de jure is entitled 
<1 lence of tho absorption of a State by to the assets of the former sovereign : 
another so© Moore, v.j 773; McNair, The United States v, PriaUau, 36 
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But the debts ^ of the extinct State must, on the other hand, 
also be taken over by the ab^oi bing Sbvle * The private 
creditor of an extinct State certainly acquires no right 
directly available to him iindet International ’ against 


L J Ch 7 See also Lund Oberoester 
retch ^ Oude (1940) 109 F 2d, 03 > 
where an American court laid douri 
the rule that ' a i ight of action he long 
ing to one sovereign will pass to its 
successor, if the successor has come 
to power in a manner acceptable to 
what oui own government considers 
the principles of International 

* See Moore, i § 07, and Appleton, 
ejffels dee annexwne de itrriUnree 

euT lee dettee, etc (1805) On the 
nature of the public debt with reganl 
to Mate Succession see Sa<k, cite<l 
above and in Nett York Lniter^dy 
Law Quarterly Reitetr^ 10 (1032 1933), 
pp 127 156, 341 r>S As to the 
effects of changes of so\f^elgnt^ nn 
cumene V questions «e Nolde in 
Hague Recuetl, vol 27 (1920) (n ) 
pp 285 31) And see, in particular, 
the comprehensive works of Fethhen 
feld and Sack, cited above at p 1 >7 

* This IB almost generalh rccoj, 

nised bv writers on Internitionil 
Jaw ani the practice of the States 
(See Huber, op , pp 1 76 and 
282, note 140 ) Ihe Ueport of the 
Transvaal Concessions Conimission 
(see Pari Papers, SoTiih Africa, 1*K)I, 
Cmd 623), although it declares 
(p 7) that ‘ it IS clear that a St-ite 
which has annexed another is n»»t 
legally iKiiind bv ain contra< ts 
made by the St^c which has eea«>cc] 
to exist,’ nevertheless agrees that 
* the mode rn iisag' of nations has 
tended in the direction of the ac 
knowledgment of siu’h contracts 
It may, however, safelv bo main 
tamed that not a usage, but a real 
rule of International Law, based on 
custom, is in existence with reganl 
to this point See Hall, § 29 
Westlake in /<?/?. 27 (1901), 

pp 392 101. 21 (1905), pp 335 330, 
and Westlake j)p 71 H) f’lstrr i 
in ffayue Reeurtl 78 (1051) (i ; pp 
458 481; ond O’fonn^l iii H Y 2s 
M0.51) pp 201210 

* lliw IS the real portent of the 
judgment m the ease of Cook v 
8prm ri$09| A 0 572, and In the 
rose of Th€ H tei Rand CetUral 


(toU Mtntng Co v Phe Ktwj [1905] 
2KB 301 In so fai as the latter 
judgment denits the cxisteiico of a 
rule of Intom itional I aw that < oiii 
pels a subjugator to pav tlie debts 
of the subjugated State, its tigti 
ments are in no wise dccisuc, and it 
should Ik' noted that the plaintiff 
being a BritHh corjiorariun the ad 
verse judgment could not give rise to 
an intornational question An iritoi 
national court would lecognise Mich 
a rule It will Ik* noted that in < <m f 
V Rprigg and in tlie decisions vthich 
folloi«ed It English Courts have not 

? uestjoncd the rule of Intern it lonal 
AW according to which a change of 
sovereignty ns the lesiilt of cession 
does not affec t pi i\ ate projiert \ J he 
ra/to deaden h in the se c aw h has Im en 
the doctrine that acquisition of tein 
tory cession or annexation being 
111 * aet of State’ (me p 3b» n 1), 
municipal tribunals have no authoritv 
to give a remedy in nspcct of any 
actions arising therefrom l^e Srm 
tary of State for Wr/dia v Safdar 
Rustam Khan, I an Rejiorte, Indian 
ippedU, vol 68 (1010 41) p 100 
Annual DigeH, 1941 1042 C’a^t Nc» 
J1 ^vee aKo Hoant 7e Hruhen 
1 ukino V Di start Maori land 

Hntrl 1 1941) \t' 308 The recent 
pro tic c of State s partic ularh in v ic w 
of the Fcac e ] r# atif s corn hided iftc r 
the First World War tends to estnh 
lish as a rule of Intel national Iaw the 
duty of a sue reasor State, whet he r the 
sucfCSBiou arises upon ecssion or 
annexation or dismemberment, to 
respert the acquired rights of private^ 
persons, whether proprietary con 
tractual, or c one* ssiormry (iSee the 
Advisory Opinion of ^he Permanent 
Oourt on the Settler n of German flngin 
I IT Temhnry reded off Germany t<^ 
Poland Series B, No t> nariicularh 
pp 35, 36 , the (Viuri hold that th*4 
political origin attaching to the rightr^ 
and rendering them obnoxious tc> thi 
Btiecessor State, does i()ot relieve it rl 
the duty to respect acquired rights ^ 
this cbarac ter ) As to the meaning 4f 
acquired rights see Decamps in R 
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the absorbing State. But if he is a foreigner, the right of 
protection possessed by his home State enables the latter 
to exercise pressure upon the absorbing State for the purpose 
of making it fulfil its international duty to take over the 
debts of the extinct State. Some jurists ^ go so far as to 
maintain that the succeeding State must lake over the 
debts of the extinct State, even when they are higher than 
the value of the aceructl fiscal property and fiscal funds. 
But it LS doubtful whetIuM* in such cases the praotico of the 
States would follow that opinion.* 

(d) Contracts, apart from those resulting in fin<tn(*ial 
indebtedness: — There i‘< a considerable body of authority 
among t/oxt-writers in fav^our of the view that the absorbing 
State is bound by the contracts of the extinct State — for 
instance, a contract for the building of warships, or for 
coaling a ileet ; but it i^ InOieved that no judicial authority 
is in existence. Whore the contract can be said “to have a 


local charact«‘r. such as a scheme for irrigation or for the 


15 n9CS), pp. .'1R5 4CH> : < im. 

op, fi/., pp. 122-137 ; Sack, op i it , 
pp, 57 St , i. 

Kaeckonlieeck in iJ. f., 17 (CKlo)* 
pp. 1-18 ; SzAHzy in H.L, 3rd «<‘r . 17 
pj> 42C ; Mikir ' uni 

others in 43 ii ] . 

pp. 2nh.2e4; 44 (I.) pp is! 

iWi ; Hiid ICmertc KnUh v. H m 
ll4'>umano-Huria.(rMn Mi'< d 
Arbiirsl Trihunal : lirrueiJ /’ ! 1/ 

7 (n*27), |i. 138; Annuii/ p 

1927-1928. ('one No. ,’)M r«.i m 
fxampU* of n restn*'tiM* intfipnin 
tion of the obligati'Mi t<» 
pilVoile rights soo .Vodi j- \ 

/WmA docidwl in 1**.!1 I»\ 

l^pppr Sih'piiaii Arlnfr.il Trduiuil 
Annuiti 1931 I9.*VJ \ »"» N*’ 

33. Tho aurcossor Stair I ii. not i\Md 
ita oblignt if>na by ena^tin^* !< jw! 
lion oiiher of i& discnniinatorv chi» 
HcfccT or nominfilly affri'two: s!l thr 
roddents of Ihr trrnliuv stt tbt* 
4n award of tho s,inu‘ 'liilmnil m 
1934 denying that the obbiration to 
^pect * (Iroita de teuto natuii* t‘\- 
finded to an alleged a^quifid ucht 
tb continued employment os tra< lirr: 
laiura ▼. PiA&h StaU, i5n/ , 1933- 
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ilitTcroiit vK*i^ : In re Kreintr, tbid., 
eu** 1937 C'jisr Nt». 43. ( »ii the effect 
of (haitgtK of «overnirnty ujKm neu 
trality jsoe .K Ilinek, Itrr automat i-Ffhf 
Lru'frb mu! 1 rfluM dtr SUtai-unngf- 
koriffkitt ffurrh vidktrrerhlltrhf Vf#! 
fftnq/ (19.71), and Otaupner in Grt/tiun 
siHtfUj, 32 (I94t>). pp. 135-153. See 
ils<» Indow, § 240. And generalb 
•II the 0.1 1 V t of ( hnngea id ’* rvereignti 
u]»t>n niunii ipal law Kosoi.'i# in ii. Y 
21 (11*5*0 pp 2i;7 292 

^ See Martena, i. f ft" ; Heffter, 
§ 25 ; Huber* op. cit.* p. 15S. 

* In the tbinl edition the author 
continued • ' On the other hand, a 
State which haa nubjugated another 
would be (ompolhd to take over 
r\en aucb obligations an nave been 
inriirie<l by the annexed State for 
the JiniTiediate i>urp<we of the w’ar 
which led to ite> 8u!>jiigation.* This 
opinion eccnxh to lie open to very 
f;rave doubt : aee tlio Heport ot the 
Tronsvah I’onoevaione Commiaaton, 
eupra, at p. 9, and Westlake, i. p. 81, 
and Sack, op, ril., pp. hl5-iS2, who 
regards aueh a war debt a« amongst 
'dettea odieusea* not passing to the 
•uii'cefesor State . Si*e to t he same effect 
fahn in 44 (1930). pp. 477-487 
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building of looks on a river, the case for continued survival 
is stronger than in the case of other contracts. 

(e) Coneeasionary Contracts require special consideration 
— for instance, a State concession for the building and run- 
ning of a railway or for the working of mines. They usually 
have a local character, and there is much to be said in favour 
of the view that, if before the extinction of the State which 
granted the concessions every act necessary for vesting them 
in the holder had been performed, they would survive the 
extinction and bind the absorbing State. But every case 
must be studied on its tiierit.s, and it is difficult to lay down 
a general principle.* 

(/) Urdiquidated Damages for Torts or Delicts. There is 
good authority for saying that a State does not become liable 
for unliquidated damages for the torts or delicts of the 
extinct State which it has absorbed.® Where, however, the 
latter had*acknowledged its liability and compensation had 
been agreed, a debt has arisen which, it is suggested, ought 
to survive the extinction of personality and be discharged 
by the absorbing State, 

(g) Unliquidated Damages for Breach of Contract. It seems 
that the analogy of the absence of liability fominliijuidated 
damages for a delict is applicable to the case of unli<|nid- 
ated damages for breach of a contract, so as to make them 
irrecoverable against a successor, ff»p breach of contract is 

* Protocol XII. annewl to the 1024, pp 103* 178. 'I’hr iimttrr 

Treaty of Lausanne with Turkey in exhauHtively rlihriiHsi^l in the BntiHh 
1923 provifl«*d for the maintenaiife Aiib^ict in linnnt'n tlaiiu, pp. (1-17. 
by aucceedinp; Stat< h of ])rc'war con- 'flie award in liroum's claim wan 
cessjona granted by Turkey, but that followed by the fiame tribunal in 
is a caae of cesaion of territory and N<». 84 of the* Hatrawnn Claims * ivee 
not of absorption of a State : nee thr 4 «/ , 20 (1020), pp, 3H2. For a 
Mavrommalu JtrusnUm Conc^d/tioas denial of the obligation to take over 
eaae. Permanent Court, Senes A, Itquidaled darnagOH in rospect of rail- 
No. 5. See Wcatlake, i. pp. 82, 83; way au*idents see a (jeciaion of the 
Moore, i. §98; Oidel, Des tfftis dt Polish Supremo rourt-in JhierzbicH 
Vannsxicn aur Us eoncessi<ms (1904); v. Ihsinrt KUctrUal i^^sntxtUum of 
TeyasaifW in 35 (1928), pp. CzesU)rhom,AfinualJh'jiPst,\9Z3Ali'M, 

447^166; Sehiffner in Z.o R., 9 roMo No. 3H. See Mosl|r, H 

(1929), pp. 161-181, lonzsMsumen bfi Atuhr^n/j tier Staats 

* Brownes claim, American and /ioAmI (1918) ; 0‘(/onn#n in A?. F., 27 

Rritiah daima Arbitration TrihiiiiHl, (1950), pp. 03-124. ^And two the 
November 1923, in B.Y,, 1024, pp. deeiKum of the AiiKt^mn Suprenu* 
210-221, and 19 (1925), pp. (Sturt in Kleiks v, R^pithhr of Austria, 

193-206) tee alao Horat in B.y., Annual fhgrst, Vitw Bn. \t^. 
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also a wrongful act ; but tliat, if c*otn|)en8ation for breach 
had been agreed with the extinct iStatc* the absorbing State 
ought to discharge that liability. 

The case of a Federal State arising — like the German 
Kmpire in 1871- above a number of several hitherto full 
sovereign States also presents, with regard to many points, a 
case of State succession However, no hard and fast rules can 
be laid down concerning it. since everything depends upon 
the question whether the federal State is one which — like the 
United States of America -totally absorbs all international 
relations of the member-States, or whether — like Switzerland 
—it absorbs these relations to a greater extent only.* 

§ 82u. It is also necessary to consider the position which S«ccc« 
arises w^hen a rcA olt wliich got so far as the establishment of Jhe”sup> 
a rival Government is supjin^sstMl Who is entitled to thePJ^*®” 
pro{)erty the suppressed (io\ eminent * In so far as it isuevolt. 
situate within the territory of the parent State fig;«nsl which 
the re\ult took place, no question of International Law 
arises. In so far as the projierty is situate in the territory 
of for*eigii States, a distinction must he made between, on 
the one hand, projicrty which formerly belonged to the 
parent State and was by the rebel (iovernnient, and, 

on the other hand, projierty which had been acquired by the 
rebel Government, as the result of voluntary subscriptions, 
law'ful seizures of jirizes, and so forth The formci nrojierty 
can be recovered by the parent Govornment in i foreign 
court by title paramount ; the latter is recoverable by 
virtue of its riglit as the successor of the rebel Go\ernmeut. 

'Phese principles are illustraleil by a group of decisions given 
by English courts after the end of the American (>ivil War.® 

> See llutK»r, op ri/, pp. 103*170; 

Keith, op, rit., pp. 02-lW : a ml Si hoen- 
born, op. cit , §$ 8 ami 0. 

■ See below. § 80. 

• Vnvifd IStatfs of America v. 

VrioUau (1865) 35 L.3. Ch. 7; 

W V \frHae (1809) LM. 8 Kq 
<0 ; see also King of the Tuv Siahes 
Wilcox (1850) 1 Sim. N.S 332. 
iW litigation in the Vnited States 
(4 America arising out of the civil 
anr in Ireland in 19^9*1921, and 


cont'eniing the former * Irish Re- 
public V funds see Dickinson in A.*/., 
21 (1927), pp. 747-753; tiarner, i5id., 
pp. 753>7«‘>7, and AHSUizi Digest, 
1926* 1920. also hepnbltc of China 
V. Merchants' Fm Assuranct Ct>*'pofa- 
tion of 'Vir York, derided in 1941 by 
the Unu li States Circuit Gkiurt of 
Appeals: 49 F. (2d) 862; Annual 
Digest, 1931-1932, Case No. 45. And 
see Smith, i. pp. 405-416, and Uren 
in Michigan Lait Review, 28 (1929- 
1930), pp. 149-162. 
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The case of liability for the debts and wrongful acts of the 
rebel Government is not so simple, but the Mixed Commis- 
sion appointed by the Treaty of Washington, 1871, held 
that the United States of America were ' not internationally 
liable for the debts of the Confederacy, or for the acts of 
the Confederate forces.’ ‘ 

SuecM- § 83. When a State breaks up into fragments which them- 
selves become States and International Persons, or which 

qu«nce of are annexed by surrounding States, it becomes extinct as an 
International Person, and the same rules are valid as regards 
the case of absorption of one State by another. A difliculty 
is, however, created when the territory of the extinct State 
i.H absorbed by several States.^ Succession actually takes 
place here too, first, with regard to the international rights 
and duties locally connected ’ with those jxirts of the 
territory which the respective States have absurl>ed. Suc- 


1 Moore, i. § 22, p. 00 ; and 
Moore, Int^^ional Arbitraiwns, i. 
084, 695; UL 290(^281)1, 2082-2987 
But aometimes a State may agree to 
pay for the damage done by revolu- 
tionary forces, e,g. in a treaty hetwwn 
Great Britain and Mexico in 1920; 
Cmd. 2876. It will be noted in 
United States of America McRaes 
supra^ where the defendant, a 04>n* 
federate agent in <Kngland, claimed 
to set of! certain sums alleged to lie 
due to him by the former Oonfecleratc 
Government, that the Federal Goverii- 
ment being unwilling to admit any 
liability for the acts of the Con- 
federate Government declined to 
submit to an aci ount being takf n ; 
accordingly they only recovered such 
property as was theirs by title para- 
mount and appear to have abandonefi 
their claim based on succession. 
Quaere, was this because they did 
not wish to prejudice their case for 
a general exemption of liability 
for the debts and wrongs of the 
Confederate Government ? See glso 
ffopkfni' claim before the Amcrican- 
lldtman dalms Commission in AJ, 
21 (1927), pp, 160-167. 

The distinction between de facto 
general and local Governments is 
relevant in this cooneetiun; the 
Confederate Government was only 
local. Where, however, the sup* 


pn^sHed (/c facto Government was 
general, the Mtcr opinion ih that 
the Sute winch HupprcsriCH it and 
HUt’mMls to its property )» responsible 
for its contracts and loans ; see 
Awjinl of (he IVrniiioent Court of 
Arbitration in the Frewh Cia\fnj> 
against Peru in sU/., 16 (1922), at 
p. 482, Borchard, p. 206; Spiropoulos, 
Vie de facUhRegirrung im Volkerrecht 
( 1926), pp. 92 98; and Kunz in Sirupp, 
If’orf., II. p. 612. But a diHtmclion 
has been tirawn between contracts 
of the Huppri'h^ed dt facto Govern* 
ment which are im[H*rsoiial trans- 
actions of governmental routine axHi 
therefore hind the State, and contracts 
of a nature {lersonal to the suppressed 
Government which therefore do not 
survive ; inst&nros of the former typ(» 
are the purchase of postal money 
orders {HonkM claim before the 
American Mexican Claims Comnus- 
Hiori in A.J., 21 (1927), pp. 100-167, 
and in Annual Digist, 1925-1926, 
Case Xo. 170), or ot motor ambu- 
lances (Peerless i/nfor Jf’nr Co.'s claim 
before the same r/Omi^ission in A.J., 
22 (1928), pp. 180-182 1 Annual Digest 
1927-1928, Case No. If3). 

• 8po above, { 79 (i^ 4), for a case 
of incomplete absorfilpii of territory, 
e.g. Austria. 

' See Sack, op. dt., pp. 205-218 
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cession takes place, secondly, with regard to the fiscal 
property and the fiscal funds which each of the several 
absorbing States finds on the part of the territory it absorbs. 

And the debts of the extinct State must be taken over. But 
the case is complicated through the fact that there are 
several successors to the fiscal property and funds, and the 
only rule which can be laid down is that proportionate parts of 
the debts must be taken over by the diflFerent successors,^ 

When — as in the case of Sweden -Norway in 1905 — a 
Real Union ^ is dissolved and the members become separate 
International Persons, a succession likewise takes place. 

All treaties concluded by the Union devolve upon the former 
members, except those which were c‘oncluded by the Union 
for one member only -e.g. by Sw^eden -Norway for Norway 
—and which, therefore, devolve upon that former member 
only, aiju, further, except those which concerned the Union 
itself and lose all meaning by its disvsolution. 

§ 84. When in consecpience of war or otherwise one State Sacce*. 
cedes a part of its territory to another, or when a part 

the territory of a State breaks off, and becomes a State and Separa- 
tion or 
Cession. 

* Sct‘, h(>v»e\c*r, the aaanl in the snured and utibeeured bonded debt 
OUorn/jn Debt {rbt*ration of 1025 in of the former Austro-Hungarian 
Annual Ihge^t, 1926, Case No 67 (Government, as it stood before the 

In the complicated (aso of the outbreak of war. Machinery was 
dismemlierment of Au><tria Hungary proxided for a‘»rertainn*g that portion 
in 191S, when the Ib'ul Tnion wo which ^uh State to assume, 
boloa, § S7 was dtssolvcnl, and the None of these States, other than 
old State broke up into fragments, Austria, were to bear any responsi- 
somo of which became themHves bility for the bonded loar debt of the 
States and International Persons, former Austro • Hungarian Govern- 
while others were annexed siir ment ; but, on the other hand, they 
rounding States, the Tieaties of were to have no recourse against 
Peace marie cxpicss provision for the Austria in respect of war debt bonds 
apportionment between the States which they or their nationals held 
concerned of the prewar debt of (Article 206) For a scholarlv and 
Austria-Hungary, and defined the exhaustive treatment of bhe relevant 
extent of the babiht> of Austria ^or provisions of the various Peace 
the debt iriciirit'd by the dismembered Treaties see Feilchenfeld, /’oNtc Debt4 
Dual Monarchy in pro*oeuting the andJStaUSueeesstoh l93l),pp.431-755. 
var. Thus the Treaty of Peace with *See also, as to the Italian Peace Treat\ 

Vustria provided (Article 293) that of 1947, FiUmatirieeiii //a<7Ne 
(dch of the States to which torntory 7H (19 ' (i ), pp 289-394 
(I the former Austro- Hungarian For a detailed discussion of the 

iionarohy was transferred, and each principle of State succession as to the 
d the States arising from the dis- public debt on dismemberment and 
memberment of that monarchy, in- in other rases see Sack, op. cil., 
coding Austria, should assume re- partieularlv pp. 219-609. 
i]ionsibility for a portion of the ■ See below, \ 97. 
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an International Person itself, succession takes place with 
regard to such international rights and duties of the pre* 
deoessor as are locally connected with the part of the territory 
ceded or broken off, and with regard to the fiscal property * 
found on that part of the territory.* The successor is 
probably boimd to take over a correspoiuling part of the 
debt of its predecessor. The numerous treaties * which 


^ See The United States v* Perche- 
man (1833) 7 Peterb 51. 

* The courts of law of most of the 
Succession States arising after the 
FirstW oi id \\ ar ha vo denied suecosaiuu 
as to fiscal obligations except where it 
was stipulated for by treaty » as to 
Poland see Ehrlic h , Prauv naroddw (2nd 
ed., 1932), ^ 213. As to the practice 
of C'ourts in Czechu-Slovakia, Austria, 
and Uoumania see Anni^ IhgeM^ 
1925 19215, 1927-1928, and 1029-1930. 

• Thus, for instance. Articles 9, 

:W, and 42 oi the Treaty of Berlin (see 
Martens* h\R*G., 2nd scr., 3 p. 449) 
of 1878 stipulated that Bulgaria, 
Montenegro, and iScrbia should take 
over part of the Turkish debt. 
Again, the Peace Treaty of Ijatisanne 
of 1912, by which Italv acquirt^d 
'Ifipoli. stipulated that ItaK should 
take over a part of the Turkish debt 
(Martens, A 3rd ser., 7 p. 

7). Likewise the Trt^aly of Peo<e 
aitb (jierroany of 1919 provnlcd that 
the Pow'en to which German territory 
had been ceded should assume re 
sfKinsibility for a portion uf the pre- 
war debt of the German Empire, and 
also of tbe pre-war debt of the 
German Mtate to which tlie ceded 
turnlory belonged. Tbe Treaty of 
Peace with Italy of 1948 lays d<*w'n 
that the Bucceasor State shall lie 
exempt from pa>ment of the Itahan 
pubho debt but that it shall assume 
the obligations of the itaban State 
towards holders who continue to 
reside in the ceded territory in so far 
as thime ubl nations correspond to 
thA of tbe debt which was issued 
prior to the entry of Italy mto the 
war and is not attributable directly 
or indirectly to military purposes 
(Annex XIV (6)), For the Otto- 
man Debt ArbUration in 1925 see 
Annual Ihgett^ 1925-1926* and note 


by Browu in A.J., 20 (1926), pp 
1 35- 1 39. See also Alphaiul, Le partaye 
de la dette Ottomane (1928). As, how 
ever, Germany in 1871 refused to 
undertake any part of tho Fren<h 
debt, France was eXeiupted by the 
Treaty of Peace from a'^suiiuiig any 
part of the German debt on account 
of the cession of Alsace-Lorraine 
(Article 255) ; and in the cabc of 
Poland, that part of the German debt 
which was attributable to iiic^asures 
for the (terman oolonisatiou of Polish 
provinces was to be excluded from 
the apportionment (Article 255} 

On the other hand, the I nited 
States fcfuaod, after the cf^Hsion of 
Cuba in 1898, to take over from 
Bpain the so called Cuban debt- 
that is, tho di*bt which was sett)f*d 
by 8}Miin on Cuba before the war (see 
Moore, i, § 97, pp. 351-385). Stiain 
arguccl that it was nut intended to 
transfer to the United States a pro- 
portional part of the debt of Spain, 
but only such debt as attac bed 
individually to the island uf ('uba. 
Tbe United States, how'ever. met 
this argument by the correct assertion 
that the debt concerned was not 
me urred l»y Cuba, but by Spam, and 
settled by her on Cuba. See Wilkin 
son, TAe Arnenean Doctrine of State 
Succeeewn (1934). Similarly, by 
Articles 46 - 57 of tbe Treaty of 
Lausanne oi 1923 between I'urkey 
and the Allied and AsHOciated Powers, 
provision was made fur the distribu- 
tion of the Ottoman Public Debt 
among tbe various Sthtes which sue 
ceedeci to portions of the Ottoman 
Empire or wore created in terntones 
formerly forming partt of it. On the 
refusal of Germany te take over the 
Austrian public debt alter the annexa- 
tion of Austria in 193$ see Gamer in 
Ajr., 32 (1938), pp. 766-775 ; Brandt 
in Z.5.F., 9 (1939), pp, 127*147. 
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stipulate a devolution of a part of the debt of the predecessor 
upon the siicoessor must be regarded as declaratory of a 
rule of Inteniational Law to that effect.^ An interesting 
question in connection with separation arises in the matter 
of membership of the Unitc^d Nations. Tlie question arose 
in the matter of the admission to the United Nations of 
some States previously forming part of India, which was one 
of the original signatories of the Charter. The General 
Assembly di<l not adopt the view of J^akistan that she was 
a ‘ co-successor ’ to India and as such entitlc^d to automatic 
meml>ership. It acted on the view that ‘ when a new Stat-e 
is created, whatever may be the territory and the popula- 
tions which it coinpriscK and whether or not tliey formed 
part of a State Mt*inher of the United Nations, it cannot under 
the system of the (‘barter olaiin the status of a Member of 
the United Nations unless it has been formally admitted as 
such in conformity with the provision^ of the •Charter.' * 
However, while with regard to treaties generally the position 
is essentially similar to tliat obtaining m the oa.se of absorp- 
tion (§ H2 (a)) and ces-sion (§ S4). tlieie is room for the view 
that in case of separatiim rehultiiig in the emergence of a 
new State the latter i^ bound by or at least entitled to 
accede to- general tn^atics of a ‘law-making' nature, 
esywcially thi^se of a humanitarian I'haraeter. Tims Pakistan 
and Burma, when accepting in lUtU the obligate ns of the 
Constitution rif the lutcrnational Laliour (Organisation, 
reeogniMHl as bimling upon them the variou.s international 
labour conventions which applied to tlieir territories when 
forming part of India, Similarly I’akistan considered itself 
a party to the Convention of lt>2l for the Sujipn'ssion of 
IVaflic in Women and ('hildren by virtue of the fact that 

’ Manv wriUTB, however. mainUiii ujM>n its undertaking a proper share 
that there is euch a rule of Inter- of the obligations of the former State 
national laiw. See Hul»er, op. nt , of whieh it formal part. See a^o 
§{125-135 and 205. w*here the PHenson, /waanVrft 
treaties concerned are emimciatwl d€ fn dtJt Kta^ (1954 1 

also Schmidt, Der Vtbrrgnng * Pc and Burma >rcre ad- 

der SfUtaiMkvlden 6e» GfMtflitahtre raitted in UU7 and PUS. res^XM tively. 
tuYipen (1913) ; Sibley in J C.L., 3rd Oej Ion was not admitted owing to the 
ler., 7 (1925), pp. 22-39; and oppoaition of Soviet Ruiiaia. See 
lack, op. rtf., particularly pp. 52-90. Liang in A.J., 43 (1919), pp. 144-154, 
In mihfitancfl, recsignition of the new and Sehnehter in Ji. 1 23 (1948), 
^te ie aometimea made to depend pp. 101-109. 
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India became a party to that Convention before the estab- 
lishment of Pakistan as an independent State.* 

§ 84o. The question of succession in the field of inter- 
national organisation arises when a public mtematinna) 
organ created for specified purposes is dissolved and another 
organisation is created by treaty for an identical or sintilar 
purpose. Questions of this nature arose after the Second 
World War when, for instance, the Jjcague of Nations * was 
replaced by the United Nations, the Permanent Court of 
International Justice by the International Court of Justice,® 
the International Commission for Air Navigation by the 
Internationa! Civil Aviation Oi^anlsation, and the Inter- 
national Sanitary Bureau by the World Health Organisation. 
While as a rule the devolution of rights and com|)eteneii's is 
governed either by the constituent mstruments of the organ- 
isations in question or by special agreements or dccision.s 
of their organs, the requirement of continuity of inU'rnational 
life demands that succession should be assumiHl to operate 
in all cases where that is consistent with or indicated by the 
reasonably assumed intention of the parties as ini ei prided 
in the light of the purpose of the organisations in question.® 


' Spc SfhachtOT in /i y 25 (l*>48) 
p 107 F«)r an ttaiKiratitm of the 
\iow, «mbittantiatp<l to a linuttd ex- 
tent h\ sonic recent pnutite that 
multilateral instruments of a tegis 
liitixe character should bo treatefl 
upon the analogy of treat) provisions 
muling local obligationH and that 
the) are binding ii]K>n new iStates in 
the same wav an rules of riiHtomarv 
Tntenidttional <h e Jrnka in li Y , 
29 (1952; pp 105 U4 

* With rejfard to the lafttr stt 

heloWy { 105 n Sie hIso the iihefiti 
collection of documents relating t<» the 
transfer of licagu* Nations cutsets 
and functioiiH to the Initcd Nations 
and compiled h) Aiifruht in OuuU to 
ike Leagve oj PuUutUwM 

(1051) pp. 59i^>9. See also i6id 
ppi^'^j-tO, 130-153. .And see the 
Dmuenting Opinion of .ludm lit ad 
in the cAon relating U» the f>tatvf of 
South-WeJit Afrira iil IJ'J. Hepttrtu, 
1950, p 13b 

• Bee below, n. i. 

^ Thiia the Statute oi tht lntf*r 


national Court of Juatice proviiierl 
txpreHNl>, in Aitirlo to (oi that 
•iutpUiiif* of the ct;mpulaor) juris 
diition of the iVrinaiient Cuuit of 
Irib niational tluatuc ahall he deeme4) 
to appi) to the Iiittruational Court of 
liistice Article 37 <d the Matut* 
providrri for Huciesaion in the matter 
t»f the jiinafln tion of the fVnnanen! 
Court created !>> treaties genendh 
rheRc express provnurina do not uile 
out di volution (tf other functions ot 
the Permaiunt fNmrt Hut see the 
ditTuent nml prfdiuhh qiieationablo 
ruling of the V kc President of the 
Intematioiml Court ol diiutue m the 
matu r o( the appln atnon of the Anglo 
Iruimn Oil Companv iii 1951 for the 
apiKuntiuent of on |r)utriitor m its 
dispute With Penua Cl he Permanent 
Court had accepted hiat fiimtion tn 
193:t at the mat am c the Hritiah and 

IVrsian OnvernmeiifH The \ice- 
Preiudent of the Int^nintumal Court 
of Justice ruled that^ that function 
had lieen eonferred ij|>on tho fVr 
manent Court of International Ju» 
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In the case conccmiiig tho Status of South-West Africa the 
International Court of J ii»tioe, in an Advisory Opinion given 
in 1960, applied in certain resj)eets principles of succession 
to international organisations the objects and character of 
which exhibit a pronounced cl(*gree of similarity. Thus the 
Court found that the main Mupervisory functions of the 
League of Nations with respeot to the mandated territories 
devolved upon the Ignited Nations with the result that 
South Africa was under an obligation to furnish to the 
United Nations for examination repfjrts on her administra- 
tion of the territory held under a mandate from the 
fragile. Tho Court refused to admit that the obligation 
to submit to supervision had disappeared merely beoaube 
the 8U|)ervisory organ namely, the Mandates (Commission 
-had ceased to exist , for the United Nations possessed an 
interiiatiunal organ pf^rformmg similar, though not identical, 
supervisory functions, namely, the Triisti^ship Coflncil. The 
conclusion that the Ignited Nalioiib succeeded to the super- 
visory functions of the Ix^ague of Nations in the matter of 
mandated territories follows parth from the principle, 
adopted by the (\>urt, that the regime established for the 
mandates was in tiic natiiie of an international status as 
distinguisheil from a purely contractual arrangement.^ 


V 


(’OMPOSITK INTERNATIONAL PERSONS 

Piifeiidorf, VII. c 0 Hall. § 4 WestUke. i pp 31 37 — Phillimore, i 71-74. 
102 121 30 “lO Um\v i 30 32 Moort* i. 

M<>ltjr««nd*>rff m //u/ict ii pp 1 Is 140 ^0 FamhiJlo $^1^5- 

174(3) l*r.uli*'r Koili'it i ^^117 124 Mtii^nluo ii pp \ 42 Njs » 
pp. 30*2 400 Ui\u‘r i ( ahi. i 4 4 ol P'loif i 3:i5 .W9 ami 

<W#» 101 10<) raxatflitn, pp 1.13 141 Marti^nn, i .39 JV 


bee the InU'niatioiial I'ouit of O'C'onnell in ILY *20 (104(0, pp 
|u^iC 4 ' was not ontitltMl to exon it 45*4 lt»3 
Year Itook of tht Intermthonai Cunrt 

14)52 3 p. 45 * balow, p. 220. For a .sUitt* 

Aa to nice viiHum mith rcKiud to ment in the form of a legal principle 
aeniberahip nl tho Uniu d Nationn m i gowrning siicctwjon l>etwcon inter- 

dlove, p« 167. Ah to St itc smc« “wiun intnmal orgnnmtions of the effm 

vdth rytgard to aome memlH rh of ih#' of thw ruling w Fit/raaiiruo m /i. T.. 
Irtish C SommoiiiWf'alth of Natioiia M*e 29 (1952), p S, 
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Louter, i, pp. 101*216 -Keith’s Wheaton, pp. 114-126— Ballaclorc Patlieri, 
pp. 246.26a--Anzilottj, pp. 163.159, 180-107- 8coUe. i. pp. 187-226 
— Sibert, pp. 105-117— Jcllinek, Die Lekrt von den Staatfm'erbindungen 
(1882) — Borel, £titde mr la muveraineti Je V^tut fMirniiJ (1886)— Brie, 
Theorit der Staalencerbindungen (1886)— Hart. Introdurtton to the Studff 
of Federal Gw'tmmenit in Harvard IMorxeal Monographs (1891) (including 
an exceUent bibliography)* -Le jPur, fMt fM&al ei conf Motion d'iUUe 
(1806) — Moll, Der Hundestaaish^gnff in den VerLinigten Staaten vonAmerira 
(1905) — Ebors. Die Lehre wn dem Staatenbunde (1910) - Dupuis, I^e droit 
des gens et Us rapports des granites pnissnwes (1920). pp. 133-170— 
Nawiaaky. Der Bundesstaat ah Hechtsbegnff (1020) Kelson . Da^ Problem 
der Souveranitat wid dte Theoric des Volhfrechts (1920), pp. 274-314, 
and AUgemexne StaatsUhre (1926), pp. 193‘22ri Lundlxirg. Die gegen- 
tndrtigen Staalenf^rbindungen (1021) -Newton, Federal and t^mfied Con- 
stitutions (1923)- Stoke, The Foreign Rihtions of the Fideral State (1931) 
--Whoaro, Federal Oof'einment (1046) -Xordiovi, pp. 90-111, uihI m Z.l., 
35 (1926), pp, 257-275 -Knnz. Staatenveihindungin (1029), pp 61-288, 
404-713 (the leailing treatise on the suhjeot) Pilotti in flmfiie Hecueil, 
vol. 24 (1928) (iv.). pp. 415 5U -^Scelle, ibid,, \ol 4ii (19:U) (iv.), pp. 
393-414 -Rae*tad in Xordish T.A., Arta Srandinanra \ (1934) pp. 3 2H. 
46-66. 

• 

R«ftUnd § 8 f,. International Persons aro as a mle single sovereign 
(’Sm-""* States. It) such single States there is one central political 
authority as Government, which represents the State, within 
national its borders as well as without, in its international intercourse 
Penona. ^j^j, other International IVisons. Such single States may 
be called simple International Persons. Anri a State may 
remain a simple International Person, although it may grant 
BO much internal independence to outlying parts of its 
territory that these parts become in a sense Stat<‘.s them- 
selves. Great Britain was before the First World War a 
simple International Person, although the Dominion of 
Canada, New'foiimlland, the Commonwealth of Australia, 
New Zealand, and the Union of South Africa wore States, 
because Great Britain was alone sovereign and represented 
exclusively the British Empire in the intermit ioiml sphert*.* 
Historical events, however, have created, in addition to 
the simple International Persons, comitoiite International 
P^pions. A composite International Person is j|n existence 
when two or more 89vereign States are linked, together in 
such a way that they take up their position' within the 
Family of Nations either exclusively or at least to a great 

< For the prUient ponition aee below, 1 946. 
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extent as one single International Person. History has 
produced two different kinds of such composite International 
Persons— namely, Real Unions and Federal States. In 
contradistinction to Real Unions and Federal States, a 
so-called Personal Union and a union of so-called Con- 
federated States are not International Persons. 

§ 86. A Personal Union is in existence when two sovereign Stote* in 
States and separate International Persons are linked to-u'5^]^“’ 
gether through the accidental fact that they have the same 
individual as monarch*^ Thus a Personal Union existed 
from 1714 to 18117 between (ireat Britain and Hanover, from 
1815 to 1890 between the Netherlands and Luxemburg, and 
from 1885 to 1908 between Belgium and the former Congo 
Free State.'* At present there is no Personal Union in exist- 
ence,® A Personal Union is not, and i.s in no point treated 
as tho\igh it were, an International Person, and its two 
sovereign member-States remain separate International 
Persons, Theoretically it is even possible for them to make 
war against each other, although in practice this will never 
occur. If, aa sometimes happens, tb'^y are represented by 
one and the same individual as diplomatic envoy, such 
individual is the envoy of both States at the same time, but 
not the envoy of the Perxmal I'nion. 

§ 87. A Real Union is in existence when two sovereign Sutca in 
States are, by an international treat j, recogniseo by other^n^^n 
Powers, linked together for ever under the same »uonarch, 
so that they make one and the same International Person. 

A Real Union is not itself a State, but merely a union of 
two full sovereign States which together make one single 
but comjKisite International Person. They form a com- 
pound Power, and are by the treaty of union prevented from 
making w'ar against each other. On the other hand, they 
cannot make war ae])arately against a foreign Power, nor can 
war be made against one of them separately. They can enter 


^ A fa(t which accortlinfi to 
iHh law reauIUi in the subjects of 
die two countries owing a common 
kllegianoe and having a common 
tationalitj : ColviV# fltlOS) 

7 Co. llep. 1. and iMouon v. Durani 
(>8S6) 71 Q.B.I). 54. 


* Thomson. Fondnlion de V6(iU 
IruUpencLeni du Congo (1933). 

• See, however, below, $ 87, p, 172 
(n. 2), ai to Denmark and Iceland. 

« BlQthgen in Z.F., 1 (1907), 

pp 237.203. 
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into separate treaties of comm^ee, extradition, and the like, 
but it is always the Union which concludes such treaties for 
the separate States, as separately they are not International 
Persons.* At present there is no Real Union in existence,* 
that of Swedcn-Norway * having been dissolved in 1005, and 
that of Austria-Hungary having come to an end by the 


* Soe. however, as to Austria* 
Hungary, Advisory Opinion on the 
QuesUon of Jauy>n%nat Series B, No 
8, at p. 43, where the Permanent 
Court referred to Austria and Hun- 
gary before UU8 as * distinct inter- 
national unita.* Soe also the decision 
of Judge Parker of May 25, 1927, 
with regard to the junstllction of the 
*rriparti te Claims Commission : A n n ual 
IHgesi, 1927-1928, Case No, 54. 

* It is ^bable that between 1918 
and 1944 Uenmark was a Real Union. 
In 1918 Denmark recognised Iceland 
as a sovereign State, but this was not 
followed by international recognition 
by other States. See, «.g. as to the 
United States, Hackworth, i. §42. 
Clause 7 of the Danish Law of 
November 30, 1918, printed in 

and Foreif^ State Papere, 111 (1017- 
1918), pp. 703-707, and in Martens, 
3rd ser., zii. p. 3, providcnl 
that * Denmark shall attend on lie- 
land’s behalf to foreign affairs.* Thi*) 
did not make loeiand a protectorate. 
The Union was probably Real rather 
than Personal, because it resulti*d 
from a constitutional arrangement 
intended to last at any rate until 
1940, when it was to come up for 
reconsideration. In renewing in 1920 
the Angio-Danish Arbitration Con- 
vention of October 25, 1905, two 
separate Conventions were made b> 
Great Britain, one with Denmark 
(Cmd. 2835) and the other with 
Ireland (Cmd. 2836). Iceland had an 
Envoy Rztraordinary and Minister 
Plenipotentiary at Copenhagen {Ice- 
land Year Bwk, 1927, p. 50), and 
Denmark had a representative of the 
same class tn Iceland. Soe Lund berg, 
ZvM umMrUtme Staaienbildiinffen 
( 1918 ), pie gegenwdftigen SlaaUnver- 
bindungen (1921), and I$land$ Volktf^ 
rerhUiAe sMung (1934); Remerts, 
Die iUuUereckUiche Skuung ltdande 
(1919); Giegerson, Vidande* San 
etatui d traeere lee dgee (1937) ; Berlin 


in 15 (1935), pp. 572-599. See 

also Stefanaon in Foreign Affaire 
(fLS.A,), 7 (1929). pp. 270-281 
Ami'irsRon in Xnrdiek 7\A., 2 (1931), 
pp. 03-78 ; Berlin, ibid,, Acta Scan* 
iitHHVU'a, pp. 95- HM). In J913 Iceland 
Mc^cred her constitutional relation 
w'lth Denmark and diH'lared herself 
an independent State. Her imlejiend- 
enee wa-t rccognned by Great Britain, 
the United State-* Soviet Russia, and 
other StafcR. She m a member of the 
United Nations. 

• Sweden-Norway (see Aall and 

Ojelsvik, Die yonveguich-Scktvediache 
( nton (1912)) became a Heal Union 
in IMl , but thw was n*»t iitki\erHall\ 
recognised. Phillimorc, i. § 74, main- 
tains that there was a Personal 
Union liotwecn Sweden and Norway. 
The King could declare war, m<lkc 
|K*ai'< , conclude alliamea and father 
trcahca, and ami receive the 

-•ame diplomat k cn\tv%8 fr>r both 
States. The Foreign Secretary of 
Sweden manageii at the same time 
the foreign affairs of Norway. Both 
States had, however, in spite of the 
fact that they made one and the 
same International IVrson, different 
commercial and naval flags. The 
Union was |)eacefiil]y dissolved by 
the Treaty of Stockholm (Karlstad) 
of October 20, 1905. Norway be- 
came a separate kingdom, the in- 
dependeDce and integrity of which 
wws guaranteed by Great Britain, 
France, Germany, and Roasia by the 
Treaty of Chrwtiania of Novemlier 2, 
1907 (see below, } 57|). 

* Austria-Hungary diecame a Real 
Union in 1723. In £1849 Hungary 
was united with Austlia, but in 1867 
Hungary became agjkin a senate 
sovereign State, and |he Real Union 
was re-established, j Their army, 
navy, and foreign 'ministry were 
nnited. The Empo|‘or-King could 
declare war, make foace, conclude 
alliances and other treaties, and send 
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oollapse of the Austro-liurigariaii Empire in 1918, just 
before the oloae of the First World War 

§ 88. Confeilerated States {Staalt>nbund) are a number ofOpnfedsr- 
full sovereign States linked together for the maintenance 
of their external and internal indejtendence by a recognised (Steoic»- 
intemational treaty into a union with organs of its own,*""^*' 
which are vested with a certaui power over the member* 

States, but not over the cUi/ens of these States. Such a 
union of confederated States if, not any more itself a State 
than a Real Union is ; it is merely an International Con- 
federation of States, a society oi an international character, 
since the meniber-State-s leniam full sovereign States and 
separate International I'er^ons Consetjuently, a union of 
confederated States m not an international Pen,on, although 
it is for some purposes so treated on account of its repre- 
senting the compound power of the full sovereign member- 
States. The chief and sometimes the only orgftn of the 
union is a Diet, where the inember-States are represented 
by diplomatic envoys. The power vested in the Diet is 
an international power which does not in the least affect 
the full sovereignty ot the inenilier-Statcs. That power is 
es.senlially nothing else than the right of the body of the 
members to make war Hiiainst such a member as will not 
submit to those coinmandineiits of the Diet w'hicli are in 
accordance with the TicaU of ('unfeu« ration, war 1 dween 
the mcmbcr-States being piohibiUHl in all othei cask». 

History ha.s shown that u»nfcderat<*d vStates renresent an 
organisation which in the long run gives very little satis- 
faction. It is for that rca-on that the three important 
unions of I'onltdciatcd States of modem times —namely, 
the United States of America, the German, and the Swiss 
Confederation turned into unions of federal States. Not- 
able historic Confederations are those of the Netherlands 
firom ir>80 to 179,>, the I'nittMl States of America from PTS 
to 1787, Germany from ISl.i to 18«6, S < itzerland from U91 
to 1798 and from I8ir> to 1848, and the Confederation of 

sod rooolw the eome dinlemetie Empire in 1918, the Union oom^ to 
lor Isith Stotos with th'* on end. 
dnmfoll of the AoetM Huiigoiuii 
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the Rhine (Bheiinbund) from 1806 to 1813. At present there 
is no union of Confederated States. The last in existence, 
the major Republic of Central America,^ which comprised 
the three fully sovereign States of Honduras, Nicaragua, and 
San Salvador, and was established in 1896, came to an end 
in 1898. «The Union of 1949 betw’een Hullotul and Indonesia 
approached in some respect. s, especially with rt'gard to the 
somewhat rudimentary coinmon organs, a loo.se confedera- 
tion.* Of a similarly indeterminate character are the 
Articles of the French Con-stitution of 1946 which provide 
for the creation of the French Union (‘omposed, on the one 
side, of France and, on t he ot her .vide, t»f nssociatetl Stfites and 
territories.* Alt hough the ( 'on.st itiit ion provides f< tr common 
citizensliip of the French Union, for certain matters of joint 
concern, including defence, and for joint organs (such a*, the 
Presidency, the High Council and the Assembly «)f the 
Union), tliese developments must still be rt'ganied a'? being 
in the experimental stage. Some meinliers of the Union, 
such as Vietnam, Cambodia and Luos, seem to have acquired 
a certain degn*e of indei>endent international status, includ- 
ing the power to make treaties.* In recognising in 1948 the 
uidependence of \'ietnam, France declared tlidt that inde- 
pemlence ha,s no other limits than that implie«l in ^’ictnam s 
associate membership of the French I'nion,® ^’^etnam 
undertook to respect the rights and interests of Fieiieh 
nationals, to ensure respect for the principk's of democracy 
and to give preference to French advisers and exjUTts. 

• See MiLitciiR, SM,G, SSnd {} purhfH^k of tkff ourt 53 

31, pp. 27H 292 p 2<Ni) Viotiinni h oomptwcMl of the 

• Ste Sthpuner in itthtt Jfn lot forme r Front h protei toraten <>l Toii^ 
k^rrpchUf 3 (1951), pp 44 07, ami kinj^ and Annnm ind of tho c olotn td 
Von Ahhcik in Year Hook of World C*<>(hin-('hinH 

\ffotr% 1<»53 pp 204 227. 1 he Union • The text of the ilcclnratton i8 
waa dissolved tn 1954. printed in DocumenU, 1947 194H, p. 

• Articles 00 82. vSee in 730 The dcM laratioiii wan confirmed 

lStudf« Oeorgf& Srrlh (1950), vol. ii , In a Fremh laua of Fffbniary 2, 1950, 

g p. 653 686, ami Van ARbeck in linguf afm h alno covered tl^e iiraiUr eaaes 
ijcnttl, 71 (1947) (11.). pp. 386' 406 of J^aos and CambcMliaiu »Soe alao iM , 
VThua these three Statics wprfs p 737 for an oxehanfte of nutem f»e- 
Mistnatones of the Poaoe Treaty with tween I^oa and Frar^e on the same 
Japan of September 8 1951 Aaaiich Mubject. The indepeiidenee of thcMe 
they stgnoo, in 19A2 doclarationa thrt*e SUtee wa» reco&u«ed noon aftei 
accepting the jttniwtiction of the by a number of other 9tatee, inctudinx 
International Court of Juatice in the the United StatcR of Amertoa and the 
matter of diupntea arising out of that United Kingdom. 



§89] COMPOSITE INTBRNATIOxVAL PERSONS 176 

§ 89. A federal State is a (lerpetual union of several FHiral 
sovereign States which has organs of its own and is inve8ted|5^^. 
with jjower. not only over the rnember-Statea, but also over^^aa/^n) 
their citizens.* The union is based, first, on an international 
treaty of the mem ber-S tales, and, secondly, on a subse- 
(|uently accepted constitution of the federal State. A 
federal State is said to be a real State side by side with its 
member-States, because its organs have a direct power over 
the citizens of those member-States. This power was estab- 
lished by American ^ jurists of the eighteenth century as a 
characteristic distinction between a federal State and con- 
federated States, and Kent as w<ill as Story, the two later 
authorities on the Constitutional Law of the United States, 
adopted this distinction, which is indeed kept up until to-day 
by the majority of writers on politics. Now if a federal 
State aA a u* ognised as itself a State, side by side with its 
member-States, it is evident that sovereignty* must be 
divided between the fecieral State on the one hand, and, 
on the other, the member-States. This diviMon is made in 
this way, that the competence over one part of the objects 
for which a State is in existence is handed over to the 
fwleral State, whereas the competence over the other part 
remains with the member-States. Within its competence 
the federal State can make laws which bind the citizens 
of the memlKjr-Sbites directly witheu^ any intcuc’^nce by 
these member-States. On the other hand, the .Jiember- 
States are totally indejM^ndent as far as their competence 
reaches. 

I'^or International Law this division of competence is only 
of interest in so far ae it concerns competence in hifernational 
matters.'* Since it is always the federal State which is 


* See Mouflkhrli, Ln ll one jHtu 
diqve tie VfiUd fed^rnl (1931); 
Kun4 in U.I , Uni sct.. 11 (1930), 
pp. S35-H77, and 12 (1931), pp. 131- 
149 ; Srhlfiainger m Z.o./?., 10 (1936), 
pp. 87. 103. 

• Sco wwciully No 8 lo and 1C of 
Tke Perf/f<Mw< (by Hamilton, Jay, and 
Mftdiaon), which cst^bliah the differ- 
ence between confederated StaUs 
and a fecieral State in the way 


mentioned in the text above. 

* A federal Constitution gives 
rise to certain difficulties in foreign 
relations : for instance, (1) aa to State 
UeHptn ‘hility (see below, ^ 152), 
(2) na tf) itignature and ratification by 
the federal (jovemmont of treaties 
regulating matters within the com- 
petence of the Govemmenta of the 
^mber-States : see below, §{ $9a and 
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competent to declare war, make peace, conclude treaties of 
alliance and other political treaties, and send and receive 
diplomatic envoys, whereas no member-State can of itself 
declare war against a foreign State, make peace, conclude 
alliances or other political treaties, the fi^eral State, if 
recognised, is certainly itself an International Person, with 
all the rights and duties of a sovereign State in Inter- 
national Law. On the other hand, the international )x>si- 
tion of the member-States is not so clear. It is frequently 
maintained that they are deprivefl of any status whatsoever 
within the Family of Nations. But there is no justification 
for that view. Thus, the member-States of the Federal 
State of Germany, under the German Constitution as it 
existed before the First World War, retaineii their com- 
petence to send and receive diplomatic envoys, nut onl3' in 
intercourse with one another, but also with foreign States.* 
The reigmng monarchs of these membor-Stnte.s wore still 
treated by the practice of States as heads of sovereign 
States, a fact without legal basis if these States had hwn 
no longer International Persons. .Similarly, Article 32 of the 
Constitution of the German Federal Republic of lOR) pro 
vides that in so far as the mendier-States are I’ompetent to 
legislate they may, with the approval of the F»‘deral Govern 
ment, conclude treaties with foreign States.® I'hirdly, tlie 

* Article 45 of the Weimar (>on- prior to the chanKOii effected by the 
^titution of August 14p 1910p uas Natlonal'^$oclallvt regime in (.lermany 
as follows : ‘ The Preeident of the see TbilSp PrtMfme der und 

Federation represents the Federation tfolkerrechUtch^n SUflunq Ikuffrnt 
in its international relations. Ho (1030) On the Weimar Constitution 
roncludcs alliances ami other treatuvi see Stier Somlo, Du VerfoMvng dea 
with foreign powers in the name of deutP^lun lUicha (1020); Giese, same 
the Federation. He accredits and title (1921); Ansthiiiz, same title 
receives amliassadors Declaration (1026); Brunet, Im ConMitutum alle- 
of war and oomlusioii of peace are trnindf (1021) By a I^aw of «lanuary 
offeited by fed**ra1 law Alliaiices 30, 1934, the sovereign rights of the 
and such treaties aith foreign States iuernLier>StafceB «er« traiisfeirt'd to 
as refer to matters of federal legis- the lifuh: German HetcfuffwizblaU, 
lation require the consent of the 1934, i p. 75 The effect of that 
Keichstag.’ Umier Article 78, * the Law> os in ell as hf a sutisequent 
admiitiatratio«4 of the relations with Decree of February 2, 1034 (t6id.» 
fdVei^ Btates fa the business of p. Rl) was to abc]|i8h the right of 
the jwlmition alone ’ ; but Havana the States to international 

was allowed to maintain diplomatic agreements. As th Soviet Ktissia 
intercourso witli the Holy Se^ (Oppen see lietow, p. 17H, n.^ri, 
heimer. The CofuHtutum of thf Oertaan 

MepMie (1928), p 28). On the * See Kmus in Af^chiv de* roHr/ 
mtematfonal position of Bavaila recAls, 3 (1952), pp, 414427. 
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meinber-State*. of Germany, as well as of Switzerland, 
retained the right to conclude treaties between themselves 
without the consent of the fetleral States as well as the 
right to eonclutle treaties with foreign States as regards 
matters of minor interest. Fourthly, in the judicial settle' 
ment of disputes which have arisen from time to time 
among them the municipal courts in tjuestion have had 
recourse to rules of International Law whenever applie 
able.^ Tn view of this, it must be acknowledged that the 
meraber-States of a federal State can be International 
Persons in a degree. Full subjects of International Law 
- International Persons w'ith all the righta and dutie.'^ 
regularly connected with international personality they 
certainly cannot be. Their position, if any, within thin 
circle is overshadowed by their federal State ; they are 
part soi.icifm States, and they are. consequently, Intrr- 
national Persons for some purpose"- only - ' 

But it hnpjiens frequently that a federal State assumes 

‘ iSco, for i Icar pronounct^montn to and Wmdisch, Die I'ollcrrechl- 

that cflfe< t, V, decided Itche ^'itdhng der deutvhen Etnzel 

by the German StaaUgenehtukoJ in itaaUn Aa to iSwitzerland 

1025* Annual Digest, 1925«1926, boo His in H.1 , 3rd eor, 10 (1929), 

Case No 26(1; and ibul , 1927- 1928, pp 454 479 On the application by 

(llaae No. 289, ( anton nf Thurgau \ a Nt'Vtc roe mlier ot extradition xreatieA 
Canton of St (rolleit detided m 192S toiulutled by Federal States see 

by the Swish Fedoial ('ourt; and Hudson in A.J,, 28 (1934), pp. 288- 

Case No. 88, WUrttemberg v Baden^ 292. It has been held that State 

decided in 1027 by the (verman rnoroUrs of fedora^ '^tat-es cannot 

Staatsgeriehtshof. The application of invoke the jurisdictio n immunities 

rules of International l.Aa to dis onjojotl sovereicn '^tates. See 
putes between States mcmlx'is of State tf V4ara v D\ireker de MonU 
the American Union has also lioen a gasetnu intiual Dxgut, 1931-1932, 

constant feature of the work of the Ua'^e No 84 , but see SulUt'un v 

Supreme Court of the United States. Stale of Stto Paulo (1941) 122 Fed. 

J udteial Settlement of Control ersies (2nd Senes) 355, Annual Digest, 

beiu^en States of the American Cninn, 1941 1942, Case No. 50, £tat de 

edited by J. B. S(Ott, 2 vols. (1918) Ceara v. Dort , Gi) Clunet p 644. 

and Analysts thereof, by the same A member-State iua>, by virtue of 
(1919) See also I^uterpo<ht, The the Fetleral (^institution, enjoy im- 
Fvnctnm of Lam pp 439 152 liar munit\ from suit within the Fcdera- 

riHon Moore in J,C L , 3rd sei., 17 turn in question, as is e the position 
(1935), pp. 183 209. and (Jowles m in the UniUsl Stet*»s . seeThePrinct- 
/ffcttfi/, 74 (1910). (i ). pp <i59- pality of Monaco v. The State of 
754. 1/iMissippi (1933) 291 U,S M3, and 

292 1 313; AwwiMii Digest, 1933- 

* See Stoke, The Foretgn Relalwns 1034, (.'ase No. 81 ; 28 (1934), 

of Federal State (1931). On the p. 576. And see for comment thereon 
position of tne German States in the Reeves, tbid , pp, 739-742. See also 
past see Uiess, Ausu^rttge Uoheits^ MoOrane, Foreign Bondheddera and 
reehte dar deutachen EtnxeUiaaien imeriran State Dehts {litMSi), 

VOL. Iv M 
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»» every imy the external rejjresentation of its nicmher'- 
States, so that, so far as international relations arc con- 
cerned, the merober-States do not make an appearance at 
all. This is the case with the United States of America and 
all those other American federal States whose Constitution 
is formed according to the model of that of the Unitcil 
States. Here the member-Statea are sovereign too, but 
only with regard to internal • affairs. All their external 
sovereignty being absorbed by the federal State, it is 
certainly a fact that they arc not Interu.nlional Pci-sons at 
all so long as this condition of things lasts. 

The principal federal States in existence ^ are the follow- 
ing : The United States of America since 1787, Switzerland 
since 1848, Mexico since 1857, Argentina since 1860. Canada 
since 1867, Germany since 1871.® Bntzii since 1891 , Wnezuela 
since 189.'1, Australia since 19(H,* the Union of Socialist 
Soviet Republics of Russia since 19 is. and Paki-ian, India 
and Indonesia .since 1949.® 


^ The courts of the (^nitc<l Stdtrs 
of America have upheld the 

theory that the Federal (jovemnient 
is aovereijn^ aa to all powers of govern- 
ment actually surrendered. aht*n»as 
each membcr-State is so\fingn as to 
all powers reserved. See Merriani, 
History of tlis Theory of SotrrsxgnUf 
s%iU€ Rousseau (1900), p. 163. And 
see Mitchell, State Interests tn Ameri- 
can Treaties l..e\4taiiin Yah 

fjow JournaU ( I94t>), pp Iti7 

• Colombia a federal State 

until 1886 ; see lauehilJe, $ 172 (1). 

• But sec above, p, 176, n. I 

• Ft will he noted that neither 
Canada in 1867 nor Australia in FK>1 
wah at that time a State iii the iriti i- 
iidt Kmal senAt* 

'• For the modifications of the 
Constitution since 1018 see a memo 
random on Soviet Russia and a 
translation of its Constitution pub 
lished by the Foreign Offne 

in 1924 ; Bach, Le droit et le^ imtUu 
tiosd^’de la Russie sftvt^bgne ( 1923) : 
Yaneff. La consittutiov de Vl'nion 
des R/pvMigues sorialistes SovMqves 
(1920) ; Taracousio, Ttie Sonet Union 
and International Ijaw (103/)), pp. 
20-122, and, in jiarticiilar, pp. 237- 
239; Menco in H.G.. 30 (1923), pp. 


223-211 , ami Timadiex in Archn 
des offentlicheu AV/ds, ,52 (1927), pp 
1 2) A(<ordmg to -Viticle It of the 
(Wat It lit ion of DcfemlKT 19.36, tin 
representation of tihu I’nion in intei 
national afTaiis, the conclusion and 
ratiBcation of tn.itiiR, and questions 
of war and pea<< an within the 
jurisdidion of th** rmon. The Con 
ditutiori IS printed in International 
Uoncihation (Pamphht No 327, 
1937), pp. 1,3.) 163 For comment 
thereon see Dohrin in UrtAxus Society 
22 (1936;, pp. 99 116, N'erdross m 
OZoR., 1 (19Ci). pp 212 218. On 
February I, Cm, Soviet Uussia 
adopted an amendment to her ('on 
stitution by virtue of which cat b 
Hepiiblic of the I’nion nequired * the 
right to enter into diret t relations with 
‘states, to eonnlude agreements with 
them, and to exihange diploniatn 
representatives with tl|etii ' (I..avi on 
the Granting to Unioi| Republics of 
Authority in the Sphore <if Foreign 
Relations). .See Dohrin m Urotws 
Sfjcuty, 30 (1914), pp.? 260-283, and 
Anfruht in A.J 13 (1940), pp 695 
698. In May 1945 thn I'cpiiblies of 
Dkrainc and White Russia were 
separately invited to the IVum 
cisco Conference. They are 
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§ 8?to. The rihc in the number nf States, comprising about Federal 
one-half of the population of the world, which liave adopted 
the federal structure of government has brought intovelopment 
prominence* the questi(m as to the effect of the federal system national 
upon the eaj»acity of federal States to contract and give^^^- 
effect to international obligations and to contribute, by their 
effective participation, to the development of International 
Law in matters recpnriiig concairrciit action of States. 
According to the tV^nsti tut ions of most, if not all. federal 
States, tlu* legislative po\^er over many matters of import- 
anee is reserved to the mojiber-States of the Federation 


cither e\j>ressly or as the result of th(* principle that powers 
not hpi‘citically entrusted to the Federation remain with the 
member States. In (onsc(pieucc of that constitutional 
position federal Slates may olten find themselves in the 
|K)sition that they aie either unable to conclude treaties 
relating to matters falling \\itluu the legisldlive com|)etence 


im'mU‘rH ot the tn IhI Nation'* 

On monctQiy unioiih M‘e Noido in 
IJiUjue Uefweil^ vol 27 (1021)) (ii ), 
pp. 3(W-3SS. On thi' pr(ii>os<d 
Kuro|x*an ('uHt'Oui'? I nmn gee TruOiy 
in Iliiguf RecufiU 'nl 4S (1034) (u ) 
pp 57f) <>26 On the (’uMtouiH I nione 
between Belpuni and Lu\ejnbur>{ b> 
the Treatv of Jul> 23, 1021, and 
b'twreen NwiUtrland and Lio<.bUn 
htein of Manh 20, 1023, see Pilotti 
ill HfUjuf lUruetL \ol 24 (I02S) (i\ ), 
pp. 4(>3, 4U4. Ke albo ^pillinann 
Du icchUtche und poltU^du I/oge dw 
FUrdfnlHm^ nach dem 

WtUhuge (1033) As the robult of 
the tNistoniH rnion Treaty with 
Switzerland some of the eeonoime 
meaaurt*^ applied by Swit/orland 
af^ainat ltal\ in 103.'> weie equally and 
without further formality ojMTatiM 
in the tenitory of the Pnnnpalit\ . 
Off. J.t S]H»cial Suppl No 147, p 43 
While iiioohtenstein out rusted Sw itzer 
land with her representation abroad, 
this was subject to the retention m prin- 
ciple of her sovereign rights im hiding 
the right to appoint her own repre- 
aentativea. Although Liechtenstein 
18 not a member of the rniled 
Nations, she was admitUul in 1040 os 
a party to the Statute of the Inter 
national 0/ourt of Justice. In that 
capacity she w entitled to take part 


111 the fkttioiiB of the Judges ul the 
<'ourt and to institute proeetdmgs 
U fore it. i'he did ho in 1051 w hen bhe 
iiuoki d the pio\ laioQH of the Optional 
Chu ugaln^t Guatemala * sec/.f J, 
lOjMftio 1053 p. 111. On the pn> 
p('feials for a KurDjK’an Tnion before 
the J'uond World War eee Oocy 
units 1030, pp. bl-70; League 
Do,. A 4<) 103<», VIJ.. ToynWe 
"wnry I030, pp. 131-142 ; Alirkine 
<«Uit/e\it(h and '^lelle VI laon 
lUioffcnm (1031) , (olkction of 
tloeument*-) , Lc^on i d, 1 *rs unc 
iuquni^iUoh jtoUitquf ft jundiquc d( 
VhiKtpe (1035): Bouvd TrUdf 
(1920 1930), pp. 79-99; JrUemaiwnal 
f\)7tLiUaUon (Pamphlet No. 265, 
DeteniUr 193U), Lambert m /f.t?., 
;>6 (1020). pp. .397 415; Politis m 
HI (6V»iixi), h (1039), pp. 201- 
211 , ILirthciemy m R.L (Pans), 5 
(1030), pp 420-440, liC Fur, (i 
1 1030), pp 71-06; Pusta, i5id., pp. 
97 122, 50b-516 ; l)e la Bn^re in 
Ji/., 3nl aer., 12 (1931), pp. 5-36; 
S< rile ID Ji.0 , 38 (1931 }, pp. 521 -563 ; 
Cordior in (tenfm tUpectal SlvduSt ii. 
No 6 (1931) ; Deak in Amencaii 
Poliiicdl Sciencf Quarttrljf, 46 (1931), 
pp. 424 433. For some governmental 
replies see RJ {Paris), 6 (1930), pp. 
2^-325 See also t6id., 9 (1932), 
pp. 617-646. 
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of the member-states or that, after having validly concluded 
such treaties, they are unable to give effect to them.* In 
some federal States, such as Australia* or India,* the 
Constitution seems to give some powers to the Feileration to 
legislate in matters covered by treaties concluded by the 
Federation. In the United States, in the ease of Missouri 
V. Holland, the Supreme Court decided to the same effect 
by reference to the Article of the Constitution which 
provides that treaties concluded by the United States shall 
be the supreme law of the land alongside the Constitution.* 
Moreover, the highest tribunal of that country has given a 
number of decisions affirming in .some other spheres, because 
of exigencies of international intercourhe. the com|)etonce 
and rights of the federal State and restricting to that extent 
the powers and the operation of tlie laws of the sovereign 
member-States of the Union.® 

' AUof net/ General for ( amida aWiicu of a treat j a pro\iHU>n 
V. AUorney Otnetal for OiUano [1^)37] seeniin^fU intomiecito inakeunpohsiltle 
A.C. 32b, Annual Digest, ld3o-Ui37 tieminnH siuh as that in Mnwuti \ 
Case Ko. 4^. to the effect that an A< t lloilan/l hultling that a btatiitt® which 
of tho Oanatltan Parliament pa8<K <1 for would othcrwme 1>e iitu onstitutional 
the purpose ot giving effett to certain aa impairing the loinpetemo of the 
International Labour (V>nvcntionH incinlM r 8tatiN was ((mbtitiitionnl if 

ratifieil b} Canada waa vUra iires th< enacted in pursiiamt of i treaty The 

Canadian Legislature Sec alao aUive, amendment wan nolTadopU^d. bee 
p. 40, an«l Mow, p, 726, for the also nght in d b' Pn}* t Ldiiu}i ll»52, 

literature on the subject pp. 48 57 , Perlman in Lolumhm f^w 

• The King v. , er parte /fei icu , 52 ( 1952) p S25 , Chab'c m 

(I93<i] 55 r Ldi. bCt8 , Aanunl Istminiana La^v Humh, 12 (1947), 

1935-1937, (Vise No 19 p. 345; butherland in ULH 65 

• Article 253 of the (.'onstitutum of (1952), p 1305. See also m iManiig 

India. And iiee Ale\aiidrt»wicz in on the problem ot the conduct of 

4 (1952), p. 295. This ts also ioreign relations m FtMjdril StateA, 

the poettion m Germany and \ustria Fisher m A.S , Prtneedtwjs 1951, 

^ (1920) 252 US. 416, Annual pp. 2-10, hfartin, ihu/ , pp 10-20, 

Digest, 1919-1922, CWe No 1 And iliahop in Minnesota Law Het lew 36 

nee above, p. 42, and below p 889, (1952), p. 299. 

on some aapeeta of the treaty makmg ‘ Lnited States \ Purtiss Wright 
power of the United States xVnd see Export Porpoiaticm (1936), 299 US 
in partKular Preusa in Michtgan Law 304 (on the comprehcTisjl\ e senpe of 

Revuu, 51 (1953), pp 1117 1142 in the right of the legialature to delegate 

connection with an amendment to the powc^n to the £xecuti\c in niatten 

Constitution, proposed in 1953, to the relating to foreign relatiena) ; Mines 
(a) that a provision of a treaty v. JJandovniz (1941) 312 US. 52 
which ^nflicts with the Constitution (dcclanng the power to iwister aliens 
shall powess no legal force (apparently to vest oxolumvely with Ihe Union); 
only so as United States courts arc United SkUes v Pink (19i2) 315 U.S. 
concerned), and (6) a treaty shall 2(>3 (affirming the overnrKng eBfeot of 
bsoome effective as internal law in the agreements partakuig of t^c nature of 
United States only through legisla- a treaty--thnugh not ronstitutmg 
tion which would be valid m the treatieih-to override thfb law and 
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However, both in the United 8tate» and in some other 
countries the Constitutions of which do not allow for effec- 
tive federal legislation in matters covered by treaties, there 
has been a teudenc}', in the sphere of treaties, to insist on the 
so-called ‘ Federal t'lause ’ the result of which is, in effect, 
to relieve the federal State* of the obligations of tlie treaty 
in matters which fall within the competence of the members 
of the Federation and whieh in many cases are co4*xten8ive 
w’ith the scope of the treaty.* The ( ^institution of the Inter- 
national Labour Orgauibatioii luxs accepted, in a different 
way, the same principle.* Such practice, necessitating, as it 
docs, Ihe concurrent aetiem of a large number of member- 
Statos, mu^t bo deemed contrary both to the requirement 
of reciprocity in treaties and to the eflfectiv eness of a sub- 
stantial part of International La^ in matters of general 
interest. Au iinproveinent in the existing position may 
come by way of the growing realisation of the fact that, in 
this spheie as in others, tlic authority and development of 
Internationa 1 Law depend upon the willingness to yield rights 
of sovereignty on the part not luily oi the federal State but 
also of its coiniHUient units linked together in a Federation. 
The sovereignty of the member-Stat(*s is no more absolute 
and inca])ahle of lUodiHcatioa than that of the federal 
State itself. As a matter of Municipal I^w’, means niaj^ be 
fouml, by way of judicial review by municipal .ourts and 
otluTW'isc, for pre^cn1iug the feileral l(*gislature from 
abusing the treat y-niaking power as a device for encroaching 
upon the legitimate legislative domain of the member- 
Siates reserved to them by the C’onstilution. As a matter 
of International I^i>v the ]»roblem still awaits a solution, in 


notioiiB of publK \ of thr StatCi*) ; 
(Jntted Stairs v. iUiltJitnna (1947) 33 
U.8, 19; Annual 1917 Vwm' 

No. 20 (clocifiring the rightM i)\er the 
Nubsoil of territorial waters to b<*h»ng 
to the Union on aecoiiiit of the inter- 
national roB]>onsil)ililie9 involvotl). 

^ See S<5ren»cn m A.J., 40 (1952) 
pp. 195-218. for a Incul arconnt of the 
problem. 

• See Article 19 (7) wbjc*h, m effect, 
limits tho nbligations of the feilvral 
Htatea which are mcmlH^rn of the 


Organisation, iii the matter of con- 
\entioii8 and rt'commcndations ac- 
eeptod b} the tlrgain^atjon. to the 
obligation to submit throi to the 
memWr States or pro\ inces 'fhe 
n.*miltirg situation explains tv some 
extent hy up to March 1951 out of 
98 Intcniationai Lalxnir Oonventioiis 
the rnited States had ratified only 
MX five poncemed with maritime 
iniiiT*^r» and tho sixth being of a 
pureh formal nature (see Sorensen, 
op. cU„ p. 231). 
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relation to some federal States, whicli will make it possible 
to realise in the international sphere the essential feature of 
the federal idea, whieh consists in a combination of the need 
for both self-goveniment and order. 

Imperfect § 89A. As showii abovc (§§ 88 and 8t>), the notions of 
(Confederation and Federation are by no means rigid and the 
Federa-^ border-line between tliem is somewhat elastic. Thus, while 
Associa. Jr ^ Confederation the members retain their international 
personality and while in Fedt^ratiou it is only the latter 
whieh is tlie normal subject of International Law, in the 
American Confederation the member-States ])osseHsed neitlier 
the right of diplomatic representation nor the riglii to con- 
clude treaties ; but the latter may oecasioually be enjoyed 
by the member-States of the Federation. It is this eliusl icit y 
as well as the iK>tentialities inherent in the fivleral system, 
based as it is (m the recognition of an a\ith(»rily superior to 
the member-States, which explain its attrn<*tion in eounee- 
tion with the efforts made after the Se(*ond World War for 
a regional or general integration of Slates. Wliile some of 
the relevant treaties creating asst)ciations of States provide 
for no more than what is in effeet maeliinery for eonsulta- 
tioii aiul voluntary collaboration, others inecirporate some 
typical features of the federal structiin*. Of these j)ussil)le 
variations some of the treaties coueluded or pro])Ose(l in 
connection with the closer integration of Western f!luroi)e 
provide instructive examples : 

(J) The Customs Union Convention of S<‘pteml)er o, 1944, 
between Itelgiuin, Holland and Luxembourg, which came 
into force in 1048, wiis limited to the provision of an unifonn 
tariff on goods imported from other countriews and to the 
suppression of existing d?ities on goods passing from Holland 
to the Belgo-Luxembourg (’ustoms Union created in 1921 
(see above, p, 170, n.). However, the (Vmvcntipn provifies 
also for permanent councils fur ensuring unification of legisla- 
tion concerning import duties and for co-ordination of com- 
mercial policies and commercial agn^einents.* 

(2) The Brussels Treaty of Economic, Social a^id Cultural 

‘ Sbe Van Houtt6in 7^)9, and Viner, The (’won 

pp. 3S7-40S. See aJbo Sibert. pp. 700- Jane (19A0). 
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Collaboration ancJ (bllective Self-defence of March 17, 1948,^ 
between the United Kingdom, France, Holland, Belgium 
and Luxembourg, while mainly in the nature of a military 
alliance,® Hiilisetjuently equipped wdth a council of defence 
miniatern supplemeute<l by a chiefs of staffs conunittee and 
]>crmanent military committee, brought about a iiuiiiber of 
commissions and treaties cm social security, public health, 
exchange aiul ]HTmis.sion of emphjynumt for students, regula- 
tion of wages and (‘(mditions of fnuitier workers, and many 
other matters.® 

{*^) The object of the ('onvention of April 18, 1048, for 
Kuropcaii Economic ( o-opera1ion concluded between sixteen 
Europc‘an States, was stated to be the achievement of a sound 
European eeonoiu\ and (‘iisuring the success of the Euro|»ean 
programme of n^eoverj 1'lie Convention created an Organ- 
isatioiA eouijMKsed of tin* parties thereto and possessing a 
(’ouncil, an Executive ('ommitlt^* ami a Secri»tariat. The 
Organisation w^as endow e<l, witJiin the territory of its mem- 
bers, with a h'gid personality necessary for the fulfilment of 
Its functions. It was laid down that tlie Organisation shall 
establish the nec(‘SHarv rehitions with tlie Ignited Nations 
and other international bo<lie'<. There was no supra-national 
element iu\t)hed in the (\>n\en1ion, which provides that, 
unless otluTwise agnH'd, (h'cisioiis sliall he taken by mutual 
agreement. 

(4) Th<‘ same applies to the Statute of the v aincil of 
Kuro]H‘ of Ma> 1U49, created for ‘ the maintenance and 
further n^alisaticm * of the ideals ol 'individual freedom, 
|)olitieal liberty and the rule of law’ ' as well as in the interest 
of eeonomie and ’•'ocial ])rogre'«s among European Stales.® 

' For tho l» \t \J CJO-****' t iiM nt «f ri^iuink; 

p* 'V.* finin tfM* tmiinrx nt »ti* i»thfr con> 

^ So!‘ lx‘|ou. ^570 Vri'l ft* i trm tjni; Treat v.Vnis* Xo. S 

tt» the Xf>rth Atlautu Tr^at\ *»1 ia.*2) 

.\pril 4, ]‘»U». * \rtK'li 11 T' r the text <>f the 

■See e.g 0»nvonln>n oi Apiil 17 ( ’ninention jhh* Tn'ity Sorien Xo. 50 

1050 lietween the T'niU<I Kniir<h‘n., ('md. 7700. See «Lso Huet in 

France, Jaixeiiibniirij »n»l ( hotfl "tt llo.Vl), ]ip, 2'1<» On 

the NetherUmJs eiwiMmiiiK I’naanr Kurop*an r-oiinmu c(M»jieiAtion in 
Workers: Trent v Senc'^ X<* -1 the 'sphere ot the Ihv ol intcrimlional 

(1052) ('ind. 8540. t'miM'ntion et payments w Um in Huffue IfecueU^ 
April 17. 1050 lictueen tiu .e Sfiit-s 70 (1051) (ii.). pp. 515 712. 
c'OiMH^rniiiff Htutlpni cinple\e*s m tei tIu text ^ee Jreatx Si'riea, 

which the parlies ufidertftkt' te iwilnir* Ni> ♦>! (1010), Omd. ^087 ; A.*/., 4d 
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According to the Statute, the resolutions of the principal 
organ of the Council, namely, the Coinmittoe of Ministers 
composed of the Foreign Ministers of the nieniber-States, 
require the unanimity, on all matters of importance as 
defined in the Statute, of all representatives who cast a 
vote and, in any case, of a majority of the representatives 
entitled to vote. The Consultative Assembly is merely a 
deliberative body. It may make recommendations to the 
Committee of Ministers, but oniy in matters referred to it 
by the t^encral Assembly. That aspi'ct of the federal State 
which originally underlay some of the plans for a \Vestem 
European Federation ^ and whieh consists in the direct 
representation of the iropulation as distinguished from 
Governments, found some rudimentary expression in the 
provisions relating to the composition of tlu‘ Consultative 
Assembly. These lay down that the method of selection 
shall be at the discrc'tion of each (Tovcmmciit . The elas- 


ticity of that provision has enabled ( }(»vcruiucnts and may 
do so increasingly in tlie future to dispense with purely 
governmental representation in connexion with the ( on- 
sultativo Assembly and to advance soim‘ distance in the 
direction of the federal principle according lo which the 
central legislative bodies are chosen by the ]X)oj>le or its 
elected representatives.* This factor, as ucll as tlu* method 
of composition of the two princijiul organs the Committee 
of Ministers and the Consultative Assembly one of winch 
is based on the equal rejiresentaticm of all members wliile 
^he other is set up in some proportion to the numbers of 
^»he population, pro\ide an approximation to the traditional 
Tederal form of association. In thLs res|X'et the Council of 
Europe is probably a lyiie of association of States more 


(1049). SuppI . p. JS2. Thi> orif^inal 
parties to thr Statute w»*rf‘ Kelgimn 
(0). Denmark (4). France (18). the 
En«h Republic (4). Italy (18), Luxem- 
bouf^ 43). tlic 'VetherUin4lH (0). Not 
Sweden (6) and the United 
Kingdom (IS). Turkey. («roece and 
Iceland ivore eubeequcntly admitted 
on members, and the Sa4r and Western 
Uennan> as osHomke members. 

The figures in brackets indicatfi the 
Qomber of seats allotted in the Statute 


to leprc'ii^ntatiieK in tlu ('<<)ii(iiiit<itno 

* See aliove, p. 1 70, d. 

• Th» rr'pn Mf ntfUi^tii nf the United 
Kingdom im uhohen bd the <«n\eni« 
inent from meudfcra of lioth Ibitises 
of I’iirliamcnt who l>ctod^ either to the 
Ouvernment rart> or te the Oppitsi 
tjon. In France Homo' delegate « an* 
chnseij by the Natlr»i|al AftsembK 
Home h^ the Uoiinctl ofAhe Hepublfe, 
and some b> the French Government. 
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organic and containing more distinct possibilities of fuller 
integration than the Organisation of Amencan States as it 
has developed m the first half of the twentieth century.* 


^ For a toinitariAon of the two 
OrganiHiitionH wntli spttial roffronce 
to the Bogota (*harUi of the Orgtn 
ination of Araeruan Sfatc.8 8er Mar 
garet Ball in yi } 2(>(J0Ul) pp HO 

17*» Although tinhkt in the (Vjumil 
of Lunipt ({Uf 8tiori8 of rh ftnci and 
parihc KOtthment of diMpnles /ir< 
within the (uiDpQt<tur of th( Orgui 
nation of AmerirAii State^' no ifKit 
ivt anrl perm tnentotgaiutof a p >iitit il 
nature emiowed iiith powers of diti 
Sion ha\e been tre-itid f i thit 
purpose Him ih no proxiHioit for 
th€ exeniNO of |>i>liti<al iumtioiis hv 
th< niiimrouM oiguris of the Orguii i 
tion Ih(M arc tho Inter AnurK in 
Conference the Mec ting of ( oosult i 
tion of Minisuni >f Ft^rcigi Affairs 
the Council tht J^an \tmiKaii Ini ii 
(a highh <l<\clo|Kd bo'h ) tin 
Spciialwtd ('onftnmtft and th« 
sjK<iaIi8(<l OrganmtKfH lh< con 
Ktitutional prittift td the OrgaiiiHi 
tion <»f Arne rn ail states has Mhiwn i 
diHtinct disnit Jimition ti tniriHt Uh 
irgans with political powtm of <ith«r 
dcHiMon or with rcgird to th< sttth 
nit lit of dispute s of rctomnu nd »ti »ii 
On the other hind, the Orgii isition 
.fuliidf < i Inige nuinlH r of mjk< i ilw 1 
IxmIiih and irintituttH m th< lx Id i 
economic hiiinamt irian cultunl iii 1 
judicial (oopiiatKii Ihus th* 
t*harici pm\idcs for the Chtahlmh 
ment of an Inter Ann ri< iii <\)mmitN < 
of Jurists to HC r\ < is an 1 1\ I'^t ry Ik (h 
on juridical niuttf rs t< pinm<iti th* 
codifuntion ot InUmation il l^w iii I 
to stiidv an> dcflurabU me asiin s i r 
securing unifonuitx in tin 'vphtrf 1 
legislation Frr the Bogota ( hait* i 
of 1048 ot the OrganiH.it loll of Vm ti 
can Stales sec 4 5 thflM'ii) SuppI 
p 4J tor comment th<ii«n wt 
Fenwick in A J 42 (BOs) pp 
589 Ontil the Sixth Pan Vmtn in 
C/onforonce in 1928 tho ()rgiini>citi n 
of Amoncaxi Slates waa not Imn* *l «» i 
any partuulai treat\. At th* Sixth 
Conference a formal ooncention wuh 
adopticd aa the iHiaia of the Union Im c 
M cott m AJ., 22 V 

Bumlt Thf Pan iwmah C m» w 
( 1911)5 li'ned /*a» AwettXw (2nd ed 


191 S) l>upuiH Le droii lUs e\ Us 
rapprtrts ths graathH puissanrfis ftr 
(1921) pp 189 409, bmitiv Lp» 
onUunres pan am^ficaine't (192p) , 
Hobertaon Hispanic iincriran RHa 
tnns wi/A the (United (1923) 

pp 178 410, But II J niernaiionnl 
Hdnttom pp 2 13 240, Pen 

field in 1 / 20 (1029] pp 2 >7 2(»2 

(iH to ifK legal st ituh) , Niinu\cr in 
Sfrnp/j Iforf in pp 22S 211 (with 
a bibb igriphv} \s to the actnities 
d tbr 1 nitm in c ounce tion wnth the 
( *iiliLatir>n of International l^aw sec 
ibo\€ p 61, n 2 Sff al > ro\nl)et 
Pitney 1927 pp 400 441 Hudson 

f fijiitlafit n n p 2420 , Itowe Organ 
isaium anil thfi Fumiwtis of the Pan 
Amfrtran f nton (Report to the 
(■o\( rniii 2 B >ini 1928) Mang* r in 
I / 22 (J92S) p *"(>4 Sibcrt in 
lift >6 (1929) pp >2 72 \nd <ee 
th* R* guilt]* dn of thf Pin Anuriran 
1 moil ad |it**l >n Ma\ 2 lliS 
Hudson ^ipdaiDH i\ p 2428 
\nd Mi gcnciillv »n the P^n Vmen 
* *n Movement iiid the Pan iimu* in 
1 nion Bustimuit* pp >01 »H, 

I tier Z/i/r M >r// / «« ^1929) 

pp 274 2 h 9 , \c|xc h I PanatMtKan 
» ttio y I ir tick t intttnm i wal (1930) 
in Irlrrruh nalfonffrr f intrt 
a 1S89 1928) (P^ with an 

intr *Unti ii bv J B s, >ti nd Ftrni 
^tppUmfiii (19 59 191 * 1 ) (wjtli an 
lutHMlmtion b\ Finch 1940), Er 
miith y> Pan t/nenlai tn h( ( mm 
( 19 14) , Si hmeckebicr InU rmitiumtl 
Of jannatwn^ i>i uhtch tht ( nittd 
>Uitt ^ Parfic f pah > 191 ») pp 75 1 1 2 , 
I It iiung I he ( niUd Ues ami ll arid 
(frgamsahon 1920 19 51^1938), Cru 
<hag4 in lift 56 (1929) pp 88 107 
Slc also Kehhncr Lnhn imtnan 
llelalutns utih the leaqa^ of \aho»* 
(1929), ^*pc•^ln//<*^ Ri Htil \ol 
47 (1934) (i ) pp 115 1J7 , the same 
111 I? / y I (1958) pp 14 28 2(1 >5h) 
pp > Is 5 120 ami ni R / [Pans) 
18 (19 it*) pp 40 so \.nd Hce Kuth 
M\HUra Handhotd of Inirrnahf nal 
Or-jam^ions in the imtma* (1945), 
ami i«»iKtiall> pp 52 548 on the Pan 
Aminvaii t uioii , Planax Suarez La 
soltdariHad aiaerteana (1945) , Vepee, 
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On the other hand, the absence of any element of supra- 
national authority and of a separate international jierson- 
ality of the Council of Europe, as well as the requirement of 
unanimity for the validity of the decisions of its principal 
executive organ, render its federal characteristics potential 
rather than actual. The circumstance tJiat (picstioiis of 
defence are outside its conqietence, adds emphasis to this 
aspect of the situation.^ 

(5) In comparison, the Treatj of April 18, 1051, between 
Prance, Germany, Italy, Belgium, tlu' Netherlands and 
Luxembourg, establishing the Kurop<‘an Coal and Steel 
(Community, exhibits in some respects tlistini't features ot 
the federal system. 'Fhe functions of the (^oinmimit > , as 
described in Article 2 of the Treaty (f)ftcn referi'ed to as the 
Schumnn Plan), are to contribute to tlu^ establishment of a 
single market in coal and steel, to promote economic expan- 
sion and full employment and to improve the standard of 
living in the participating countries These* objects are to 
be achieved by the prohibituai . (fi) of import and export 
fluties and quantitati\e restrictions on the production of 
coal and steel ; {h) of discriminatorv practices among ])ro- 
ducers, buyers and consumerb ; (r) of subsidies and State 
assistance; (d) and of restrict i\e practices aiming at the 
(hvisioii of markets and the cxplc»itatic»n of the consumer. 
The Treaty provides for ti\e oryans a llisrii Authoiily 

fit* Paryim*'rirnntt*n4> ti lot it sfr Ft h, 

Orgajusation rfe la patj (1945); the iiununuiH other rf pnrth the 

mmv in HM, od pp. 79 111 miiniUs oI the Aninial Sespnnn of the 

f 'onsiiltalne A'lst intih On thf 

* On thf* other hand, the Statute < fium il 4>f Kiiro|»t *< 0 ** SiFm rt pp 111 
makes Mnde provision for the exerew 151 , I^ 1 ^o 11 m I L Q., ;i (1950) pj> 
of arti\iti«*s m the mmiaI, oonomte Ii»l 190. Mn^hr m Z a u If \ H 
and (‘ultiiral spheres. Jt dins not (1951) pp 1 1%. Siin-nhen in )f»ir 
exidnde consideration of poliiua) /iWo/ ilo?/// 1952 pp 75 97, 

matterM, Thus in 1940 the Consul and in Ilaque iWueit, 81 (1952) (ij.), 
tative Assembh included in its u^enda pp. 121-200. On WCstrin Kiiropcaii 
the f onsideratifio of an> nfscHMarv Ffderati »ngenf lallydoc Kunr in 4 ./ 
changes in tbt' political striKtiire of l2(I94S)pp sfus S77| and, m partieu 
Kdfrope to achieve a greater iKdithal lar, Bmdschedler, gffchU/roQfn der 
unity betweem the incmbers of the europdisthen (1951). And 

(*onncil of Enropf*. In 195.1 the C<in see above p 179, nj, as to the pn*- 
sultativc Assembly f<Kik a prominent jswials prior to the iS<*|)ond \\ orld W nr 
part lit the preparation of the Drift Ah to the Kiiro|)eai| Conwution on 
Tr#*aty setting up a European Pol- Human Rights atlo^ted mrhm the 
itical (Vimmunity (see Yiclov, p. 188)* framework of the (kliinci) of Kuropf* 
The Secretanat f»f the fkuinctl is see Ih*|o\i $ 34<)o 



187 


§^96] (;OMPOSITB INTERNATIONAL PERSONS 


asHisted by a (Consultative Committee, a (Jominon Assembly, 
a S]>ecial CV)iinoil of Ministers and a Court of Justice. The 
distinctive feature of the (Jr^^aiuHatioii and one which 
introduces a prominent feature of the federal system- is 
the binding etfeet of the deeisions of the High Authority * 
not only upon the (iovernnieiits concerned but also upon 
the subjects and imiividiial undertakings within the terri- 
tories of the I^art ies. These })owors include the imposition of 
sanctions by waj" of lines and ]>enaliieR. Thus the cora- 
mimitj" exercih<‘s within a limited - functional — field some 
of the powers wiekle<I by a federal State (while the member- 
States retain, also within that field, the residuary competence 
not transferred to the High Authority). However, in the 
external sphere, i.i. in relation to other States, the federal 
element is substantially lacking inasmu(‘h as the Parties 
retain i.lu‘U iut(‘inati<niiil jiersonality also within the limited 
functional sphere whieli is within the competence of the 
High Authorit^> (tJiough for some purjx)ses the latter is 
authoris<‘d to act in llie international arena).* The detailed 
scheme, as provided m the Treaty, ^or reciprocal checks 
and count or-eheeks uj>on the activities of the High Authority 
au<l the other organs, are remini.scent of the various systems 
of constitutional safeguards within federal States.^ 

((>) Other [)roi>osed associ.it ioii.^ of a supra-national char- 
acter. TIic Kuro])ean Dclence Conniuinity inttjuhd to be 
(established bj the Draft Treaty of May 27, I9r>2. between 


* Thm IS ('i>ni]K>t»t «1 <if iiiik nu min 

ol vihofn wn ohs tvii l>\ muun.ni 
ikiid tlu ninth lo optcii h\ tlu 
memlrtTjH aln‘a<iy ai»i»omt<a Om 
sions ot the High Authnnt\ an* 
Hn\eriK**l hy the pnmiplt* un.in 
iBilty. The ('oiiiHil ol Ministers le 
preaeiiift the (io\ernm»*nts Tlu 
AMeinhl} eonaints nf 7S nuMiihei-s 
Parliament of the mv Paitiotf to thi 
Tmiii 18 ett<'h from France, tin 
Uerman Federal iU^puhlu and It d\ . 
10 each from Belgium and the Net In i 
laada ; and 4 fnaii LiiNcmbonrK. 

■ For an mterestuig iiwtaine mm 
the joint meoUng of the C'onaultatoe 
AniiekiiMy of tho Uouned of Kurof»e and 
of the Common Aaeeinbly of the Coal 
and Steel Community in June 195.1. 

• For the teat of the Treaty Ctin- 


stunting tlu Kuro|H.*au (Vml and Steel 
('i»ininunit> 4h (1952), Siippl.. 

p KM. See Keiitcr communauh 
tutop(ft4ue tlu rhnrbtm rt tit lacitr 
(195.1); stninge in Year liiJtik of 
Wxfrhi ijftufs 1951, pp. 109-130: 
t.reeii 111 Currtrui Legal l^rohlems 5 
(1952) pp. 2Tt-2*.M. S- i.'.oi hauer in 
Anhn f/M Volktrrfchtb, 3 (1952), 
pp 3S5-4H ; UaJilte in I (\L.Q„ I 
/I952), pp. 75 85, K.»e*'kenl>e«>ck in 
(JrotiUA >>oct(ty, 37 (1952), pp. 4-13: 
Parker m luittwtiMnol Orgam^it »u. 
u ilOa. pp. 381-395, Vernon in 
A.J.. 17 (1953). pp. 183-202 ; HeydU? 
m iMuh FtsLschnft (1953), pp. 111- 
121, Munch, tW., pp. 122-144; 
Antoine in If 57 (19.53) pp. 210- 
201 ; Morelli in Fieivrkt, 37 (1954), 
pp. 3-18. 
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France, Germany, Italy, Belgium, Holland and Luxembourg, 
ia similar in its stmcture and in the element of functional 
fe<loration to the Coal and Steel Community,^ Tlie proposed 
Treaty setting up the European Political Community is 
intended, according to Article I of the Draft Treaty as 
formulated in 1953, to be ‘ of a supra-national character.’ 
It lays down that the Community established by it shall 
constitute, together with the Coal and Steel Community and 
the Defence Community, a single legal entity. By providing 
for the European Executive Council to act as the common 
representative of member-States by unanimous decision of 
the Council of Natiomd Ministers the I'rcaty combines some 
of the characteristics of the fwlcral system with what is no 
more than an intcr-govemmcntal aiTangcmenl.* 

VI 
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H»ll, §4 — Westlake, I. pp. 25-27— lAwwuce, § 30- Philiuuore, i. §§85 00— 
Twisj*. 1 , §§ ‘JJ-30, ()l-73 Wheatnn. § 37 Mot/rc, i si 13 Hyde, i. §§ J7, 
TtlimtHohli. 77- Hackworth, i. § 16-- HetTter, §§ ij) wul 22— 
Holtccndori! m Uoltzfndorff, u. pp. H8-117 LwHt. § lU Fauchille, 188- 
190 -iSihert, pp. 177-184- i. pp. 201-210 -lyatlier-FotltT^, i. 
5S 109-112 Xys, i, pp. 382-300- -KiMcr, i. ^ t (’alvo, i. §j}C8 72 ^'lore, 
1 . § 341. and Tix/t , $$ n0-ll.> MarWuH, i. 00-01 Dp JA>uU'r, i. pp. 177- 
183 Druchaga, 1. §§103-166 lluHand. Ltrturt», pp. 71-80 Anzilotli. 
pp. 202-217 — tVelle, i, pp. 131-1 11- 8tuMw. SuztTQ\nitj (1882)-- Baty. 
Intematumal Law %n Svuih Apua (IIKM)), pp. 48-68 IlDghit^h^‘\tici). 
JlalbdouvtramUU Sereni. La rapitresenianza nel dirUio tntemaxwnaU 

(19*36), pp. 304 it siq,- Rutherford in AJ,. 20 (1926), pp, 31H)..32.>. 

§ 90. Suzerainty is a term which was orijfinally used for 
the relation betw'een the feudal lord ond his vassal ; the lord 
was said to be the .suzerain of the vassal, and at thXt time 
suzerainty was a term of Constitutional Law only. With 
the disappearance of the feudal system, suzerainty of this 
kind likewise disappeared. Modem suzerainty involves only 

* In tbiB ciyie however, the ptiwprn Pracftnttngn, 1952. pp. I|6-112; Baxter 
of ti»e Biiard of Commiwiionejni in /?. I’.. 29 (19.52), pp. ail-344 ; Trem* 
which oorreapondH tf> thp High Auth- ponl in /.( \LQ., I ( 1951). pp. 519-538; 
onty in the (^1 and Steel Onnmunity Kunz in AJ.. 47 (195%. pp. 275-281. 
-•are more circutnacr&hr^l, an on a By 1954 It had bocoiae improliahlo 
niimljer of important questioiw it can that the Treaty would m ratifiod. 
art only with the agreement of an * See Rubi^rtKon in i(r.> 29 (1952), 
unanimona CotincU of Mmlsten. On pp. 383-401. and Kuna in A J,, 46 
the Treaty Itaelf lee Naah in AM,, (1952), pp, 690-698. 
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a few rights of the suzerain State over the vassal State 
which can be called constitutional rights. The rights of the 
suzerain State over the vassal are principally international 
rights. Suzerainty is by iw) means sovereignty. It is a kind 
of international guardianship, since the vassal State is either 
absolutely or mainly represented ijiternationally by the 
suzerain State. The subject is now of mere liistorical itn- 
portance as there are no longer any vassal States in existence. 

wliich was for a time a vassal State of Turkey, 
provided the best example of this kind of protectorate.* 


' See Holland, The Kuropean ('on- 
Lfrt in the EaMem t^uesitnn (1SH6), 
pp. 81) 2t>6 ; Hessr, Jjie eiaoUrerhi- 
Uehen Bezuhungtn A^gypUns zur htjhen 
PJoHt (1897); Gninaii, Die etaotn- 
und vofkerrechtliche SUUung AegyptfM 
(1903): Oocheris, SUuaiutn interfM- 
tion^il de V£sypfc t Ju Soudan (1903) ; 
Freycinet, La QueMion d^tlgypie 
(1005): l)un;r*Tn, iMs StaatAr^chi 
A egyptene (1011), Ma} er, Die ro/i^r- 
rcchtUche SMung Aegyptens (1914); 
Morel 111 H.iL, 14 (1907), pp. 405- 
117; l.amha, itirf., 17 (1910), pp. 
36*55, Sfiyur iii ZA\ 3 (1909), pp 
561*617. 'J urkey liavin^r entoixd the 
Fimt World War apiiiwt tlie Allied 
Pc)wer« 111 (letobir 1911, (ireat 
Britain, hy a unilateral de* him t ion 
dated Detemlicr 18, 1914. terminated 
Turkitd) auzerainty and declared a 
protectorate over fe^'vpt On Febru 
ary 28, 1922, Great Britain by a 
unilateral declaration terminated the 
Protectorate and declaieil Fg^pt to 
bo an inde{ioiulent ffo\erei;;n State, 
reiierving, however, to the discretion 
of the Britinh (iov eminent the 
following mattem . (o) the secunty of 
the cornmunicationa of the British 
Empire in Egypt ; (6) the defence t>f 
Egypt againat all foreign aggreenion 
or interference ; (c) the protection of 
foreign intereeU in Egypt and the 

S rotation of minoritiee ; (d) the 
udan. See Egypt, Nti. 1 (1922), 
Cmd. 1502. pp. 29, And aeo, for 
the British announcemont to the 
foreign Powers, Egypt, No. 2 (1022), 
Omd. 1617 ; Martens, SM C?., 3nl 
w., pp. 489*490; AJ,, 17 (1023). 
owppfM pp. 30, 31. For a detailed 
blbliogra^y as to the position prior 
to 1922 see former editions of this 


work, §§ 91 and 03. B\ the Treat} of 
J-»vusaniu*, 1023. Turkey renounced 
all h€»r rights and titles over Egypt 
and the Sudan as from November 5, 
1014 : Article 17. As to the Anglo* 
^KypUan Sudan see below, § 171 (1). 
See also Headlnrn Morlcy, Studies in 
Diplvtiudic y/tsfory (1930), pp. 51*104 ; 
Ta^lros, /ai Sou"* eratuAtt (gyptiAnne el 
la DeclaraUun du 28 fivrttr^ 1922 
(1934) ; O'Kourke, The Juruftic Statue 
of Egypt ami the Sudan { 1935) ; Hied, 
Fja naiionaht/ igyplienne { 1937) , Ruz6 
in /?./., 3rtl ser , 3 (1022), pp. 385 423, 
and 4 (1923), pp. 67*95 ; Brinton in 
Id. 34 (1940), pp. 2UH210. The 
rtdatiuns lietMeen threat Britain and 
Egypt 'acre plac4xi on a new basis as 
tbo renult of the Treaty of Friendship 
and Alliame signed in Ixindon on 
August 26. 1936, and fornialK ter- 
minating th*' (»ccui>ation of vpt by 
British fori es. The Treaty, v ' u h i-^ 
to b<» lepiaied b\ v»rtup of agree* 
ment-* reached in 1051, provided for 
a permanent alliance btwween the 
two countriCH, which bound themselves 
not to adopt an attitude w ith regard 
to foreign Powers or to conclude 
treaties which are inconsistent with 
the ternifr of the alliance. It laid down, 
secondly, the duty of consultation in 
case of »i dispute w'ltb a third Power 
involving a risk of war. Thirdly, it 
stipulated for mutual suprHxrt in case 
of war, Buhjeot to the olnigations of 
the Covenant of the League 
Nations T .itv Senes. No. 6 (1937 j 
Ciiul. 5;i60. Sec also Ji. Y., 18 (1937), 
pp. 79-00. And see below § 2(>0 ns 
to the Btatiolung of Bntish forc'es in 
Egypt. S 318 as to capitulations, f 171 
as to tbo Suilan, and ^539 as to 
revision clauses. 
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Inter- § 91. The fact that the relation between the suzeiain and 
vaeaal always depends upon the special case, oxcindes 
of Vaml the pobRibihty ol laying down a general rule as to the inter* 
Sutea national position of vassal States. The vassal State has 
no relations with other States smoe the suzeiain absorbs 
those lelations entindy ; yet the vassal reniainB ncveithele&s 
a half-sovereign State on account of its internal independ- 
ence This was the position ol the Indian vassal States of 
Great Britain, which had no international relations ^ what 
ever cither between themselves or with foieign States * Yet 
uistanoes can be given which demonstrate that vassal States 
can have some suboi dilute international position •* 

' See Hall» p 2H * \\e*4t!ak(»i pp / a \ntiml 1M41 IW 

41 43, aod /’aper^r pp 211 219, b20 No 10 JIk Hif^h ( uuit uf Allaiirtbad 
632, and Lindte>, pp 19 > 201 bet gave a Rinular dociBion in 1942 with 
alao Lee Warner, The Isalne Mates of ixgard to the Maharaja of IknareH 
/mfia (1010), pp 254 279, Stimmtl Buhuanath Mngh \ ( ommtestoner of 
m Mruppt Worit in pp 3 13, and Jt( ml at ihit ( iseNo 11 Xlutacf 
Fitrgerald (as to Berai) in I QH^ hr an aihrmatioii oi tin immunitv of 

42 (1926), pp 514 520 Not to he ih( MiMnigns of tin Indian btuUs 

confused with the position of the Strkar ^ nui I yen diudtd 

Indian vas^yal btate is the position in 1940 b\ ihi llii^h ( uurt of Ii Aan 
of India bee below, § 946 tn m Indu inuuol 1940 

* The rultrs of tlicsf StUis hate < 1 1 No 9 
sutcebsfull} lUinied the pnvikutM * Lbus Kgvpt, while she wus still 
which auonling to Intiinati nil a vassal Statt oiJlurktVi could ton 
are due to hcatbi of btalM dudt comimnial and jiosUl tn*aties 
abroad vee bfuMum v Statkam and with foreign btatts without the 
the Gaekuar of Btrroda [1912| 1* 92 coiwuit of tbi sii/train and Bin 
AndseeSaycev imeernf Hahaualpur garia could, while bho wuh under 
Mate [1932] 1 All K il 320 wmre the i urkiMh 8u/« ramt\, (ondiido treatlt^ 
Court treated as entitlr d to immumU regaiduig radwa\s, post, and the like 
the Hiller of the sState of Bahawalpur Thus furthir, L]g>pt and Bulgaria 
wfiuh until 1947 was under Bntibii while they were lurkish vassal btatos 
rtuzoraint> and whuh HubseqwntB wire pti nutted to send and reccivt 
acceded to the Federation of PakibtAri (onauh as diplomatic agents 9 him. 
The Commonwealth Hclations Ofhec thiidl^ the former South Afrnan 
associated itself with the \iew c\ iU^publu, although in the opinion of 
preshcd hy the (lovemiuent of Paki Great Britain under hej suaoraint}, 
Hian to the eif eot that the Amen r WAS could toncludi all kinds of treaties 
A sovereign Kuler bt< also [1932] with other States, provided Great 
2 All E K 64 for the eiee ision of the Britain did not inIcrpOHra veto within 
Court of Apj^l in the same case six months after reeeiving a cop) of 
pointing to the distinct measure of the draft treaty, an|l was absolutciv 
artificialitv inherent in the grant of independent in concluding trraties 
ynpiunitj in ‘bases of this desf upturn with the neighbouilng Orange Free 
The Ceylon Supreme Court held in btate Again, IMpt acquired ui 
1^2 that the btaU of Mysore wan not 1898, when she still a lurkiah 
an mdependent sovc reign Stato and vassal btate, condomiifuttm (see below 
that it wai not therefore entitled to f 171), together wi^ Great Britain, 
juna^ional immunities . The Super- over the Sudan, wiuch meant that 
ififendswi Soap Factory, they pxercised oonjdintly so\ t reigntv 

BangdUtre v, ComsMsaonsr of Ineome over this temtor> Althoiq I vs^mt 
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However, (*veTi if the vassal State has a certain inter- 
national position it is considered a mere portion of the 
suzi^rain State. I’hus all international treaties concluded 
by the suzerain State are ipno Jaefo crmeliided for the vassal 
if an exeeplion is not expressly mentioned or is not self- 
evident. Thus, again, of the siizeiaiii is ip^fo facto war of 
the \ assal ' Thus, Ihinllj , the siizeraiji bears within certain 
limits A ieH]Minsil)ilil\ for the .u lions of the vassal State.® 
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STATnS I^NDCR PHOTKCTORATE 

Hall tiirl Js* Wtstlil# 1 r»|» 22 IMiilIin’oii i T"! S2 I^inrlli > , 

pp Jsl *?<V» *\0\ 30h 1 22 IS W Ik itnii jl iO Mo»»re i 

5^14 I I > 1*125 BliintHiliii ^ 7S H»tkvi«>rth. i ^ \1 

H«afM Hliind 22 Li^/t W** I’aininllt 17(> IH7 (In) Mcn^'tihac, 
II ]»p ISO 22<»- PrKhii lnMl<T« i ^^<>1 l<»s \>'. i pp ;P*0 *192 Knior 
I (al\n 1 ()2 S I 1 K>!4 1 ^111 ^ lid I' 04/4 ^^110 121 Martins i 

(»e til 1)< ]iOut< I 1 ]»p Isl IsM («(nnn4 pp SO ss <"i\Hjrliori 

pp 152 104 1 ^ 151 ls2 \\ h* iton pp 70 104— 

Smith I pp 07 7u VTi7il(»tti pp 22o21S ScilU 1 pp 14,51^7 Sibert 
pp I5ii 177 IMh t in A’ 0 2\IS‘*5) pp 5SH)OS Hulhoin />cnjioM«r 

''nlfliih* (issi) iiul in / I S (1*04; pp 2J7 232 and in 

SO/ipyi Wtftf II pp LM i2S tiiL^lhirdt ff^P) fufurif'* iti (ls06) 
<iiiinl Jt Piotf (torffi ihft f nati wai (iSOli) l)«Nj>ivrnot /<? 

/5nO<A/rf;rN (IS*J()) Bu^hltc lu \ iti h //#;// nok# ^ / in lAd ( 1003) Oiipnis Jf 

it I* (iiH 71 iM et rapj >ifs dts v/n/wAs (l‘)20) pp 2(>0 

Knn? stfiaipntfihtnlanpn (l*i2*l) pp lo3 101 2sS 150 -Sj lem L*t 
r t/ pK / tt/fuii nfl iftttfit irittnf I t ol* fl*>lt») ]>}> MM 111 ind in /tavMf 
Pffut / 7l(l*MS)(ij ; pp 7J 150 Ndiuiiiiu II ft fittdtafn inUttta unalr 
(10J‘») lOitlu third ill I / 2(Ml'»2»0 jp 12 > 


MatPs have n<»t the riiiht to iiiiU* 
uar indeiiendent ly of tin ir su/tidin, 
Bulgaria, at the time a St Uc 

nevertheWa fought n war igaiiiht 
the full Fovonign Sirlna in Is85, 
and Egypt oonqinnd the Sudin 
f nnjointly with (iroat Britain ni isOs 

* Vet when Ttirke} enteud the 
Eir^t World War agunitt the \I1 k<1 

Bowera in IDI4, it wan not lon'^wloiiMi 
that thereby a atate of war exmti'd 
U'tween them and Egypt, preMunmblv 
Is^auao the Tiirktah au/eramt> was 
then of ao nominal a charactei In 


.fiih I02ti. the Cieio Bu^anan Mueii 
Xibitial Tiibunal held in hairanisiittt^ 
\ HtPffnnun Stale that tht [•^Jand of 
SunOS, which in ]h32 wjk e-tabliahed 
Id a tributan piiiui|»a1it\ of the 
J'oite, w«d neiirid) in wars in whuh 
Fiiikiv was a iM'lligeient • Avnaiil 
IhtjesU 19*25 I92b. (Vse No. *27. 

- A^ n ids the position of Bid 
.;uri» while sh< was a vassal State 
under Turkish 8U/eramty set* Ho) 
land. The Kuropeam Conrerf and the 
fCasfetn Qneeium (1885), pp 277- 
407 , and Neiijmiiiin, VMerfe4.IMuht 
h ntu K I thing Jiulgartens ( 1 908 ) 
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§ 92. The relation of protectomte between two States 
dilFers in some respects from that of suzerainty. A protector* 
ate arises when a weak State surrenders itself by treaty ^ 
to the protection of a strong State in such a way that 
it transfers the management ‘ of all its more important* 
international affairs to the protecting State Through such 
a treaty an international union is called into existenco 
between the two States, and the relation between them is 
called protectorate. The protecting State is internationally 
the superior of the protected State ; the latter lia.s with the 
loss of the management of its more important international 
affairs lost its fuU sovereignty, and is henceforth only a half 
sovereign State. Protectorate is, however, a conception 
which, tike suzerainty, lacks exact legal precision, as its 
real meaning depends very much upon the special case, 
generally speaking, protectorate may, again like suzerainty 
be called a HtuI of international guardianship. 

§ 93. The position of a State under protectorate within 
the Family of Nations cannot be defined by a gcn(*ral rule, 
since it is the treaty of protectorate whicli indirectly defines 
it by enumerating the reciprocal rights and duties of the 
protecting and the protected States. Each case must there- 
fore be treated according to its own merits. Thus the 
question whetlier the protected State can conclude i*ortain 
international treaties and can send and receive diplomatic 
envoys, as well as other questions, must be decided according 
to the terms of the particular treaty of protectorate. In 
any case, recognition of the protectorate on the part of tliird 
States is necessary to enable the superior State to n^present 
the protected State internationaliy. But it is characteristic 
of a protectorate, in contradistinction to suzerainty, that 
the protected State always has, and retains, ftir some pur- 

< This M rule, but in the caer International relatiohr of the latter, 
of Egypt* -flee p. 1A9, n. t>*the ^ lhat the admfwiion of C4 )IuiuIb 
p(plectorate urae baaed upon a uni belongs to these afTairs berame 
hitara] declaration on the part of apparent in 1906, Russia, after 
Great Britain. some hesitation, fiitall> amenied to 

* A treaty ol | 9 t>tectorate nioat Japan, and not Kolea« granting the 
not be oonniaedt with a treaty of exequatur to the o^Mul-general ap- 
protection, in which one or mote pointed by Huaaia lor Korea, which 
strong Htates promlee to protect a was then a State under Japenese 
weak State wttfaont abeorhing the protectorate. See bflow, § 
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poses, a position of its own as an International Person 
and a subject of International Law.^ Heads of State 
and Governments of Protectorates enjoy the usual juris- 
diotional immunities in the courts of the protecting State * 
and, probably, in those of other States. The protectorate 
is not considered a mere portion of the protecting State.® 
It is, therefore, not necessarily a party in a war^ waged by 
the superior State against a third State, and treaties con- 
cluded by the superior State are not ipso facto concluded 
for the protected State. And, lastly, it can at the same time 
be under the prot(‘Ctorate of two different States, wliich, of 
course, must exercise the protectorate conjointly. 

In Eiiro]>e there is at present ® one protectorate, namely, 

• It to havt^ Kurop<* tlic following may bo men- 

without iirgnmont, bj tht* IntM tione«l • The- Prinri|*ality of Monaco, 
national nf JuHtiw th.it Moroi ( «>. whuh wnH under the protectorate of 
even uiid^r tho erutett<»r.ite, ret nn< Spain from 1523 to 1S41, afterwards 
itH i»ervunality as a Statv m Int«» of France until 1814, and then of 
n itional Law - Ittqkin nf V t itnl StnU ^ Sardinia, became through d*sftavdo 
SaiionaJs in MortMCff* J a full soiereign State, mnee I tab 

p. !>».*» Sec .lUd / ^' / V - ne\cr exercised the jirotectorate. 
(1115.3) p The present status of Monaco is 

• 3/ij;/ie// \ . N«/bin o/ JoAdff 1 1MI4J not easj, o classif\ B\ a treaty 

1 Q.B. 110; I}fieUfpnieni ( otn of duly 17, 1018, lietvveen Prance 

pnny y. Ooi^rnm^nt of h^hutfan and Monaco. Fiance ‘assure & la 

A. C. 707 ; Ootyrnment of Morocco v. prin^ij>aut< de Mona* o la defense de 

IjawrtM t Annua/ JO JO- 1030, son independatue et de sa soure- 

(Msf Xi) 75, SitUnn <f Jftfu t* \ r«i.iiii te et garantit Tint^grite de eon 
Ahuhfthir (1052J 1 All K \\ IJol territoire ^ (see I'aurhille, § 178 (sintfa 

• See Advisory Opinion of tho bibliography) ; Moncha^’^dle in R.O.t 

Permanent Court on the yniionaidy 27 (1920), pp. 217-232, Uuze in 
/>ecrees %n Turns and Morocco, Senes li I , 3rd ser , 2 (1921), ]» 330-346 

B, No 4; Cmd. IKOO of 1023 (ex (int hiding text of treats of Juh 17, 

change of notes Im tween hYaiue and lOlS) , Rnus«-el IV^pieries m HI. 
(ifcat Britain on thi^’ question sulise (CurMl.Of 19’9»),pp 531 -,>13). Monaco 
queiit to the Opinion of flu (\>urt) , agrtncl that her international re) itions 
and Lindle^, pp. 3t»4 306 should alw lx* the object ‘ d’une 

• See the ease of The hmujr entente pr^alable * between the two 

2 Spinks 212, Philliinore, i ^77, Governments, and that in the event 
Seott, Caaes^ p 21 , and I'ltt (Vihlx'ft, of a vacaiiej in the (''rown of Monaeo 

Caaes on Internatwnai Latr ‘ notammenl fuiite d'hentier direct 
(5th ed.), ii. (1031) p .'><): and sec on adoptif' the territory of Bfonaco 
Lindley, p. 306. In //. (\ uni Ilmnj- would form, under the protectorate 
slraten v. Jjou^ Lum Seng the Supreme of Fraiu'o. an ante i . mous State 
Court of the Federated Malay stHtes (This treaty is rec'ognised b\ the 
held, in October 1930, that the latter parties to the Treaty of Peace *iith 
were at tear with Oermany in >icw of Oeiinanj f 1910 ; see Article 436.) 
the unequfvocal acts of the Biitiah rntU that event hapm^ns. it saems 
High Commissioner placing them in a pri'ferable to regard Monaco as an 
state of war: Annual Digest, 1938 indeiwndent State in close alliance 
1040. Caae No. 16 France. The j|onian Islands, 

• Of former protec toVates in which were under British protectorate 
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the Republic of Andorra, which is under the joint protector- 
ate of France and Spain.* 

§ 94. Outside Europe * there are numerous States under 


from ISIS. mei)?ed into the Kingdom 
of Greece in 1863 The Free State of 
Cmcow, which waa created m 1815 bj 
the Vienna Congreesi and put niider 
the joint protectorate of Atmtna, 
Ruaaia, and Priusia, waa annexed by 
Austria in 1846 

The Free Citj? of Danjig waa 
created a separate State by Ar titles 
100 108 of the Treat) of Peaie with 
Germany m 1919 and * placed under 
the protection of the lAiague of 
Nations,* whuh was represented at 
Danxig b> a High Commissioner The 
constitution, that !<«, the politua) 
organisation, of the Free City was 
plated under the guarantee of the 
League A treat> of November 9, 
19U0, between the IVee 0it> and 
Poland regulated the relations be 
tween them upon a number of points 
and provides that the Polish OoTcrn 
ment shall undertake the condu< t of 
the foreign relations of the Free Cit> 
as well as the diplomatic protetiion 
of Its citiAens when abroad Ihus 


the Sol imil W oria W nr m i> tha ecu enth 
edition p 176, n 

* This protectorate k exenised 
foi Spam by the Bishop of Irgel 
As regards the international position 
of Andorra neo ViUr, L’Andmrt 
(IBM), FauUiille, ? m (2) , Ooul* 
m Ri'pertotre. i pi> M2 Mfi ^nd «.e 
the tleiision of the Fremh Court of 
Cassation ot December J, 1933, in 
As iiocitU de StektJ, Sire), 1933, 3, 1, 
with a note by Rousseau, Annvat 
Digfiyf 1933 DKU I No 21 In 
J/usNi/i % ( ruzfl Sirev 1952 u 151 
the J*nbunal dc IVrpigimii (kVunec) 
hflil that Andorra wns neither a 
ton ign State in n 1 itioii t<) Franct nor 
A *<o\crejgn St Ate and that an And 
orran suhjoit wis tlurifon not Ivuiod 
to deposit stffurit^ tor itists San 
Minno w is ilostnbtd in tin previous 
tditions HH a pn>Uit>ritt* of Itah 
bee, c i; lainhillt 1S| Houevir 
Hcc Nittih /n lUpublufut' dc suiwt 
Uttrtn (1924) It Sfcnn that ban 
Mannu comludta trcitnH in her own 


Poland exenised on behalf of the name See f fj the L\ihanp> of 

League this very important aspect of NoU s of Septt rnbe i 12 1949 iKtwtin 

the protectorate, and all disputes thu I niteri kingdom imi San Marino 

between the Free^ Ctt) and Poland on the alxditnn of vi*<ia lnatv 

liming out of this matter or any other S»rMK \o 70(1949) (mil 7827 

matter under the Treat) of \er <ln the AmerKan (ontirunt the 

sallies * or any arrangements or agree 1 nited States mtabliaheil for a time 

menu maile thereunder ’ are decidixl a relationship with Cuba, Panama, 

in the hrat instance by the High the Dominican Ilepuiilif, Hiiti and 

Commissioner of the League, subject Nicaragua whiih, while impl)ing the 

to an appeal by either part) to the right of intervention on the* part of 
Council of the League For an in the riiit4Hl States in lertain cases 
stance of such an appeal, upon which (see below, ^ 135) and important 
theCbuncil took the Advisory Opinion restrictions on the freedom of foreign 
of the Permanent Court, see the Po/mA policy, did not exhibit the (harac* 
Pottal 8«nne^ tnDamtg, Hertea B tenstVs of a pnitectorato as doacnliod 
No. 11 In addition, the Permanent above S«eH)de,i §41'* 24,AndKunr, 
Court of International Justice had np nl , pp 301 .*104, who regards the 
occasion to pronounce on a number relation as one of * qujUi protoi torate * 
of other iwstions relating to the See also the Uniie4 States Act to 
status of Dansig and its relations provide for the (.omp^temdopemh^noe 
w)(b Poland see 6fth edition of this of the Philippine TMUiids of March 24, 
Volume, p 171, n 2 As part of the 1934 (48 Slat at ^L 4)6), which 
temtonai settlement, not vet 6na luted pmvidis m SdtionVS (e)^ para 10, 

foUdWing upon the S^ond World Wai that in the rmnsitiorlbl period limited 
Danzig vas incorporated lo Poland to ten years, foreigi| aflaira shall be 
For the exten^ve literature as to under the direct lupervision and 
the status of the Free City of Danxtg control of the UniM States 
while under Pobsh proteotorate before ToynbeSt 19t3« pp. 544-574 ; 
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the protectorate of European Statee. As the protectorate 
over them is recognised by third States, the latter ore legally 
prevented from exercising any political influence in these pro- 
tected States, ExainplcK of such protectorates outside Europe 
are the Fnuich over Tunis and Morocco > and the Spanish 
over Morocco,* («rc*at Britain exercises a protectorate over a 
number of ‘ protected States ’ in Asia, but their international 
status is not clear,® They must be <listinguished in any case 


DoeuiM$U», 1034, pp. 410-447 ; (>il- 
more in Iowa Law kevtew, 16 (1930), 
pp. J-19, Fncfl#* ill Z.o.V., .j 
pp, 172-J8H; iii Fornt/n 

Affairs II (1935). pp. H39 

: Harrington m liUsi natutml 

Affairn, 15(1 939), pp. 298-2HH It v.t'* 
held 111 19 W. in Urtnijurd \ ('huM 
Kalnontd iianh of Ssw York, that 
the Philippine Oomoionwealth wan a 
sovereign and that its property 

wa8» therefore, luiuiune from the jtirin 
diction of the court* of fho United 
Staten: 21 F. Suppl. 28; Annual 
Digest, J938< 194(1, (’aho Mo. 17. See 
aleo ihicf., (*aw No. IH, t^hcre, in 
Susptnt ft Al, V. Trans- 

atlarUica ('entroamencana, it wfui held 
that citizene of the Fhilippinea were 
subject to the United States neutral- 
ity lcgi.Hlatioii. The Philippines ('oiu- 
monwealth was invitetl f^» the San 
Francuco (>)iiference in 1945 and 
1 * now a member of the United 
Natione. 

^ Aa to Morocco aec Articles III- 
146 of iho Treaty of WrhailleR. and 
itouard de Card, Lt TrmU df I pr- 
saiiles et U dr la Franrs 

au .l/<tr/>r (1923). Aa to I'unia and 
Morocco 8«e the AdviiM)r> Opinion cited 
above, p. 193, n. 3, anil Winkler, Iai 
natianaliU dans Its prokrtoraU dt 
Tunisitttdk Maroc (1926), pp. 17-62. 
See alao Jn rt HiX’U fd des 
TnnisUns decided on No\cml>er 20, 
1929, by the Prerirh (Vmaeil d'Kiat : 
Annual Digest, 1929-1930, ('aae No 12 
and Note. On the itHH»gnilion by 
the United Statee of the French Pr*> 
teetorate over Morocco aee Kouard 
de Card, Fm £tats*Vni4 d'AmFngue 
el It prottciorai de la Franre tn i/aror 
And see Fitoiuai and B4naret, 
L'Suu tnnmen et le proteetorat franca is 
(2 vote,, 1981). Sae aleo Mareaco. 

rapport# droits publirs enfrt la 
MUropoU et I## Cohnies, Dominions 


ti autres ttrrUoires d'otUremer (1937)*' 
aii<l J>e Lauhadire in Etudes Georges 
Stelle (1950) vol. i., pp 315-348. 
The Tangier zone (nee below, { 95) ts 
a cunoue specimen of a protectorate. 
It 18 adminietered by an international 
i>ody under powers delegated by the 
Sultan of Mon»ero, which in turn ia a 
French protectorate. According to the 
Treaty of 1923 (see below, p. 243, n. I) 
the protei tion in foreign countries of 
Moroccan subjects of the Tangier 
Zone i« entrusted to Franc>e (Article 6). 
( In the other hand, treaties concluded 
by Morocco (i.e. by France on behalf 
of Mi>rocco) extend to Tangier only 
'With the consent of the international 
legislative asHcmbly of the Zone. 
Treaties to w*hieh all the Powers 
signatoneb of the Act of Almiraa are 
parties apply automatically to the 
Zone (Article 8). On Jun#*14, 1940, 
Spanish troops invaded the Zone and 
on November 4 the Spanish army of 
occujMition terminated activities 
of the administration i >ider the 
Treaty. Croat Bntain ant* a number 
of other signatories of the lYcaty pro- 
tected. As the ntsuU of a Conference 
held in Pans m 1945 the position as it 
e\wted U*fore 1940 was restored : 
Cmd. 6678 ( 1 945). See Jlelore in A .«/., 
35 (1941), pp. 140-145. 

^ See, for \ arious qucbtions of State 
responsibility and others counected 
with that l4oteetorate, the award of 
Hulier in the Spanish Zone of SJoroceo 
Claims case between Groat Bntam 
and Sjiain decided on liecember 29, 
1924, aud reported m various parts of 
Annual Ihgesl, 1923-1924. 

* The '»riti8h Protectorates, Pro- 
teoU^d States, and Protected P^jeons 
Onfer in Oounoil, 1949 (No. 140) 
enumerates the ProteeiOrates and 
British Pn^tected States. The foHow- 
uig are Protectoratee : Aden, Beeh- 
uanaland. British Solomon IslaDdi 
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from the protectorates over African tribes, aoquiriMl through 
a treaty with the chiefs of these tribes.^ These ‘ protec- 
torates ' possess no international status whatsoever. 


(.fambia, Kenya, Nij^ria, Northern 
Khodetua, Northern TerritorioM of the 
Gold Coaat, Nyasaland, Sionra luocme,, 
Somaliland. Swaziland, Uganda. Zan- 
zibar. The following are I^rotcoted 
Statea: The Malay SUtcs (namely, 
Johore, Pahang. Negri Sombilan. 
Selangor. Perak. Kedah, Perlin, Kel- 
antan, Trenggann). Brunei, Tonga, 
The Maidive lalanda, The Persian 
Golf States (namely, Kuweit, Bahrein, 
Qator) and The Trucial Shcikdtuna of 
Oman (namely. Abu Dhabi. Ajroan. 
Dubai, Kalba, Has al Khaintah, 
Sharjah, Umm al Qaiwain). The 
position in the \ariouH firtiietted 
States differs according to the agree 
menta concluded with the British 
Government and it must lie ascer- 
tained. in each case, by reference to 
the relevant agreement. By way of 
example reference* may be made to 
the position of the State of Johore, 
which is one of the States of the 
Federation of Malay, as it results from 
the Agreement made in PJ4K (tlic 
Agreements with Joiinrc and the 
Federation of Malay) ami previoua 
Agreements of 18H5 and 1914. Umler 
the Agreertient of 1948 (•rest Britain 
has complete control, including 
(lowers of legifllation, of the defence 
and external affairs of the Federation 
and of Johore. Great Britain under- 
took to protect Johore against ex- 
ternal attai'k while the Huler <4 
Johore undertiKik that, without the 
knowledge and consent of the British 
Government, he will not enter into 
treaties, have interuational inter- 
course with, or send diplomatic repre- 
.seatatives to, any foreign State. While 
the independence of Johore aurl th<* 
sovereignty jof its Ruler are thus 
recognised, this is Mubp*rt t-o the 
above-mentioned Agreements and to 
the position of Johore as a member of 
the Fedorathm of Malay. In the 
inlbjmal sphere, by virtue of these 
Agreements, legislative powers over a 
wrae^Beld of subjects are conferred 
ttpoti a Federal legieUture conHisting 
of a High Commissioiier appointed by 
the British Govemment and the 
of the member-Btates, includ- 
ing the Sultan of Johoxe, acting with 


the advice and consent of a Fedoral 
I.«gislativo (kiuncil. The executive 
authority of the Federation is vesteil 
mainly m the High (kimraisaioner, 
who also appoints the Judges. l*he 
Agrecineut of 1948 provides for 
federal citizenship, but it also rccog- 
niM^s the continuance of the status of 
subjects of the Hulor of any of the 
States. Within Johore the Kuler 
undertook to accept the advi<'e of a 
British Adviser on all matters con- 
nected with the government of the 
State other than the Miishni religion 
and the customs of Malav. The im- 
munity of the Sultan of Johore from 
suit was rocogntHiMl lK>tli U^fore and 
since the Agreements of 1948. See 
alwive. p. 19^ n. *•! 

> fS.g. the British colonial pro- 
tectorates, which probably are covered 
by a British dcKlaration of war. They 
are primarily adtiunistered under the 
Foreign Junsrii(iion Act, 1899. but 
their constitutional {losition is not 
always frt^ of doubt. See r.g. 
StMuja // V. Mtlhr, dtH^ided in 1925, 
where the Pnvy^ Council held, in 
effect, that the Swaziland Protectorate 
was foreign temti>ry and its in- 
habitants aliens: 1 1929] A.C. 518; 
Annual Digest, 1925-192C, Case No. 
2S and Note. As to the Bnlwh Pro- 
tectorates of Swanland and Bechuana- 
lanil and their proposed union with 
.<i»ulh Africa we Rmirul ToWe, 24 
(la'll), pp. 785 892. and 25 (1935). 
pp, 31H.32J1. As l«» the pro(Nwcd 
tVntral Afruait Kedcratitui of the 
self-governing colon}* of Southern 
Khorlesia and the protcM^torates of 
Nortiiem Uhodeda and Nyasaland 
HOC Bent with in t'nrrnU I^gal Pro- 
Mews, 9 (19.53) pp $9-92. See also 
Smith in Year Hook of World Affairs 
(1953), p|>, 170-293. And see Gmd. 
5949 and 8233. Gn.tho Aden J^ro- 
tectorate as distingtlished from the 
Aden colony we Uol|binit in A.J., 33 
(1939). pp. 700-7151 For a com- 
parative study of |be relations of 
metropolitan and oferseas territory 
generally see Mardsco in Hague 
Rixueil vol. 56 (1939)(i.). (ip. 613 590. 
and Van Asbeck, i6iA, 71 (1947) (lij. 
pp. 849-472. 
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VIII 

THE BRITISH COMMONWEALTH OF NATIONS 

Fau^hille. ji§ lo9 (,>) tind 174 (2) -Krith h W hralon. pp. 129- J34 i, pp. 

46-67— An7ilotti, pp. 217 226- Scolle, i. pp. 2^-246 — Keith, liuponaibU 
Ooverntn£fU tn the Dotatmons (2nd od., 1928), pp. 840-926, 1233-1288, /m- 
per*al Unity and tht Dominums (191b), War Goternmrni o/ the Dominions 
(J!U1), and iJuininton //omf Itui* *n Pnuh^t (1921) Ziiumero, The Third 
JinltJih hmpxre (2nd cd., 19^7) -JHutHfhok. BnUschts und Humisches 
Wtltreuh (1921) -iJunciin Hall, Bntn^h Co mm/m wealth of Xations 
(1920), and f>o\«4dl and DiilicAn Hall, same title (1927) (World Peace 
Foundation Pamplilet) Huist m Gnat Bntaia and the Dmnintons (LTni 
t>( Chioajio Press, 1927) U<«Uloh, La th^oixt de la Socidti dee 
\ai%um (1917), pp 279 318 Bu^hit, Lf ‘ shi/iw ’ des dominions briL 
anniqu^s (192S) 'IdMilui ( muif/U of Ihittdt Lm/me Furfvju Relatums 
since the Peace i^eUlemenl (1U2S) — Baker, 7'he Prtitenl Juridical Status of the 
British iMniimofis in I niet national Jaw (1929)— Kiinz, jS/no/enter^ifidMUj^en 
(1929), pp T13 t»l 8 - liewc^ . JkoMitions and Ihplomwy (2 vols , 1929) — 
^eitl), Tht Soiereiguty of the British Dominions (1929) the same, Speeches 
und Jheuments on the British LonstiiuSivn^ 1918 1931 (1932 edition) — the 
same, The Vonstitutional Jaiu i of the liriUsh Dominions (1933), pp. 388-431 
-the fULme, Tht (joiernmttd'i if the British Ltnptre (193r>), pp. 18-178 — 
the same, T^he Dominions as 0^01 e reign States (I j3S) - Chevallier, L'ivoluiiun 
de VKmpife britanmqne (2 %ol8., 1930)— Borncr, L Empire brUanntqut 
(1930) KUiott, The Eew British Empire (1932) -(«emma, V Impero 
BrUunimo (1933) Ajnlt Dus Jini^sthf AVirA als lolktrrechtsitrbutidene 
Vitiate ngt me in^Gtaft (1934; < ohsidtntion and ( o ojic ration in the British 

t omtnotiu^ahh (ioinpiled hy Piilmer, 1931)— Davaon. The Eroluhon of 
Jjomtnion SUitit'* (H8H) 193.7) (1937) Sumv of Jintish / wioii wealth 
J Jif a I rs, soi 1 Nationality (1937), h\ Hainock (\Mth a legal hapter by 
la&tham) The Hutiih hutpire, a Report by a Mmly (vroup 01 Membern 
of the Hoyal Institute <*f Inlei national Affairs (1937) -JStewart. Treaty 
Jiflations •»/ the Biitn>h ( (imnwnvraUh of Satoms (1939) AVheare. The 
^Statute if He^miffstn and Dominion iMaius (2nd ed., 1942)- Duncan 
Hall. The British {'orumofiuiatih of Jiations in liar and l*eace (in The 
British ( 'ofiinmnu ealth at Her ed. by Klliott ontl Duncan Hall, 1943) — 
Mauaergh, Documents and on lirili'ih iominonuealih Affairs, 

IU3l-]y/il, 2 M>U. (19r»3) Noid- Baker and Fawcett, The Bntisti Common- 
weaUh in JnUmationat Law (1955)- -Nat ban in Giotius ^'ocle<p, 8 
(1923), pp. IIT 132 in B.Y*, 1922 19J3 pp 21 41, ami ibid,, 

1925. pp. 31-4,3 Kuan in AJ 7 (1913), pp. 208 284 -Beott. 

81 (1927). p]» 95 101 JohiH^iii tbtd„ 21 (1927) pp 48MS0— K»*iiny 
m Caihbfidge hur Jourioit I92tl pp 297 I denk,N, ibid*, 1927, pp. 
13-23— Bolin m /? /.. Swl ser., 4 (1023), pp. 195 226--I-6uen8toiii 
in Jahrbuok des dffenUwhen Hechts, 13 (1925), pp. 404 407, and in 
Archio des dffentiichen EechU, Neu Scr., 12 (1927). pp. 256-272— H. A. 
Smith in ComeU Urn Quarterly, llecember 1926, pp. 1-12— Dunn in^ 
Virginia Law Repiew. March 1927, pp. 354-379-j6nnings m RJ., 3rd 
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8 (1927), pp. 897>437, and 9 (1928), pp. 438-493-* Lavoie in 
36 (1927), pp. 171-209 (Cianada)— Anderion in Canadian Bar Review, 
^8 (1930), pp. 32. 1 12, 190 -Chevalller in BJ. (Paris), 7 (1931). pp. 147-261 : 
iitid,, 15 (1935). pp. 347-387 ; in B,0., 39 (1932). pp. 458-497. and in //offtte 
Becuetl vol. 64 (1938) (li.), pp. 237-340— Menzid in Z.O.B., 12 (1932), 
pp. 736-774— MacKenzio in A,J„ 28 (1934), pp. 659-662— Kaufmann in 
//ngae Becueil, vol. 65 (1935) (iv.), pp. 341-348 -Lundborji in Z.F., 19 
(1935), pp. 147-174 -Corbett in UmvtrsUy of Totonit) Law Journal, 3 
(1940), pp. 348 et seq. 8fott in A.J., 38 (1944). pp. 34-49- C'hevallier in 
Eladts Georges Scelh (I960), vol. i., pp, 170-IOi — Jennings in B,Y„ 30 
(1963). pp. 320-361. 

Potitton § 94a. Prior to the First World War the position of self- 
governing Dominions, such as 'Canada, Australia, New 
Domin- Zealand, and South Africa, did not present any difficulties 
in International Law. They had no international position 
whatever, because they were, from the point of view of 
War. International Law, mere colonial portions of the mother 
country. It did not matter that some of them, as, for 
example, Canada and Australia, flew as their own flag^thc 
modified flag of the mother countrj', or that they had their 
own coinage, their own postage 8tanip.s, and the like. Nor 
did they become subjects of International Law (although 
the position was somewhat anomalous) when they were 
admitted, side by side with the mother codDtry, as parties 
to administrative unions, such as the Universal Postal 
Union. Even when they were empowered * by the mother 
country' to enter into certain treaty arrangements of minor 
importance with foreign States, they still did not thereby 
become subjects of International [..aw, but simply exercised 
for the matters in question the treaty-making power of the 
mother country which had been to that extent delegated 
to them. Since then the position has undergone a radical 
change. With regard to the treaty-making power and other 
aspects of international intercourse, there is npw no doubt 
as to the full independence in the international sphere of 
the members of the British Commonwealth of Rations. The 
jfresont Chapter is devoted mainly to an a^mnt of the 
legal developments which have led to that efange as well 
as of some quMtions of International Law arising out of the 
mutual relationships of the members of the Cofmmonwealth, 
> 8«e beioir. { 
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§ 946. Between the First and Second World Wars there 
took place a pronounced change in the status of the self- inde- * 
governing Dominions. That change was in the direction 
full statehood in International Law. The following salient hood, 
historical facts may be conveniently referred to as marking 
important stages in that development. 

I. As the result of intimate participation in the First 
World War, not merely in the field but also in the counsels 
of the British Empire by the presence of the Dominion 
Prime Ministers in the Imperial War Cabinet, we find the 
Dominions (and India) in UUO separately represented within 
the British Empire delegation at the Peace Conference,^ 
separately signing the Peace Treaties ‘ for the Dominion 
of Canada ’ and so forth, and separately (except Newfound- 
land) scheduled to the Covenant as original members of the 
liOague and ultimately acquiring separate membership in it.* 

H, The abortive Franco-British Defence of France treaty 
of June 28, 1919, included a clause providing that the Treaty 
‘ shall impose no obligations upon any of the Dominions 
. . , unless and until it is appro\ed by the Parliament [sic] 
of the Dominions concerned,* a provision which reappears 
in the I/icarno Treaty of Mutual (Juarantee * of 1926 
(Article 9), with the substitution (as a concession to the less 
democratic atmosphere then prevailing) of the word ‘ Cov- 
ernment * for ‘ Parliament.’ 

III. Australia, New Zealand, aiul South Africa w^re 
allotted mandates directly from the I.ieague and were re- 
sponsible to the licague for their performance. The mandate 
was ‘ conferred upon His Britannic Majesty for and on behalf 
of* the novemment of the particular Dominion.* 


* Seo C«UzebnK)k, Canada al th 
Pmc€ (Jonjmnu ( 1042 ). 

' On the poMticm of the [>oniini4inR 
m the licacue fiec Manning, Thf 
PoliciM of Me BrUish Ihtmnton* in 
L$affU€ of Sations (1032) ; Duncan 
Hall, op, gU, ( 1043), pp. 14- 1 0 ; Baker, 
op. of., pp. S4>129 : UaiTwon Moifre 
in inlcmotiof^ Ajpoire, 10 (1931). 
pp. 372-$01 ; Hohficking and Wehberg 
(3rd ed., 1931), pp. 257 260. As to 
Cansda; goararrf in Inttmaiiowd 


ConciiwSton (^amphI(^t No. 283, * 
October 1032). 

** Treats Senes, No. 2b (1026), 
Pmd. 2764 ; see below, § 577o. 

^ As British Dommious as 
Mandatories see Kvatt, The Bniuh 
IkmamoM as MandaU^s (1934), and 
in Pf Of tf dings of the AHstraiian and 
Xfit Zealand Socifiy of International 
Law, 1 (1935). pp. 27-54. See TagahOr^ 
V. inspeetof of Poltce, where the 
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IV. We find the Imperial Government at the request of 
the Irish Free State (which became a self-governing Dom- 
inion ‘ on the Canadian model ’ in March 1922 * and a 
member of the I^cague in 1923) acoretliting in 1924 a Minister 
Plenipotentiary to tlte United States of America for ' the 
handling of matters at Washington exclusively relating to 
the Irish Free State.’ * Canada, to whom a similar right 
had been ranceded in 1920, exercised it in 1926. 

V. Another landmark was reached in March 1923 a hen 
the Halibut Fisheries Treaty, which, as had happened in 
the case of other treaties, had been negotiated directly 
between Canada and the United States of America, was 
signed by a Canadian minister holding ‘ full powers ’ from 
the Crown and without the association of a minister or 
diplomatic representative of the Imperial Government, a 
new practice which was confirmed by a resolution of the 
Imperial Conference ’ later in the same year. In 1925 this 

Supreme Court of New Zealand held tione wae not inconRistont with (he 
on October 21, 1927, that New proviHmne of the Mandate. 

Zealand’s authority to a<liiuriHter * Hy the Irish Free State A^ree* 
Western Samoa was given to her ment Act, 1922. As to the new 
directly by the league of Nations as Kov.ii title pro< Uiiued on Ma> l.‘l 
a member of the I.^ague and that it 19*27, (lie Hoyill'anil Parlinment- 
was not therefore dependent on the .iry Titles Aet. 1*927, and Hudson in 
New Zealand Constitution Act of !.*/., 22 ( 192H), p(> 111) 110 
1952 ; Annual Dtgeit, 1927-1928, Case > Cmd. 2202. 

No. 31. See also In rt Tantasee * Cmd. 1987. pp. 13-15. The Hah- 
(1929), New Zealand Iaiw Rejn/rtfi, but Fisheries Treaty incident may he 
209: A nnuof 1033-1934, Case studied in eoniments by T^ewis in 

No. 16; Nelson v. Braisby (1934), /f. T,, 1923'1924. pp. 108-169, and 

A^eic Zealand IjOw Reports, 659; ibid., 1925. pp. 31-43; by Keith in 
Annual Digest, 1933-1034, Case No. J.r.L , 6 (1923), pp. I6(», 167, and 
16; J<dly y, Mainka (1933). 49 ibid., 6 (1921). pp. 136, 136; by 
C.L.R. 242; Annual Digest, 1933- Ham«ori Moore, ibid, 8 (1926), pp. 
1934, Case No. 17; FJrost v. Steven- 21-37; and by Maeteririe in /f.T,, 
son, decided in 1037 by the High 1925, p]». 191, 192, sgnd in A.J., 19 
Court of Australia : [1937] 68 O.L.R. (1925), pp. 489-604. Resolutions 
528; Annual Digest, 1936-1937, ('ase of the 1923 (>»iifereiioe pnivide that 
• No. 29. Sec also Rex v. Offen, a Full Powers ‘ should indicate the part 
South African case, Case No. 20. of the Kmpire in respect of which the 
See below, p. 203, on R, y« Christian, obligations are to be undertaken,' and 
And see Sandhaus, Les Mandats 0 those of the 1926 Coiilerence provide 
da9^ VSmpife Britannigus (1031). that Full Powers shoujd be ‘ issued in 
See also Wlntsr v. Minister of Defence each case by the Kini on the advice 
and Others, Annual Digest, 1938-1040, of the Government Concerned, in- 
ChuM No. 20, where the Supremo dicating and corresppnding t<» the 
Court of South Africa held that an part of the Empire ' foncerned. On 
intenMnent order issued by the Gov- the Treaty -making ]M>wer of the 
^mment at the outbreak of the war Dominions generally see Stewart, 
in punuianoe of emergency regula- Treaty RelatHnis of the SrUieh Com" 
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treaty was communicaU*^! riirect by the Canadian Govern- 
ment to the SeoFe:(ariat of the League for registration. 

VI. The Imperial Conference of 1926 ^ adopted the 
important Report of its Inter-Imperial Relations Committee, 
presided over by Earl Balfour, which contains^ the following 
definition of ‘ the group of self-governing Communities 
composed of Great Britain and the Dominions * : 

They .ire autonomous Communities within the British Empire, 
«^qual in status, in no way subordinate one to another in any aspect 
of their domestic or external affairs, though united by a common 
allegiance to the Crown, and freely a.s80ciated as members of the 
British Commonwealth of Nations. 


The same Refiort recommon<l^*d a number of changes both 
in inter-imjierial relations and in relations with foreign 
countries, particularly as to the making of treaties® (of 
which a specimen form is submitted in the Report), repre- 
.sentation at international conferences, the general conduct 
of foreign policy, the issue of exequaturs to foreign consuls 
in the Dominions,^ and the channels of communication 
between Dominion Governments and foreign Governments, 
and also l)otween Dominion Governments and His Majesty’s 
Government in Great Britain.^ An Inijierial Conference 
has no executive or legislative power, and the change'^ 
rocommended in 1926 as the result of the adoption of 
this Report were gradually traii'^lated into fact by 


monn'^aith of ; McNair, 

Thii I^awof Trfotw (1938), pp H7-76; 
Clicvallier in H / 4 (1029), 

pp. 67-134 ; Baker, op ctf,, pp 164- 
202. And set* Iwlow, § 406a 

^ In 192o A Doniinioiis Uflj«e. 
Ruliaequcntly twiinetl Office of <N>ni 
mouwoaltb K elutions, 'was eBtablislied 
ill Jiondim which is tltHtiucl from the 
(kilonmi Oflico. 

» Cmd. 2768, at p. 14. 

* Sec below, § 496a. 

« See below, f 427. 

• In areordance with the Reptirt, 
the Oovernor-General of a lloininion 
la His Majesty's personal repre- 
sentative in that Dominion and not 
the reptresentative or agent there of 
His Majesty’s Govemment in Great 


Britain, who la represented in each 
Domiinon by a senn-d.plomatir AL'ent 
having the title of ' High (TJonimis- 
sioner in (Tanada. etc.) for His 
Majesty’s Government in tin^at 
Britain.' Communication between 
the (jii\eniment of the 1‘nited King 
<hnii and ouch tknnmoiiwi i-lth (lovem* 
ment is direct and n<it through the 
Governor-General. As to the statu** 
of the High C«»minii*«ioiiors of the 
T)c»nimions in I/mdon, and of the 
representatives of Great Britain in 
Domiii n capitals, see Murville, Le 
dun* U* Dominion* An^ow- 
niqut* (1929). and, in partieiilar, 
Kvatt, Th* King and Am DominiuM 
Oorernor* (1936), and below, p. 204. 
n. (in fine) aa to the Diplomatic Im- 
munities Aot of 1952, and 1 361. 
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executive action and legislation 
the Dominions. 


[JMi 

in Great Britain and in 


VII. The Imperial Conference of 1930 ^ arapUfiod in detail 
the principles of the Conference of 1920. In particular it 
recommended the procedure to be follow'ed in cases in which 
the existing diplomatic channels continue to be used as 
iwtween the Dominion Governments which have not ap- 
pointed diplomatic reiiresentatives of their own and foreign 
Governments. It was agreed that in all matters other than 
those of general and political concern the necessary com- 
munications should pass directly between the Dominion 
Government concerned and the British diplomatic repre- 
sentative in question. With regard to negotiation of treaties 
and the conduct of foreign affairs generally, it was recom- 
mended that any of His Majesty’s Governments conducting 
negotiations with a foreign Power should infnim the other 
Commonwealth Governments and give them an opportunity 
of expressing their views if they think that their interests 
may be affected. It was laid down that none of the Com- 
monwealth Governments may take steps which might involve 
the other Governments in any active obligations without 
their definite consent * .\t the Imiierial CoriTbience of 1937 
it was formally put on reeonl that each Member of the 
Commonwealth takes part in multilateral treaties as an 
individual entity, and that, unless the Tieaty expressly 
provides to the contrary, no Member of the Commonwealth 
is in any way responsible for the obligations undertaken by 
any other Member.® 

VIII. The Statute of Westminster, 1931,® gave expression 
to the principle of equality of status and the fully autonom- 


> (IftW) C’md. 3717 Md 3718. 

* «See Jennuigff in JiJ , 3rrl w , 12 
U031). pp. 181-219, Iavok^ in H.O , 
89 (1932), pp 77<1828. An to a 
CaqomonwoMtA Tnbanal and tho 
cautioua rpcoinrnendations of tin* 
Omferenco of 1930 fAaut#‘rparlit, 
The Fun^ion of LaitK pp. 4 49 4r>0 , 
MacKay fn Oanadtan Bar Hmrw, 
10 0932). pp. 338-34H; Rnnnd 
Tabk, 23 (19324938), pp. 742-756; 


Thf British Empirt (Report of the 
Sttidv Oronp of thr RovaI Inutituta 
of Int«>riiatmnal Adalm, 1937), pp 
267-275 8re alfio Nntyim<a 

Sm^rr^gnty and Judtr^ Aiutonomy m 
the BrUuth Commnfiu^Hh of Naiione 
(1931). 

* Summary of ProyeedtHye, Cmd. 
5482 (1937), p. 27. 

* 22 Gao. 5, o. 4. 
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OUB statehood of the Dominions by removing any lingering 
remnants of their formal dependence upon the Imperial 
Parliament. That Statute was enacted in pursuance of the 
Report of the Conference on the 0[)eratioii of Dominion 
Legislation and Merchant Shipping Legislation of 1929 ' 
which, in turn, was summoned in accordance with a resolu- 
tion of the Conferenc(5 of 1926. The Statute of Westminster 
lays dow’n, in particular, that in the future no law or pro- 
vision made by a Dominion Parliament shall be void or 
inoperative on the ground of repugnancy to the law of 
England or an Act of the Imperial Parliament, that a 
Dominion Parliament shall have pow’er to repeal Imperial 
legislation in so far as it i.s in force in tlie Dominion con- 
cerned,* and that in the future no Act of Parliament of the 
Ciiited Kingdom shall ext<*nd to a Dominion or a part thereof 
miess thv. Domiinon havS requested and consented to its 
enactment.* 

§ 946a. The Dominions availed themsehes in varying Domin- 
degrees of the emancipating provisions of the Statute 
Westminster.* The cumulati\e result of the successive Sutes. 

* (ll»29) Cmd. :H7U. « Svo Mahnt?). The StaiuU of 

» In Moore and (Hh^r^ v. Atiorney^ mtn^ier, 11*31 11932); Wheare, The 
(hMTol for the Innh Free Ablate and Statute of WeMrninsUr and ftominton 
Others [1935| AX'. 4St; Annuat Status (2ncl ed.» 1942); Kennedv 
/hyesl, 1935-1937, (W So, 22, thd in 4S (1932). up. 191-216'; 

Judicial ('/ominittec of the IVivy Ewart •!. ('anadtan Ha’ .Vfnetf, 10 
Council held that, in new of the (1932), pp. 111-122; hudaon in 
Statute of WcHtTiunsfer, the lepi** /xifr /ZeciVte, 46 (1932-1933), 

laturo of the Irwh Kne State was pp. 261 -2h9; Ix>ren in J.t .L., 3rd 
competent to ena<t iiviHlation nbro- aer, 15 (1933), pp. 47-.>3; Cherallier 
gattns the Aiij{lo-Inah 'imity of 1921 in ftJ. {Parts}, 17 (1936). pp. 413- 
(wbicn hiid b^n incoqiorated in an 441. Sec alao the British Common- 
lmp(*rial Act of Parliament). No wealth Men hant Shipping Agreement 
opinion was expressed on the con- of l>ewiiibi*r 10, 1031-— <1^32} Cmd. 
fortniiy of such action with the HlHU—reraoving the restrictions on 
'ocmtractuar obligations of the Irish the Domiiuciis with regard to nier- 
Free State. See also British < chant shipping and recognising their 
CerportUion v. The Ktny [1936] A.O full legislative authority over all ships 
6f>0; Avtniui/ /;tge.sl, 193r>-1937. Case within ineir tern6inal waters or 
No. 21, affirming the right of Canada engagfHl in their coasting trade. The 
under the provisions of the Sutute oi Agreement was subsequently lej^- 
Westmiiister, to alwlish appeals to tered b, the Union of South Africa 
the Judicial (Viinmittee of the l*rivy under Article 16 of the (Covenant on 
Council in criminal matters. Sti May 10, 1932, No. 2960, 

Jenningt in L,Q,R., 52 (1936). pp- * Acooniiiig to Section 10 of the 
173-188. And see below, p. 2i»5 n. 4 Statute of Westminster, its principal 
aa to appeals to the JudKiai Com- provisiona were not applicable to 
mittee. Australia and New Zai^d until 
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landmarks, as outlined above, in the development of the 
internal and external independence of what are usually 


adopted by the Parliamenta of tho^e 
Dominions. Australia adopted the 
Statute of Westminster only in 1942 
and New Zealand in 1947. This ex- 
plains why in 1939 it was nocessary fi»r 
the Imperial Parliament to enact 
Irgislatum designetl, inter aim, to give 
Australian and New Zealand statutes 
extra-territorial operation for certain 
purposes. In 19^ South Africa re- 
enacted the Statute of Westminster 
so as to make it also a South African 
statute and to make South Africa, 
according to her law, fully independ- 
ent of the Imperial Parliament (Status 
of the Union Act, 1934). The same 
Act proclaimed the status of South 
Africa as a * sovereign inflependent 
State.' The Irish Free State went 
much further. The Constitution Act, 
1930, removed the Crown from all the 
internal aetixities of the Free State 
The Executive Authority (External 
lielations) Act, 1936, m empow-eririg 
the Executive Council to appoint 
diplomatic and consular representa- 
tives and to conclude international 
agreements, * authoriserl ’ the King 
to act on behalf of Ireland sn these 
matters as and when advised by the 
Executive C-ouncy to do so. The 
^Constitution of 1937 described Ireland 
as a sovereign and indepemlent State. 
In l9tH Eire, in piy/f’latming the- 
KepubiK* of Ireland Act, litHamc a 
liepublic ; she cdiisidered hci>elf and 
was considered as having seceded 
from the Commonwealth. Nci'erthe- 
less, the United Kingdom t<K>k the 
fKHition that, in view of the actufd 
ties between the two coontrica, it 
would not regard the new Irish legig. 
lation AS placing Eire in the cat<*gory 
of foreign countries or Eire citizens 
111 the category of foreigners. These 
two principies were embodied in tbe^ 
Ireland Act, 1949. whii^h re<‘Ognjse<i 
and declarofl that Eire ha<] cessed to 
l|g part of tlis Majesty's Dominions 
(12 & 13 Geo. 0, c. 41). The British 
Nationality Aot of 194S gave efTect to 
the latter principle. Thus as the 
ret^llt of a. 3 (2) of that Act an Eire 
ciihEea in the United Kingdom wouhJ 
receive the same treatment under 
existing law as If he were a British 


subject. If rcKident in the Uniteii 
Kingdom he could vote. He would 
also be liable to military service, but 
only if he resided in Great Britain for 
at least tw'o years; if unwilling to 
perform military service, he would he 
given the opjKirtunity to return to 
hliro. Moreover, s. 2 (1) enabled an 
Eire (‘itizen to receive, on applic^atiou, 
the status of a British subject (as dis- 
tinguished from treatment as such); 
and 8. 6 enabled him to bei*ome regis- 
teml. on application, as a * citizen of 
the United Kingdom ami Colonies' 
(wH? below, S 298a). tytvno other 
inemlierb of the Commonwealth ad- 
ifpted the same attitude. Thus, for 
instance, thc'^ Now Zealand Republic 
of Ireland Act (1950) declared; (1) 
that iiotwithstniidiiig that the 
public of Ireland i« not part of Hw 
Majesty's Domirnoiis, that Republic 
In not a foreign I'tmntrv for the pur- 
p<»sc of any New Zealand law; (2) 
that New Zealand law, including the 
Htitish Nationality and New Zealand 
< 'itizeimhip At t 1918. shall not lic 
HtTerted by the i nciimstanco tlwit the 
Republic of Ireland hati ceanpii tt* be 
part of His MajestN's dtuninions. As 
to the sUtus oi Ireland pnt^r to thaiH' 
de\elt>pnieiit8 se<^ Fain on, f.r jtfiUui r/r 
rKtai Lthre tVlrlaiwte (1920) ; Kynne, 
I He volkrrrtrfMtche Stelluvy Irlurid^ 
( 1030) ; Kohu, The iUmititutmn nf the 
ineh Free ( 1932) ; FheUn. Th* 
lirUiek Empire and the W orld i'om- 
mumiy (1932); Williams, 'Great 
Britain and the Irish Free State,' 
Foreign Policy HeporU, 8 ( 1932) ; 
.l.icqnemanl in H,L (Pariel 6 (1930), 
pp. 204-224 ; Jennings in /I./., 3rtl 
ser., 13 (1932), pp. 473-523; Eound 
Talde, 25 (193M933). pp. 21-43. See 
also belou, p. 2tt6, n, 3. 

As an instance of the view that the 
Republic of lr(*hind is niit a foreign 
country in relatiou! to the Uniteil 
Kingilom see the pOiplomatic Iin- 
muniticH ((Vimmonil^itli Gountrios 
and Republic of Ir^and) Aot, 1952, 
which confers upon Ithe ambassadoni 
of thu membem of thh Commonwealth 
and of the Republic of tndand im« 
munities enjoyed ^y foreign am- 
baseadori. 
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described as the DorainionK’ has been to make their status 
indistinguisliable from that of full international personality. 
Although the equality of status in relation to the mother 
country has not been follovred in all respects by an equality 
of function*— in particular in the field of diplomatic and 
consular intercourse * — the resulting inequality, if any. is 
not such as to impair the full international personality of 
the other members of the Coimnonwoulth. Their legal right 
to all the external * attributes of sovereignty is undisputed. 
It is now an acknowledged principle that in the field of their 
external a£Fairs — inclu<ling the declaration of war — the King 
acts oti the advice of the Commonwealth Government con- 
cerned. Their full indepiuidence is qualified, though not in 
a way amounting to a l<*gal limitation of full international 


^ It Will 1ms notoil that the teriu 

* Dominion * doen not appear in the 
ofhclai title of Australia whith is a 

* Oomraonwoaltb/ or of South Africa, 

whifh ia fk ‘ Union.’ Howcv»»r, |t is 
convenient, in acconlainc with the 
accepted usage, to refer in thin Set tion 
to UAnada, Australia, New Zealand, 
South Afrit a ami (’c>lon Imi not t<. 
Intlia and Pakintan, which have la* 
come Hcpiihlics (**c '0 § 9466) 

fui Doiii ill tons. 

* The distinction between c<]u«iUty 

of function and equality id atatiiH, 
although of great in this 

connection, not of legal rele\ance 
See on that distinctum l«Url Hal^our 
in Journal of thr lintfoi ln-fttfutf 
Inirmatiotinl .4 JVioh, i\ j>. 212, 

and Omd. 27bK, at p. 11 The in 
equality of function caprevw's ilM*lf 
niHinly'tn the fact that the Donimioiis 
still avail themaclvcs in many ca.si«a of 
the nervioea and i>rgana of Gn»ot 
torilain, in particular for the pn^tw* 
tion «if their ctUxens alinjad aud f< r 
the obtaining of inforinatiou aj» to 
cemditiona in foreign count ri<^ 

* By 1945 Canada^ Australia, New 
Zealand, South Africa and Ireland 
were all sending diplomatic and, tome 
of them, ootianlar reprefcntativee to 
varioua conntnee. 

* 111 the internal epbere the Statute 

of Weetminater did not do away alto- 
gether with the right of and necessity 


for legislation. Thus legisla- 

tion by rarliameut at Westminster is 
still iieecBsarx for any amendment of 
the Constitutions of ('aiiada and. 
prrilmbly, of some parts of the Con- 
rttitutmns oi Australia and New Zea- 
land As to f*(tnada sec, for instance 
Hritish Ni>rth Amcnca (No. 2) Act, 
1949. As to the position in South 
\fn<a m cunn€*ction uith the amend- 
ment of the Kntrenehinent CUukch m 
the Stiuth Africa Act wee the <ludg' 
mi'iit Iff the Supreme Court of South 
Africa on the Validity of the Separate 
Kepn 'dentation of Vot«. \rt (l9ol) 
m iS<o4/yi Aftun» l.nu / 2, 

p 42h »nd Matiaergh op l vol. i. 
p 97 SiiU’e the Sl.it ute of West- 
minstcT Canada harn'd, in 1933 
ip|x*aU to the .luduial Committee of 
the Priv\ I'oMiK'il in cnnunal caaes ; 
in 1949 r^lic alMtil^hed altogether 
Hp}M'‘aU tv» the .Ttninial Committee. 
Previously, in AtUtnuy-irttitrul of 
fhiUirto V. AttnrmyJienrral of Caruuia 
(1947] A.C. 127 It was held that 
ha\ ing regard to the Statute of West- 
iuin.stcr, jJie was entitled to do so. 
India pasMH] m 1049 ..he Aliolition of 
Pnvy Council Junsdirtion A\’i md 
lonferred the romM*pori<ling jn'isdic- 
tion up»u. he Federal t‘*ourt of India. 
Pakistan ami South Africa aboh<»h»Hi 
in IftW' ^pcaltf to the Judicial Com- 
mittee. The ndevant Acta and some 
official comments thereon, are repro- 
duced in Manacrgh op. vol. i„ 
pp. .35 08. 
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capacity, by the agreement, expressed in detail in the re- 
commendations of the Imperial Conference of 1030, that 
there shall be mutual consultation in vital political matters 
affecting peace and war.* Some of them, by a<'(|uiring the 
Great Seal * and thus making it possible U> dispense with 
the Royal signature, have secured machinery for the more 
expeditious exercise of their undisputed power of concluding 
treaties. Their independence is not decisively or even 
seriously impaired by the fact that, occordmg to the view 
held by some of the members of the Commonwealth,® one 


> See Cmd. 3717 (1U30). 

* Canada and South Africa ilcqiiired 
a Great Seal in 19:12 ; Aubtraha did 
the same, though foi more liiiutcil 
purposes, m 1930. 

* Members of the Canadian Govern- 
ment frequently expre<«Bed the tiiew 
that ('Anada had no legal power to 
remain neutral when Great Britain 
was at war. See Scott in AJ ^ 38 
(1944), pp. 41, 42. This opinion i« 
also held, even more emphatically, by 
Australia and New Stealand. Set* 
Duncan Hall in The Jirtitsk Common- 
toeaUh at If'ar (1943. as cited aliove at 
p. 197), pp 2l)-22. See also Clokie in 
.4msrtcoa PolUiral Science Retnew, 31 
j[lM0). pp 737 -7 In annoiinomg, 
on September .3. 1939, the British 
declaration of war on Germany the 
Australian Prime Minister said * 
* Great Britain haa declared war, ind, 
aa a result, Australia is also at^ war * 
(Duncan Hall, op nf , p. 20), »Seo also 
tbid.^ p-22, for divergent exprebsions of 
opinion by South African statesmen. 
As to CanaiK Murphv in f'anadian 
Bar Ret mi. 30 (I9.V2) pp 791 mH 
The Irish Free State was the only 
Dominion which in 1939 declared its 
neutrality. In Murray v, Parkee it 
was held that a citizen of the Friah 
Free State who was ordinarily resident 
in Great Britain when the National 
Sgydce (Amied Forc'ea) Act, 1939, waa 
pasted waa liable to be railed np under 
that Act; [1942] 2 K.B, 123. The 
Court held that Irish citizenahip waa 
suppleliie&tajry to, and not inconaiat* 
snt with, the wider Britiah nationality. 
Similarly it was held in Jitcknell v. 
Broenaet [1953) 1 AU K.R. tl2ti that 


under the Nutioiml Nervicc Act l!U8 
Irwh citizeiiH an* to bt‘ treated, Milh 
regard to niilitarv ijierviee cvactl;^ in 
the etaiui as Bntidi subject** 

Houexer thin applies only to In^fi 
eitizc^ns ordinarily resident ’ (i e. foi 
A periiHl longer than two years) in tin* 
riuted Kuigd(;m See alsik 
Pipe €<• Conrrete Co7ietructutn Co. lAd 
\. MoraertU Ltd (1912) I K B, 189 
The paramount consideration 
ueighing with the* inemlx*rs of the 
t'ommonaealth adheruig to the doe 
inne of 'autoinatir Iwlligcreno ‘ 
seems to be that the King, the 
common allegionce to whom ih the 
acknowledged lilWie factor of the 
Pominonucalth aism latioD, cannot 
legal K lie at peace with a foreign 
State m respect of some of bia 
Dominions and at war in respect of 
otherH It IS true that in some 
matters, Ruch as ccmolusion of treaties, 
recognition, and diplomatic represen- 
tation, the King may act differently 
m lesjMJct of his several Governments. 
StH h apparent divergoncx of action is 
ful]\ i (insistent aith the elastic nature 
of the ('ommonweultb, but the line 
— which IS a pragmatic and not necea- 
*>nrily a logical une^ must on that 
xiew be drawn Homcwliere. Unity fd 
legal status and johit dedemet* at a 
time nf suprorne tnid would si*em to 
fonstitutc the im®dicible minimum. 
Undue imiK>rtan(*c pecrl ntit lie at- 
tached to the anggeatton that it would 
bo difhcuU for the King to act person- 
ally m declaring neclrabty for one of 
the membera of thU Commonwealth 
when another is invMi^ in a war (tee 
Keith, Speeches and pocuments on ike 
BriiM Dominions, 1918-19$] (1932), 
p. 29). No such perahnal action seema 
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member of the ( 'ommonwealth cannot remain neutral while 
the others are at war. A limitation of this nature is not 
inconsistent with full Rovereignty. It would follow, for 
instance, from participation in a system of collective security 
in which the meinlx^is of the orgamsation have* divested 
themselves of the right to remain neutral in certain con- 
tingencies. However, with the passing of the doctnnes of 
the indivisibility of the (Vown ' and of common allegiance,* 
it is doubtful whether there is any longei room for the \iew 
that a declaration of war by dn} of the members of the 
(\>mnumwealth would iu\oI\e in war all other niembert> of 
the (\miinonwealth, ineludiiiL^ <>r(Mt Britain. At the com- 
mencement and in the course f>f the Se(‘ond W'orld War the 
various Dominions exercised, in principle, their right to de- 
clare war separately from the m turn taken by ( Jreat Britain.* 
It is probable that t he importance attached to the imlependeiit 
exercise of that weighty prerogative* of statehood was due 


neooflaary. ThiMv^nn 1 m Uh 
of tlu South \fnc«n Stutus of the 
I nion Act, lim, acconiirij! to which 
the Governor General of S( uth Africa, 
acting on the a<hi<o of his Ministers 
in South Afrua, is «Mn|>owor<il to 
exen ISO the oxtornal pron»cUi^f*N of 
the (Vowu And ste liolou, n \ I** 
to AuNtralia Nh* voI u p n 1 
Nce also. 111 addition to ''rott ii d 
Human Hall, nhriiHi i< p 

m,i\ 2, Baker, «>j) rif.pp HO ,U‘2 
Bwait In (^anadmn liar lifiieu ft» 
(1932), pp. 49A-50«, Scott in 
AJfatfM, 10 rl93Mim), pp nl7 nil 

^ Sec Conimujiitiuc «»f th* Ooinnu n 
wealth Relation** (Iflue of N.ncmlKr 
12, 1952. on the St\U and 

Titlea (Marwergh, op ett \oJ ii 
p 1203). And arc Royal litloa \cf, 
1053 (I A 2 Eliz 2, cap 0) . do Smith 
in /C'X.Q., 4th aenes. xol 2 (lOo.*!) 
pp. 263-274. 

* Since the Rntiah Nation‘iht\ \<t 
of 104H allcgiMiue is no longer a MUin * 
of llntiah nationality hut rather i 
('ontriupiencc thereof .Although ai 
eordlng to that Act citirenship in au\ 
other part of the 0<»inin«»nvialth 
entaila Britiah nationality this is iioi 
nceemarily according to the lawH <if 
Mima other inembera of the Cominoii 
wealth. MorcKicer, there can be im 


n of iilti!iciru( ti* the fVo%^n 
HJth ngfifd to persons who arc onK 
ipi/^ns I tho>e intnibirs of the 
( ^‘nnonA^* tUh all h arc Ropuhlu-ai 
® In lu39 Australia and New Zea- 
land did not dedarc war aeparately 
on (kCTiiiativ But m 1041 and 1042 
\ustinlia clulared war separately on 
I iniaricl, Uouniania, Hungary and 
lapin 'thus tlie state < I ^ ir against 
lapan uah de<Iared on ]« ml<er 0, 
1011, bj the (?o\crnor t aeral of 
Viistrulia to uhnm the King, admg 
on the dirn t aci\ ue of the Aimtialian 
tiiiyeiTinu nt. ftsMgncHi the poaer to 
dtMlan* wfti In ehtablishing thi*. 
pieeideiit iinjiortante attached 
lo avims: on the praitice that in all 
matters atfrcting Australia the King 
ind hiM re prose lit a tiM* act exihisiceh 
on the aduie of the Govennnent of 
\iistpaba It appears that Canada 
.and South Africa de* laix**! war t^epar 
ateh in all i %ses TIu I nitwl Sutes 
Veutrslity \< t of SeptenilM r 5, HSO. 
was not ’uaiie appluahle to Siuth 
\fiua ant Canada till September 8 
Hnd 10 , n*si>eitivelr, after they had 
doliin.ll war «>n t«enimn\ For a 
dr! H ileil a<xoiint see M iiisorgh '^uriv y 
if Hnti^h CtmtmtnutaJth iffatr^ 
rnftAem* of KrOrn*tJ Poltfv, 1931- 
l!M0fI<»o2) pp Sb’iiU. 
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primsiily not to doubts as to the operation of what has been 
termed * automatic belligerency,’ but to the assertion of the 
principle that in matters of peace and war alike any action 
of the Crown legally affecting the foreign relations of the 
members of the Commonwealth takes place in pursuance and 
on the advice of their (Jovermneuts resimusible to their own 
Parliaments. 

'The full international personality of the members of the 
Commonwealth is not inconsistent with the fact that their 
relations inter ac are* not. in some rt“«i)cct8, primarily inter- 
national in character. Thus while the members of the 
Commonwealth send to and receive from other members of 
the Commonwealth representatives designated as High 
Commissioners, these representatives, though enjoying im- 
munity from taxation and customs and though entitlerl to 
diplomatic immunities* do nut ap^icar in the diplomatic list 
and are not regarded os representatives t>f foreign States. 
W'hen accepting the obligations of the Optifuial f’lause of the 
Statute of the Permanent Court of Inteniational Justice the 
members of the Commonwealth, with the e\co])tion of 
Ireland, reserved from its operation disputes which might 
arise among them.* Although the conception of common 
British nationality ® <loes not earrj' w'ith it the full implica- 
tions of equality of status in all the territorii's of the Com- 

' rnder an Act pawried in 19^1- th» l)oininit>ns a 

Commonwealth High Cwimnnssirtnor-* Mtatun of HnttNh suhjri throughout 
and thr ArntNUtnador of the Kcuuhiu the I^npm' IS(»o lirldw ^ 29fln Thi» 
of Ireland, thoir famiheN and otHnal IriNh N%iti<inality ami Citi7en»hip Ait 
and dornrHic BtalTa immunity ot 19.'n nlvdirihod for it« citiron^ thf^ 

From Ipgrtl proic-^s and inviolability of of IlntHh Hiibjett (8 (3))- 

and archnes Hiroiliii to that i provinion contrary to the iiritiah 
which under International iiiiw w Natumaht^ and >Statu«i of Act 

f njoyefl h> foreign uml>a<M»adorH then While it la now olvarly oatabluihod th kt 
fumibea and niaITh lo A 10 (»eo b Ninip the •Statute *rf WoHimmater n 
I hill? 2 c 18 Power is given in th« IXnninion is for th# piirposc“« of it.N 
Aet to confer on the (onaular ofhoials own law entitled to pMSM Acts repug 
of thcac coiinineA the name immunitv nant to an Impcrta^ Act an/f 

from suit and inviolability of arc hives iHhrr9 \ Chnrral of the Irteh 

ivg 111 enjoyed by fonsular offKiais of AVcc»V/ijIc( I9'I5| \ ft t«t it baa been 
othar countries. judicially stated wiili regaid to the 

* Sec vol It p 00* See also aliove mentioned i^'ovuton of the 

Jennings in 30 (1003), pp. 320 Irish Aet of 1030 tKet such an Act is 
330. not necessarily operittive outside the 

* The British Nationality Ac ts. lie Dominion enacting it: Mwfay v. 
ginning with the Art of 1014. and the Parkfjs fl0I2] 2 K B. 123. And scui 
corresponding Acts passef! in the abovey p. 204y n« 
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monwealth,* it is not without significance or direct practical 
application. 

§9466, While it is clear that Australia,^ Canada,* NewTheLegsl 
Zealand, South Africa, India,* Pakistan * and Ceylon,* are^**j^ 

Oommoo- 

^ It appean that only in the ment and Parliament, ahe could not wealth. 
United Kingdom are British subject n, lie n^garded as a aovcreign State and 
in the wider senae, from other parte as a normal Niihjert of International 
of the f/ominouweulth treated on a Law. In 1917 she became a fully self- 
aiinitar, though not the aamc, footin'.; governing Dominion and an inde- 
aH peraona l>om in the Uniteil Kint: pemdent State. As to her fKwition 
dom. Other memheta of the (*oiii prior to that rlate see Sen, TAe /ndtaa 
mon wealth do not, in nio^t canes. StqJtrjt, Status, HtgftiSt and Obiiga 
admit equality of treafitirnt in hutii (lOdO): Palmer, Sovereignti/ 

matters a« immigration and piilituMl and Paratmuninj tn India (1930) ; 
franebiae (though, for matance, in Holdaworth, The Indian States and 
Xcw Zealand the fraiK'hidc id granted /n^/ia (19310 : Jenninga in HJ.t 
to all Bntish auhjectM im*8pertivc / f Sixl ncr., 10 (1929). pp. 480491; 
race). The lawg of all the Dominion* Suiidaram in International i4j0ratp«, 9 
provide for the de})ortation of Bntl^h (1930). pp. 432460, and in Qrotius 
buhjecta from tho t4‘nitorieH of the Society, 17 (1931), pp. 36-51 ; Sethi 
other mcmiieig of the Gjmmoii wealth in f'anadtan liar Review, 14 (1936). 
in certain circiimstanceH. Por tlu* pp. 30 19 ; The Rfitish Rmpire (as 
atHrniation of the rule that a British cited aliovc) pp. 10.S132. In 1947 
subject docH not, na such, have the the Indian Indqwmlenee Act (10 & 1) 
right to enter or stay in anv part tico. 6, e. 3t>) was passed. Thi.s very 
the British Uommonwi altli of Nat ion> Mmi|iivhfiiKivc enactment provided 
see /)€ Merigity Laf}gUti'(, dcfided lorlhcsit'ine iipof ‘ twomdependenr 
by the Supreme (Vuirt of Canada : Itorninnmv ... to lie known respect* 

.innnai /to/Mf, 1947, Case N«i, 63. i\fly aa India and Pakistan.’ When 

* See Ijatham, Australia and the in 1949 India, while nonatning a 

British t^ommouu'ealth m(ml>t*r of the r,ommonwenlth, be- 

* Corliett and Snutii, ('anada an I came a Bepuhhi, the India (Con.se- 

WorU P»lilir\ (MIivut, /W i- qiieiitul Provisions) Act, 1949, was 

letns of Canadian Sm^rftf/nty{imof; yiassed to coicr theresuU’n..'Mluation. 

Kwart in Canadian Hu^hrical Hemu, When hti new Cou.stitutii -i .'.ame into 
9 (1928), pp. ; Ku-ssell in .!,> force «>n daiiiiary 2C. J < >9. Iivlia 

Proceeding 192'<, pji 19 26; liceaine n ‘ Mivereign deiiuuriitic lie- 

in t'anadmn Bar lUnev\ 8 (P.i.’itt, public.' Tin (lovernmenl of India had 
pp. 67(1*686; Round 23 (1934- prcMftufrly informed i>ther countries 

11496), pp. 100-112; >n*tt in f'orrtg- nftliePommonuralthofthciDijiriid- 
'li)rair« (/LiS'..4.). Apid 1937, pp. 42<‘ mg change. The meeting of the 
442; Klkin in 43 (193h), pp. t’ommoiiwealth Prime Ministers in 

658*693. Dn f'anadaV janver to |k*i- Vpnl 1949 tis»k note t»f the proposwl 
form trt‘aty <d»|jgations HceMacDimald new tIonMitulion of India. At the 
in Canadian Bar Review, 11 (1933), sauu* time the fJovenimeni of India 
pp. 681-599, ()(i4 68(t. ' ‘ledared and aftirimMl Indian tl<«in' 

* The posit ion of I ndia a siilijei t t o < out imte licr full njeml*ership of the 
of International Ijiw uiw for a tune ('i>mmoii wealth of Nations and her 
anomalous. She liecame a member of acceptance of the Kmg as the 8ynnl>t>l 
the Licaguo of Nations: she wai. ..fthe frtc a.ss.><mtion of itji mdejMiui- 
invited to the San Francisco t'onfer- < nt iut*n r tiahons and as suoli the 
cnee of the Unites! Natiun.H in April Head of the Pommonwwith.’ The 
1646; she exen'iseil the trcaly- tjrtverniuents of the other eountries 
making poweHn her own right. How- “f the (Vmii«onw'c.sl(h aecepteil and 
®ver> so long as the contwl of her lecognjscd the continued mom bership 
intsmal and external relations rusted -»f India in accorrlaiii'e uilh the terms 
ultimately with the British Oovem- ofthealHivc declaration. At the same 

VOL. I. 
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fully sovereign States in International Law, the question 
as to the particular category of International Persons in 
which the Empire regarded as a unit should be placed is 
more difficult to answer.^ It is apparently sui generis and 
defies classification. It is not a Federal State because there 
is no organ which has power both over tlio meinber-Statoa 
and their citizens. It is not a Confederation bwause there 
is no treaty which unites the member-States and no organ 
which in fact and, for all material pur|)Ohes. in law ha.*! jwwer 
over them. It is unrewarding to enquiiv whether the 
Commonwealth resembles a Real or Personal Union himr 


time the\ atfirmtd that the Imlsjh nf 
their own membership, namely the 
common allcftiance to the Oown, had 
not changed as the result: Final 
communique of the Meeting of the 
Commonwealth Mini’tters. April 27 
1940 (as printed j|n Mansergh. op. cU . 
voL ii., p. 840>. With regard to 
Coylun, the Ceylon Indcpemlcnce Act, 
1047 (11 Geo. 6, c. 7) provided that ns 
fn>m the appointed day- -suiieeciuently 
fixed by Ortler in Onineil as February 
4, 194H— * Hia Majesty's Govenimeiit 
m the United Kingdom shall have no 
responsibility tor the Government of 
(*eylon.* C»n October 22, 1948, repn* 
H(>ntativeK of all other (VmmonwvMlth 
i iovemmenta repreaented at the meet 
iqg of the Commonwealth Pnmc 
Ministers placed on record * their 
n^rognition of Ceylon's indcpciidenc#* 
and affirmed that ’ tJeylon i«nj<»ys tin* 
«iame sovereign independent ^t^ktus a* 
the other self-governing ooiintnea «»f 
the Oimmon wealth which are mem 
b«Ts of the United Nations ' (m'<» 
Mansergh, op, rd., vol. u,. p 7/5!t), 
Rurma never lH»camc a Dotni'iiori 
In the Treaty of Octfjbor 17, 
between the (vovcriiment ol the 
United Kingdom and the Provisional 
(Jovemment of Burma the fon»n*r 
agreed to recognise the Re pu bite of 
the Union of Burma as a tuLly inde 
pendent 8tate (Omd. The 

[ndepk ndcnct> Act, 1917, was 
passed in Decemtier of that >ear. It 
providefl that ' on the ap^ioinU^d day, 
Burma shall become^ an independent 
country, neither forming part rf Ifm 
Majesty’s dominions nor entitled 
Hw protection. ' As to the 

.States which arose on what wm 


formcriv Indiuii territory sei* OTon. 
neil m H y., 2ti ^1949). pp. 4.V4 493. 
As to Ntrtto 8iu*ce&*iion within the 
Uommonwealth after the Srfond 
World War sec Fifield in J.J . 4b 
1 1952) pp. lot) 493, and (Tfonnell m 
B.r.. 26 (1949). pp 454-463. 

Xewfotmfiland not a separate 
member of tiu* U'lvgui and her inter 
national statiiH a not as atluinet^l hh 
that of other Dominions In 1933 
the British ParlMinerit paantMl the 
New'fouridland Aet (24 Oo. 5, c. 2) 
suspending the Const itution of New- 
foundland and providing for the 
adiniiustratiun of Hie Dominion by a 
tiovernor acting on the atlvu^o of 
a t'omuuHsion •)f (joxrinment. In 
1948. as the reMiilt ol a ndenuidiim to 
that eth*et in Nt^wfoiindl iitd an agro**- 
ment was ton* luiied lM‘twr<*n the lwt> 
countries acconlmg to whn h New- 
foundland uniterl vKith U.ininla an<l 
liecume a provime iti the t'anA4lian 
Fedenition. The terms of the Agri'i*- 
incmt arc annexed to the Bntisfi 
North America Act, 1949 (12 A 13 
(ieo 9, c. 22) wlitfh confirmed and 
gave etTect the* Terms of Union. 

• PakiHtan l»eeame a Kepiihlir in 
1953 And »f r above, n 4 

• S*e Hbt)vc, II. 4. 

' A foreign rdwervefr <lt*»enb»*d it in 
1927 as ‘ a true L'>agi|c of Nationa of 
sovereign Sutes of iBritish race * : 
Lbwenstein in Arehivjdes offetUiteien 
RfthU, New 8er., 12 (|927), at p. 272. 
Kunz, RtaaUnrffbindmgen {I929h PP* 
796 rt ifff,, regiinU'*! Jit as a quasi 
com|KHiite State approximating most 
nearly to a Heal Uutoi|. Ami see for a 
full discussion Bnker, ^p. eil., pp. 130, 
m. 217-372. 
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although the (Yown is accepted by all members of the 
Commonwealth as the symbol of the free association of its 
independent member nations and as such the Head of the 
Commonwealth,^ the latter is not, as such,^ based on the 
conception of a i*onimon alk^giance to the Crown. On 
the other hand, there must be taken into consideration the 
legally relevant fact of C’ominonwealth citizenship and the 
circunistanc'c that the countries of the Commonwealth do 
not consider each other iik toreign countries.® Moreover, 
account must be taken of the flexible but regular and effect- 
ive machinery of consultation and exchange of information.^ 
The Commonwealth is a (‘ommiinity of States in which the 
absence of a rigi<l legal basis of association is compensated 
by the bonds of common origin, liistory, legal tradition and 
solidarity of ’'interests. For this reason there is a distinct 
element of irrelevance in the contention, occasionally ad- 
vanced, that the British Commoimealth of Nations provides 
an instructive example to be followed for the purposes of a 
more general or even universal association of States. Any 
such association, implying as it must do a surrender of 
residuary powers of sovereignty to a supra-national auth- 
ority, is bound to exhibit some of the typical features of 
the ft^deral structure of governnicnl. The fact that at any 
given piTicxl international society mav be far ren^ Acd from 


^ iieo »l»o p. 201) 

* Sfo abn» p 207. 

* Se** thi* Imiiatt Coiislitutiontil 
Order, N<». 2, lOM), lanUiNi in coiiii*’* 
(ion wuh Part II tbe Con.stituti<»n 
nf 11^40 rolatinf( to Citirenship and 
Ui)iiig down that ‘e\erj country 
within the t’oninionwt'aUIi herein 
declan-d ni>t to bi* a loreign state for 
the purposes of the Constitution ' Put 
it may be not<eil that Kire. whuh i» 
ml a member of the Com rnon wealth, 
»a also regarded by most of its inenibt ra 
as not being a foreign oiunlry 
above, p. 1W4). In general, the inter 
national impbcatiniia of the atatement 
that a country ia ntit roganl<*d as a 
foreign eounlry are not rlear. Tins 
applies in poAicular to the opera- 
tion of moat-favoured-nstion clause 
UeaikML 

* In thm moetlng of the Com- 


mon wealth Prime Munstei's put on 
record their convution that the exist- 
ing metliotU were prtrerable to axi\ 
existing arbitral machinery * 'whuk 
* would not fav dilate, and might even 
hamper, the corabinalion of autonom,^ 
and uiiit\ which is characteristic of 
the Hritibh Cuiiimon wealth and is one 
ol their great achievement.*.' And see 
House ot l^rds IX'hatea, vol. 15S, 
c'ols. 1 1 r>4-S (February 17. 194S). See 
Harvey, end f'o-opem/ioa 

ui thf Vommonwfolth (1952). See also 
the same author in Initntahmal 
( onnha! Pamphlet No. 4S7 (1953) 
.Vs to thi incmWrs oi the Common- 
wealth in the United Nations see 
C'arter in JrUtmaiwnal (hgantMlion, 
4 (1950). pp, 247-200. As to the 
results (»f the C^iinmon wealth Oon- 
feience of 1040 see Ivor Jenningji in 
B.y., 25 (1948), pp. 414 - 420 . 
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that consummation does not diminish its value as an object 
of rational endeavour in the sphere of political integration 
of mankind. It is for these reasons that the existence and 
development of the British Commonwealth of Nations, 
significant us they are os a matter of Constitutional and 
International Law, are not necessarily instructive for Other 
purposes. 


IX 

MANDATED ABEAS 

Hj-de. i. 1 SS-Vanchille, $$ 102 (i.) 200 (3), .5»0-50.'» .S.-pI1p, i. pp. 109-106 
- bucking und Wehberg, pp t>H8-7 1 1 Hackworth. i. §§ 21 -24 Ketlalob, 
df la Sioci^U dc8 SatumB (1927), pp 17ft-2ld Silicrt, pp. 898- 
923 — Lautorpacht, $§ 84 -h8 Millot. Les mandats tniernahonaux 

(1924)— Dicna, aamc title (1925). and in Hague Hecue^, 1924 (i\\), pp. 
215-263- -Stoyanovsiy, La gMrnli dt8 mandats inter nutionaur 

(1923)— Schneider, Das iMerreMiche Mandat (l926)->Valhni. I mandati 
internazimah (1923) -Balladore Pullieri, I mandati dtUa SiM'ietd deih 
Sazioni [ 1928) - (isell-Trurapi, Zur n rhUtchcn .VotMrdi r Valket bund mandate 
(1028) — Van Les mandats internationavijr, vol, i. {Le rontrfifi intir- 

national, 1927). \ « »L li. I /.ft prineipes giftt^aux, 1928) - Van Maarien Helmer, 
The Mandates System tn Relation to sifnea and the Pacific Islands (1929) 
— Wright, Mandates under the League of Rations (1930) (a loading treatiao) 
— Margohth, The Mandates (1030)— lientwith, The Mandates 

System (1930), ami in Hague Recueil, vol. 29 (1929) (iv.), pp. 119-182— 
Pic, Le rigime du mandat (1932)— Polichot, persfjnnalitl intemattonale 

dMnete des collectivitds sous mandat (1932) — Comutetti. Mandats et iS'ouce* 
raineU (1934)— Moiiarca, L'apparitnenza della sovraniti aui terrUon soUo 
imi?ida/u (1936) Duiioan Hull. MamJates, IJ* pt ndt nnm and Trusteidops 
(1948) -Holm m R.L. .Ird Ber., I (1920), pp 329.363 Uwm m L.QM„ 
39 (1923), pp. 438-473 -Haty in H.}\, 192M922, pp. 109-121 - Citrbctt, 
i6id/ 1924, pp. 128-136— right in AJ„ 17 (1023), pp. 691-703; 18 
M924), pp. .306-315 , 20 (1926), pp. 768 772 Bileski m Z.W. 12 (1923), 
pp. 65-83, and 13 (1924). pp. 77 102, and in ZoH., 13 (1933), pp. 8-67 
-Lee in tfrotnn Society, 12 (1927), pp, 31-48— Buza in Z,o.R., 6 (1926), 
pp. 236-243— Kolin in Annuaire 34 (1928), pp. 33-58'-Tachi in R,L 
(Porta), 14 (1934), pp. 337-360*-Beutwich in Z.d.V,, 4 (1034), pp. 277- 
293— Halea in Qroiiu* Society, 23 (1937), pp. 83-120 , 25 (]939), pp. 183 
284; and 26 (1940), pp. 153-210 -Haaa in International Organization, 6 
(1952), pp. 521-52G. 

^04e. The method adopted at the end of the I'iist World 
War for dealing with the colonies and territories ^f Germany 
and Turkey which it was decided to detach froti them * is 

* The Gernuui cue egeinit the he fonnd in SrhfiM, O'.renin rnimitw. 
Uking ewnjr n( her nreneet pOMiet* turn. Pad end PtUwn (|926). 

•KAt end ti>e mendete eTetem vU) 
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known as the mandate system. It was embodied in Article 
22 of the Covenant of the League of Nations, which was an 
integral part of the treaties of peace with Germany, Austria, 
Bulgaria, and Hungary.^ Under this system these detached 
territories were not in the ownership of any State, but were 
entrusted to certain States called ‘ ihinrlatorv States,' to 
administer on behalf of the League upon the conditions laid 
down in written agreements, called mandates, between the 
league and each mandatory. In confornnty with the 
Charter of the United Nations the system of mandates has 
been replaced by the international trusteeship system, the 
details of which are .set <mt below.* However, it is con- 
si<lerod necessaiy to retain here an abridged account of the 
nature and working of tlie systtMU of mandates. As the 
basic idea of tluj two is the same, an account 

of the maiiilat** sjMtem is bound to be of assistance for the 
understanding of the sjstc^m of IruMeesldp^ 

The main ditferonces iMdw'ceii 11 h‘ mandate system and 
aiuu^xation were as follows : Fioni the ])uint of vdew 
t)f the mandatory and of the inhabitatits ol the mandat-eii 


area, there was a 'substantial (lifferenee from annexation, 
as the mandatory was precluded by the terms of the man- 
date from doing a number of things which an owner of 
territory can lawfully do. That trcniiany and Turkey 
divested themselves of all rights of ownership in tlie man- 
dated areas was clejir.^ That the mandatories bad not 
acquired all of those lights was equally clear; for (i) by 
the terms of the mandates they agreiMl to exercise their 
mandates on behalf of the I.eague, and the mandates, at 


any rate, contained no cession of the territory to the man- 
datory.^ I'his w'as so oven in the doss of mandates most 
closely associated with the territory oi the mandatory. 
Thus in the ease eoneerning the SUita^ of Soufh'M esi Africa 
the International Uouri of tiustice held that the conferment 
of the manvlate over that territorj^ r.xm South Africa did 

» As reflardM Turkey »oe Article 16 Rcrie* of ra»et that Pr^ch civi* 
of the Treaty of Uuwnne. 1923. eervant. by aceeptiug f; 

• M 940-940 French manilated territory aever all 

• SeTbelowi 1 94/, connection aith 

oign^ in Rolati^ to the Mandat^ = Rouaeeau m E.O.. 4S ( 19S6), 

• l^rench Oourta have held ia e pp- 496 if eejf. 
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uot involve any ocasion or traiwfer of territory to the Union 
of South Africa ^ ; (ii) the mandatory had no power without 
the consent of the Council of the League t<» annex, cede,* or 
otherwise to dispose of the mandated territory ; (iii) he was 
subject to vaiying restrictions as to the recruiting and 
training of the inhabitants, so that, for instance, in the case 
of the ' B ’ and * C ’ mandates, the mandatory had no right 
to train the natives except for the purpose of internal police 
and local defence,* or to establish military or naval bases * ; 
(iv) the inhabitants did not ipso facto acquire the nationality 
of the mandatory * ; (v) economically, he was under an 
obligation, at any rate in the case of the ‘ A ’ and ‘ B ’ 
mandates, to adopt the policy of the ‘ open door,' that 
is, he was bound to ensure to the nationals of all States 
members of the Ijeague the same rights in respect of 
commerce and trade as were open to rite nationals of the 
mandatory.' , 

Secondly, the dominant element was that of trusteeship 
for the inhabitants of the mandated art'a, ‘ peoples not yet 
able to stand by themselves under the strenuous conditions 
of the modem world.’ In the wonls of the Inteniational 
Court of Justice in the case conceniing the *S7f/tM.y oj South- 
West Africa : ‘ the Mandate was created, in the interest of 
the inhabitants of the territory, and of huniuuity in general, 
as an international institution with an inteniational object 


W r J ReptjrlA llir»0 Ii 1 
^ See, for inetonce, the transfer 
from the British mandate to thr* 
Belgian mandate of a portion of 
Euanda in £aat Africa at the in* 
stance of the Council of the League : 
Off, J,, November 1923, p. 1273. 
It is di£Boult to admit that in con- 
cluding on June 23, 1039, the agree- 
ment with Turkey in which she c^ed 
the Sanjak of Alexandretta, France 
remamed within the limits of her 
powers as jmandatory. See report of 
the ..Jtfandates Commission to the 
CotRtoil, Minutes of the 36th Session 
(1930), p. 278. See also Toynbee, 
Sutvey, 1936, pp< 767-782 ; 1/ocu- 
menu, 1937, pp. 466-615 ; 1938 (i.), 
_ p. 479-492 ; SpetduiL Aspect giuf%- 
dioi dsf BangiaeeaUo di AUseandreUa 
(1930) i Seupin in £.F., 24 (1940), 


pp I 3(^ Kbaduri in /t «/ , 39 ( 1946), 
pp 406-425. 

’ Note that Article 3 of the French 
mandates for the Camoroous and 
Togoland c ontained a i lause concern 
mg natu e troopi which did not appear 
in the corresponding British manrlates 
for the Camcroons and Togoland. 

* As to the position of mandated 
territories in time of war see vol. ii 
i71o. 

^ See below, { 94e, as to Nation- 
ality. 

• See Geng, The oAn Door and the 

Mandaies JSyMem (l|30); Yapou, 
fh la non‘d%e(rtmtnakan en maiUn 
deonomique, noCamment en paye de 
preUetofai tt sous tiandal (1935); 
BlleskI in 16 (1936), pp. 214- 

264. 
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— a sacred trust of civilisation, . . . The intematioRal rules 
regulating the JVfandate constituted an international status 
for the Territory. . . > For that reason, amongst others, 

the principal obligations of the mandatory, including those 
relating to international supervision, were held not to have 
been abn)gati’d by the dissolution of the Ijcague of Nations.* 

Thirdly, the mandate system was under the supervision of 
the Council of the League, advised and assisted by the 
Permanent Mandates Commission.* This Commission con- 
sisted of ten ordinary members and one extraordinary 
member. The majority of the members were to be nationals 
of iStales which were not mandatories. The annual reports 
which the mandatories were boimd tt) make upon their 
administration were examined by this Commission in the 
presence of a reprc-sentative of the mandatory State, who 
answered (juestion.s and supplemented the information con- 
tained in the report. The right of the inhabitants of a 
mandated area to petition the liCague was recognised. Their 
petition had to be forwarded through the (Jovemment of 
the mandatorv’ State in order to enable it to attach its own 
comments before the petition is examined by the Com- 
mission. Petition.** from other souroes were communicatod 
to the inandatfiry State for tlie same purpose.' The Com- 
mission reiH)rted to the Council of the I^eague, with whom 
rested the main respon.sibility for the working of ti.( system, 
but the Assembly was also free to discuss questions arising 
out of it. 

§ 94d. The following elausoH of Article 22 of the Covenant The 
indicated, in descending order of political individuality, the^^^ 
three types of mandate : Mandeie. 


' l.r.J. KrpmU. |> 1:12 \ivt 
sec, in partinilm the vSeparttr 
Opinion ot .hidgp . 1*1* 

15:M57. 

* Soe p. 214. 

* S«?>c Van Rcm. op, ah, pp 1 0 * 

Toynbee. Sun'fy, 1928, pp. ll.'> 
llerthoiui in -IT 

pp. 233*254. 

* On the jurlsdiption of the ler- 
nanent Court of Intuniationil <ln'<tieo 
in the matter of mandntee t»ee Feinlierg, 


/xi jun/itetufH d< la Cour 

sy«tftnf mandatu (1930) 
And in Ud'jut vui. 59 (1937) 

U)e PP *790.532, 582-702. the 
m mdatrs contained a olaii«4* pro- 
vidiju; . It any dispute between a 
mandatory and a member of the 
1^'ague which cannot be settled by 
negotiation may be referred b> either 
party to the Permanent Court. See 
the ifatrotninaiig PtHtalinf ronrea- 
Com, P.0.1.J.I Series A, No. 2, 
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Type A— 

' Certain communities formerly belonging to the Turkish Empire 
have reached a stage of development where their existence as in- 
dependent nations can be provisionally recognised subject to the 
rendering 'of administrative advice and assistance by a Mandatory 
until such time as they are able to stand alone. The wishes of these 
communities must be a principal consideration in the selection of 
the Mandatory/ 

The ‘ A ’ mandates were distributed,^ and accepted by 
the mandatories, as follows : 

Iraq — (Ji^eat Britain ; Palestine (and '^rransjordan)— 
<jrreat Britain ; Syria aiul 1^'banon — Franco. 

The development of each of those territories from the 
mandated status to political independence was determined 
by its ai^cial conditions and the terms ol llic paitieular 
mandate 

(a) Iraq , — In 1930 (Jreat Britain and Iraq concluded a 
Treaty of Alliance, which was to come into force when Iraq 
was admitted to the Fx^aguo of Nations.*'^ In 1931 the 
Council adopted a resolution to the eifect that the degree 
of maturity of maiidated territ<»rios which it Tftay in luture 
be proposed to emaneipate .shall be decitled. having regard 
to the circumstances of each particular ease, in the light u{ 
principles laid down by the Mandates (.'oniinission in Juii<* 


' The dihtribution of the inan<iateA 
(‘ A,* ‘ B/ and ‘ C *) wa« effected by 
dsciitons of the i^nneipal Allied 
Powers which were comniunicatefl to 
the Council of the League and «in* 
recorded in the preambles of the 
numdatea* 

* For the Treaty of .June 30, 1930« 
see (1930) Cmd. 3627 and Treaty 
Series, No. 15 (1031), ('md. 3707 , for 
the Financial Agreement of August 10, 
1930, (1930) Cmd. 3676 ; and for the 
Judicial Ag^meoi of March 4, 1931, 
proYidjag . for a uiuform svstem of 
justiift tor foreigners and Iraqis, 
(1931) Cmd. 3538. See also Docu^ 
meals, 1930, p. 132. The Treaty of 
Alliance provides for consultation on 
matters of common policy affecting 
both Parties and for the mutual 


obligation not to take up iii fonugn 
countries an attitmle inconsmtent 
with the Alliance or likely to create 
diffit ulties for the other Party 
(Artich^ 1). Iraq recognises that the 
permanent maintenance and pro- 
tection in all cin^umstaiices of the 
esMtntial BritHh iomtannications is 
111 the common intereid of the two 
onuntrios and agreed to grant to 
flreat Britayi for that purpose certain 
sites for air bases and the right to 
maintain forces in the’ localities in 
question in accordance with the 
provisions of a special i&nox (Article 
5). The Treaty was to lagt for twenty « 
6ve years. At the end df that period 
any disagreement as to g new treaty 
was to be submitted to tie Coimcil of 
the lieagiie (Artiolc 11). 
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1931.^ In 1932 the Council declared in favour of the ter- 
mination of the mandate subject to certain guarauteeH to 
be given by Iraq on such inatterH as protection of minorities 
and respect of acquired rights.* The Thirteeiitli Assembly 
thereupon admitted Iraq to meml)erKhip of the Li^ague.** 

(b) Syria and Lebanon.- Owing to various (•ircumstarK^^s 
the development of these communities to independent state- 
hood did not proceed as rapully as in the case of Iraq. 
Following the abortive Treaty of Xovember 1933/ France 
and Syria signed on September 0, 1936, a Treaty of Alliance 
and Friendship which provided for the cessation of the 
mamlate and for steps to be taken for the admission of 
Syria to the l^^ague of Nations within three years after 
the ratification of the I'reaty. A similar treaty was con- 
cluded with I-<ebanon on November 13, 1036.® These treaties 
were still unratified when the Second World War broke out. 
During the War France declared her willingness to recognise 
the full independence of Sj'ria and Lebanon, subject to 
agreement in the matt(‘r of French rights in these countries.® 
In 1944 (iroat Hritain, the United States, and some other 
States recognist*d the full independence of Syria and Leb- 
anon. Both States wt*re invit<*d to the San Francisco Con- 
ference in 1045 and b(»tli lieeame original members of the 
ITnitetl Nations. 


(o) Palestine.- -The legal position of that mandated terri- 
tory was governe<l, in addition to the general principles of 
Article 22, by the obligation of the mandatory Power, laid 


» Off. J., p. 2056. For the 

rt'IcManf portion of the Ueport of the 
Maml.OrH (*oinmifuiion A.J.^ 26 
( 1932), p. 740. «fwl Miinit#‘8 of the 20th 
Se.Hsjon of tho ('oinniiRAion. p. 228. 

• Ibid., 1932, pp. 474, 1213, 1347. 
1463. 

' See lioague Do*'. A. 42 1932. VII, 
On the Iraq mainlate, its history, and 
especially on ite terra ination, ctee 
hibliography on j>. 196, n I, the 
previous edit if tn. 

* For an analj^ia of that 'Freaty 
aee Toynbee, Survey, 1934, pp. 284- 
301 . On the termination of mandates 
gonerally aee Halea in Srd aer., 
1» (1938), pp. 680 (192. 


^ For the text of the hVanco-Syrian 
Treaty of SeptemU*r 0, 1936, see R.l. 
{Parii), 18 (1936), pp. 767-780; and 
see ibid., pp. 781-784, for the text of 
the Treaty of Noveinlx^r 13, 1936, 
iK'twecn i>ance and Lebanon; for 
both texts see also Documents, 1937, 
pp. 446-464. And aee Pic, op. cit . ; 
.loflro, Le mandat do la France dans 
la Syrie tt h Grand Liban (n25); 
l.Apierrc Lc mandat frau^aie en Syne 
( 1936) ; Morgan .Tones. Le fin du 
mandal fran^nis en St/rie ft c» Li6<i» 
(1038); Wright in AJ., 20 (1926). 
pp. 26.3-280 : Oardalu in Hague 
Rentfil vol. 43 (10.33) (i.). pp. 663-7S8. 

• Sie Khaduri in A.J.. 38 (1944), 

pp. 601-620. 
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down in the mandate for Palestine, to put into effect a 
declaration made by Great Britain in November 1917 (the 
so-called Balfour l^claration), and accepted by the other 
Principal Allied Powers in favour of the establishment in 
Palestine of a national home for the Jewish people consist- 
eptly with the civil and religious rights of existing non- 
Jewish communities in Palef^tine.^ It followed from this dual 
character of the Palestine mandate that, so long as the 
mandate had not been revised/-* independent statehood of 
that country and its membership of the I^gue were possible 
only subject to the fulfilment or safeguarding of these 
principal obligations of the mandate.® In 1048, in pursuance 

> See beetle. 1 . pp. 307*:UJ, See Blue liook. (’mil. 5479 (i037) 

oveky. The Mandate for PaJcHttne In 1938 the British (iovernment dis- 
(1928) (the leading monograph on canied. as being inipracticablo. the 
the subject) ; Sch warren b**rgor Dae proposal for partition (Omd. 5803 
Votierbundsnamdai fUr PidaetiiUM (1939^) In May 1939 it publi^^hed a 
(1929); Marcus. PnWimc -tin wer- W*hite Paper ((*md. *>019) the essence 
dsnder iSfloo/ (1929) ; Baunikuller. Lt of which, in a<lditioti to drastic re 
mandat enr la Palestine (1931) ; strictions upon acquiHition of land b\ 

mch. JSngland tn Palestine (1931); Jewi. was that after h%e ;vears the 
the same inB Y 10 (1929), pp 137- growth of the Jewish National Home 
143. and in Z,o,V,, I (1929). pp 212- h^> immigration would be brought to 

222 ; Femberg, Some Pnddenie of the an end (except with the consent of the 
Palestine Mandalt (103C); Bilcnki Arab iK>pidation). In the same year, 
in Z,o.R,, 13 (1933). pp 53-55. In the Mandates ('oftiniiHion de< fared 
Sher%ff Re Shanii v. Aitomey General that the po1ic\ net out in the W'hite 
/or Palestine the Palestine IXiurt of Pajier was not in aorordami* witli the 
.\ppeal held in 1937 that the jundn.il interpretation whuh the CnmmiHstoh 
position of Palestuie was that id «i had placed upon the Palestine Man 
dependenc> of theCrovn in whuh the date (Minutes of the Thirty-Sixth 
sovereign lias full power to legislato Session, p. 275). For a detailotl 
by means of Orders in Council which account see Toynljoe, Snit'ey, 1938 
are unchallengeable in the Courts even lit pp 111 17** 
though their pioxisions go heynml the 

powers recognjHi*d by the Mandate : relations Udwexui (ireat 

.Innwai Digest, 1935-1937, (W Xo. ^^ntain and Transjordan were gov- 
31 . emed until lOtB by the Agreement of 

February 20, 1028. between tho two 
■ In view of the difficulty expert- countnen . ( 1928) Cmd. 30*59 ; Treaty 
enoed by the * Government of Palestine Seriee. No. 7 (1930), Crad. 3488. 
in reconciling the claims of the Arabs Transjordan was originally ineludorl 
and the Jews, Great Britain, follow- in the Palo'^tine mamfeite. Article 25 
ing upon the recommendations of a of which gave the Mandatoiy the 
Royal Commission in July 1037, sub- right, with the consent*nf the (Munril, 
mit^ for f onilderation by the Man- to postpone or to withheld the applica- 
datX Commission a scheme for the tion of such provisions bf the mandate 
divuion of Palestine into an indepen- as he may consider inapplicable to 
dent Jewish State, ^ Independent local conditions. lit 191(5 Great 
Arab State itnited with Transjoidan Bntain concluded witfi Transjordan 
(see below, n« 3), and a small section a Treaty of Alliance ^ in which she 
tnolufiing places of general religious recognised the latter as a fully in* 
interest under a British mandate, dependent State : Omd. 8779, 
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t)f a decision of the (jeneral Assembly of the United Nations^^ 
tiiero was formed on part of the territory of Palestine the 
independent State of [srael. The remainder was subse- 
quently incoriK)ratccl in the adjoining Stale of Jordan (see 
above, p. 218, n. 3). 

Type B— 

* Other peoples, eapeciHlly those of Central Africa, are at such a 
stage that the Mandatory must be Tesponsibie for the administration 
of the territory under conditions which will guarantee freedom of 
conscience and religion, subject only to the maintenance of public 
order and morals, the prohibition of abuses such as the slave trade, 
the arms traffic, and the hquor traffic, and the prevention of the 
establishment of fortifications or military and naval bases, and of 
military training of the natives for other than police purposes and 
the defence of territory, and will also secure equal opportunities for 
the trade and commerce of other Members of the League/ 


The * B * ^ mandates were distribute<l, and accepted by 
the mandatories, as follows : 

British Cameroons— (treat Britain ; Freiicli Cameroons — 
BYance ; British Tcjgoland — Great Britain ; French Togo- 


land — France ; Tanganyika 
Uruiidi — IVlgiuin. 

' In ^ fit at ilriUiin ami tlic 

StutCH ap^Hiinted u 

ruiamusHiDn, ri>iujH>.se«l in ‘Miual nnni- 
b«*rs of their natioiKiU, to maWe r*' 
i'omnienrlatjon<( tor the •^citUMiicnt ot 
the I'alcHtmo que^tum. The loin 
iiiiiMiion, ID ittt rovonnnemlrd 

oilrr (tltn, the ofswition oJ the iKiliey 
iiuugurfttiMl in the While l\ii)t*r ot 
man: i'md. <>S0^ {niHi; t*r«Ht 
Britain was unable to anept the 
principal recommeiniatiunH of the 
Commission and, in April 1147, sub 
initUsl the entire quebtioii of Palestine 
to the Tnited Natinns. A bjiceial 
scHUioii of the General AasM'in bly bioh 
motirom 2Kth April to loth Mh> 1947, 
set up a (Commission to in\eati^aie 
and report on the aolution of the 
pn'ihlem (aee Robinson, Pol/'/./iw nmf 
the United (IU47)). The 

Oommisaioii recommended the parti' 
tloii of Palestine into tu o independent 
States — Arab and Jewish— and a aonc 
oomprising the City of Jerusalem and 
aurrounding localities to be adroinis 
tmd by the United Nations under the 


— (ireat Britain; Ruanda 


svhtem of trusteeship. In November 
1947 the Second (/sneral Assembly, 
by a tN%o thirds ma]ont>, approv^ 
these prr>posal.s and app mted a Cctm- 
inis.sion charged with toe task of 
assisting in putting into effect the 
nnomnicndatioiis id the Aasembb. 
For an analysis of the a dion taken b> 
the iicneral see Ak^in in 

JfHtsh d iif /lUpf national Lau\ 

19 IS, pp. S7.114. As to the ree4>gni 
tion of Israel see Marshall Bniwn in 
•I 12 ( 194S). pp. b27 

* See Luganl, The Dual Mandate %n 
iirtttah Tropical Africa (4th ed., 1929) ; 
Houard de C^nl, Lee Mandate frantic 
enr le Togoland et U cumetoua ( 1924) ; 
Abendrotb, Die rolkcrrechiliche Stel- 
fund dcf H.- and (\-Mandate (1936). 
x\nd see u.e extensive bibliography in 
Wright, op. ftl. (at p. 192), pp. 660- 
665. See also liottner, Dae Folksr- 
bundmandtU fUr Tanganyika (1931); 
Thoss, Die Seibetandt^keti der B*- 
ifandale (1933) ; Makoweki in E.G,, 
40 (1933), pp. 374-390. 
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TypeC- 

‘ There are territories such as South-West Africa and certain of 
the South Pacific Islands, which, owing to the spsrseness of their 
population, or their small size, or their remoteness from the centres 
of civilisation, or thoir geographical contiguity to the territory of 
the Mandatory, and other circumstances, can be best administered 
under the laws of the Mandatory as integral portions of its territory, 
subject to the safeguards above mentioned in the interests of the 
indigenous population.' 

Tlie ‘ C ’ mandates were distributed, and accepted by 
the mandatories, as fellow's : 

South-West Africa — Union of South Africa ; Samoa — 
Newr Zealand ; Nauru — British Empire (Gicat Britain, 
Australia, and New Zealand jointly) ; other Pacific Islands 
south of the Equator- Australia ; Pacific Islands north of 
the Equator — Japan.* 

§ 94«. Article 22 of the Covenant did not directly touch on 
'the question of the national status of the inhabitants, but 
it was inevitable that this question should arise. The two 
relevant questions were : (1) Did the inhabitants lose their 
former German or Turkish nationality ? (2) If so, did they 
acquire any new nationality t 

(1) The normal effect of cession is twnfold, namely, to 
divest the subjects of the ceding State of their nationality 
(at any rate when domiciled within the territory ceded), and 
to invest them wfth the nationality of the new sovereign.* 


* Toynbee, Surrey, 1029, pp. 238- 
286 (Sooth African Mandate); ibid,, 
pp. 37.3 404 (Samoa) ; (.3)dc\ Japan's 
Pacific Mafidate (1935); Abendroth, 
op, at, ; fJregory in AJ., 15 (i92i)» 
pp. 4t0'427 ; Oharteria in B,Y., 192.3> 
1924, pp. 137-152 ; Matthew<i in 
J£.L,, 3rd »er., 8 (1920), pp. lOl- 
183 ; Moarhamlle m PM., 30 (1929), 
pp. 623-046 (Japanene * C ’ Mandate). 

* The withdrawal of Japan from 
the l 4 eague in 1936 did not hare the 
eflfgpt of terintiihting Japan’s mandate. 
She continued to fend the annual 
report and, for a time, to be repre- 
tented on the Handatee Oommia- 
tkHL. in 1938, in purtnanoe of her 
decition to dit^ntinue her oo-opera- 
tioD with the Ofgatit of the League, 
Japan deollned to tend a 


tentatire. The (\>mm»wion, not 
without Home doubt, depide<l to 
proceed with the exaiinnation of the 
Japane.>«e report. hV tIetailB see 
Wright in AJ„ 33 (1939), pn. 347- 
349. On the termination of man- 
dates, especially iti connection with a 
mandatory’s withdrawal from the 
League, see Kvaiis in AJ,, 26 (1932), 
pp. 7.36-758, 27 (1931), pp 140-142; 
Wright in H,Y„ 16 (1936), pp. 104- 
113 ; Miele in Kivtst$, 28 (1936), pp. 
219-235. On the teiinination of tho 
mandates on account of the duisolu- 
tion of the lieagiietof Nationn see 
above, {| 94r and 94d/ On the transfer 
of Bfandates see Honk in J,C,L, 3rd 
ser., 18 (1936), pp. 204-211. 

* See Hall, H 906, ioe. 
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§946} 


But the clauses of the treaties already quoted, whereby 
Germany and Turkey renounced their rights in respect of 
the territories now under mandati*, suggested a dereliction 
rather than a cession ^ : and it seems that the effect of these 
clauses was to divest the inhabitants of these territories 
(apart from the 8i)ecial case of the German subjects of 
European origin *) of their former (German or Turkish 
nationality and not to invest them automatically with any 
new nationality. In April 1923 the Council of the league 
adopted certain resolutions ® with regard to the national 
status of the inhabitants of ‘ B ’ and ‘ C * mandated areas, 
the substance of which was that they had a distinct status 
from that of the mandatory’s nationals and, while not 
disabled from obtaining indi\idual naturalisation from the 
mandatory, did not automatically become invested with its 
nationality. In the case of the ‘C" mandated area of 
>South-West Africa, the mandatory, with the consent of the 
Council of the J^eague and with the assent of the German 
Government, passed legislation offering collective natural- 
isation to all persons of German origin, subject to the right 
of any of them to decUne the British nationality offered 
to them.^ 

(2) In the case t>f all Uie ' A ’ mandates the inhabitants 
of tlie mamlated areas acquired a new nationality In Iraq 
(which was then a mandatiHl territory), the resi'lt of the 


* See R, V. Jacobus Chnetian in 

the Appellate Ihvisum of the 
Supreme Court of South Afnra iii 
1023, nurntnariMHi hy MackcMizie iii 
R. F., 1025, pp. and in 

AnnfuU Digsst, 1023- 1024, Caiws No 
12 ; Matthews in JJ\L , 3rd »er , f> 
<1924), pp. 24A-254 : and Kininctt, 
ibid,, 9 (1027). p 117. As to the 
bemrwf of thie deoieion on the quen- 
tioo of eovereiitnty nee* below, § 94/, 
Note on Sovereiffiity. 

• Article 122 of the Treaty of 
Peace with (Jermany appeare<i to 
amme the continuance of the 
^rman nationality of (Serman eub^ 
jeote of European origin in mandated 
areae-^a view which finda support in 
the miuuteg of the Permanent Man- 
(Ut68 OeminiiiBion, Second Senaion 
(cited by Wright in 18 <1024). 


at p. 313). and was assumed to be 
rorrert lu the negotia.ions between 
the Oovemments of the I'nion of 
South Africa and of CSermany prece<i- 
ing the automatic and collective 
naturalisation Act of 1024 (see 
Kmmett, supra, pp. 111-122, and 
/?.y.. 1925. pp. 188-191). 

* Off, J., 1923, p. See also 

Thr Ktng v. KeUtr where it was held 
that the appellant, a resident of 
Palestine, who bad been issued with 
a passport entitled * British Pasnpfirt, 
Palestmc " was not a British subject : 
11040] 1 K.B. 7B7 ; Afinual Digesf, 
1938-1940, Case No. 21. 

* Act 30 of 1924; see Emmett, 
op. cU„ and 1925, pp. 188-191, 
and Van Pittiu*. Natmusuity trfMin 
tkf BrtHsh (\mmnnw4MUh of A'afibas 
(1930). pp. 177-201. 



•Third 
StttM • 
and the 
Mandate 
System* 


222 INTliRNATIOIfAI. PEBSONS [§ 94 


Iraq Law of October 9, 1924 ; in Palestine, where by a British 
Order in Council of July 24, 1925, Palestinian ‘ citizen- 
ship ' * was created * ; and in Syria and Lebanon, in which 
case the existence of a distinct nationality was recognised 
by Article 3 of the mandate, and was established by decrees 
of the French High Commissioner.^ On the other hand, the 
' B ’ and ‘ C ’ mandated areas did not mint a nationality 
ol their own.* 

§ 94/. The expression ‘ third States ' denotes in this con- 
nection States other thaik the mandatory. It was mainly 
with the United States of America that questions upon the 
relationship of States not inembeis of the Ijcaguc ttt the 
mandate system arose. That country entcjed into a number 
of treaties with the mandatory States .sc>curing tor hensidf 
and her nationals the same rights in the mandated uieas as 
those of States members of the League and tiicii* nationals * 


* Which 18 equivalent to nation- 
ality : see Bentwich, B,Y,, 1926, at 

f . 102. 8ee also Fetnberg m Zj), V , 
(1929). pp* 200-21 L 
* But as to Traiisjonlan see 
Bentwich, op. ri/ , at p. 100. 

* For data ill in all three cases 
flee Bentwich. op. at, at p. lOti, and. 
as to Palestine. Stoyanov8k>, Tht 
Mandate for PaUstxne (1928). Bent- 
inch in B.y., 13 (1932). pp. 132. 133. 
and, as to S>na and Lebanon, Nicolas 
m Hevue de droit internatwnal pr%i^\ 
etc*. 21 (1926), pp. 481-503. 

* See Man On v. Umimm 

wealth oj Auetralta [1952] Argus L.K. 
613. where it was hold that A per^jn 
bom in a • C ’ mandate tlid not bei omc 
a national <»f tlio mandatori Power 
* For instance, with Great Britain : 
Palestine. Treaty Senes. No. 64 of 
1926. A J., 20 (1926). Suppl.. pp. 
66-72 ; East Africa. Caraeroons. Togo- 
land. Treaty Series. Nos 22. 23, 24 
(1926); AJ., 20 (1926), Suppi., pp. 
166-167. In the Treatv of January 9, 
1930. between the United States and 
lT|q the latter agreed to grant to the 
Umted States and its nationals the 
nghtH and bene6ts enjoyed by other 
States in their capacity as raembers 
of the League ; Treaty Senes. No. 19 
(1931), C'md. 3833 
ScU upon Soveniipiip in Metum to 
As ManMei^VfiMy differing Tlawi 


were held upon the question. When* 
does Bovoreignty in icspect of the 
mandated areas lie ? The following 
are among t)ic niimcioii'» iinH\^et4 
lhat uen* given — (i) Jn the man 
datory . nee Holm, op rd.. Lindiey, pp. 
263, 267, and H. v. Jw’idme ChnM.tan 
{Annual Dujtil lU2l, Taae Nu 
12) whurethe Appliat4* DiTision of the 
Supreme Couit of South Africa held 
that the mandatory (iovernmeut- 
that IS, the Gov enmient of the Union of 
South Africa had sufhcient internal 
majMtas to support a roiiviction of one 
of tbo inhabiUiits of the ‘ (' ' niandatetl 
area of South-Wost Africa for high 
treason under Roman- hutch common 
law. 'lhat Hudioed to uphold the 
convution, but the judgments are 
also cited in support of the theory ol 
full sovereignty in the oiamlatory. 
U ith reference to the claim of General 
liertzog. Prime Mimttcr of the Union 
of South Afri( a, for full soreroigpty 
m respect of the mandated area of 
South-West Africa 'subject to the 
terms of the inamlatA see the London 
Times newspajier eff June 9 and 
August 13. 1927, tie Minutes and 
Report of the Tent| Session (1926) 
of the Permanent.kfandstes Com- 
mission. pp. 82-8^ ^32. of the 
Eleventh S^ion (1327), Minutes of 
the Counoil meetinnl ol March and 
September 1927. 8 (1927), 
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IXa 

TERRITORIES UNDER THE SYSTEM OF TRUSTEESHIP 

Duncu H(JI, MandaU*. IMpendtncia and TnuUnktp {194«), and in B.T,, 24 
pp 31*71 (ioodrirh ami ilamljro ( kaiitr of the Ignited Saiiong 
(194«), pp 4)8 U)5 -hiliert, pp 923 0.17 KpNi'h. The Law of the rnited 
A<i<w)/f^ (1050). :m OiKI ~Sfh\»ttr7(nb<T*rf‘r, Pouer PoUUcs (2ml ed., 1951). 
pp, fM)0 001 Mdthiot in HO, 50 (1040), pp. j.')9-209 — Arniatrong and 
<Vrgo m Vepartmnti of .State liufhtin, lo (1947), pp. r»ll-.5I9 -Wollona and 
\ romans M pp lOhO Inns !ifrih«>ml in /Vif r^Twt/ 47 (1947), 
pp. 233*254 Sdyn^ in IJ 42 (l<*4h). pp 203 29S Parry in fLY., 27 
(1950), pp. Hi) IM ,0 11 in Y^at Hoed of World Affairs, 10,>1, pp 

220.245 

§947. At the end nf (he Second World War it vvas felt Id 
generally that tiu* ba^^ic* jirinciples of the mandates system ®®**'’''** 
had stoo%l )he te.st of experience, tliat they were fully in 
conformity wiili the great humanitarian objects which 
official declarations and public opinifm included among the 
major puryKises of the War, and that they ought to be made 
an integial part of the new inteination/d organisation of the 
United Nations. Having regard to the organic association 
of the lnAndate^ system with the l., 4 >agne of Nations, the 
replaeeiwent of whuh bj the Unitt^rl Nations had been 
d^ciderU it was considered neces.suiy to .substitute for the 
mandate'^ systtmi a new machinerv wit’i a diffen-iP ‘lame— 

I hat of Iru.sleeship.' 'fhere is no leason for f*ssuin..ig that 


pp, 317 and 1118 1120, and Hourtd 
rM\ OotumUT 1927, pp 217 222. 
In) y» the wandatAjry, ‘ artimi oHh the 
conttsU of the Poun< 1 / of thi I M/jur ’ 
USD Wright jn AJ, 17 <102.4). pp 
091^703 5 i6id, 18 (1924). pp. lOs 
315; 20 (1926), pp 7nS 772 

(iii) !n the Pnnajml {Ihfd Ponne 
(IV j In the Ijea^e (Her Ijuiterpacht, 
^ 86, vhile admitting that t he iv 
of iiovereignt> irate with the man 
datory); see In re Ezra itorahthnh, 
mentioned in AJ , 20 (1920), p 771 , 
Hednlob, op. ril., pp. 190, 197 ; <‘oi 
hett in //.y., 1924, p 134 , Bentwich, 
The MandaU* Eyttem ()93<i). p 19, 
HoelJe, i. pp, 170, 171. (v) In the 
nthahiianie of the mandated area, hut 
femporart/p m jnupenae (nee Stoyan- 
ovriiy, la thdarie ydnMe dee fiutadol# 


inifnuttonajir <1925), Peliuhct, op. 
rii At \K IS3 , Pio in H (f , 30 (1923), 
pp 321 371 In the Re-»olutian 
idopted lu the Iiuititiite of Inter- 
nationan,nw in 19,41 theiumuinmttea 
under mumlatn are dcMnlieil aa sub- 
jiNt* of International I.aw . •lee 
2(nPn2), p 91) 

^ The «\atem of trusteeship waa 
agreed upon in pniieiole in Febniary 
19)5 At the Ctmferenee at Yalta lie- 
tween the Headsof the Ilriti<)h, Hunsiau 
and rnu 1 Stales (iroveminciits. For 
)he genital hwtory of the adoption of 
the propo*.al ^ee thi OHiual American 
t'onimentarv <»n the Ohartor, Heannge 
tnfore the Ernote Ftwetqn Heiattone 
Pomnnitff pp 112-1 Is, ind Haa.s in 
Jnternaivmtil Orgriniaifin-H, 7 (HK13) 

,.p. 1 21 . 
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the change of name and of machinery were intended as a 
limitation of the purpose or, except with regard to territories 
which were to be granted independence, of the territorial 
scope * of the system as adopted in Article 22 of the Covenant 
of the League of Natiotts. 

§ 94A. Article 76 of the Charter lays down that the United 
under the Nations shall establish under its authority an international 
Tmtee> trusteeship system for the administration and supervision 
Sjritem. of trust territories. It. is provided that ‘ the trusteeship 
83 ’stem shall apply to such territories in the following cate- 
gories as may be placed thereunder by means of trusteeship 
agreements ’ (Article 77) : (o) Territories previously held 
under a mandate in eonformitj' «’ith Article 22 of the 
Covenant ® ; (i) territories detached from the defeated 
States as a result of the Second World War ; (c) other 
teriitories voluntarily placed under the trusteeship system 
by States hitherto exercising exclusive soNcrcignty over 
them (Article 77). It is further provided, in Article 79, that 
the terms of trusteeship for each territory plact'd under the 
sy'stein shall be agreed H|K)n by the States directly conccnicd 
and apprtjved either bj' the Security Council in the case of 
so-called strategic areas (Article 83)* or by the ^General 
Assembly in the case of other trust territories (Article 86). 

Although, according to its wording, the Charter imposes 
no clear legal obligation upon States which were man- 
datories by virtue of Article 22 of the Covenant to place the 
territories in question under the system of trustec'ship, it is 
clear that an obligation to this effect, chnsely appn>aching 
a legal duty, follow's from the principles of the Charter.* At 
the first Assembly of the United Nations in 1946 Great 
Britain, Au.stralm. New Zealand, Belgium, and. with .soino 


* S<?e bt'low, n. 4 

' But Article 7H Uye down ex> 
pretwly that the trusteeehip ehatl not 
Ajjply to tonitcrieB which have be 
come members of the Uniteii Nations 
(i,s. to Syna and Lebanon see aliove 

§m 

* below, S 94i'. 

* Except with rr^rd to mandated 
(eflritoriea to be tranifonned into inde< 
pendent Btatea. Reference may be 


made here to Article 80 of the Charter 
winch lavi down th$t, until the indi- 
vidual tnistceaiiip |tgrcementa have 
been concluderl, ' pothina in this 
Charter shall be copHtriieJ in or of 
itself to alter in any fianner the rights 
whatsoever of any( Statas or any 
pef)ple8 or the terros 'of existing inter 
national mstniment# to which mem* 
ben of the United blations may re* 
epeotive^ be parties,' 
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qualiflcalions. Franco, * made declaration8 announcing their 
intention to place tlioi'r mandated territories under the 
truAteeship system. South Africa invoked the special posi- 
tion of her mandated teiritorj^ as a reason for making it part 
of her territory, subject to the proposed consultation of its 
inhabitants.^ There was no disposition on the part of the 
members of the Assembly to acknowledge such right of 
incon>oration,3 When in 1950 the International Court of 


• See for these <lcclaraiif)ns A’trore//- • 

0 / the First AssentMy, Ist Session, 
1040, pp. 170, 2 : 14 , 248, 2.03 Mui 2ai. 
►See al«o pp. 482 480. 3‘>je 

British declaration included an an- 
nouncement of the intention tt> 
n^cogniae the indcpenden<‘e of Trans- 
Jordan. Sec alMO Duncan Hall In /w/^r- 
natirmal Affairs^ 22 ( J i»40), pp. 109-21 ,3. 

» rbid., p, 103, 

* It appear* from an aiithorimtive 
atatement made in the Fourth (\iin- 
mittee of the Firat Abaembly tluit the 
Tniateeahip Committ^'c at the San 
Francieco Conference agreed, t^uhjc*ct 
to an iropliefl re,HervatioTi by South 
Africa, that the mandatory Pimera 
eboiild, in the t\i^i inatanc**, recogni.He 
the authority of the Truatee‘<hip 
Councilor thennitedNation.'<fifof/.,N<». 

1 1, Suppl., No, 4, p. 4 , Hce alao 
No*. 12 and 13, SnppL. No. 4). In a 
unanimous Keaohition the First As- 
sembly invit-ed * the Stales n<lminia‘ 
tering territorii*!i* now hehl under 
mandate to undertake practical Mepa 
. , , for the iiuplementatinii of Article 
7ft of the CharUT ’ Itpr.urds 0 / the 
First Assemhty, First Seasion, p. tiHfi. 
IW lft46 the Virat tU*«eral Assembly 
declined to accede to the re<|uest of 
the Union of South Africa that the 
mandated territory of South-West 
Africa abould be ineorfwratisl in the 
Union, The request followed upon a 
vote of the inhabitants of the territory 
expressiitt their deaire for irn'orpit- 
ration. The decision of the (leneial 
Assembly was based on the view that 
the inhabttanU of South-West Africa 
ha<] not yet reache<i a stage of political 
developmetit * enabling them to ex- 
press a coiuddered opinion which the 
Assembly could recognise on such an 
haportaiit question is Incorporation 
of their territory.* The Assemldy 
recommended that the ierriUiry be 

VOL, 1. 


fdiic ed under the system of trusteeship 
and invited the Union to submit a 
trusteeship agreement for the terri- 
tory (fl.S. Jourtwl, No. 63/A, p. 679 ; 

aUo ihid.f Noft. 30 and 33, for the 
diseuKsion on the subject). While 
refusing tf) accept this recommenda- 
tion, the Union expreesefl its intention 
to continue to administer the territory 
as an integral part of the Union in 
accordance with the principles laid 
down in the mandate and to submit 
regularly to the (Secretary- General of 
the United Nations, in accordance 
with Article 7.3 (c) of the Charter, ‘ for 
inform at ii»n purpi^ses, suliject to such 
limits tions as security and constitu- 
timial considerations may require, 
statistical ami nthcM* information of 
a tochnictd nature relating to the 
economic, sodai and educational 
conditions of South -1^'est Africa.* 
The Secxind General Assembly main- 
tamed its previous recoin mendation 
that Souili-Wm Africa placed 
under the trusteeship sys^’rm ; Doc, 
A 422. For a preaentatioa of the 
South African view see Gey van 
Fittiiis in IfilerMiwnc' Affairs, 23 
0947). pp. 202-209. See also W’right. 
ibiJ., pp. 2tiy-2i2. And set' above, a^ 
to the Advisory Opinion of the Inter- 
national Uourt- of Justice rendered in 
Iftotb In 1948 and in subsequent 
years the General Assembly -eiterated 
Its previous recommendations that 
South-West Africa be placed under the 
trusteeship system and recommended 
that South Africa should continue to 
supply annual mfr>rmation on its 
adroinwt* 'tion of the country. It 
also re-aiiA,'med, on repeated occa- 
sions. its view that the placing of the 
tcrriioiy under the trusteeship system 
by means of a Tiaisteeahip Agreement 
w'as the proper w'ay modifying it« 
status (see r,g. Resohitioiis 570 A and 
BtVl)of 1951). 
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Justice found by a majority, in its Advisory Opinion on the 
Status of South-Wfst Africa that there was no legal 
obligation ® upon South Africa to conclude a Trusteeship 
Agreement in respect of the territory held by her under a 
Ijeague of Nations mandate, it affirmed at the same time, 
by an unanimous vote, that the Union of South Africa, 
acting alone, had no competence to modify the international 
status of that territory and that the competence to deter- 
mine and modify that status rested uith the Union of South 
Africa acting with tlie consent of the United Nations, 'fhe 
C’ourt also held that the thiion continued to l>o l)ound by 
the international obligations laid rlown in Article "22 of the 
Covenant of the Lc^ague of Nations and in the mandate for 
South-West Africa as well as by the obligation to tran^^mit 
IKdilions from the inhabitants of that territory, the suikt 
visory functions con!iecte<l therewith to be i^xercistnl by the 
United Nation^.® 

§94i. The objects of the trusteeship system aic set out 
in some detail in Article 76 of the Chaitcr. It is u primary 
purpose of the system * to promote the jMihtKuI, economic, 
social and educational advancement of the inhabitants of the 
trust territories.* This is the paramount obligation of the 
trustee Pow'crs. In contrast to tlu* cor^e^pondlng piovisions 
of the Covenant, the duty of ensuring equal treatment for 
all membei-s of the United Nations and their nationals in 
social and economic matters ^ is mad(‘ subject to the (»bliga- 
tion to safeguard the intcHMs of the inhabitant'^ To that 


1 I,rj lavi p iVA 

* W hUf tht‘ Court th^ opinion 

that * it tlml th<' nRiii 

dfttory 5»tatr*> would follow the nornwl 
piiirw indicated by th(' Charter 
immely rciralude Truatf’calup .Virivr 
iji» nU, It was unahh* ‘ tu dedun* from 
them* ft^^ncral < onsiderationM aii} iejfal 
obligation ' (i6i</.. p. Ul). It tWHiUfsi 
to pronounce on the raoml or poitti(.il 
diifwH invohed in thciie ctirwidera 
tjfilh. 

• Although two Judges flw<wnN’d 
frrioi this part of the Opinion, the 
r'^niit waa unaniroorta in holding that 
the jtidfoa/ HujH-rvwion eontmuM and 
that, having regard to Article 7 of the 
Mandate and Article 37 of the Statute 


of ihe (\iijrt lh< ndenMuo to th» 
iVnnanent Court of luU rnationp] 
Ju'tlHf Wftri fo Irt rt’phi Mi h> a 
ini'T to thr Intornational (\>urt of 
.luMiro It followh th*)t rtf leant thoae 
mendKr't <it Ihr Cnitnl Naitori« who 
wen moiiilMrH of the l^Mguc ol 
Niitioiiii an^ entitled to hrinit Ixdore 
thf IntoTiiHiional Court uf Justice 
aiu fliMpute rehiliw to the inter 
pretatum or the of the 

pro\ wioiiH of t he Maitlatv N’e above, 
p 215. n. 4 

* Article 7(1 (d). It will be noted 
that, unlike tn th4 Covenant, the 
principle of equality of opportunity 
in not limited to cemln oategorsfvi ol 
trust territories. 
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extent the Charter has adopted a limitation upon the 
principle of the ‘ open door/ ^ The idea, which runs through- 
out the Charter, of encouraging ‘ respect for human rights 
and for fundamental freedoms for all without distinction as 
to race, sex, language, or religion,’ is expressly adopted as 
one of the objects of the trusteeship system.^ These funda- 
mental human freedoms include the eventual right of every 
human being to a share in the politieal independence of his 
country, and Article 70 of the Clmrter therefoi-o recognises, 
in language of some elasticity, as one of tlie objectives of 
the truste<*ship system tl^e promotion of the progressive 
development of thc^ trust territories ‘towards self-govern- 
ineut or inde|>endenee as may be a])propriate to the particular 
circumstauees of <*a<*h ttTrilory and its p(*oples and the freely 
expressed wishes of the people concerned and as may b<^ 
provided bv 4h<^ terms of each tru'^teeship agreement.’ ® 
Finally- a provision >^lueh appeals first in the enumera- 
tion of the aims of the system- the (’haiter lays down that 
the object of trusteeship is * to fuither international peace 
and security.’ This somewhat generil statement signifies 
the intention to abandon the diastic limitations which the 
(‘ovenant imposctl u])on tlie mandatory in respect of recruit- 
ment in and fortification of the mandated territories. 
Assuming that the general jadicy of the trustee Powers is 
in accordance with tjie puij>oses of the Charter in matter 
of international peace and security, the pro\ Ldon in -question 
cannot be regarded as a retrogressive step from the poiid 
of view of the interests of the inhabitants of the trust terri- 
tories and of the purpose of tlie trust(‘esliip system.^ 


' S«>e alhivo, |>. ;?14 

• Article 7t»(fl. 

• The manner m which ihiH pr 
viaion 1 % qualities ih c\prcssi\c of the 
inherent complexiticH of the probUni. 
It appftarH that while M»me Ouvern> 
mentM at 8an Francwco favoured 
expreao reference in the Charter to 
eventual political incle|>endence of 
triwt territories, othera eon‘«!deped the 
‘ development of «i*lf»ftoveniment ’ t») 
he an adequate furwalation of the 
purpose of the Charter. SeeCamdian 
Commentary oh tke Ckarttr, DrparU 


then/ oj hxternai AfjatrH^ (\Miferencv 

Series, imr). So 2. p 50. 

• Ne^ertliolesh the plating of the 
turthennue of ‘international peace 
and sM‘c«nt> ' a** the ur* object of the 
trustccahip pn»bahlv larlrayfl 

a certain lack of pix»|H>rtion- unless, 
perimpv ^he Intention was to give 
expreaaioii to the \iew that the object 
of the principle of trusteeship is t<i 
limit colonial iinperialitem which is 
widely ooDSidcred as inimical to 
international peace Article SI of 
the Charter reiterates that it is the 
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§ 94J, As in tbe corresponding case of the mandates, the 
provisions of the Charter with regard to the system of 
trusteeship are of a general character. The terms of the 
administration of tiic trust territories ‘ shall be agreed upon 
by the States directly eoiicerned ’ * — a phrase of obvious 
elasticity — subject to the approval of the General Assembly 


duty of tbe administering auibority 
to ensure that tlio IrtHt territory 
shall play its part in the mainteoance 
of intematioaal peace and security 
and that, acooniingly, it may make 
use of rolunteer forces, facilities and 
assistance from the tni'it territory in 
carrying out the obligations towania 
the Security Council undertaken by 
the administering authority. The 
wording of the Article seems to ru|e 
out conscription. 

* Article 79. For a, somewhat iii- 
conolusi re, discussion of the mcaningof 
that term see the Minuti^s of the Fourth 
Commi'ision of the First General As- 
sembly (Supplement No. 4 to issues 
No. 14, 15. 17 and 19 of the Records of 
iho First General Asaenddy in 1945 and 
1946). In announcing, on January 
23, 1946, in tbe House of ('ommons 
the decision of the British Govern- 
ment to place Tanganyika, Togoland 
and tbe Cameroons under the trustee- 
ship system the Prime Munster in- 
formed the House^that, without pre- 
judice to the ultimate determination 
of the meaning of the phrase * b'tates 
directly concerned,’ the British Gov- 
ernment oonstdereil that the following 
States must be regarded as directly 
concerned : France in respect <if 
Togoland and the Oameroons, Belgium 
in respect of Tanganyika, and the 
Union of South Africa in resp«»ct of 
all three. Tbe interpretation of that 
phrase gave rire to opposing views at 
the First General Assembly, to which 
the Tarioos Trusteeship Agreeinents 
were submitted for approval A mm- 
ority of States, including Soviet Russia, 
ttrgw a definition of that phrase, in the 
sense of an eiteiuiive interpretation 
of^ terms, before the Trusteeship 
Agreements were approved. Accorri- 
ing to the view put forwani by tbe 
United States, the State rlirectly 
oonoemed^ was the trustee State 
itsett whose oUigatioiis were fulfilled 
by affording an opportunity to Stales 


claiming a special interest in tbe 
matter to e.vpress their views and to 
submit their proposals. That inter- 
pretation may not be quite consistent 
with the terms of Article 79 of the 
Charter which lays down that the 
terms of trusteeship ' shall be agreed 
upon by the States directly con- 
eemrd,* wliich would seem to eiclude 
unilateral action by one State directly 
concerned. (The French text is even 
more explicit. It lays down that the 
terms of trusteeship * feroiit objet d*un 
accord entre Ics Klnls directement 
iiiU^resscs.’) On the other hand, as 
Article 79 h silent on the vital ques- 
tion of the nature and the conditions 
of the necessary * agreement ’ of the 
States ibivctly concerne^l, it roust he 
pre^umed to have left the matter to 
bo settlwl, in the absence of an agreeil 
Bidution, In a requisite majfirity of 
the (>encial Assembly. The Trustee- 
ship Committee of the First General 
Assembly, in proceeding to approve 
the various Trusteeship Agreements, 
adopted a proposal of the United 
States according to which ’ the (General 
.Asseniblv in approving tlic terras of 
Irusteesiu]) does not prejudge the 
question of what States are or are not 
••directly concerned ” within the mean- 
ing of Article 79 ' (Genera) Assembly, 
Doc. 2 259, Dccvmlier 12, 1946, p. 13). 
Ill fact, ail Members of the United 
Nations were given tbe opportunity 
to pn>8eot their views with referonoe 
to the terms c»f the Trusteeship Agree- 
ments approvdl by the General 
Asaemblv. In vo^ng against the 
approval of the Trusteeship Agree- 
ments Soviet Kussig gave as one of 
the reasons for her action tbe fact that 
the * states directly olncemed * had not 
Is’cii specified. See iVolfc in AJ„ 42 
(1948) pp. 368 388/ And see gener- 
ally on trupfoeship imn^ements Parry 
in /^.y.. 27 (1969). fp. 164-185, and 
Vedoeato in //ngii# Asruei^, 76 (1960), 
(i.), pp. 613-694. 
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in the case of ordinary trust territories and of the Security 
Council in the case f>f strategic areas.^ Similar agreement and 
approval are required for the alteration or amendment of 
the trust instruments. The Charter provides expressly that 
the authority adiuiuLstering the trust temtories shall be 
either one or mtire States or tlu* United Nations as a whole,* 
The First General A>..s<*in]ily approved, in December 1946, 
Trusteeship Agreements .suinnitted to it in respect of the 
following eight trust territories, hitherto subject to the 
mandate.s system : Tangaiu ika,* British Togoland,* and the 
British Cameroons,® to Ik; administered by Great Britain ; 
French Togohmd * and the hVcndi (’anieioons,’ to be ad- 
ministered by Frane«‘ ; Kuandu Uiundi.*to i)e administered 
by B<‘lgium , Western Samoa,* to Ik- administered by 
New Z<‘aland ; N«‘w Guinea,^® tc* be a<lministered by Aus- 
tralia. In view of the uppro\aI of the teim.s of these Trust 
Agrt'cinenls, the General Assembly found tl»at the conditions 
for the setting up of the Trusteeship Council were fulfilled 
and proceeded to elect the required number of memlKjrs of 
tlie latter. In 1947 the Security Council approved the 
Trusteeship Agn'ciuent in respect of the Territory of the 
I’acific Islands, a strategic tin«t area comprising the Mari- 
anos, Carolina, and tlie Mar'-liall Islands, which were 
formerly administered bit Japan as a mandated <^*-rritory.*^ 
In tho same year the 8econd ticneral A.ssembly ci'proved 
the Trusteeship Agreement for Nauru While Australia, 
Now Zealand, and the United Kingd**m are the Administer- 
ing Authority, Natiru i.-* to 1 m* atlminisfert'd by Australia 
in accordance with an agreement ccjncluded by the three 
Governments concerned. In IttoO the General A.ssembly 
approverl the Trusti*cship Agrt*emcnt for vSomalilanu. to be 
administered by Italy the only non-memlrer of the United 
Nations entnrsted with that function.'* 


' fifl* Mow, 5 94i;. 

’ Artlole SI. 

* Trtaly Strtf4 K.. 19 (t!»47) 

Cmd. 7081. 

* Ibid., No. 21 (1847). Cmd. 70IW. 

* Ibid., No. 20 (1847), Cmd. 7082. 

* Ibid., No. 87 (1847). Oind. 7198. 

* iNd.. No. «ft H847). Cmd. 7188. 


» /6W . ''o. 04 (1947), Cmd. 7196. 

• Ib%d., .\«). 60 (1947). Cmd. 7197. 
'• Ibid., No 08 (1947), Cmd. 72t!0. 
o U»d , No. 7rt(nM7t Cmd. 7J,‘13. 

'« H.u( , No. S9 (1947). Cmd. 7*290. 

*• niiH utTiB consiBtont with tho 
tiTiiiH of Article Kl tif the Charter 
whK'h pro\ that the HilininwteriQg 
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Th« § 94tja. Notwitlistanding sumo variations of language, the 
ofthe principal provisions of the several Trusteeship Agreements 
Trastee- follow a uniform pattern in the attempt to give effect to the 
objects of the system of trusteeship as st ( up in the Charter, 
mrate. 'pJ^^g i,j Article 3 of the Trusteeship Agivcincnt for the 
British Cameroons the ‘ Administering Authority ’ under- 
takes to administer the Q’erritory in such a ntanner ‘ as to 
achieve the basic objectives of tlie international trusteeship 
system os laid down in Article 76 of the Charter.’ The 
Administering Autliority undertakes to collaborate with the 
General Asseiirbly and the 'rrusteeship Council in the dis- 
charge of their func thins defined in Article 87 of the Charter 
in the matter of ripirts and petitions, and to facilitate, at 
times to be agreed up m, ain periodic visits to the 'I’erritoi'y 
which these organs may deem necessary. The .Administering 
Authority' is to be responsible for the peace, order, good 
government and defence of the Tcnitoiy. In ordei to fulfil 
these obligations the Administering Authority is to possess 
full powers of legislation, administration and juiisiln lion 
in the Territoiy. It is to lie entitled to constitute the 
Territorv into a customs, fiscal or administrative union or 
federation with adjac<'nt territories under itsTsoveieigntj or 
control. In order to ensure that the Territory * shall play 
its part in the niaintoimiieo of int<Tnational pf'ace and 
security ' ' the Admini.stering Authoiity, unlike in the ea.se 
of mandated tenitones, is entitled to (slahlish naval, 
military and air Inises. and to eivet fort ili eat ions- in addition 
to possessing the right oi stationing its own foiees tluue an<l, 
generally, of taking sueh measures as are in its opinion 
necessary for the defence of the Territorj . Howe\er, so far 
as the native pr>pulatTon is eoneeriied. onlj volunteer forces 
may Ije asecl for that purpose. 


nuthonty ina> be ' “lie iii<»rc StUc*. 
or tbo Or^aiuHtion itself.* i 

tbf jMrovkHum of Article 86 ( 1 ) relating 
to the Truateeahip Oiimcil hm com* 
poafd of Memtien^of the Umtiwl 
Nathma left rfK)ni for no such latitude 
Italy ia not a member of the Truatee- 
ehip <.>»undl except Ut the extent that 
ahe takea part, without tho right to 


\otc m tho (lolitifralioDH of tho 
('oiiiKil lunocrning Itfie Truat 'iVm* 
t/>ry for Soinalilaml a^id general quea- 
tionft alTocting tho <)poratjoii of (he 
truHtoimbip Ryatom. 


^ Art 4 of the Togejand Agreement* 
And Me above, p. 227, n^ 4* 
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The Agm‘m(‘nta contain proviaiona obliging the Ad- 
ministering Authority to promote the development of free 
political institutions suited to the Territory ari<l to give the 
inhabitants a progressively inereasing share in the govern- 
ment of the counti\’ with a view to tluur political advaree- 
ment to self-go voniment and eventual independence * in 
accordance with Article 7« (/j) of tlie (Jhartei. Pro\Mon is 
made for safegnanling native lavvh and eii'^tom^ as well as 
native land and lesouices in the iriten“-t of the natwe 
population. Although the Administering Authoiity i-s 
entitled to <Tcat<‘ monoprjlies, tht‘sc must b(‘ either of a 
purely fiscal cliaiaclei in the interest ol the Territory or 
(‘alcnlatcd to promote the eeoiKunic afl\aneement of its 
inhabitants.^ Altliough the Administering Authorit\ is 
Ixmiid to refrain from (‘conomk diM^imination against the 
nationaU of ari^N MemlM*i ol the United Nations, it is ex- 
pressly pro\ ided that Midi equality of treatment shall he 
contingent upon the inhabitants ol the Teiiitoiy reeeiving 
most -fa\oure<l-nat ion treatment in the tc’intorks id (he 
State (om-erne<l Thi Tiurteevhip S\ tern thus avoids the 
un(*onditional ' open-door ’ piinuple adopt<*d in some of the 
mandates, a s^^Ntem \Nliidi proved highK flisad\<intageoup 
to the territories uimeincd The Administering Authority 
is under an obligation to ciiMue in the T<*iritoiy comphde 
freedom of eons<*ience and, so far as i tonsistent 'dth the 
requhvments of pulrhc ord( i ami morality, free tom ol 


^ The i»onis or ji“h'pcniiom o * 
ffppeer fven in the Tnist(«'*<hi|» Vw 
on the Pacilic an iin 

developed alraioKio Tni^t Arou to W 
adminiatemi by the Tnited StaU^ 
(Art S), Ths\ were mwtod in tie 
courwj of the considefalnni o( the 
Agreement b% the Seiuril\ Conni \ 
The Unit'Od StAten orijfinall\ opposed 
the inaertion of thoHe wonN Im.< of 
the unlikelihood that siit h itiilerHmd 
ence * eould powdih lie a«hte\r«l 
Within any forwiewible fntnrt^ iti thi’< 
caae. The TniiUM'hhip \,2rinmiit 
with ItaU ( nm-iwnmg Hoini\bl«nd nth 
only inatVument which \ d<iiiiit< 
limit to the duration of (he 
*-Mp nAmel>. i |»enod often 
^ The proviaionA M to monopobtw 


met with lonsiderable iritui'.m lit He 
« foirvp of the toii'-ideration of tl « 
Orafl Agreemeiitv b\ the Geoer I 
\wv.i»mlU, A» a re«!uU the repri 
wntati'e^ of Great Hrilain and 
Ueltrnim made a detlaiation before 
tbf General \s**einb)y nUting that 
flieir 0<i> ernnienta bad no intention 
nf iHinjf the grant of private nion 
nprilica ai n normal instriiroent of 
jHiliPV ; that Muh monopoliea would 
i»e granted onl^ when ^uch a c *urRe 
wrtM esH, *ir1 in the interest ot the 
inhabitants . and that they would be 
gmntett only for hunted perioda and 
promptly reported to the TniatoeAhip 
t\iuneil (Doe. A 25S, |)eeember 12, 
I9i«l. p U). 
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religious teacliiug and the free exorcise of all forms of wor- 
ship, Subject to requirements of public order it is to 
guarantee to the inhabitants freedom of speech, of the press, 
of assembly, and of petition. Effective provision is to be 
mhde for the educational advant'eraent of the inhabitants. 
According to most 'rrusteeship Agreements,' disputes be- 
tween the Administering Authority and another Member 
of tho United Nations concerning the interpretation or 
application of the provisions of the Trusteeship Agree- 
ment shall be submitted, if they cannot I)p settled by 
negotiation or other means, to the Internationa) Court of 
Justice. 

.'ttnt«g!c §94t. The Charter distinguishes between ordinary trust 
territories and so-called strategic areas which may include 
part or all of the trust territory. With regard to t hese areas 
the strategic requirements of defence and .security make it 
necessary that the functions which with legard to trust 
territories in general are exercised by the General Assembly 
should be performed by the organ which by viituc of its 
composition is able to act more expt'ditiously and which i.s 
more particularly associated with international peace and 
security, namely, the Security Council.* But it is oxj)re.s8ly 
provided that^the general principles of truste<>ship as laid 
down in Article 76 of the Charter apply to strategic areas 
and that, subject to the specific trusteeship agnements and 
requirements of security, the Security ('ouncil shall avail 
itself of the services of the principal organ of the trusteeship 
system, namely, the 1'rustee.ship Council.* The Tru.steeship 
Agreement for the Territory of the Paeifii* Islands (formerly 
Japanese Mandated Islands), approved by the Omncil in 
April 1947, differs but little from other Trustet'ship Agree- 
ments. ThiLs the application of the provisions of Articles 87 
and 88 of the Charter in the matter of annual reports and 
visits to the Territory can be limited in resect of areas 

* Kaniely, lhr/K6 relating h) Togu- th<‘ alwencr i>f ftiichkproviMions from 
land and the Oamerofinfl under Biiliah other TniRt AgreemejlU. 
and French adnuntetraiioD, Weatem * Articles H2 and 

Samoa and ftuandn-Urandi. Thera * Article 83. 8c<r also Cotuulian 

ficema pt be no reason of principle for Ccmiaealof^ on nAc CkarUr, p. 51 . 
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which may from time to time be specified by the Adminis- 
tering Authority as closed for security reasons,^ 

§ 94i. The fundamental importance of the system ofTfaePunc- 
trusteeship in the scheme of the Charier is given expression 
by the fact that the ultimate responsibility for its operation Nations 
rests with the General Assembly and, with regard to strategic ^ 
areas, with the Security Council. These bodies approve the Trust Ter- 
trusteeship agreements ; their consent is required for any 
alteration or modification of tliose agreements ; they bear 
the general responsibility for the administration of such trust 
t.erritorie8 and strategic areas in regard to which the ad- 
ministering authority is placed with the United Nations as a 
whole ; and, finally, the General Assembly exercises, in 
principle, concurrent jurisdiction with the Trusteeship 
Council with regard to the sujiervision of the administration 
of the trust territories. In particular, it is to the General 
Assembly that the administering authority is to make an 
annual report uitli regard to the territory eiitru‘<ted to its 
administration.* 

§ ft4m. The normal function of supervision of the ad- The 
ministration of trust territories is conferred upon 
Trusteeship Council- one of tlie six principal organs of the Council. 
United Nations. In particular, the Tru.stee.ship Council 
may, under the authority of the Geicral Asseinhl (a] 
consider reports submitted by the Administering Air hority ; 

(b) in consultation with the latter accept and examine 
petitions from the inhabitants of trust territories and, 
probably, from elsewhere ; (r) arrange for i^eriodic visits to 
trust U‘rritories at times agrewl upon \'iith the Administering 
Authority ^ id) formulate <iuestionnaires on the political, 


> Art. 13. And «!«, K^nerillj, 
Uobiiins m BuUdtn of Dej^rtmenl of 
Shttf, IC <m71, pp. 783.7PC 

• Articlw 87 imtl 88. With 

to Htmbtgie mm the funotumH i>f the 
Tniled Niitinn^ ere rxereised h\ the 
Security C<ounctl (Article 83). 

• Article 87. 

• No comMponding provwion o to 
he found in the tnendatM. The hl»erftl 
intorpteUUoR givwi by the Tnintw- 
ship Coufiail to the provisions of the 


Charter cnnreminp petitions from and 
visits t<» tni?t tcrr«tor\ may tie 
gauge<] from the fact that the first 
visiting misMon sent by the Couneil 
ana thr ent to Western Samoa m 
UU7 to mve'itigate a petition from the 
leadei^ and repreaentativea of that 
Territory asking that it be granted 
rtlfgoo'iiinient .Ve Finkelstein in 
htnmhvMl Or^ani'oioin, *2 (1W8). 
pp 268-282. Visits of this nature 
ba\c lieoome a prtiminent feature of 
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economic^ Rocial, and educational progrosa of the inhabitanta 
of the trust territories —such questionnaires to form the 
basis of the annual reports submitted to the General 
Assembly by the Administering Authority ; (r) take any 
other action in conformity with the IVusteesUip Agreements. 
The various IVusteoship Agreements hxf clown that the 
Administering Authority shall make to the General Assembly 
an annual report on the basis of the questionnaire drawn up 
by the Trusteeship Council ^ — such reports to include in- 
formation bearing on the ineasuix's taki n to giv<‘ efteet to 
the suggestions and ix’coinmendations of the General 
Assembly and th#‘ Security Council, ft is also provided that 
the Administering Authority shall designate a repn^*l*entative 
to attend the sc\ssions of tht‘ Trusteeship Council at which 
the annual reports are considered. 

The eoinj)osition of the Trusteeship (V)iineil - differs radic- 
ally from that of the Mandates Commission umler Article 22 
of the Covenant. The salient feature of the eomposilion 
of the latter was that its members were not ropreM^ntativiss 
of Governments and, secondly, that the niaj(»rity of the 
members of the Commission were not nationals of the man- 
datories. According to Article 86 of the Charter tlu* Trustee- 
ship Council consists of States members of the United 
Nations each of which has one vote.® The CharUT lays 
down that the represent at ive.s of these States must bc‘ 
persons ‘ specially qualified.’ * The Slates in question are : 
{a) those which adinini.ster trust territories ; (/>) such per- 
manent inemhers of the Security (\uineil as do not ad- 
minister trust territories ; (e) States elected by the General 


tlif* work of the Tni»t4M'Mhip (''Hincil. 
.-V detailed acooiint of them will Iw 
ff>und in the ftueo<rtwive istmes ai the 
Yearb*Ktl' of the Ignited Snhone, 

• In April 1(147 the Trueteeehip 
Council approvcfl proviMionally 1h« 
form of a questionnaire which, in 
ae<^ifidanee with Article 88 uf the 
(*harfer, should form the baai<t of the 
annual rep<irt8 on each Trust Torri- 
Oir>. The documenj^ contains qufsS' 
'tn such matters as the status of 
the Ter* >t >ry nncludioff the orfraaisa- 
tion of ifa IcgiMtative. arlministrative. 


and judicial Mystenirt) am! its inhabit- 
ants, intematiima! and nyionnl rela- 
tions, and the advaneeruent achieved 
ill the piklitieal, et onotnie. e<luoational 
and spheres. 'I he latter in- 

cludes quest M»ns on standards r>f 
living, status of women, human rights« 
lahf>ur eruiditions, public health, sani^ 
tatjon, drugs, Alcol^d, pipiilation, 
social security and felfure, housing 
and t<iwn planning, i^d pimal «>rgan- 
Uation (Doc. T/ 14), - 

« Artielo 8r>. « Articb) HU ( h. 

♦ Artielo 86 (2). 
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ABsembly for a {>oriod of thrt*e years. In this category as 
many States are to be elected as is necessary to ensure that 
the total number of members of the Trusteeship Council is 
divided equally between those members of the United Nations 
which administer trust territories and those which do not. 

By the end of foroj the composition of the Trusteeship 
Council w’as a.s follows: nieinliers administci ing Trust 
Territories (Australia. Belgium, Fiancie, New Zealand, 

United Kingdom. United Sfale.s) ; pt'imanent mcnibtrs not 
admini.steritig I'lust Tcrrilorics (China, Soviet Russia); • 
elected membci's (El Salvador, Syria, India and Haiti). 

The comiwsition of the 'rru.stee.ship Council appears, at 
first sight, ojK'U to objection inasmuch as it aubslitutes 
governmental reprc.scntation for the system which obtained 
with ifgaitl to the Mandates Commission. 'I’he lattei was 
composed of individuals not representing any Government, 
and this fact wa.s generally regarded as a guarantc-e of its 
impartiality and indcfR'iidenee. But it must be home in 
miml t bat a substantial mea.'iiie of such guarantee is intplied 
in the fact that one half of the members of the Trusteeship 
Council are Stat<‘s not administering trust territorie.s; that 
the Truste<‘shij) Council is accountable to and acts undei 
the authority of the General As.scmbly w hich has coucurrent 
jurisdiction with it in the function of suiiervision normally 
exorcised by the Tnistw-shi]) Council ; that the hvter is, in 
law. bouml to perform its tum'lion.s in a manner cdculated 
to fulfil the purpoM* tif tlu' trusteeship system ; and that 
the adoption of the jiriiieiple of majority in the voting of 
the Trusteeshiii Coum-il ' iiiiniim.es the danger of an undue 
tendency to jsilitical eoiiipnmiisc alien to the objects of 
trusteeship but iiiheieiit in bodies acting under the require- 
ment of unanimity. Moreover, the circumstance that the 
decisions of the 'riusteeship Council are decisions of Govern- 
ments, as distinguished from tho8i‘ of private individuals, 
may Be a factor inca'asing (heir effectiveness and authoiity. 

§ 94n. In considering the question of sovereignty 
trust territories- a question which is by no means of mere ^y^Trurt 
academic importance- the distinction must be borne 
‘ Article 89 12). 
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mind between eoveteignty as such (or what may be described 
as residuary sovereignty) and the exorcise of sovereignty. 
The latter is clearly vested with the trustoe lowers subject 
to supervision by and accountability to the United Nations. 
For most practical purposes the consequences of such 
exercise of sovereignty are identical with those flowing from 
sovereignty proper. Thus as the trusti'e States wield full 
power of jurisdiction as well as of protection, internal and 
external, over the inhabitants of the trust territories, the 
governments of these territories aie entitled to exact 
allegiance from the inhabitants although, in strict law, these 
do not possess the nationality of the trustee i>owors.^ For 
it is fundamental that trust territories do not form part of 
the ti'rritory of the states entrusted with their administra- 
tion. Fur this reason the latter cannot cede or otherwise 
alter the status of trust territories except with the approval 
of the United Nations in which the re.siduary sovereignty 
must be considered to be vested.* 

The governing consideration is that, in the language of 
the Charter, it is the United Nations which establishes under 
its authority the system of trustee.sinp and that the status 
of the Power e.xercising sovereignty is that of ‘ the admin- 
istering authority.’ * In essence the po.«ition is the same as 
in the corresponding case of mandates.* The terms * trust ’ 
and ' tutelle ’ (in the French text of the Charter) * are terms 
of generally accepted legal comiotation implying a delegation 
and fundamental limitation of authority — a linutaticMi in- 
consistent w'ith the exclusive advantage or an unrestricted 
plenitude of power in the authority entrusted with th<‘ 
functions of administration. The Charter is a legal instru- 

* Bee the etetemeiit of the BntUb draeal or expubion of the trustee 
Prime fifinister in the House of Power from the llnited Nations. 
Commons on January 23, 1946, to the f'oaoJmn f Winenhiry on the Chariot, 
effect that such persons have the p. 52. 

status of ‘ British protected persons * * Bee abfive, { 04r. 

^Jpee above, p. 236. * The terms used ari * regime inter* 

* Article 61. When the (Charter national de Tutelle.* fterritoire sous 
was drafted there waa no dispoaitton tutelle/ * accords de fTu telle,* * Con- 
to rule out the possibility of the seil de Tutelle.* Thff Spanish text 
United Nations transferring the trust refbrs to ' administraiidn ftduciaria»’ 
ierritoty tn ease of a violation of the * terrJtorios fideieometldoe,* * oonsejo 
trusteemlp agreemeut or of the with- de administraoidD ffdodaria** 
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ment, and the technical terms used in it must be given an 
interpretation consonant with the general principles of law 
applicable to the terms in question. Whatever may be the 
motives or incentives of direct advantages animating the 
State vested with the functions of administration, the rela- 
tion of ‘ trust * or ‘ tutelage ’ or ‘ fideicommissum ' ^ implies 
fundamentally a relation of service and delegation wholly 
incompatible with any exclusiveness of rights of sovereignty 
on the part of the State concerned. This aspect of the legal 
situation is of the essence of the system of trusteeship. For 
tliis reason there may be some difficulty in accepting as 
hel])ful the reasoning of the International Court of Justice 
in its Advisory Opinion concerning the Statu/i of Scnith^West 
Africa where, apparently in answer to the contention of 
South Africa to the effect that the obligations of the mandate 
liad ternd.iated with the dissolution of the League of Nations, 
the Court slatiNl that it is ‘ not possible to draw any con- 
clusion by analogy frtun the notions of mandate in national 
law or from any other (corresponding] legal conception of 
private law/ * Any suggestion that the obligations of the 
mandate had terrninati‘d as the I’esult of the dissolution of 
the Ixjague of Nations could jiroperly be answered by hold- 
ing, as the Court in fact did, that the provi.sions of the man- 
date crealeil an international status for the territory, inde- 
l>endent of the continued existence of one of the p* rties to 
the original instrum<*nt.® But the notion of delegation of 
jiow'crs and «)f the priinary and residuary sovereigiity of the 
authority from w'hich the powers of the administering State 
alo derived is a general principle of law of enduring value and 
practical application for both mandates and trust territories.^ 
Although the majority of IVusteeship Agreements provide 
that the territories in (question shall be administered as an 


^ See above, p. d. 5. 

• y.{ V. p 132 

• See above, p. 215. 

• See the obeen etion* on the 
ject in Judso McNair's Separete 
Opinion, tM,, p. 148, He refers in 
thw connection, to ‘ mice ami institu 
itons of private law as an iinlnAtion 
of policy and principle rather than as 


ihnMtl> importini? these rules and 
iiiKtitHtn>ns.' It IS pn>bable thai in 
this <UM he rules and principles are 
not different. The notion 

of deleijatioii i>f powers, and the 
ismioinitant obligation of aceonnt* 
nhihlj . are general principles of law. 
See Sob'S arr-Liebermaiin, Vormumd^ 
9 chirfl und Treuhand (1951). 
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‘ integral part ’ of the Administering State/ it was made 
clear at the time of the approval of the Agreements that that 
phrase does not imply any claim to sovereignty over tiui 
trust territories/ That fact of <lelegatioii implies also the 
ultimate power of revocation in case of abuse or failure of the 
trust vested in the Administering State. Finally, the pio- 
visions of the various Trusteeship Agreements pointing to 
the eventual self-government or indepcuuionee of the Trust 
Territories emfdiosise the absence of intention to transfer 
sovereignty to the Administering States. The inhabitants 
of Trust Territorio.s do not aetpiire the nationality of the 
Administering State. Treaties (*oneiuded b\ it do not 
apph auto!natii‘ally to the Trust Territuij, although pio- 
vision is made foi their application if, in the opinion oi tlu‘ 
Administering Authority, the\ are appiopiiate to tJie nec'ds 
of the Trust Territoiy and aie eoiuhuue to the aceon'plish- 
meiit of the principles of the trusteeship s\stem The 
question whetlier the esiabli'-hinent ol .i customs, fiscal or 
« 

^ Article 4 of th« Xgiumint for matter of a^iiuiniKt nit i\(w rin\enietiic 
Xew (riiinea usci* the expression 'as «ind were not coiihidtred hs KrAiitinif 
if It were an inte^ml part of Aii^iralta.' to the (Joiernnn ’iN ol Belgium and 
The exprc^ion * aa an integral part ' hrance the p(«\ier t4) diininith fhi 
doea not occur in the Xgreeinent tor jMditical individuahti ol the Tni«t 
Tanganyika protiabU for the reaoon TerritoruM The Untinh dc legato 
that the latter ^<4 a self contained stated that the rete;it ion oi the Horda 
lemtory of suh^tantial aire, while ‘ax an inteitral part' in the Tiiiatee 
Togaland and the (’ameroona ire ahip Agrermi nt for ToK*>laiid and the 
< ompowMi of nirrow stnpa of UTnf«*i\ Oameroons uiuhr Biitish administni 
odjominjt. rtajic^lo elv, the Oold t ion ' did not invoUe administration a'* 
iloaat and Nigeria, they had Keen an integral part of the riiiird King 
admiuMtend tn the pant as lutc^ril dora itaelf and did not iinplv^Hntish 
parts of the latter terntories, HU i»p 1 1 so\ereignt.\ in tluso nroia (Iteneial 
to the provwioiia of the mandut*** Aaflembly, Doc A 268, December fC, 
l^nally, the jihraae does not occur in 1946, p 6) In the lourat of the dis 
the relevant Article .3 of the Agree cu»Hirm ofthetemiH of the Trusteeehip 

rnent for the Pacilir* fslanda adnnnia Agreement com erniQg the former Jap 
tered by the f'nited ^tatei (see aho\e, itncAe mandatetl tcrntoriefl the repre 
i 94il7) ; it appeared tn the Draft sub aentativo of the ITnlUd .Statca in the 
mitted by the Ignited States to the Security Count i1 wiflied it to be re 
Security Coumil but wa« deleted bv cordtsi an the view of the rnited 

oommoQ agreement Tt wiU t>e notefi States that the T^iateeship Agree 

that the expres.slon in question wa>* roont is *iii the nathro of a hdat^Tal 
qipd in * B * and ‘ * mamlati'H. contract Wtween tlie Pnitf^l States. 

on the one hand, And the 8ecurit> 

* The French and Belgian delegates Council on the ether ’ : SecurUu 

to the General Assembly sUte<l that ^ Wnrd. O^taZ Aecoh/jf, SecH>nd Year, 
‘it waa the interpretation of their No. 23 (1947), p. 476.. This statement. 
Governments that the words ** as an it is lielieved. ar curateh express^ the 
integral port " were necessary as a legal poHition 
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administrative union of the trust territory with other 
territories subject -to tlic soxereignty or control of the 
Administering State is compatible with the principles of the 
trusteeship system is a question the answer to which must 
depend upon the circumstanc^es of ea<*h individual ease.^ In 
the (lencral Assembly adopted a Resolution rc(piesting 
the TrusU^eship ('onneil to recommend to the Administering 
(Jovemnients that the Hag of the United Nations he flown 
over all Trust Territories side by side 'with the flag of 
the Administering Authority eonn^ined and tl»e territorial 
flag, if any. Tin* Resolution, inaMiiuch as by implication 
it denies any right of exclusive sovereignty of the Admin- 
ist4*ring l^ower, is in aceordanee with llie legal position of 
the trust lcrritoric‘s 2 

§ 04o. It is in keeping witli tlu* <haraeter of the Charter Depend- 
of the United Nations, among the purpo-^es of which figure 
pnmiinently the t mouragenumt and proniolion of funda- auuide 
mental human rights and fned(»ins, that it should ali^o trustee- 
eoncern itself witli dependent terntfiiies, other than trust 
territories Pundamental freedom^ include, ultimately, " 
freedom fiom government im]>os<‘d by another State or 
nation. An international society committed in its Charter 
to tlie recognition <if tlit"-e jinnciples eaniml disintei’est itself 
in peoples which have not \el attaiiu‘d a (‘ondit^r^n of self- 


' That queMii*!! his l<m lln* suh 

jiMt of oxannriHtion b\ lh« (icneial 

Vsseinlih and (’<»niniit!<‘«*s ijjpomfnl 
hy it *nd Iho TniMtislup (''Minnl 
an arcount of <l)r of tlu* 

on Admimstratt\e Unions 
K04) in AJ pp 

7tii 732. ftliiU) Mathifif >n hJttHr 
SVr//< (ISCKM \ol i pp 

’Ull 3ii4. Tho On*'ral Assoinhlv has 
rt«olicd that adinuii(«tT‘<in\e, fiscal 
or onstems unuiriM should ii<»t in nnv 
a\v rntnpromiH^' thi* i‘\oliifw'n >f 
HU\ Trust IVnitorx towards mII 

iC^^viTiinitnt or indi'|K‘iith‘[u(», *r 
('hanimt* thi* distiiut charartvr ol a 
Tniat T*‘rntory I n ) IhVJ t hi* t inu r d 
Nisi'inbly ankoil ihfi Adniiuistorinit 
Atithontma In roiitipno to li.in*»unf 
ditnih'd inferiiiution to th<* Tnist** 
«hip Council on the opi'ration of all 
adnuniatmtivr uniona. mduating tlu' 


»d\ant vt-* ih'Hvi^fl h\ U» mdigiu 
uii'' inliahitants from mu h uiiioris It 
dsM ivp'i'^'i'd the I ‘po that fhi' 
\dMM^l^Wunr Authorities vptmhi 4<»n 
si hr the fntlv expressed wihIms of 
the popuhtutn «'ii tlu it and that 
thr\ winild ci*n«uilt the Trust<H*ship 
Ooiimil on aii\ * hangex m the exi*»tini: 
unions or an\ prop(*sal> * ' estihlnh 
lu a unioriH Thi folh>wiu( 3 ; are tlu 
I Mstin^: iiniona of this kind • iVitNh 
r e *Jand and ('iiueroonh nilh 
Xi.ri r? I . Kn nt h I n^r »1 iiul and 
('aniMonns with iLi hutuh I loon . 
f{unn*lM ' *nnidi with Ih li^mii (Vui^o; 
T »!»j? \u\ I » * w It h Kenv h and 
rt'andi, aiul New Umiiea with 
rapu. 1 , whu li J** an AuHtrahan non- 
•<elf p«»\eiinntf feint‘*r\ . 

* s,< / ^ 3 fChTti). p 270. As 

t ' the United Vatuma llafr aeo below. 
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government and the well-being of which is not safeguarded 
by the system of trusteeship. From this point of view 
Chapter XI of the Charter, which bears the title * Deulara- 
tion Regarding Non-Self-Goveming Territories,’ is of special 
significance. In that Declaration members of the United 
Nations administering territories ‘ whose peoples have not 
yet attained a full measure of self-government recognise the 
principle that the interests of the inhabitants of these 
territories are paramount, and accept os a sacred trust the 
obligation to promote to the utmost . . . the well-being of the 
inhabitants of these territories.’ That obligation includes, 
in particular, the duty, in the language of the Charter : 

(а) ‘ to ensure, with due respect for the culture of the 

per>ple8 concerned, their political, economic, social, 
and educational advancement, their just treat- 
ment, and their protection against abuses,’ and 

(б) ‘ to develop self-government, to take due account t>f 

the political aspirations of the jMJoples, and to 
assist them ill the progressive development of their 
free political institutions, according to the particu- 
lar circumstances of each territory and it.s peoples 
and their varying stages of advaffhemeut.’ * 
These, within their general compass, are legal obligations 
But they arc obligations for the implementation of which 
no machinery is provided, anti to that extent they may create 
the impression, which is not wholly justified, of establishing 
merely a moral obligation Thus while the States in question 
are required to transmit regularly to the Secretary-General 
statistical and other information relating to economic, social, 
and technical conditions, such information is described as 
Iieing of a ‘ technical nature,’ for ‘ information purposes,’ and 
only in so far as this is consistent with * security and con- 
stitutional considerations.’ * In connection with the infor- 
mation to be supplied under Ciiapter IX the (j^iestion arises 
ae to the position following upon the fact that, ^ the view of 
the State internationally responsible, a torritoi^ has become 
self-goveming and that, therefore, there is ito longer an 
obligation to transmit the information requirHl under the 
* ArUolo 73. • Article nU). 
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terms of that Chapter. While it is clear that a decision on 
the subject carmot properly lie within the exclusive com- 
petence of the State hitherto bound to supply information, 
it is not a deciHion which can easily be intuie by reference to 
a ready-made or elastic formula * as to what constitutes 
a self-governing territory. Yet although the United 
Nations does not in this case possess anything approaching 
the powers of supervision and scrutiny with which it is 
endowed with regard to trust territories, the subject matter 
<.>f the Declaration is one of legitimate concern for the 
United Nations. In particular, the General Assembly has 
in regard to it the same powers of discussion and, probably, 
of recommendation which it has in respect of ‘ any questions 
or any matUirs within the mjojks* of the Charter (Article 10).* 
On the other hand, tiicre seems to be no warrant in the terms 
of this pan of the Charter for extending the obligations of 
the members of the United Nations m relation to information 

* TlieCii rif nl Vwuililv ami \«rn uh In M<*mh#'r9 under Article 73, In the 

or^aiih appointed !>> it ^tuditd course uf that year Great Britain, 
ihe quoHtion an t4> iiliit ar* firt-ors Traruv, t>’e Cmted Staten, Australia, 
amounting to ‘wdf nt.' In Xea Zealand, BetKium. Denmark and 

1**53 the f«>lloMiM^ rc < onM<ler<*<nn Holland either offered or declared 
the («em ral A'<^emW% itf U ndevant their intention of transinittmg in 
though not (xhauHtno Minditiom formation aith regard to certain of 
l/f) the politH.il ads inioincnt ol the their dependent terntones In l)e> 
)M>puUtioii siiffieiont to enable them cenilwr l*)4t>, the General Aasembli 
H) decide the future- <leKtiriy of tht iii«tt»‘ucted the Secretarv General to 
territory 1)> meanh of d4 rinnnitie pfvi ron\ene s ('ommittec i MipoMMl in 
i eases (h) the fiiru tioiiing <»t a repie- equal numbers of the rep«(.^DtatiTee 
MUitatixe H>*»tem ot g<»\<ninient with of the abo\e mentioned States and of 
Ifono^lic ofecti<»n>» «'n a donuw ratio State** electeil by the General As- 
ha»M , <r) enjoyment ol individual sembU, and aided by representatives 

iighta; (d) alweni e i»f aii> pn‘SMire»*r of certain speoalHed agencies m an 

(OtTfion on the jKipulation h«i that it a<ivisory capacity, for the purpose of 
may In* iti the |N)Hition t<» * xpie-*- it'* aasisiing the General Assembly in the 

views aa to the nation il or inter consideration of the information re> 

national status «ht<h il maj wwh to mveii jMtrrutl of the Ae^embltf, 

atiaui ; (e) Iissurance that the views No 7.5, Suppl. A li-t. Add 1, p. 884 

of the |M>pulatiott w-ould bo m'^pev ted As to yhe tirsl Report submitted by 
It IS doubtful w^hetlier, as ih'udtMil h\ the I nited States see Arnold in 
It m HI53, the Geneia! Asncmblv Foreign AJJfitre, 25 *D>47), pp. 655- 
vcting by simpU majoiitv is th* 666. In 1047, the Governments ad- 
pnvper bcwlv to answer questions .d ininfotcrinR non -self-governing t wn- 
that eornplexitv. tones in >e South Pacific signcii an 

* In February IM«. the Tieneral agreement establishing the South 
Asaerobly approved a Iteeoliilion on Paoifit I’oinmission w hose object is to 
Non-Self-Goventing Peoples in which pnmiote the evonomic and social 
the fieerotary-Oeneral waa requested advancement of the two million 
to meluda in his animal report on tho inliabitanta of the South Paciho • see 
work of the Oi^imtion a summarv Sud> in BuUeUv of State J>epoHm€nt^ 
o( the iolbnnaiutn transmitted to him 16 (1947), p. 469. 

VOL. U 
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to be supplied and otherwise, for instance, by enlarging the 
scope of inforroaiion to cover matters of oonstitiitioQal 
development or the measure of prepress achieved in the 
direction of self-government or indcpt'ndence.* With regani 
to both trust terrih»ries and non-sclf-govoniing territories, 
the achievement of the purpose of the ('"hartcr depends in 
equal measure on the fulfilment by the members of the 
United Nations of their existing obbgations and on their 
determination to curb any tendency on the part of the 
(.leneral Assembly or other orcans of the Ihiilecl Nations to 
extend tlie obligations of the Meml>ers either directly or by 
way of K*cominendationh calculated to exercise pleasure of 
a political or moral cliaractcr.® 


X 

NEUTRAUSED STATES 

)\«* 4 t)akc 1 . pp 27 31 i §12 HvtJt* i 1*17 l*»s Hlunttt^hli 

§ 745 -Keith's \\ h«*4ton pp 110 1 1-1 Aii/ilntti pp »VtUc i 

pp 121 -1 34 HciTttr, § 117 H.ickHt>rlh i § 17 Striipp fhtnf^nt* § 


* abf>\< [> J4I, n 1 

* Thun there han btM n a teiidem^ 

to aasimiLite in mnoaure the 

trontento and the machinery uf oxani 
ination of the information supplied 
with regani to non self go> <‘nuiig 
tomtones to thow of trust tern » one <». 
A aperial C'onimittce, oreate<i tlu* 
(*< naral Assembly, examines by refer- 
ence to a detailed Stamlard Form of 
items approaching that relating to 
Trust Temtones the information n> 
reined irum States administenng non 
Helf governing temtom^. Morfo^er, 
th(L General Assembly has declan d 
the voluntary apbmiMUun of data u 
lating to constitutional devclopnientM 
in these temtones to he tully con 
Mistent with the spirit of the (liarter 
In 1052 the flefieral Assembly rrsvim 
asemied that the adounisienog States 
shoold voluntarily include in their 
reports information as to details 
relating to the extent of self-deter- 
mination in the temtones in question. 
* m particular regarding their political 
progreia and the measures taken to 
develop their rapacity for self-deter- 


min itiori mtl tluir politu il 

uHpiralionA auii tn pronuiU the pro 
gre4'*i\e ilovelopmint of their fne 
{Militual inHiitutioiiH With rt^gHnl 
to Trust Territory H thenwlvcK, tlw 
(lenemi .VsMimbU adopted in 1952 a 
He44t}utinn (55H iVl)) nquisting the 
AdininiAtenng hMtes to suppU in 
formation »wffr aiti as to ‘the 
measures, taken or (^>n ten) pis ted, 
whiih are intended lead the fruHt 
T»rritor\ m the shortest pi>Hsibie 
limo, to the objcitive of self govern 
ment or iniie|MTtideiu.e ' and ‘the 
fienmi of time in which it is expiM ted 
that the Trust rrmtor> shall atUin 
the ohjet‘tive of self government or 
'inde{)endenco.' As non-sf^lf gov ern 
mg temtonen in relation to the 
( hatter see I nhrtwli^)nal (^onnttaiwn 
No. 435 (1947) , F^x in IrUemaiwnat 
Organizatum, 4 (19^), pp. 199 21» , 
Johnson in y«f#r of World 

Adairs, 1951, pp 2t(» 231 ; Kagleton 
III AJ., 47 i 1953), )»>. Hti .93 ; Kelsen 
TAe Law 0 / the ( ntid *Va/ion4r (1950), 
pp. 550-500; Faweett m /f K., 20 
(1949). pp 85 93. 
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Faucbille, §| 948-367 (6) Pradu-r-Fwl^rd, ii. §§ 10014015 Nyu, i. pp. 410 
431- -Rhitr, i. J7 advo, i\ 25% 2610 f'nirhji^ja. i §§168476 - 
Cavafflieri, pp. 164-174 --Piocioni, E^ai svr la neutndiU pfrpAueUe (2ncl 
«*d., 1902) Hr^ndiiit, f)fs fJfeU dt la neutral tU perpeluelU (1898) - 
Tswifttcottt l)e la tulualion jnrtdique <U» £tatB neutralises (1805) -Wickox 
iSeutraliaati(yn (1911)- l>e«}(ani|w, i;£tai neutre d tUre permanent (1912) - 
Richterf Die Aeutralwitton ton Staaten (1913) -Krauel, Aeutraiikit^ 
AeuiialwUim, and Bffriexlung un Volkerreeht (1915) — Littell, Th 
Aeutralisalwn of Statfs (1920) — DupuiB, Ia droU des gens et Us rapports 
des Grandes Buissajices avec les autres tials (1020)— Suttile, Nature juridtqve 
de la neutral^U 4 permanent (1920)— Ektlahl La neulraliti perpdtueUe 

at ant U patU de la BociiU des Saitons (1923) Strupp. NeutrahsaHon, 
Be/nedung, Untmthtartsierung (1033) (a comprebensiTe tn^atwe)— Morancl 
in R.G , 1 (1894), pp. 522-537 -Nya in /?./.. 2nd Her., 2 (1900), pp. 467 
and 583 , 3 (1*)01), p. 15 -WVfttlake in R.I., 2nd Bcr., 3 (1001), pp. 380 
397 -WiiiHloa in .1 J., 2 (lOiW). pp. 3% 386— llagerup in R.G., 12 (190<1), 
pp 577 602 -Wukpr in A.J , 5 (1911), pp. 639 652-Ench m Z.K, 7 
(1913) pp. 15J 470 liriliJim m I.J 21 (1927), pp 79 94 Mo«r-dU» in 
/in w(a, 22(1930) pp 370 395 '»2i> 541 ami 23 (1031). pp 5M»6, 199 215 
Dull tin lltvfuf Hicutil 67 (10.P.1) (I ) pp 7-112. 

§ 95. A neutralised State is a State whose independence (-’oncep- 
and integrity are for all future tune guaranteed by an inter- 
national convention, under the condition that such State>f«t 
binds itself never to take up arras against any other State’ * 
except for defence against attack, and never to enter into 
such international obligations as could indirectly involve it 
in war. Not to l)e confused * with neutralisation of States is, 
in the first place, neutralisation of parts of States, of rivers, 
canals, and the like, whicli has the effi i-t that war i nnot be 
raade and prepared there ; .>econdly, the special p.-otection 
arranged, for the lerin of war, in special conventions for 
certain establishments ; and thirdly, the unilateral declara 
tion of a State that it will always n‘tnain neutral,* 


* See bidgw. § 2(*7, ami \ol. ii. § 72. 
with Note on dfmiliUnsation, neu 
irahmtion, and internattonnliMtitm. 
An to Tangier nee (Jnul. 2293 of 1024 
for the CVxnvention organwinff the 
Tangier aone ; Treaty N«rif«, No. 25 
(1928), for the (ViaTemion of 1028; 
.4.J., 23 (1929), Suppl, pp. 235-284 ; 
below, vol. u. S 72 (9). and Uu/e in 
RJ., 3rii aer, 5 (1924). pp. 51H) 629; 
von Gravenitz, DU Tangt^ Frags 
(1926); Cot in 52 ClunH (1925). 
Pp. 609-627 ; Weir Brown m J.(\L . 
3rd aer,, 7 (1925). pp. 86-90; Kitz- 
Rerald in R.Q., 34 (1927). pp. 145 170 , 


Hudson in .1 ./ , 21 (1927), pp. 231- 
237 (the Mixed (V)urt) ; Toynbee, 
Survey, 1929, pp. 189-201 , Charleiv, 
statui de Tanger (1027); 8tiiart, 
The Internatwnal ('dy of Tangier 
(1931); Baldoni, La wna d% Tangeri 
(I03lb And m Rivista, 22 \)930). 
pp. 396 1 14 542 .582 ; and stn.' abo\e, 
§ !»4 

* On so called ' autonomous neu- 
tralisation * see Rolwrtson in AJ,, 
11 (1917), pp. 607-610. There it no 
doubt that any State can declara 
Itself permanently neutral, but it it 
not * neutralued ' in the sente hitherto 
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A«t and § 96. The act through which a State becomes a neutralised 
Condition t^aty of the guaranteeing States 

Neutral- between themselves and the State concomed, by which 
“* treaty the former guarantee collectively the independence 
and integrity of the neutralised State. The condition of the 
neutralisation is that the neutralised State abstains from 


Inter- 
national 
Poeition 
of Nen- 
traliied 
Statee. 


Switeer- 

tand. 


any hostile action and, further, from any international engage- 
ment which could indirectly involve it in hostilities against 
any other State. It follows from the neutralisation that the 
neutralised State can, apart from frontier regulations, 
neither cede a part of its territory nor acquire new parts of 
territory without the consent of the guaranteeutg States.* 

§ 97. Since a neutralised State is under the obligation 
not to make war against any other State, except w'hen 
attacked, and not to conclude treaties of alliance, guarantee, 
and the like, it is frequently maintained that neutralised 
States are part sovereign only, and not International Persons 
occup 3 dng the same position as other States. This opinion 
has, however, no basis if the facts and conditions of their 
neutralisation are taken into consideration. If sovereignty is 
nothing else than supreme authority, a neutralised State is as 
fully sovereign as any not-neutralised StateT It is entirely 
independent outside as well as inside its borders ; independ- 
ence is not identical with unlimite<t liberty of action.^ 

§ 98. The Swiss Confederation,* which was recognised by 


understood. An in<«tance of self- 
neutralisation is afforded by h eland, 
which in 1918 declared bersolf 
* jtermanently neutral ’ and 
Foreign State Papere^ 111 (1917. 
1918), p. 706. Article 24 of the 
Conciliation Treaty of February 11, 
1929, between the Holy See and Italy 
(the Lateran Treaty, see below, f 106) 
may he regarded as another instance. 
In that Article the Holy See declares 
that * it desires to take, and shall take, 
no part in any temporal rivalncs 
l^iween othes States/ and that the 
VifBcain City dkall therefore * be 
invariably and in every event con- 
sidared as neutral ^ and inviolaUe 
territory * t DocumemU, 1920. p, 224 ; 
It seems that sell.netttralisauon (or 
autonomous neutralisation) may have 
political but cannot have legal oonse- 


quoncos see Graham, op, cU. at 
pp. 87, 88, and, in particular, Strupp, 
iVettlro/tso/tofi, Bf/nedung, Bnimuu 
tarisierung (1933), pp. 179.180. 

^ This IS a mucli-dueusscd and veiy 
controversial TOint. See Piccioni, op, 
rtf., p. 82 ; Desoamps, La netUraM 
de la Belgique (100^, pp. 508-527 ; 
Fauchille in B,0„ 2 (1895), pp. 400- 
439; Westlake in il./., 2nd ser., 
8 (1901), p. 396 ; Orgux in B,/,, 2nd 
ser., 7 (1905), pp. 3|.62 ; Rivier. i 
p. 172; Descamps, mutre d 

fifrsperwii»wnf(J912)|pp.2l6.217; de 
I.nuter, i. pp. 365, 3661 Strupp, op, cit., 
pp. 279-289. See alsi below, 1 215. 

* flee below, I 126.’ 

* See Schweizer, .DU Otsohichte 
der schwtiurieehen Bdjutralitdtt 2 vols. 
( 1895), and Rherman in A . J.. 1 2 ( 1918), 
pp. 241-250, 462-474, and 780-795. 
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the Westphalian Peace of 1648, has pursued a traditional 
policy of neutrality since that time. During the French 
Itevolution and the Napoleonic Wars, however, it did not 
succeed in keeping up its neutrality. French intervention 
brought about in 1798 a new Constitution, according to 
which the several cantons ceased to be indejiendent States 
and Switzerland turnerl from a Confederation of States 
into the simple State* of the Helvetic Republic, which 
was, moreover, through a treaty of alliance, linked to 
France. It was not till 1814 that Switzerland became 
again a Confederation of States, and not till 1815 that 
she succeedeil in V»ecoming i)ermanently neutrahsed. On 
March 20, 1815, at the Congiess at Menna, Great Britain, 
Austria, France, [Portugal, Prussia, Spain, Sweden, and 
Russia signed the dtH'laration in which the permanent 
neutrality ol Switzerland was recognised and collectively 
guaranteed, and on May 27, 1815, Switzerland acceded 
to this declaration. Article 84 of the Act of the Vienna 
Congress confirmed tins declaration, and an Act, dated 
November 20, 1815, of the Powers assembled at Paris 
after the final defeat of NajKjleon, recognised it again. ^ 
Since that time Switzerland ha^ always succeeded in 
maintaining her neutrality. She has built fortresses and 
organised a strong army for that purpose, and in January 
1871, during the Franeo-Prussian War. she disarmed a 
French army of more than eighty thousand men who had 
taken refuge on her territory, and guarded them till aftei 
the w'ar.* The ‘ uni(jue situation ’ oi Sw'itzerland was rccog- 
nised by the Council of the League of Natit)ns when she was 
admitted as an original niembcT on the understanding 
that she ‘ shall not be forced to participate in a military 

* Ser MarUmft. S\H , li. i*l» ir»7, afsain*t ltal> m 10.1*' avl 1036 Swit- 
173, 419, 740 arerUnd interpreted the above quoted 

Mowat in R. T , 1023 1021, condition of her adtniHsion as moaning 

§ p. 00*04 ; Rapparti, d* la that tin artinpation on her part in 

uiHt dan 4 la /incM/ Xatumf fconomu* meaaurcA was conditional 

(1024), vol. II. f 202g; and Oiigjoni- upon thnr not endangenns her 
helm ill ZMM., 7 (1026), pp. 266- military neutralit>. See Stjifenih 
273. also Uonjour, OeJtch%rki€ PUnary October 

dtr whwwrinch^n SetUraUtat (1046), 10, 1035, p. 6, and the Mctibage of the 

(also in English translation, 104b) 8w»s Federal Council of December 2, 
During the applicatto of sanctions 1035 (ifandesNoM, 1935, pp. 043, 044), 
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action or to permit the passage of foreign troops or the 
preparation of military enterprises npon her tenitory,’ ’ 
The Charter of the United Nations arlraits of no such latitude, 
and although Switzerland has become a member of many 
specialised agencies and a party to the Statute of the 
International Court of Justice she has remained outside the 
United Nations. 

Belgram. § 99. Belgium - became neutralised from the moment she 
was recognised as an independent State in 1 83 1 . The 'freaty 
of London, signed on November 15, 1831, by Great Britain, 
Austria, Belgium, France, Prussia, and Russia, stipulated 
at the same time in Article 7 the independence and the 
permanent neutrality of Bclgiiun, and in Article 25 the 
guarantee of the signatory five Great Powers.* 'I’he 
guarantee was renewed in Article 2 of the Treaty of London 
of April 19, 1839,* to which Groat Britain, Austria, France, 
Prussia, Kassia, and Holland were pat tics, and which was 
the final treaty concerning the separation of Belgium from 
the Netherlands.® 

The neutrality of Belgium was violated in 1914. when 
Germany attacked her for the purpose of iniading FruiK*e 
through Belgian territory.® For this reason l^elgium, at the 

‘ Seo \oI. n $292^. See also providing ait ommiMlntifHi m its tt rn 
l^chindler m R I , Hrd ser., 19 (1938), t ir> for an mUinatioiiiil lulMtHittir) 
pp 433*472. As to the poaitinn with d<‘v<»t<d tn purrl\ “iionlihc ohjints. 
regjitd to the Tnitetl Nations see * See Deecampe, La NeuiraliU de 
(juggenheim in A>i/e S^hteftzer Rund- la Bdgvjvf (llH12)i and VAlat netUrt 
Khau, No\ ernhor and Pecember, 1943 , d tUrt permanent ( 1912) , Sanger and 
the same, iolkerhund, Dumbarton }iorion, Kngland'sOuatanteetoBfigtum 
Oah, und die schwetzen^he Seutralt and Ijuremburg (1913)! i^eutralUy of 
(at and in Annnairr de Belyiiifn (1920), Foreign Office 

dfoU tntematwnalt LI (1943), pp. 9*17. Handbook ; langtdbath in American 
See also Hageman. iHe neuen Ten- /Jt^Unrtral Renew, .39 (1933 1934), 
demen der yeutralitat und dte i^dker- pp. 18-72 

wMkke SteUung des Sfhweiz {1945), * Hto Maittns, SJi, xi. pp. 394 

And see Ijalive m H Y , 24 (1947), and 494. 

pp. 87 89, ami HuUt m Annumre * Sei Martens, N H , xvi. p. 770. 

Svteee, 5 (1948), pp. 9*28. In 1953 * Annexed to it |h the Treaty of 

Switzerland bi^nie a party Uf the the same data betwfen llclgium and 
OnoVention lor the esUblubraent of a Holland. » 

Knropean Contention for Ninlear * Charles de Visicher, BelgwnCe 
Research. In Its Message of August Com (1916); Strup]|^ Die Neutraliea- 
15, 1953, the Federal Counrtl relied lion und die Nedtralitai Bdgien* 
on the opinion of leailing Swuw inter (1917), and op eit , «>. 59-89 ; Camer, 
national lawyers to the eflfect that }§ 431-452: NiimU, Pt« VerUtzung 
Intemaiioiia) Law drjos not prohibit der Neutralitii Lurmdurgs und BeL 
a permanently neutralised State from giens (1920): Kuna, Das Problem 



NEOTRALISED STATES 


247 


oonference after the First World War, asked that ahe should 
cease to be neutralised, and the Powers acceded to her 
demand. By Article 31 of the Treaty of Versailles, Article 
83 of the Treatj’ of St. (Jermain, and Article 67 of the 
Treaty of Trianon, Germany (as the successor of Prussia) 
and Austria and Hungary ‘ consent to the abrogation of the 
Treaties of April Hi, 1839, and undertake immediately to 
recognise and to observe whatever conventions may be 
entered into by the Principal Allied and Associated Powers 
. . . in concert with the Cio\ernments of Belgium and of 
the Netherlands to replace the said Treaties of 1839.’ 
By the ‘ l-iocarno Pact * of December 1 102.').^ (ireat Britain, 
France, (fermany, Italy, and Belgium took ‘note of the 
abrogation of the treaties for the neutralisation of Belgium.* 
Thus Belgium ceased th farto to be a neutralisefl State at the 
end ot the First Wot Id War.^ although certain legal formal- 
ities recpiiitHl for the formal discharge of her old status 
remained iii<‘omplet<'. In March Hi36, in view of the changes 
in iho political Mt nation of Eiiro]x* sinc(‘ 1919 and the d«Miim- 
ciation of the ’Preat} of laicarno by (icmidiiy,® Belgium in 
pursuance of a }k»1icv of non imohement. a^^ked to be 
released from the obligatioU'N c»f tlu‘ Tn*aty of Locarno and 
announced a sdineuhat nMneted intei])relation, on her part, 
of her obligations nn ler Aiticle 16 of the (Vivenint of the 
fiCagiie.^ 'PhcM* elanns re ccmceded b\ (ireat Hr tain and 
France subje<*t \o the obligations of the ('o\onant.’’ Hom- 


wn der ItthUun^ der higischen 
StiUraUUU 1 1112**1, «ina in ^trupj , 
Wort., 1 pp I.'2l24, hniifiii 

in Li»t, ^ ll (n s) , nn\, / Vtrv 
gt/iton dr Ut nrutrahU df i i HfhnQV* 
(1923) , (laupar, JUhjiuiu ti*td \\*^tfrn 
Sur^ype gince tkf Ptatr 1 rratg in 
Jovrnot of linU^h IvsUtutf of 
mUwvai Affairs, *liil> l‘»24. p 172, 
(jUiUmhalk, Finnkrnrh fntd 
wutralMisrir lirhjun (1921)) , 

Im ortfftnes tt les phases dr h 
MutraiUd iUlgt (1927) , Mmistt’n' <!« » 
Affatren Ktrana«'>^* Ihph 

matiqurs, Im nt'iMon drs trattis dr 
1839 (llnuwM'lH, 1929) , Tolnii im A J 
20 (11132). pp S14 A32 
' See below, J 577a, anti \t»l » 
|1U (rf). 


’ IbiiN no iiriTiL't innnt. ah 

in tiu ia«*» ^ SS 

ttlM)\ e), want (tnudered nt t esvarj m hen 
kHo bi*came an oniriiia) meiiilH'rtd the 
I enpiie 

t See Ijtloa, p *MiI, n. 1 

* On Oitober 14, 1939, lu a sjiee* h 
to Ilia (\iiiiicil of Miniator^, the King 
of till* Ik l^iAtih n*Adr a diMlamtion 
»s to future Uel^iiu {hjIuj \«hich 

1> interpreted aa a return tv> the 
MatiiN ' ^ neutrdhtv. See IjapUkkclelle 
in HI ’anv), IS (1939). pp. 5:18- 
o49 And Hie tbul , pp (>9> n97, for 
the text of the H|)ei*ih 

* The first htop of interiiational 
iinportanee in this dirt^ction aaa made 
on Apnl 24. 1937. when tireat Hritain 
and >Sance, in a joint oommunioation 
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ever, no such claims to a special status of neutrality or 
neutralisation were made when Belgium became a member 
of the United Nations, and her status of permanent neutrality 
must now be regarded as merged in the benefits and the 
obligations of the general system of collective security set 
up by the Charter of the United Nations. 

Lttxem- § 100. The Grand Duchy of Luxemburg * was from 1816 
to 1890 in personal union with the Netherlands, but at the 
same time a member of the Germanic Confederation, and 
Prussia had after 1866 the right to keep troops in tlie fortress 
of Luxemburg. In 1866 the Germanic Confederation came 
to an end, and Napoleon in. made efforts to acquire Luxem- 
burg by purchase from the King of Holland, who was at the 
same time Grand Duke of Luxemburg. As Prussia objected 
to this, it seemed advisable to neutralise Luxemburg. .A 
conference mot in London, at which Great Britain, Austria, 
Belgium, France, Holland and Luxemburg, Italy, Prussia, 
and Russia were represented, and on May 11, 1867, a treaty 
was signed for tfie purj^se of its neutralisation, which is 
collectively guaranteed by all the signator}*^ Powers, Bc'lgium 
as a neutralised State herself excepted, in .Article 2.® 

The neutralisation took place, however, '"upon the ab- 
normal condition that Luxembiirg was not allowed to keep 

^dressed to Rcdgium, released llic (1879); Kyachen in 2nd Her., 1 
Utter from her giiarante<* to theae two ( 1 899), pp. 5-42 ; Wompacli, U Luxem- 
Powers resulting from the Treaty of 6ourg nmire (19(K)) ; Sanger and 
l.x>camo and from the London Agn^e- Norton, op. cit. ; Strupp, op. eU., pp. 
nient of March 19, 1936, eonehided 90*149; Servais, Ial neutraUU du 
subsequently to the denunmtion of (Jrand-lhichd df Lwembourg pendant 
the Treaty of Locarno by (jermany la guerre de 1914*1018 (1919); (IneM- 
(see below, p. 967, n. 4). At the same singer, />te wlktrrechUtrhe Ja'tellung 
time Great Britain and France affirmed Luremburgs nach dm Krteg (1927); 
the continued validity of their own VVebrer, Let poUiiqu4 de ^ruriti H 
obligations of guarantee towards d'arhUragt du Orand-Duchi de Luxm» 
Belgium as laid down in these instrii* bourg (1034), and in RG., 3 1 (1924), 
moiits, while Belgium exprrfitsly de pp. 169*202 : Block, Lvremhurg und 
cUred her continued adherence to der VfAkerbund (1986); Borsi in 
the obligations of the (Xivcnant of /^tt'isla, 17 (1926), pp. 3*17 ; Whitton 
the lieague (Crod* 6437 (1937)). The m IJagve Rejrueil, vo)^ 17 (1927) (li.), 
Utttv inclnded the obligation to grant pp. 463*571; Wehr# in A./., 3rd 
the nght of passage through Belgian ser., 13 {1932), pp. 32f*300, 641*663 ; 
territory to Btatas co*opr<rating in Bee h in IHciionmite ^ipUmaftisite de 
the enforcement of, the Covenant tfiierRoftonele, 

through fiommon action to which 1034; Bumiller in ^F., 22 (1938), 
Belgium had aesented. pp. 3440. 

* See Servais, le Orand-Dmehi da 

I^immbemrg d U iraUd da Londrat * See Martens, N./f. O'., xviii, p. 448. 
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any armed force, with the exception of police for the main- 
tmanoe of safety and order, nor to possess any fortresses. 
Germany violated the neutrality of Luxemburg in 1914 ^ for 
the purpose of invading France, and its neutralisation, like 
that of Belgium, came apparently to an end as a result of the 
First World War. By Article 40 of the Treaty of Versailles 
and Article 84 of the Treaty of St. Germain in 1019, Germany 
and Austria respectively ‘ adhered to the termination of the 
regime of neutrality,' and agreed to accept in advance the 
arrangements which might be made regarding Luxemburg 
by the Allied and Associated P«)wer8. No arrangements 
were actuallj* made for the abrogation by treaty of the 
neutralisation of Luxemburg.* However, as in the case of 
Belgium, her permanent neutralisation must now be re- 
garded as having been terminated by her unqualified mem- 
bership of the United Nations. By a treaty of July 26, 

1921,* Luxemburg entered into an economic union with 
Belgium.* That Union, in turn, entered into a Customs 
Union with Holland on iSeptember 6, 1944. 

§ 101. The Permanent Statute of the I'Yce Territory of The 
Ti’ieste constituted in the Treaty of Peace with Italy of 1946 
laid down that the Territory shall be demilitaiLsed and de- ofTnwte 
clared neutral ; that no armed forces, except upon direction of 
the Security Council of the United Nations, shall W allowed ; 
and that the (Jo\ ernment of the Free Territoiy shal' i.ot make 


^ du Grand-Ducy de 

iMturembovrg pttuianl la guerrt 19H- 
1918, puhliKhed by Minist^re d'Klat, 
Laxenihurfr, 1919: OarmT, §§ 453-459 

* By a note aci^lreiwcd to the 
liOaguc on April 28, 1923* the CfO^ em- 
inent of Jauxornburg aBKcrted that the 
IVeaty of May 11* 1867, ^oa utill in 
fnrve and that Lnxembarg waa a 
perpetually neutral State (OJf, J., 
1023* p. 722). The portion of Luxem- 
bui^ as a mendier of the I>*ague vaa 
not free frf>in obat iinty. Her repre- 
sentatives, when tirat applying for 
admjieion to the League, expressed 
a desire to retain her nentralmation, 
to have it placed uiMier the guarantee 
of the JieagiiA, and to be freed from 
euoh obligations of the Covenant as 


were incompatible with it {Rerorde 
of the Ftrsi AeetmUy, Fifth Com- 
mittee, pp. 184 and 225). Upon 
the withdrawal of thi*» re<ier\atton 
Luxemburg was admitted to the 
League on December 16, 1020, and 
at the same time her (jSovernment 
undertook to introdiiie the legislation 
requited for modifying her const it u 
tion so as to make it lonsistent with 
her obligations under the Covenant 
{Off J., 1921, pp, 96-97, 70f* 708) 
See Webrer in 31 (1924), pp- 169- 
202, i rsi in /fivtafa, 17 (1925), 
pp. 3 17 ; Fauchillc, $ 365 ; Hudson 
in B.y., 16(1035). p. 141. 

» L,N.T.$., 9 (1922), p. 224. 

* Crockaertm/f./.,3rd8er.,3(1922), 
pp. 203-221, and above, p. 179, n. 
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or discuss any military arrangements or undertakings with 
any State.* 


XI 

NON-CHRISTIAN STATES 

WestJake. 1. p. to -Philhimut*, i. §§27*3.1 BliintHtMi, §§ 1-10 Kivht, i. pp. 
13-18 -Kaui'hille. §§ 40-44 (1)- Martens, § 41* i. pp. 120*137 -West- 
lake, Papers, pp. 141-143. 

§§ 102 and 10.3, which related to nun-Christian States, are 
now omitted as being substantially comprised in § 28 above. 


Xll 

THE HOLY SEE 

Toynbee, Survey, 1929, pp. 422*478 *-SceIle. i. pp. 200-307- Giannini, 

di una bildhtgraphtn suyli arcorJi del LtUerano (1930) SilnTt. pp. 419 t2ti 
— Toetain, Le trniU poUiiqut da iMerm) et In pt r.^nr naliU^ ni drud iuhi 
national public (1930)- U' Fnr, he tt h Ihud «t dens (19‘9>) 

,, --the fiuiine in H.L {Pans), 3 (1029). pp. l)t»iwito, I, a ( itta del 

Toticafio neUa Teona Oenfiale dfllo iStnlo (19310 Rniz/t)la, La t’l/t 
du Vatican est elU \u\ Ktat f (1932) Dilhat-, /.m accords dt Lateran (1932) 
— (JtivoUe, La Cd/ dn Vatican et la /w/ien d'Klat (193.3) K.4ln». Th* 
Leqal Position oj the Holy Set- (tranal. from Itahaii** 193r») Ivkhiutlt 
The Papacy and World Awaits (19.37) Pound TnlAe, 19 ( I92'<-I*‘29r 
pp. 740-764- -.^zilotti m Rivista, 21 (I92tt), pp. 16.3*176 Dwiia, 
pp. 177-187 —Jcmolt), ihuL, pp. IsS 196 Mort4li, ihul , pp. 197 2.36 
•Scott in J.S. Proreedinq* 1929. pp 1.3-23 l>c U Uri^rc in ILL (Pani\ 
.3 (1929), pp. 13-2t the fwinu* in IL!., 3rtl hit., h) (1929). pp. 123-1 .'»n 
and in Hague Hecueil, vnl. 33 (1930) (in,), p]». J 1.7-163 llii/t* m R /.. 
3rd aer., 10 (1929), pp. 336 36t Fenwick in AJ . 23 (1929). pp. 370 371 
— Delna in R.O., 36 (I92t»;, pp. 152 478 Ottnli-iiKhi in Rmsta. 22 (1930), 
pp. 180*195-“ riiecchmi, ihid„ pp. 196*211 Stnipp in Z T., 15 (I93<»;, 
pp. 531*574 - OoHchey, Had., pp. 623.6(»3 Rftlladr»rc I’uIIkti in Z.oJL. 
11 (19.31), pp. 505.52.5“ Kaan in Z.o.W, 3 (19.32 193,3), jip. 48H..522 (with 
an extenaive bibliography on pp. 4K9, 490) Irelatul in AJ., 27 (193.3), 
pp. 271*289 — Srhoeii in ZJ R., 14 (1934), }»p. 1-2.5 1)’A^ u k in Ritdsta, 
27 (1935), pp. 83*124, 217-236 -Kunx in AJ., 46 (1952), pp. ;«tH-3U 
Von dor Hcycltc in Odcrreirhischc Zeitsrhnjt fni offentliche* Uechi, 2 (1960) 
pp. 572*.586. 

5 104. When the Law of Nationa began to gro^ up among 
the States of Christendom, the Po|)e was the Inonarch of 

■ See Leprettp, Mut «en in Ytar ttnnk »/ llVt/ kffvirt, 

national dt TritMi (IU4f)): Udine ui lUV), pp. i74-l!Kt 
B.r.y.. W (1947), pp. 101176 : Kel. 
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one of those States — namely, the so-called Papal States.^ 
'rhroughout the exibteijce of the Papal States, until their 
annexation by the Kingdom of Italy in 1870, the Pope was a 
monarch and, as such, the equal of all other monarchs. His 
lK)sition was, however, even then anomalous, as his influence 
and the privileges granted to him by the diflFerent States were 
due not alone to his being the monarch of a State, but also 
to his being the head nl‘ the Roman Catholic Church. But 
this anomaly did not create anj real difficulty, since the 
^ privileges granted to the Pope existed within the province 
of preoedenci' onU . 

^ 10r>. When, in 1870, Italy annexed the Papal States and The 
made Rome her caintal, she had to undertake the task of 
creating a position for the Holy See and tlie Po(>o which W'as OuarAn 
consonant with the irnporidii(*e of the latter to the Roman 
Catholic Church. It seemed impossible that the Pope should 
become an ordinary Italian subject and that the Holj See 
should be an institution under the territorial supremacy of 
ltal\ For many reasons no alteration was <iesirable in the 
adinini>tiati(m by the Holy See of the affairs of the Roman 
t'atholu ChuK'h or in the position of the Pojie as the in- 
violable head ol that Chinch, lo meet the case the Italian 
Parliament passed m 1871 an Act regarding the guarantees 
graiiUnl to the Pope and the Holy See. which is cnnmonly 
called the ‘ Law ol (iuaranlee. ^ No J^ope recogused this 
Italian Law of (luaiuutee, nor had foreign States an oppor- 
tunity of giving then e\})re^^ ecuisent to the position of the 
Pojie in Italy created by that lau But in practice foreign 
States as well as the Pope hiin.sell although the latter never 
ceased to p^)te^t agaiiust the condition of things created by 
the annexation of the Pajm! States— made use of the pro- 
visions® of that law Sc‘\eral foreign States sent, side by 

* 7h»« Sun* owed lU txwttmc but in 1809 it became a part of 
lo Popindo Hiff ond hw the Napoleonic Empire. In 18i I it 

C'barleaiagne, who entablifthid it in wa» rec •blishwl, and remained id 
gratitude to the rojiefl Stephen ii e\iat<mce til) IS70 
and Adrian i., who crowned them ■ Its principal proMsioiw (Martens, 

Kings of the JEranka It remained A. EG'., xvm. p. 41) will be found in 
in the hands of the 1798. the former wJitions of this 

wh**!! it became a Republic for about • But the Pope nerer acceptwl the 
three yean. In 1801 the former allowance proeided by the Law of 
order of things was re esubliahed, Ouarantee. 



252 


mTBSMATlONAL FBBSONS 


[§106 

aide with their diplomatic envoys accredited to Italy, special 
envoys to the Pope, and the lattec sent envoys to fordgn 
States.' They concluded with the Holy See agreements, 
usually called concordats,* which they treated in most 
respects as analogous to treaties. The question of the legal 
position of the Holy See was widely discussed in the literature 
of International Law, and many writers, including the author 
of this treatise, were of the view that although the Holy 
See was not an international person, it had by custom and 
tacit consent of most States acquired a quasi-intemational , 
position.* 

The § 106. The hitherto controversial international position 
of the Holy See was clarified as the result of the Treaty of 
1929.' February 11, 1929, between the Holy See and Italy --the so- 


^ Sm Sirupp, (fdri., fit. pp. 232- 
243. In 1935 the ItAban Coart of 
Cassation held that the Maltese Order 
was an international person. In 1884 
Italy recognised the Order's right of 
lemiion, and in 1929 by decree 
a£nitted its right to he described as 
sovereign and to receive certain 
ceremonial treatment ; Nanni and 
Oihen V. The Maltese Ordvr, OiuriS’ 
pmdenza llaltana, 1935. 1 (1) p. 415; 
Annual Dtgfsi, 19^- 1037. Case No. 2. 
This seems to apply only to the 
Ostbolic branch of the Order umier 
the ' Priu(^ and Grand Master ' in 
Rome. Its diplomatic representative 
forms part of the diplomatic corp in 
t'ienna and Biiflai^t: toe Hold- 
Femeck, i. p 247. and Oansacebi, La 
Peretmalild di diritto internaxionali 
del S,3l.O Oerosoliniitano DeUo di 
Malta amy 

> In b case decided in 1034 the 
Supreme District Court of Bavaria 
based its decision on the view that 
concordats had the same internal 
validity as treaties : In re A SuiCs 
Dress, Amud Digest, 1933-1934, Csse 
No, 176. And see on concordats 
fdftierally de la Brikre in Hagas 
Rscueil, voK 62 (1938) fi.), pp. 371-464. 

* On the position of the Holy 8ee 
before see Hall, f 98 : Westlake, 
I pp. 37-39; miilUmore. fi. f{278- 
440; Mpoie. L {18; iUuntschli. 
f 172 ; Oafejs, } 13; Favobiile, ff 270'. 


396; N>h. u pp. 349 376; Hisjft 
I. { 8 ; Fiore, i. §§ 520, 621 ; Martens, 
i. 1 84 ; Anzilotti, pp, 76-85 : Cavag- 
lien, pp. 123>],33 ; (^emnia.pp. 45-51 ; 
Smith, i. pp. 207-229 ; Dc Louter, i. 
pp. 164-167 ; (Vuehaga, i. J§ 323-337 ; 
Fiore, Della cnndtzicne giwridwt inter- 
nasionale della Chiesa e del Pofa 
(1887) ; Bompar^« U Pape et It droit 
des gens (1HH8); Imbart-Latour, Im 
P apaut^ en dmit intematwnal (1893) ; 
Olivart, Le Pape, Us iUits de V^glist 
et Vltalie (1897) ; Le Fur, U Saint- 
Siiige et la Cour de Cassation (1911) ; 
Lamport, Die votkerreMiche Stellung 
des apostolischen Hiuhtes (1916); 
Praag, {f 6 and 272-274 ; Bastgen in 
Slrupp, Witrt,, ii. 232*243; VVynen, 
Die Hechti und insbesondtre die 
Vermjgensft^igkeit des apastolisehen 
StuhUs naeh internaiumalem Rechte 
(1919). and IHe p&pstlirhe DipUmatie 
(1022); De la Bri^re, l/orgawsalion 
irUernatiftnale du monde contewporain 
et la PapauM aotnraine (1924); 
Ghi^tien in R.O., 6 (1899), pp. 281- 
291 ; Bompard in fiG., 7 (J9(j6), pp. 
369-387 : KiaischJen in R.L, 2nd ser.. 
6 (1004). pp. 85-04; Higgins in 
New Ser.. 9f(l909), pp. 252* 
264; Gidol in A.Oi 18 (1011), pp. 
6S94»20: DonnodleildeVnbrN.«»U, 
81 (1914), pp. 339-819; 8wU«, tttd.. 
24 (1017), pp. 244486; Gopnu In 
Hofu Rfeutii, 1926 (i.), pp. 190-216 ; 
Rind in A./.. 3fd ler., 7 (1926), 
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called Lateran Treaty.^ In that Treaty Italy acknowledged 
the sovereignty of the Holy See in international matters as 
inherent in its nature and as being in conformity with its 
tradition and the requirements of its mission in the world 
(Article 2). At the same time she recognised the State of 
the Vatican City under the sovereignty of the Supreme 
PontiflF (Article 26). ^ Italy also recognised the passive and 
active right of legation as belonging to the Holy See in 
accordance with International Law (Article 12).3 Article 24 
of the Treaty contained a declaration by the Holy See with 
regard to the sovereignty l>elonging to it in international 
matters. It was stated there that the Holy See does not 
desire to take and shall not take part in temporal rivalries 
between other States and in international conferences con- 
cerned with such matters ‘ save and except in the event of 
such jwirties making a mutual appeal to the pacific mission 
of the Holy See, the latter reserving in any event the right 
of exercising its moral and spiritual power.' Accordingly, 
the same Article provided tliat tlie Vatican City shall in all 
circumstances be considered as neutral and inviolable terri- 
tory.^ The Law of (tuaraiitees of 1871 was formally abro- 
gated. The Holy See dt*<'lared the Roman question to be 
definitely and irrevocably settled, and recognised the King- 
dom of Italy witli Rome as the capital of the Italian State. 
The Treaty was accompanied by a Concordat aed by a 
Financial Convention which, in consideration of the material 
injur)’ suflTcred by the Holy See by leason of the loss of the 
Patrimony of St. Peter in 1S70, provided for the payment 
of a substantial sum by Italy to the Holy See. 

ftocredited to the Holj Sot* we Morelh 
in iiifUfUi 26 pp. 42 50. A» 

to concordats ttve Uierlvaum. Daa 
itori/af (1928) . Lauife-Koimoberg. 
/>t6 Konkordalf Omnmni, I 

roficordaif po4it’hfUtci (1930); Holier, 
Vmra^fe zwisrhfn Siaal und h^rrfu 
im Deu*.' h^n AetrA(]930); Waftnon, 
( oficttrdais ft Drod InUmahonal 
(1935). 

* Sw' also above, 5^^5, p. 243, n. 2. 
On the imrauiiity of the property of 
the Vatican (^tt> m connection with 
military operations see Herbert 
Wright ID A J . 3S (1944h pp. 452-467. 


' For the texts of the T^wran 
Agreementii see DocMmetUs, 1929, pp 
216-241; AJ., 23 (1929). 8uppl , 
pp. 187.195. 

■ This is a repetition of Article 3 
in which Italy ^reco^iaes the full 
ownership, exclusive dominion, and 
sovereign authority and junwlntion 
of the Holy Seo over the \ atican.' 

* As to the foreign service of the 
Vatioan OiW see llenson, Voliraii 
IHplbmflftc PtaeUe^t (1936) and l>e la 
Brtere in HJ. (Paris), 15 (1935), pp 
340.{M. As to the position of dinlo- 
nstic agents of Italian nationality 



The 
SUtuf 
of the 
Vaticen 
City in 
Interna- 
tional 
Iav. 


254 tKTBRNATIONAL PBB80NS [§ 107 

§ 107. The I>ateran Treaty marks the resumption of the 
formal membership, interrupted in 1871, of .the Holy See 
in the society of States. Undoubtedly, the constituent 
elements of statehood are, in the case of the Vatican City, 
highly abnormal or reduced to a bare minimum. The 
territory of the Vatican City does not exceed one hundred 
acres. Its population is le8.M than seven hundred and is 
composed almost exclusively of persona residing therein by 
virtue of their office.* Its independence as a government, 
while, on the one hand, somewhat impaired by the close 
association with the Italian State, has, on the other hand, a 
peculiar character by reason of the nature of the spiritual 
purpose for the better fulfilment of which it exists. Also, 
having regard to the wording of the Treaty, it is not always 
easy to decide whether sovereign statehoml in the field of 
International Law is vested in the Holy See or in the Vatican 
City. In fact there are wrriters who maintain that, far from 
there being one, controversial, internutional fieraon, there 
exist as the result of the T^ateran Treaty two international 
persons —the Holy See and the Vatican City- the only |x)int 
in dispute being whether the«e two persons are united by a 
personal or a real union.* 

The accurate view Ls probably that tlie l^ateran Treaty 
has created a tiew international State of the t’atican City, 
with the incumbent of the Holy See as its Hoad. That 
State possesses the formal requirements of statehood and is 
an international person recognised u.s such by other States. 
Its true significance in the hold of International Law lies in 
the fact that international personality is here rt'cognised to 
be vested in an entity pursuing ohjocts easmtially different 
from those inherent in national States such os those which 


* And of thrir de«cei)dant8, who 
inui}t emigrate when they marry or 
attain the aire of twenty-6ve 
^ For a diRouMion of these viows 
Fafro, op. cU. And see. in 
addition to the writers cited above 
at p* 252, Jarri^e, La eondUion tnt^- 
nanonaU du 8aint-8i^e avantU aprii 
Ui oecarda du Lairan { 1930) ; Bracoi, 
S. 8^ t add dtl Vatieano 
(1931); Ajrangio*RuJ 2 in Bivista di 


dtrUto pubbltco, 1029. pp. G15 ft seg. ; 
Halladore Palheri m Uittita infpr- 
natiofude di (fctenze io^udt, etc., 1930, 
pp. 106 et s^q . ; Ruffni in AUi ddta 
Hook Acadtmia (LfU 8cieme di 
Torino. 00 (1931). 686 et §eq. i 

Giacometti in Zeiimhri/i JUt dit 
fesamU Staalsmssenec^aff^ xc.. Part 1. 
0031), pp, 40 cl seg. t Petroncelli in 
JHoieta tnimianonali di seknu iocuiii, 
etc,, 1932, pp. 109 el dig. 
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have hitherto composed the society of States. A way h 
thus opened for direct representation in the sphere of Inter- 
national l^aw of spiritual, economic, and other interests lying 
on a plane different from the political interests of States. 
The possibilities, in a similar direction, inherent in the 
constitution of the International Labour Organisation are 
discussed below.' 


xni 
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§ lOS. In Kuiope thcic arc 
Albania - 
Austna * 

Belgium 

Bulgana 


CV.echoslov akia 
Dcnmaik. 

Kirc (Ik land). 

Fiiilaiul 


Etiropcan 

Stat<«s 


* .Set ^ 

* In lUH AlbttMiH n nMitutt *i i 

«i('\»r4inn iinleiKMulent kingdom iiul 
iiiianiliH*a. f»i notiiriltt( ntu) est 
liaraiitie jm ieci hix PaissHiut'^’ 
.N H G , Ir^l “ir, ix }»i> 
111 the c on«.|iU ration if 
ADfiiiim HupplKAtion foi to 

the l-en^»ie mI NatioriN (loulit ua^iex 
pix sheilwhetlit rtherttatuNof UUlioii 
timieil to exiM or not s)u w liimlh 
aiimiftr^l to the lx»»(;ue on litiemfKi 
17, lajO norefeniKc l>eiii^» mniU to 
her nentrali*»ition {Heritfds •] th^ h ir^f 
Atstmbly^ Jhiflb Comnnunon, pp iH'i 
and 2IJ 211 ind 1 >nr/i i’ f 
¥\tti IT ii7n 27>) I ui 

ohille. ^ 3tiG ( I ) . and till IH u ii itinii 
made h\ Lreat Rritain, Fmiiii . luih, 
and Japit) of Noxtiiilwr li, injl, in 
t .\ 7 iS, 12, p Hs3 Sv 'IomiUm, 
*Siirtry, h)27. pp 161 IM, and J*Ml 
pp 535. r>36. In 103S ItA)\ m\a«lnl 
Alliania and, for a time, hroin^ht h* r 
mdepf^ndenee to an end See .Siiein 
ni American Polthcitl .sVimre 
35 (1041), pp. 31 LSI?. Allwnmn 
•oir«ranrnt> was realowl m l’M5 
liuwavar, owing fMUrtly to the noii- 
'tN)Ognitiou of her government by a 
number ol Statee, Albania waa not 


'n\it<d t the Ounf* fence dt Ran 
IriintiMu in UKo and she did n(»t 
hi iriie an ongiiial meml>cr of the 
I f ill 1 Nati( ns 

® Im \ustiia was annexed h\ 
<ii.riu.n\ ^le ^loMiliec, 6'urtfv. 
I*'!'' {I p) i7*>2r»n h iinghofTer 
/f< (Mp i )urfiufn*^ d< iCiupatDt 
If I tufucltr |UM3) , Hi I * t Urn?} i 
u 1 / is pp «2l 03.5 (n. 

N \inlMr 1. 1913 the Foreign 

MiniittrM of CfFiat Hritain, tht 
I Miied Snt,s and SomcI Hu^^ a 
M^nid at Moviow a iHihration in 
which till} '■tatiHl tint the\ regarded 
the annexation imiH^Md uiM’*n Au'^tna 
h\ (lerniATi} a'« null and \oid and that 
fhe\ wnheii to *»ce the i« establish 
•nent id a frtH* nid iiuieiiendem 
\ii-iirn In FMf> a nnmL r of states 
luluhni! tin f.rt*' 1* wtis rceog 
niMMl the Aiiittlan tioviminent An 
Austrian representatiM was adinittoil 
a4 ohsei r to the lost uieiding of Ibe 
Xismunhh of the i.:ui ol Nations in 
I94t» th» the qwstion of tin con 
tmuitx of Austiu subsequent to her 
AiintXHtion h> (lenuanv in I93h «>e 
Nenista. I ft* ii/rrmi/mim/f SttHunq 
d’^Urffich^t (1947) 
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American 

States. 


France. 

Poland. 

Germany.’ 

Portugal. 

Great Britain. 

Koumania 

Greece. 

Spain. 

Holland. 

Sweden. 

Hungary. 

Switzerland. 

Iceland.* 

Turkey. 

Italy. 

Union of Soviet Socialist 

Luxemburg 

Republics (llussia). 

Norwaj'. 

Yugoslavia. 


The following are very bmall, but yet full sovereign States: 
Monaco,* San Marino,* 1 he Vat iean t^ity * and 
Liechtenstein.* 

The following is half sovereign State ; 

Andorra (under the protectorate of France and Spain). 


§ 109. In North America there aie : 
The United States of America. 
Canada. 

The United States of Mexico. 


In Central America there arc . 
Costa Kica. 

Cuba. 

Dominican Republic 
(San Domingo) 
Guatemala. 


Haiti. 

Hundura.x. 

Nicaragua. 

Panama. 

K1 Salvador 


* Set' iHwUiitii 

tvliivh afDM* afUT ttu* .N 1 011(1 World 
\V ar and n hjr h rcHultcd in tbf* division 
of (Germany into th(' Ftdcral linpolibo 
of (Germany (in the Weat) and the 
Democratic Kepuhlic of 4 temaoy (in 
the Eaat) muat be ii'Karded an pro- 
wdonal. The {loaition of the lUar 
Temtory, whieh u u party U* inter' 
national (Minv^-ationa m ita own name, 
w anotnalouM. bee Iferaud m R.O.^ 
^>2(1948). pp. IS(1-2(K). 

^ See above. } 87. p. 172. n. 2. 

• But eee now the Treaty hotwee n 
France and Monaco referred to alaive. 
f 03, p. 103. n. 5. Id April 1937 the 
PriAcfpaUty of Monaco accepted 
generally tne juriediction of the Per- 
tnanent Court of International dnatice 


and adh(‘Tpd to tho Optional ('lauae 
of ArtifJc 34i uf the Statute: «*e 
Monthly Summary, May 1937. [l 120. 

* uUiV( p. h>4, n 

' .S'© alxive. 106, 107. Ucch 
tenatein waa reluaed admission to 
the TiPagne on the fi^ound that it 
did *not app4*ar to lie m a poai* 
tion to carry out all the inter- 
national ehlijzatione Impoaed by the 
Covenpnt.* presumably on aecoiint of 
its small size : ffmufts o/ thr Sacomt 
AuemMy, 1921. i/esIfAgs. 

p. 686. But iH*e ahofre. p. 178, n. 6. 
Bee Astrando, Lrs ^pfim iTof# dt 
V Europe (1933). and Katin, U Litck- 
UfuiUin ii sen J nMiiniwtwt ( 1949) 

* As U> Monaco M*e above, p« 193, 
n. 6, 
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|1U] STATES AT PRESENT 

In South America there are 
The United States of 
Argentina 
Bolivia 

The United States o{ 

Brazil, 

Chile. 

Colombia. 

^110 In \fnca there are Full so\eieign States Alnean 

Egypt, Lib\a 

Ethiopia • I’nion of South Africa 

Liberia 

Half 80 \ ereign States 

Tuniii I , 1 T, , 

Morocco • e"**'*'*^ riench proteeloiate) 

j MM» «.•» «« v*i> iii\ 1.11V asruvr AsifttlC 

Afghanistan India ^ »fapan 

Buinia Indont'sH Xoith Korea. 

Cambodia • Iran (Persia). South Koiea 

Oylon Ii Uj " l^aos ^ 

China Isiael l^banon.® 

Heiija/ and ISojd (Sainli \ialua) * Mongolia " 

’ \h to the p irjw ric<l iiinixatinn * Sti ib \t ^ ss 

of Ftlijopia h\ ltai\ ri IblOsn alio\t * llrtljay ippareci in tJ Annex to 

p nj, aixl low p **] In in tin (’n\enHnt ai an original member 
\trny nuMit tomhuha iii lnmnr\ l‘M2 of the Teague She r'ver lie<ame a 
lietwei n (vnal Hntnri atnl tht hm member In 1S27 «i}ie waa united 
jjoror e>f Ethiopia th» forme i retog with the Kmedom of Kejd Seo 
nwed Ethiopia a^e lv»ing a foe 'ind loxiihe^e, iStinfv, 192S. pp 2S4 319 
independent Mate ami tin I iii|Nrrr In 1932 ahe nKaiiined the name nf 
ita lawful ruler ((bud bl)4 I thiopia Kingdom of Saudi Arabia*^ See alao 
No 1 (1912)) That Vpreeiiunt wa*. the Xgreement h/r Friendship and 
replaced b}' one e one hided in 1944 Neigh bourlv Eelntionsi between Great 
which did away with most t>f the Britain and Saudi Arabia nf April 20. 
raatrictiona. neeewlated !>\ the* wai, 1942 TreuUf sVrt \ No 17 (1947), 
upon Ethiopian aenereigntv ((’nid Fmd 7084 

fMWl4, Ethiopia No 1 (I94A)), * As tolndii seeahove . p >(i0 n 4 

alao Aentwich in BY, 22 (1943), » See -ho\e. 94/f^ 

pp 275*278 Vh the T« ault of ithuhK n • ^ee o\f p J17. 

«t the General AaaemhK in MMl » In January 1946. follow mg a plebi- 

Ethiopia i« linked in a Fwleratim at ite held in Outer Mongolia in October 
Wh Eritrea which apart fnun 194^ (’hina recognwed the indeoemd 
niattera reaerved to the* Federation e me pf Outer Mongedia VeW filing 
haa fuli autonomy in dome atic affairs I’ang m /? G , 31 (1947), pp 172 186. 
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Ecuador 

Paiaguay. 

Peru 

Uruguay. 

The United States of 
Venezuela. 



Austn* 

IsauiD 

SUtM, 


2S8 


mtBKSAnonAh p^bsoss 


[fUla 


The Sultanate of Mm- PhiKppine Transjordati. 

cat and Omar ' C!ommonwealtb. Yemen.* 
Nepal.* Siam Viet-mmh. 

Pakistan. Syria * Vietnam.* 

Half sovereign State ; Tibet • 

§ lllo. Australia New Zealand. 


‘ The iittornatJOHal jhmtion of thh 
State H not dear It rt not a Bnti*th 
Protetted State although the Untied 
Kingdom exert lecH there v>me juri* 
(iictiuiial nghte of an extra territonal 
charaiter with regard to ita subjetts 
Theoe are defined in a treaty of frterid 
ahip, commerce and iia\igatjon of 
December 2 l^ol between tht 
Tnited Kingdom and Miis<at (Treat \ 
Senes, Muscat^ No 1 (10'»2) Cmd 
8462) See aho the Civil Air Agnt 
ment of 1047 lietaeen the tan coun 
tries iGgihtired ui the Omtesi Nations 
Freat^v Senes \ol 27 p 287 Flit 
Sultanate has also concluded ti‘oatie> 
with other Statea See ^olIng in 
4J 46(1952) pp 7(H 7U8 

* Since 10^ an Fnvo\ Extra 

ordinary and Uininter Plenipotentiarv 
has been accredited from Ncfiai to 
(xreai Bnt iin, and a Rntish diplotnntu 
representatne of the same rank has 
lieen accredited to Nepal hop the 
Treats of fnendnhifi l?efae<n (»rcat 
Britain and Nepal of Ihcrmlier 21, 
1923, see Aitchiaon, A < dUritf n 
pf BnpaqrmtxdA and Sanath 

rdativfj to India and Is eifjhbtmnng 
( ovniriM, vol 14 (1929), p 75 In 
1947 normal diploinatie and consular 
relations mere ratabliahed between the 
United States and Nep'd m l HulUit n 
of Stale />rporifne9i/, 15 (1947), p 919, 
for the detailed Agreement on the 
Hubjut 

’ See above p 217 

* For the Treaty of February 11, 

1934, in which the United Kingdom 
recognised Yemen's complete and 
absolute independence in all affairs of 
whatsoever kind/ eee IhrumenU, 1934, 
p 155 , Treat} Senes, No 34 (1934), 
Umd 4752 ^On the Seven Weeks’ 
Wrif in 1932 between Saudi Arabia 
and Yemen see Toynbee. Nvrsey, 1934, 
pp 310 321, Seealso Jacob in Oraitue 
VoeiWg, lB(l932),p]|l 131 153 , 

* S^ above f ^ 

* Nominally Tibet (and, partly, 
Sinklang) k regarded as being under 
the proteetion or nuerainty of China. 


V\ ith regard to 5[ >ngoJia the pc*(it ical 
dependence on Niviet ItiiMSia, nfajch 
seems to have included a treaty ngbt 
of the latter to send tro »ps Ut the 
tfongohan People s Republic, was not 
iiKonsistrnt with the u iininsl sucer 
oigiity ‘>f < hum See Vemrer m A J , 
31(19 19) pp 152 454 See aIn i Mak 
am in 1 . 7 (1937) pp 3H .344 
In \rtu le 2 of the Tn st\ of Juh 3 
1914 betwion (7rcat Britain, China 
and Tibet, it wan rcfognisnl that 
Tilmt wan under the sii/eraiiit> of 
China See AiUhieon. op fd,p 35 
Vceording to 4rti( le 9 of the 'Ireat} 
of September 7, 1904, between Oreat 
Britain and libet the latter undir 
took not to lede or otherwise dispose 
of its ttrntoiy, or to pirmit interven 
tion b> foitign Powfr«. or to admit 
thfir represeiiiatiMP or to grant 
< 0 n'eb 8 i<»n« or to ple<li.f rcienues to 
foreign Powers or their subjiH ts, 
without the consent of (Ireat Britain 
Aitfhison op cif, p 25 Sir Tovn 
liee. Suney, 1934, pp f»75 691 , 1935 
(1 I pp 132.515 Vs to till pKseiit 
)MMtion we Srn in Rft >5 (1951) 
pp U7 43K and Uhoodary in Inlmn 
1 rai Hook of I fiternalit nal I (fairs, 1 
(19,2) pp 185 J99 OnMa>2>l95l 
nn agrtr ment w is < niu hided Ik tur < n 
China and Tibet which pn>\ided that 
China shall Ik nsjponsibie for the 
foir ign relations of uliet and that the 
filietan armv shall be altsorUd in the 
Chinese arm\ Sikkiii and Bhutan 
Iwth on tht southern border of Tiliet 
are Indian proteetorati s \ tn at\ of 
August 8 1949 regulates the relations 
Is tween India nnrl Bhutan and a 
tieatv of Deccinber $ 1950 the rela 
tions Ih tween Sikkm and India In 
both ‘Vases India in^h rtiK>k tlie re 
sponsibflit} for the Hefrmo and the 
foreign relations of tip two iemtr»nc« 
Sinkiang is now no Aore than a pro- 
\ince of diina In me Sino Uussian 
Treaty of August 14, 1945 Hitssla 
rooognised Chinofie 4c>vereignty over 
Bingkiang. See Wort. Chma and the 
Sonet Unum (1950), p, 400. 



CHAPTER II 


POSITION OF THE STATES IN 
INTERNATIONAL LAW 


I 


INTJBRNATIONAL PERSONALITY 


Vattel, I. H § 7-Wef.tkke. i. pp. 3(MJ.309 -Lawrence, §67-- 

HliiUirii«»n* 1 . 144 147 Mo<»roi^23 Bluntsclib. §§ 64>8l Liszt. § 13 

( 1 . in.) Fauchilk s§235U4l Njh, ii pp 21« 222 -Pradier-FtMl^re. i. 
Jt§ IrtS 193- Mmirnhw, i. pp 233 230 Rnier. i i} 19 Fion*. i jt§ 367-371 
Martenfl i §72 Ik I/iutcr, i pp 232 233 Gemma, pp. 107 113- - 
Konlcna>. droit/* ft dfs tUvrnrs dea ^hulsfntre fitx (1888)— Bustamante, 
pp 187 193 I'limuk. pp 213 228 IMht in RfJ., 5 (1808), pp. (»0 and 
230. 0 (lh09), p 'V03 C'a\«plien I dmtti fundametdah dfgh Siait nella 
forifta tnlfrnaiwuah (HMW») Kelson Doa J*r ddeiti der Soiin^ranitat vnd die 
Thfnrte den \ olUrifrhh (1920), pp 213 221 Knubben, iHe Suhjekte dea 
I otLfrnchi/* (1028), pp 202 23S K<*rti‘, (Jrundfm/jfn der mlltrrechiltfJun 
H^rhUfnhvtird (1031) pp OS-lOl SicUc, Mamifl tUmenfaire de dfuft 
ttttfrfMtionalpub/i€(1943),pp 87 05 Gral I r Gru/idrtfhte der Sl/tfUen m 
Volierrecht 1 19 IS) Lonl Pbilliraore in I/a/fuc Rerufti, 1923, pp. 20-71 
- Brown in A 3" , 9 (1915), pp 395 335 — Luttiiier in Z,0 , 6 (1926). pp. 203- 
212 Bnerh in J/a/^ue Recuftl, vo! 23 (1928) (ni ) pp 470-477 -Bruna 
in Z 0 r , I (1029), pp 12 25 Bilfin«er, thd pp -Petraaehek in 
Jrchnfur Rerkia und Sozial phhsofihtf 27 (1934) pp. 409 o21 


§ 1 1 2. Until the last t\to decades of the nineteenth century The so- 
there was general agreement that membership of the 
national eoniimmity bestowed so-called fundairental rights men^ul 
on States.’ Such rights wtTe chiefly enumerated the ** 
rights of existence, of self-preservation, of equality, of 
indoiTeiidcnce, of territorial supremacy, of holding an<l 
acquiring tenitory, of intercourse, and i»f good name and 
reputation. It was maintained that these fundamental 
rights are a matter of course and self evident, since the 


^ to the fandamental duties o! 
States see Bnerl> m R,Y 1926 
pp. 20, 21, and Pearce Higgins in 
A.8. Proe€tdtng«, 1927, pp. 17-22 
It will be obsMved that the very 
notion of fundamental rights, if it 
IS not abused as a cover for breaches 


of the law or for purely polities) asser- 
tions 1 . dies and brings loto promin- 
once the correspondmg duty to respect 
the fundainental rights of international 
personality. In so far as it does that, 
the notion of fundamenta] rights is 
benedoent and not a holly tantCNOgous 
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community of nations consists of sovereign States, '^ut no 
unanimity existed u^ith regard to the number, the appella- 
tion, and the contents of these alleged fimdamental rights.^ 


That condition of things has 

^ Contrast, for instance. Fillet in 
5 (1898), pp. 06 and 236, and 
ibid., 6 (1809), p. 603, with Kaufiuann, 
Das Wesen des Volkerrtchts und dis 
CUiMSida rdms sic stantibus (1911), 
pp. l(W-2m. And st‘e tlie same in 
Hague fiecueil, vtil. 55 (1935) (i\.), 
pp. A74 St ssq. See also the * Declara- 
tion of the Kights and Duties of 
Nations * proclaimed by the American 
Institute of International Law in 
1916, at its first meeting at Washing- 
ton ; see AJ., 10 (1916), p. 212, and 
the Itoport. This Declaration is 
repented in Pojjett Xu. 7 uf the 
American Institute of International 
Isaw for the codification of * Amcnoaii 
International 1 .aw * ; see A.J., 20 
(1926), Special Suppl., pp. 311, 312. 
See also for a similar declaration 
the resolution of the Intcrparha- 
mentary Union of August 1928, 
quoted and commented upon by 
Bruns in Z.d.V,, I (1929), pp. 14 et 
ssq. And see the (Jonventioh on 
Eights and Duties of States adopted 
by the Seventh Pan-American Con- 
ference in December 1933 1 A.J., 

28 (1934), Suppl.f p. 75; Hudson, 
iMisUdum, vi. p. 620; Z.O.V., 4 
(1934), p. 650. The Bogota ('barter 
of the Organisation of American 
States of April 3U, 1948, includes a 
chapter on the fundamental rights and 
duties of States {A.J., 46 (1952). 
Supp], p. 45). The degree of uM>fii! 
ness of statements of that chara<’ter 
may be gauged from a survey of the 
Articles of that (?hrtrt«'r. Article 6 
lays down the principle of juridical 
equality, in respect bfjth of rights and 
duties, independently of the p^^wer r*f 
the State to ensure respect for its 
rights. Article 7 provides that ‘ every 
Afneriean State has the duty to 
respect the rights enjoyed by every 
otbajJState in afieordance with intc^r 
national law.’ Article 8 lays down 
that * the fundamental rights of 
States may not be Impaired in any 
manner whatsoever/ Articles 9 and 
10 lay down the principle of the 
deokiatory nature of reoo^tiou (see 


led to a searching criticiRm of 

above, § 71o). Article 1 1 provides 
that ‘ the right of each State to pro- 
tect itself and to live its own life does 
not authorize it to commit unjust acts 
against another State.’ AHicie 12 
lays down t hat * the jurisdiction of 
SUtes within the limits of their 
national territory is cxcrtdscd equally 
overall inhabitants, whether nationals 
or aliens.' Article 13 afiirms the right 
of each State ' to develop its cultural, 
fNilitiml and economic life freely and 
naturally ’ ; it lays down that ' in 
this free development, the State shall 
respect the i^hts of the individual 
and tho prineiplcH td’ universal moral- 
ity.* Article 14 lays ilown the prin- 
ciple of observance anti publicity of 
treaties. Articles 15 and 16 prohibit 
intervention by way of armed force 
and other means of proHsure. Article 
17 lays down tho prim ude of inviol- 
ability of territory and non-rcrogni- 
tioti of territorial title acquired by 
force. In Article 18 the jwvrties bind 
thenist‘l\es to refrain fn»m the u.se of 
force excejit in selfftefence. 

In 1917 the JnttTnational 1.avv 
(JommisHion forniulared a somewhat 
sitnilar draft declaratbin of Eights and 
Duties of States on the basis of a pro- 
liosal rnoile by Faiiama. its text 
and M»mewhat formal critici-m s»‘e 
Kelsen in J.J., 44 (1950), pp. 259-27(>. 
See also Ee|H>rt of the (Nmimussion for 
its First Sessiim in A.,/., 4t (1950). 
Suppl. pp. 13-22. The (huieral 
AsMimbly transmitted the draft for 
coiishleration by Governments. There 
may be legitimate dooht as to tho 
u»**fu)ness of iristriiriKuita of this 
nature which, if siiftichmtly wimpre- 
hrnsive, must tend tp assume the 
complexion of a codification - or 
propels for chango<^of a very 
general character of |the principal 
rules of International iIaw. For a 
survey of various treai^ and drafts 
on tho subjtH't soc Preparatory Study 
concerning a Draft ilbclaration on 
the Rights and i>uties of iStatea (U.A'. 
pHidirtdinn, 1948). 
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the whole matter, and many ^ have \irged, rightly, it is 
believed, that the notion of fundamental rights of States 
should totally disappear from the exposition of the Law of 
Nations. However, under the wrong heading of funda- 
mental rights a good many correct statements have been 
made for Imndreds of }'ears, and numerous actual rights 
and duties arc customarily recognised which are derived 
from the very membership of the community of nations. 

They are rights and duties which do not arise from treaties 
between Stales, but \^bieli the States customarily enjoy and 
are sabject ty simply as international [KTsons, and which 
they grant and receive reeijn-ocallv as mtmibers of the 
community of nations. , 

§ 113. International personality is the term which char- mier- 
acterise.s fitly the position of the States within the 
national i immunity, since a State accjuires iniematioual alitv a 
p<‘rsonality through its recognition as a member. What it 
really means can be asei*rlained by going back to the basis* 
of the Law of Nations. Such biwis is the common consent, 
express or implied, of tlie States that a body of legal ndes 
shall regulate their intercourse witli one another. Now 
h^gally regulated intensjurse between sovereign iStates is 
oiily jMissible under tlie condition that a certain liberty of 
action is granted to every Stati*. hut that, on the of her hand, 
every State consents lo a cerlain r<\stiiction of actic-n in the 
interest of the liliert \ ot action granted to every other State, 
llecognitiun of a State as a member of the community of 
nations involves l•ecognilioll of such State s equality, dignity, 
inde|>eiKlence, and territorial and personal supremacy. But 
the recognised State re(*ognises in turn the same qualities in 
other members of the community, and it thereby assumes 
resjionsibility for violations committed by it. All these 

* See St<»crk in Holtw rwIorff’N emphatii’Any defended by other 
BncyHi}f^d\€ der Re^hiswtitvnjtrhaft, writers. See, for iiwUnce. Ux, 

6th ed. (IS90), |), 121)1; Jellimk, eit; Br -8, op. at.: Buetamante. 

S$f8(em der /tHhJficJvrn vjfentlichen up. at. WesUakt^ ». p. 300, denied 
HeehU (!802), p. 302; Bnerly. pp. the existence of iHi-oaUed fundamental 
60-62. The argumenta of these nghta. See alao .lanuuiVe, 28 (1021), 
writers have met, however, with pp^ 2IS-22t. and 32 (l92o), pp. 238- 
oonaiderahle rMiatanoe, and the exist- 2 16. 

Mice ol fundaoMiDtal righla of States * See above, § 12. 
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qualities constitute Ss a body the international personality 
of a State, and international personality may therefore be 
said to be the fact, involved in the very membership of the 
community of nations, that equality, dignity, independence, 
territorial and personal supremacy, and the responsibility 
of every State are recognised by every other State. 

Otktr § 114. But the position of the States within tin* coin- 
of nations is not exclusively characterised by these 

the Poei- qualities. The States constitute a commimity because there 
StotM **** ^ constant intercourse between them. Intercourse is there- 
within the fore a condition without which the community of nations 
ity of could not exist. Again, there are exceptions to the protec- 
Notione. tion of the qualities which con.stitute the international 
personality of the States, and these exceptions are likewise 
characteristic of the position of the States within the inter- 
national community. Thu.s, in time of war bt'lligerents have 
a right to violate one another's personality in many ways. 
Thus, further, in time of peacr as well as in time of war, 
such violations of the personality of other States are excused 
as are committed in self-prescn-ation * or through justified 
intervention. Finally, the question of jurisdiction i.s of 
essential importance for the position of the Statics within the 
international community'. Intercourse, self-preservation, in- 
tervention, and jurisdiction will, therefore, be discussed in 
turn in this Chapter. 

II 

EQUALITY, BANK, AND TITLEJ} 

ii. if 3S.4S— Lorimer, i. pp. 168-181 ; ii. p. 260 Wtsttoke, i. pp. 
321-326-Philliroon*, i. $ 147 ; li. §$ 27-43 VVIuMtim, 162-169- Moon*, 
i. §24 Hyde, ii. §§11, 61, 62, 2i0- Fenwick pp. 213.22H Bluntnrkli, 
§§81-94 FauthiUo,§§ 272-278- Prwlifr-Fod4KMi.§§ 484-6^ -M4ngnluc 
i. pp. 310-320 Ririer, i. § 9 -Xjs. ii. pp. 236.266 t)alvo„i. §§ 210-269 
Fiore, i. §{ 428.451, and Caie. §§ 393-426 -Marten*, i. §§ 70, f 1- Do l/)uter, 
pp. 236 240- Cmrhaga, i. §§242-247 Buarm, i. §§ 19, |0 -Gilbert, pp. 
264-276— Keidi’e Wheaton, pp. 32.3-331 -BtoweU. pp. 343-348-//ar«imf 
Retearek (1932), pp. 476-736 (a valuable tceatue on tlie juliadictionnl in- 
munhiM of foreign State*) -Lawrence, Raeaye, pp. I91-31,3' -Weatlake, 


* See below, §f 
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Papers, pp. 86* 109 -Huber, Dit CUtuMtii der St4uU€n (l909)-%Sehucking, 

On Staaienverband der Haager Konffrertzen (1912), pp 216 229— Satow, i. 

§S 21-88— Neliwm, DU nechtewnwnachaft ohm Recht (1017), pp. 96-106— 
DickiniKtn, Tht Egwdity of StaiM \n Iviematioval Law (1920)— Hapisardi- 
Mirahelh, 11 jirimtpto dflV uguagltanza giundtra degli Stati (1920)— 

Goebel, Th^ Kqvahty of UtatfA (1923) — Dupuig. Ae droU des gem et Us 
rapports des grander putssamrs at pc Ua autres itaU atartt U pacts de la SociiU 
dss Nalinns (1921), pp 13 167 and 421-529 -Korte, Orundjragen der vciUeer^ 
rechtlUken Rerhttifahigkptt und Handlmgif/thigleeit der Staaten (1934) — 

Weuw m Hague Recueil 1923, pp 525 551— N\8 and Streit in il./., 

2nd ser., 1 (1899). pp 273 313, and 2 (1900), pp. 5-25-Hick« in AJ^ 

2 (1908). pp .-iSOriOl ArmHtrofijz in A J., 14 (1920), pp. 540-664— 

Oharlee do Viahohfr m /( / , 3ni aer, 3 (1922), pi». 149 170, 3lX)-336— 

Praap. t6id, 4 (1923). pp. 436 454— Bakpr in B 1', 1923 1924, pp. 1-20 
~ MrNair m Mtchtqan fxiu Rptteuu 26 (1927), pp. 131-152 'Rappard 
in PriddeniA of Pence, n (1931), pp 14 53 -Fisrher WilliamA in B.Y.^ 

13 (1932), pp 35 37 8<ott in I/agup Rpcuetf, \ol. 42 (1932) (iv.), pp. 

566*683 -fkhindler, tbtd , vol 46 |]933) (iv ), pji. 2G0-270— 8trupp. tbtd , 
vol. 47 (19.34) ( 1 ), pp 508 613 Bilfinper m Zo V., 4 (1034), pp. 481- 
497- Mvera in A J , 31 (1937), pp 437 4IS KoIboii in YaU Law Journal,* 

5.1 (1944), pp 207 220 King in J ./ . 12 Q94Hi pp 811-832. And see the 
liliritiiru rjtintofl it ]>. 265 fii junsdution/il niimumtirs of forei^ni States. 

§ 115. Tlio (‘qualit y of Stat<*s h(*foie International Law is a Equality 
quality de'ri^(*d from their international personality.^ Ac- 
cording to the traditional do(*trine. whatever inequality may ^ 
exist l>etween Statc*^ as regards their size, population, power, Legwia- 
degree of civilisation, \^ealth, or other qualities, they are**®“- 
nevertheless e(|imls as International Person.s. This legal 
equality, which has now been modified in man' re.spects, 
has four ii^ortant consequenc(*s : 

The firSfjj* that, i^henever a question arises which has to 
be settled by consent, every State has u right to vote, but, 
unless it has agreed otherwise,- to one vo^^e only. 

The secon d consequence is that legally -although not 
politically the~V()te of the weakest and smallest State has, 
imlesH otherwise agreed by it, as much weight as ihe vote 
of the largest and most powerful. Any alteration of Inter- 
national Law' by treaty has legal validitj for the signatory 
Powers and those only who later on accede expressly or 
submit to it tacitly through custo. Accordingly, one 
result of State eciuality or, as some will prefer, of StAte 

‘ Sea ubove, {| 14 and 113. Kw Ibukineon, op. c\i„ in 1920 tee 

oritioiam of I 116 nee Baker, op ctt. McNair, op rii., and Schindler md 

FW the development of the doctrine BiKinper, quoted ahove. 
of Equality tinoe the publioation of * See below, p. 277. 
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sovereignty— in the international sphere is that Inter- 
national Lav as at present constituted knows of no legis- 
lative process in the proper sense of the terra, i.e. the 
iraposition of legally binding rules u})on a dissenting State 
or minority of States. . 

§ 115o. The thirdorf^^uence of State equality ‘ is that — 
according to therule par in parem non habet imperium — no 
State can claim jurisdiction over another. Therefore, although 
States can sue in foreign courts,* they cannot as a rule be sued * 


^ The statement as to the third 
and fourth consequences assumes 
that the foreign State ami its OoTem- 
ment hare brnn duly recognised by 
the State in whose courts the pro- 
ceedings are being taken : mh' above, 

71-75/, and n«ite m particular 
r. Rtmian Socwlist lU 
*puwic» cited above in § 75 (immunity 
mnted to an uiirecognis^ but ds 
Jacki Government). Many of the cases 
cited above, f§ 71-75/, are relevant 
to $115(7. ihi (he Bngiish rules 
generally see Westlake, Initr- 

national Imw (7th cd.) (1925), $$ 190- 
193, and Dicey, Holes 52, 55, and 57. 

• »See Phiilimorc, ii. $ 113 A, 
Young, Forsiyn Cumpnnus and other 
Carpnraiione (1912), pp. 300-309; 
N)8, h. pp. 340-348, Locning, Dte 
GmchUbarkeit uber fremde Staaten und 
Sonverane ( 1903) ; van Praag, §$ 164- 
190 ; Koellreotter in fitrupp, Wort, i. 
pp. 387-389 ; and the follouing 
cases ; United Statejt v. H (lynrr (1867) 
L.H. 2. Oh. App .582 ; The Sapphire 
(1870) n Wallace 104. See al<iO 
below. $ 348. 

• Even in re«p<‘ct of a personal ad 
such as a promise of raarntige and 
even when living incognito {MtgheU 
V. Sultan oj Johore [1894] I Q B. 
149). The statement that a sovereign 
State cannot be sued in the courts of 
a foreign State m broadly true, but 
the Municipal Law of different States 
differs considerably in givtnc effect 
to it, (a) An to England see De 
Baber v. The Queen of Portugal 
{mri 11 Q.B. 171 ; Duff Develop^ 
ment Co, v. Kelanlan (hvemment 
[1924] A.C, 797. See also above, 
$75d; Oodrnan v. Winterkm and 
OBtere, below, p. 776, n. 6. (6) As to 
the United States of America see 
fl^de, L {|246, 358; Hayes in 


II.L.R., 38 (1925), pp 599 621. (o) 
The rule applies equalh to pro cut 
proceedings against or affecting the 
property of a foreign smcicign State : 
The Rrchangt \ McFtvldon (1812) 
7 Oranch 116, S<»ott, f’aw, 3(K), 
raiasfsttf V. Krupp (1878) L,H 
9 Ch. 1). 351 ; The Consltfuth'^n (1879) 
4 P.D 39 ; Tht Parle mtnt Beige 
(1879) 4 PJ). 129 (I8M») 5 PJ). 197. 
But there is probably no immunity 
uhen the State is Mud as owner (if 
real propert)' for a nmvey of cases 
M(‘e Fainnan in A J , 22 (1928), pp 
567, 568 -urihsH Hmh prrqxTU is 
lUelf in a privileged i^iaition, e,y on 
account of hciiig a legation building 
f<ee the two judgmentM of the Supreme 
(Vmrl of i’/ci ho-Slovakia of April 1928 
and December 1929, as re|Kirted in 
.lawMtf/ Dujest, 1927 1928, (VisCh Xos. 
Ill ami 251. And h(m>, as to the 
hrst, Dealt in Ad, 23 (1929), pp 
582 594, and Bomm in Rnieta, 21 
(1929), p 48 See aKo fJnUg Lmdeti 
V PoUih Slate, in whuh the PruHsnin 
Tribunal for f'onfluts of durisdu'tiun 
refused, in March 1928, to entirlain 
an action brought bv a landburi 
against the Polish State liecauso of 
the exhibition of the insignia of 
PoIh nd • .4 nnuul Digeet, 1927-1 928, 
Tase No. 10 1 And iM*e the interesting 
judgment of the Italian f'ourt of 
Oaasation, given in 1934. concerninff 
the British cemetery m Naples owned 
by the British (loverninent. Tt was 
held that Italian Coiirtl had no juris- 
diction to entertain an hetion brought 
against the persons ^ministering the 
cemetery on behaft ^ the British 
authorities: Rirm v,^fAttle, Cium* 
prudema Italia no, 19344 1 (1), p. 976; 
Annual Ihgeet, 1933-1934, Case No. 68, 
The immunity of government shim, 
both xi6val and commercial, ie 
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oiufled below, $J 447-451 a. {d) An 
to French, Italian, lielfKian, and 
Egyptian law nee Walton in Jundtral 
Review, 1919, p. 225, and in J.C,L , 
3rd aer., 2 (1920), pp. 252 258 ; 
Fauchille, } 270 ; and, in particular, 
AUon, cited below in thin note. The 
three laatTnamefl States do not grant 
immunity U* a foreign State in re- 
spect of acts which aie not govern- 
mental, which means in most (ases 
the acta of a foreign State as a trader 
See Fox in AJ., 35 (1941), pp 532 
540. (e) As to Germany see Liszt, 

{ 13 (iv.), and Knickmann in Zett 
Hxhftjl fnr Ontr^chl, i. (1927), pp JO] 
192. Nee also The \ tJtvrqiM und VV#/* 
Stena, Annual IU.3S 1940, 

Case No 94. 

On the fjueHtion of the right of the 
agent or ofbcial of a «State to ilaini 
State immunity ahcMi sucrl in a foreign 
court see 79/ger v. l\S Steel ('or 
prirofma » 1025) 127 \tl. 103, 

130 Atl 623, wheie the Englnh 
Public Trustee was alloued to be 
sued m an Anietuan loiirt (see 
Michigan Law Rtvww, 24 (192<0. 
pp. 729, 730). On the whole (question 
see IteiKirt hj Matsmla and I Mena for 
the Ijeague of Nations (’oditnation 
Committee on ‘The (‘ompitime 
the Courts in Regard t4i Foitign 
States/ C. 204 M 1927 \ . and 
A J., 22 (1928), Sjiecisl Suppl , pp 
118 132, and lomment h> Kuhn in 
AJ., 21 (1927), pp 712 717 t>n 
the position of scnn go\eriiim*ntal 
corporations see t <rnpanta }ffrcfintil 
Argenitna v I'nttPii Shtppiwt 

Board (1924) 40 TLH <M)1 , and 
Coale V. SociCt/ Co o;»/rrtfnf Sut\*e 
Oharhoiw (N Y. 1927) 21 Fed (2nd) 
180. It was held in Hamres v Ktng 
dam of Routnanta MonnjHiUes h\*tttuie 
(1940), 20 N.Y.S. (2rf) 825; irnttal 
IHgeet, 1938-1040. Case No. 72, that 
an autonomous corporation (n^ated 
and contn'illwl b\ a foreign (^o\er»\ 
inent for exploiting comineroial inoiu>- 
polies is not nec<‘S8arily ininnine from 
suit. Ajpparently i orporat ion«i cn uted 
by the SUtc but possessing a distnul 
legal personality are not immune 
from suit unless it can proved that 
the property which is the subject 
matter of the action is the pii*pert\ of 
the State: VIen At Co. \ (fVw/i) 
Sationed Keonomw Bank (1940) 21 
N.Y.S. (2d) 201 ; Annual Ihge*i, 
1938-1940, Case No, 74. As to im 


munities of corporations controlled by 
governments see also In re iJistrUnUicn 
of Petroleum (1952) 13 Fed. R. ; A V., 
47 (1953). p. 502, where an United 
States (‘ourt held that the Anglo- 
Iranian Oil Co., being in part owner- 
ship and control of the British Govern- 
ment, w«oi immune from subpoena. 
See also Krajtna v. The Toss Ageney 
(1949] 2 All E K. 274 m which the 
<‘<mrt found that the Telegrapluc 
.\gericy of the So\iet Union was a 
go\ernmental agency and as such im- 
mune from HUit in an action fur IiLm*]. 
And see Shepard, Sovereignty and 
StaS Owned Commerctal Kntihee 
(1917). Ah to immunity of foreign 
States from taxation ace Biniiop m 
\ J , %\i (19“)2), pp 2.39 2.’>S For an 
unusual, and unBUCcewfol, action 
lioforo the Polish courts against the 
(icrman Treasury and the City of 
Berlin for allegecl illegal exactions of 
rates and taxes see Annual J)tge^, 
1935-1037, Case No 95 {Orrman Ifh- 
munitws in Poland cam*). In iMhallt 
and Lnard The American Battle 
MonninenU i omnttaaion the Court of 
Appeal of PariB held in 1936 that the 
latter, in »ts capacity as a department 
of the tjuvpinment of the United 
Stales, was immune from the juris- 
diction of French courts: Annual 
iJigeat, 1935-19.37, (‘ase No 88. 

3ii(‘ following Ml a iditiori to the 
works re If md to ladcm Uj ^ 1 l.Vi^, is a 
Mc IcM lion Irora llic o\tc n*- \c literature 
c»n juri'c h tional immu oi >f foreign 
‘stales. Puente, Intmtif tl Lnu as 
o/}/flud to Fftr^igtt ^192S), pp. 

3> S9 , Sjiruth, Oenrh1\barUit Uhei 
( ii di n (1929) , Prt>\ inciaii, 

/ iM.» u/f*i qinn\dizu>?talf Irqb Vti(» 
dmitten (19,33); Allen, The Position 
of foreign Statee Ufijrt yatwnal Couria, 
chiefly in Continental Europe (1933); 
Sfoupnitzky, Statut InUmatwnal de 
VCllStS Etal cf*wwrrc '’'•»/ (19301; 
Fairman in A.J . 22 (1928), pp. 
509 585 . Hervev iti Michigan Imw 
H n icM’. 27 / 1 928 1 92«i>. pp. 75 1 
775; Borco in RiviMa, 21 (1929). 
pp. 35 62 , Brinton in A,J , 26 
(1031), 1 ,5002, Feller, ibul., pp. 

83-96 , ivn^kid^h in R.G,, 38 (19.31), 
pp, 66S 032 , Fitrminince in JL T., 
14 (1933), pp lOl 124 . Van Praag tn 
3Td ser., 15 (1934). pp. 052-682 ; 
Brookfield in J.CJ.», 3k 1 ser., 20 
(19.38), pp. 1-15; Block in H,L,R.^ 59 

(1946), pp. 1060-1086. 
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there, unless they voluntarily submit* to the jurisdiction 
of the court concernwl.* Tills rule applies not only to 
*iiotions brought directly against foreign States, but also 
to indirect actions, as when, for instance, a suit in rem is 
brought against a vessel in the possession of a foreign State. 
Although, in giving effect lo this lule, courts occasionally 
refer to the ‘ comity of nations’ as the basis of then decision, 


^ So far aa Great Britain 10 con 
corned* the following acta do not 
amount to a subroieaioii to the jurii 
diction - living here and entering 
into contracts here (Mtghell v Saitnn 
of Johor^t supra) , assenting to an 
arbitration clause m a con tract or 
moving to sot aside an arbitrator's 
award (Duff Dnelopmeni Co v 
Kslanian Oovemmenit supra ; Com 
panta MsrcantH Argeniina v. VntUd 
SiaUs Shipping Board, supra) , or 
engamng in trade (Companta Met 
cantH ArgsrUtna case, supra) , and 
see Keith's fomments in J { L, Siti 
aer, 6 (1023), pp. 120, 127, and 277, 
27b and l> (1024) p id7 F<ir am 
instance o! effcctici w iicci 1»> jin vi 
oiiH submission to pr<Hec dings htc 
Suita Jt of Joht>re \ Aimhakar ( 1<K>2J 
] AU F K 12dl It appears to be 
still open whether a submission hv 
a foreign Male to th< pinsdution 
involves submission to exei ution 
against its piopcrty situate within the 
juiisdietion, but the weight of opinion 
seems to aTisner this question in the 
negative see Duff Dufhpnieni f o 
case, supra, and Note (1) to that (asi 
in Annual IhgsM, 1923 1924, Casa No 
65 , Dexter and Carjirnter v A nughg 
Jarmagsstyrelsrn et at , de« ided in 
1930 by the United htates Hist net 
Court of Appeals 43 F (2d) 705 
Annual Digest 1929 1930, Cose No 
70 , Jessup and ]>eak in A J , 25 
(1031), pp 335 339 , and sea KrUrk- 
mann, op eu , pp. 190, 101 

> But when a foreign Stair sues 
hers. It submits itself to the ordinar\ 
fnements of procedure, so that, for 
instance, an order for security for 
costa {BepMic of Costa Pica v 
ifUsngmr (1676) 3 Oh. T) 62) or an 
order for discovery {Pneteau v. 
VwUai (Mas of Amsfka (1866) 
2 1^* 656) QUty ha obtained 


against it , and the ilefendant may 
set up against the foreign Mate a 
setoff 01 a 1 otinten laiin aiismg out 
of the same m«itter in dispute (iSouM 
African PepuUtr v La i ompagnie 
Framo Brlgt [1S98| I Ch 90) hut 
he cannot take the oppnrtnnits of 
bringing against the }or« igri State 
It hat IS sulwtaritmIK an ludeptiident 
action (l^ftwn of Knsiian "^ouet 
Soctahst Hepuhhes \ Belaiew (192.^) 
42 T L U, 21) and f \eii m a stiietly 
related loiinten hiini the d< feiidant 
cannot ro<over ariv exitss, the 
counteniaim is in stub a rabc *a 
sliiolil but not a sword ' , see innnal 
Proitice (102H), Order 21, rule 17 
(noUn), and ^\eKtlako and 
op cit above, p 222, n 1 Ve also 
f fitted States V jiatinnal ( i/y Bank of 
New >or/ /I nnum Higed, 1915 1937, 
( isf No b2 Vritotht limit** ifsit off 
SI < United States \ \ ew > c r/ I ru*tt > 
TN b *^upp >Sl, \nniutl lhqr\l |M1*i 
Oiso Vo 12 \h to < « nnt< r ( lainiM 
see Hrputdic (ft hino \ \atiorinl ( tty 
Hank ^I‘♦N2) IDS F Supp 7(di , I f 
17 p 121 Hcpuhhr tf t kiua 

\ Van t I su U w (19 >2) in^ F Supp 
111 As M girds tlu (hriinin <asc of 
fit tiff Id \ Ihf ftuHtnan frmetnment 
Hit Kohlir in Z 1 4 (I91(i) pp 3(K* 

3.11, the opiniofM ol Liliatid MfiJi 
andiSciiffirt iW pp 134 44K, Bif^^ 
in /aw Maya SI nr and Hr t tew 35 
(1909 1910) p 207. Wolfman in 
A J .4(1910) pp J73 8H,3 , Fauchillc 
<5 270 It h is 1 m en In h\ nn Amen 
r an i ourt t hat t lie ext^c nee uf a state 
of war dofs not deprive the op|>osmg 
belligeient of the ju6fulirti<mal icn- 
rnuniiKH U> uhioh iie is otherwise 
ontitlerl under lutcmaf}rmai Law 
Telkes V Hungarian Aituwftl Museum 
(No 2). Annual iHgift, 1941 1642. 
Case No 169 And for eommertts 
thereon (Cornell Law Q^rUrly^ 29 
(1944) pp 390 400. 
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the principle of immunity of sovereign States from the 
jurisdiction of the courtH of other States has in fact been 
treated by (‘ourts of most countries as a rule of International 
f^aw. The extent and the basis of any rule of International 
Law on the subjeei are considered l>elow.' 

§ WTyon, AjpLUjpt^rconscMiuencrofecjualily— orinclependenceStoio 

— of States is that the courts of one State do not, as a rule,]^j^V^ 
question the valirlity or legality of the official acts of another 
sovereign St<ite or the official or officially avowed acts of 
agents, at any rate in so far as those acts purport to take A®**- 
effect within the sphiTc of tli(‘ latter State's own jurisdiction* 
and are ftot in tliein^c^Krs contrarv t<» International Law.® 

It is not clear whether the lule in question can properly be 
regarded as a rule of IHiblic International I^w or whether 
it belongs to the j^rovinct^ of Private International Law 
(Conflict ol Laws) * (Considerations of public policy have 
often prevented a full n'cognition of the validity of foreign 
legislation. There is probably no international judicial 
authority in support of the piopositkm that recognition of 
foreign ofticial acts is affirmatively prescribed by Inter- 
national Law'.® The (question (jf foreign confiscatory, penal, 
and revenue legislation is referreil to elsewhere.® 

§ \ lM. WhateviT may be th(‘ lule of International LawLumtsof 
as to the duty of States (and their courts) to recognise 
offect»s of foreign legislation within the fonugii country F*>reign 
concerned.* it would ap|»(Mr tliat thei*o is no such ooligationjj^^* 

^ ^ tirwi/ In Ihe Afwind caac (Nu 21 fl042] 1 

• The Kichringe \ Ail K K 2.’lrt; [1^42] 1 K.B. ^5~* the 

(1812) 7 (Varnli ll(», Nott, ( n (*ourt exaniiiiod the validity of a 
500; I nilrrhiH Jifrnintiu (lhi»7) DuKh deoree iim) 08 ing nulitary.arr- 
168 r.S. 250. IS Sup (’! 83, W w// oo* up'ui a Outih luUKmai. Sw 
eokn V. HuAimn *Vif li^puhhc AKXiu /i/ If <ir (3nl oil., 

(1923) 231 N A 372, I3h X K 24 , IIUS) j» 377, lor oomiiioiiU on this 
4. .1/. i.vihtr ('it V. tSuijiir ,{• f u of the case. Anil mo abuw, 

[1021] 3 K U. f»32; (oiMwifr ^ 75 \'ilh n*g^ni to the i'()nM»quonm 

<fi«l and IMndrml Hank (\nnplfif ol rciogiutioii. As (• oVra territorial 
d'JSMComptt [U»231 2 K H (s30. and oixiation id ooiifiscator) dociofts M‘e 
/fanfue /Hiernationale \ tjouiiw^ou, Itelow p 32h n 4 ^ 
i5t<f.,p682; Imtb rovoiwl, hui with* * dow ^Il.w6 

out aflfootmg the piinnplo stated in * See above, p. 8. 

thet««t,(19251AA’. U2and m For * Ni Mow. ^ Urnih, as to fi»roign 
t oriticiatii of tho dutlnne ul ’the U^ibhitiou wiuoh contrsij to Inter* 
aaoro^aanotitv of ihe fonogn Art of national Jjiw 
RUU’ aao Mann In Uw i^norttrly • See below, p. 328* 

Htviiutf 59 11943), PP» ^ ^ 
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with respect to foreign legislation, whatever the place 
of its purported effect, which is in itself contrary to Inter- 
national Law.^ Such legislation may properly bo treated as a 
nullity and, with regard to rights of property, as incapable 
of transferring title to the State concerned either within its 
ten itory or outside it.® ThuK, for instance, if a foreign State 
w'ere to enact legislation confiscating without compensation 
the property of all citizens of the Uuit<*(l Kingdom of the 
Protestant faith— an act clearly contrary’ to International 
Law - municipal courts, w'hcthcr Englisii or foreign, would be 
entitlnl and bound to disregard tho effect of such legislation 
with regard to property fiirming the subject matfer of any 
action brought before them.® This w'ould be so even if tit le 
to that propeiiy had passed, under the law of that State, to 
the State itself or some other party. Courts may be under 
a constitutional compulsion to give effect to the law of their 
own sovereign legislature even if violative of International 
Law although, as noted, they will not lightly impute to it 
tho intention to violate International Law'* and although in 

\cilidU> t)t the foicigii legisUition »» 
qup&tit>ri uas duo to the fact that 
they wf-re coaiTriwd ^itli claims or 
pn>j^ rty of the iiawoimls of the legihla 
ting country (and that, iipimn^fitK 
for that n*arton, the qu#*^(lon of Mold 
tion of International Lii\% ta not at 
isdue). bee, pjj., the qualifying Htale- 
ment by Huv«^*Il L. J in Vnurp^s 
nhfa Patty v. MVm; that ‘this (Nuirt 
will not enquire into the legality of 
nHs done b> a foreign (hoerntiK nt 
against ith oun Hubjccta in respect of 
propcTty Hifunfe in itn nin'Ti ternbu v * 

I K.Yl. at p. 73b; and to the 
»ameeiTf(f VmU*d v. JUhntmf 

(lb37) V S 32 1, Satimttff v. SUimtard 
(hi r Vt, (11)33) 2fl2 N.Y. 220; OtiUn 
V Puntral t.tathPT f’o. (1018) 240 U.b, 
207 ; EtiMern States i^tralrum <7<. v. 
Asinttc Pcirtdevm < ^wpotaium (1930) 
28 F. Supp. 270; innual thgest, 
103H-1940, (laoc Ko. Sfi. But 
McNair, o/i. r/t., p. 3|2. A cniieal 
review of many i>f tbtf caoea citecl la 
given by Lipatein, (trt^us Society, 35 
(1949). pp. 157.187, aliw Van 
Hecke in 4 ( I05|). pp. 345.357, 

* rSofi aliove, { 23. 

* See above, p« 45. 


> kSee Ml Nan. Ityul Pjjtcts of Hui 
(3itI <'d. 104^). p. 32J ; Fat bin in 
12 (1931), pp, Oo-lOb ; \V<.rtIey 
in Grtttiu^ Society, 33 ( 1948), pp. 31-34; 
Morgenatern in I.LQ„ 4 (1051). pp. 
32b-*M4. See alao Re, Foreign t i/w- 
fisratioits (n»51), anti Mann in L.Q.H,. 
59 (1910) pp. 42-57. 155 171. and 
70 (1954), pp. 181202. 

• See y. OihUm flHl7i i5 

Maule and Sol»\n 92 , In ie tCntjip 
[ 1917 1 2 Ch. I8»s‘; HepMu of Peru v. 
/heyfus Piot/n rs (]MA) .38 rii.I). TUN 
There ^t'enw t(» W ur> jurtiria! lUth 
ority indicating a vieyy contrary to 
tha9<>taUi4J in the text. The of 
VnderkiU v. Utinandei (1807) lti8 
l/.S. 250; Oetjen v. ('entral Leather 
re. (1918) 245 T.S. 207 ; Hicaitcf v. 
American AfeUti ('o, (1917) 24(1 l',S, 
304 ; and, in particular. Luther v. 
fiagor, 1 10211 3 K.B. 532, frequently 
referreil to m support of the proposi- 
tion that courts mast not question the 
Icgitation of foreign countries, are not 
germane to the present issue. 1'here 
was no question, in ^those cases, of 
foreign legislatiye a<*ts contraiy to 
fritemational lL«w. It will also be 
nr>ted that in most of these oases 
the reftioal of eourte to examine the 
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some countries courts have in fact the power to refuse to 
give effect to national legislation contrary to International 
Law.^ niere is in any case no coinj^elling rcjison why they 


* See. Q.g. »ilK»vo, §2I«. ab ti» tbo 
l)owcr of courlii m France, Hitllfincl 
and other countnen to refunc to 
effect to national legmlalion me on 
MHtont with binding treat ioh aii<i an 
to the similar power of the enurt-* oi 
the United States in resiiect <if th< 
lefpslaiion of Statea eonf^u'lm^ with 
tnMtics binding upon the Unit<4j 
States. Care miwt l»e taken not to 
generalise the pn>i><Hitioii uhich i*» 
inaccurate when expiv‘ss«*d in absolut** 
♦vrins that courts an* not entithd 
lo examine the validit}* or qinetioii 
the effect, from any point of wcm nj 
foreign legislation. The> do ho In - 
qiientlv by refereiuc lo the qiifsti in 
whether eveh legisUtion |kiwI nr 
vMtnfiNmuirx (*ioc b«do\«, (j 1116) ind 
w’hclhcr, thcn*fon* it can l»e gutu 
extraternlorial opi'iation m Inost 
infrequent eases m wlinh it niu 
Ite held to liaxt* mk h MF<wt. Such 
legislation may also bo cM'nniMi ll^ 
Inference to the quchtion of its bumal 
\jilidity and the constitution tl (om 
(M'tciKe of th< organ n i«{sui«>ii)t< tot a 
(see MiXair op. nt pp .‘ITI.HTT, 
ShapUigh v. AJt^r (19^17/ I’ .S 
find higtMl, l9:{o-P*H7 <’ist 

No. 14 and nt»te thereto). (Vi^ns of 
MiOie loiintricH have on tu cuMimiH 
refused to gi\e Is ng 

contrail to tlieir coiuepnoiw ol puIhu 
poln>. to loieign tonlisiston Widi 
turn even when iitjt lor.trari to lnt<t 
national laiw and oven w in n i mj 

holeh' the tmtioii.ilH of the le*;i>laiine 
< ountrx within I tM terntorx This in 

{«rtieu1.ir, iH the lonsi'^fmit attitude 
of French C'ourth *See f g., ( seoi c/m 

Inirndani I'nrl 1 

p. 217; AnnwU l^c27 192'' 

i *iwe No. 43 (and the e4>mment thereon 
and other similar cast's b> fVunke in 
J,J.. 3« (1942), pp. 2il 2tt): 

VvUtmit JhrncuM v. Sathno 
Dallo*, 1039. p. 237 ; Anfiuol Ihucsi. 
1038 1040, Cam* No. 54 (with ngird 
to pasHing of property m the legislat- 
ing country); \ tMrnn .Mouhn. 
Dallo*, 1030. p. 320; JnnHul IhqiH. 
1038-1040, Coso No. 10. .st'e Japstein 
op. cil., |)p, 174-176, for a suivey of 


these* eases. As to Italy aco Vaghi v. 
Htichsbank, Attauai Digest. 1938-1940, 
fjiac No. 5i>. As to ^Igium see the 
i rrutta cane, Anatnu iHgest. 1035- 
1937, (’ase No. 04, and Wilkening v. 
Jtflgtan Stui^. Annual Digest. 1948, 
<‘iM* No. f36 (as to uaturaiLsation). 
1'lic only (Komewhat ineoinplete) re* 
fxirts know'll to the Fditor of recogni- 
tion of effet tH of evpropnatiun without 
( oii}])cnsation in relation to aliens are 
thfinc ei\en bv some helgiaii and 
1 bitch courts 111 the matter of Mc'^cican 
<*\]#roprj^itionH of foreign oil cora- 
}nmeM . M'e A^muul Dxgeat, 19.38-194(1. 
(’aois Xos. 11 iind 12. It does not 
appf'ur th.it the question of com- 
pitibility with International J^aw wa'» 
iniH. d in thc'ie ea^es. And see as to 
Htiilaiid ‘I'he Bant do. Annual Digest 
19.3*1 1937, Case Xo, 73 and the note 
their b), and the case of Trust- Maai- 
srfutji.j HeheUa, tbtd.. 1033-1034, 
('iM* Xo 33 See also the deci'*ion of 
A ((Ciniar Court m the Confiscation of 
Tropcrii/ of Sudeten {hrtnavs ( os*, 
ibnt 19 ts, t\i.sc No. 12, direct h 
.ipphing the rule formulaterl in the 
text. aViuI '«h*, to the same effect, the 
Judgment ot the Court of . Wen in the 
( iM*of 'r6e JHaie Jfary( 1953) J W.Jj.R, 
249 But see tlie cabo * the Anglo- 
Iranuiu Otl I’o. v. Suj ; fhl*Co. 
iWicled in 19.73 b\ a Vtiiue Ckmrt 
y/V , I Itahaun, 78 (19.73), i. p. 719) 
iiid in the 'caiiie year, the decision of 
the Jok}o Higher Court in the XtAs/io 
Mutu llo\ve\er, iii these two cases 
the courts in fact examined the 
releiant legHhition 1 1 the Iranrni 
Dll .V.iti(>naii8ation l«fiw — liiid found 
that that legmlation not btung oon- 
fiHcatory, was not contrary to InU'r- 
iiational Law. In the United States 
the rlei'ision m Jiernstetn v. Van 
Ueyghen Frercs (194^/ bW F. 2d. 24U, 
Annual Digest. 1947, (^asoNo.u, which 
gave eflect to oppressive legishtion 
of thi' tional-.^>ciali8t rt'giiue in 
ih^rmany in relation to German 
nationals, w'as followed by an an- 
uouni'omeut of the State Deportment 
in the sense that the policy of the 
Kxeoutiva. in cabcs of this descnptiozi, 
was * to relieve American coorU firom 
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should assist in giving effect to violations of International 
Law by a foreign legislature. Tn the absence of compulsory 
jiuisdictibn of international tribunals- and having regard to 
the prohibition, under the Charter of the United Nations and 
elsewhere, of compulsive means of enforcement of Inter- 
national Laar by national action, municipal courts may on 
occasions provide the only means for securing respect fur 
International Law in this and other spheres. It would 
thus seem that neither principle nor practice countenance a 
rule which, by reference to International Law, obliges - or 
permits^ —courts to endow with legal effect legislative and 
other acts of foreign States winch are in violation of Inter- 
national Jjaw. ft is equally ct^nsistent with principle that 
such violations of Liternatinnal I^aw on the pari of fon'ign 
States ought not to be assumed in the absenct) of evidenc-e 
of a cogent character.* Any complaint, on account of a 
judgment based on any such allegation, of the foreign State 
concerned is a suitable subject, at the request of that State 
for international judicial determination.* 


any rfatraint upon the cxcrowf of 

to paos upon the validity 
of the acts of Nazi offieiala* (set* Bishop, 
International Law i'asfs and Materiah 
{mZ). p, tJ27. JitilUhn of .State Dept,, 
20 ( 1U49). p. 502 and AVoolsey in A .J„ 
44 (1950), p. KIT), h'fir an outs(Kik(*n 
of an American court to treat 
oomplianoo uith a foreign confiscatory 
decree as a ground for relieving the 
defendant of liability see Pleerh v. 
Banque Satiunah de la JUpubliqve 
d" Haiti, where the Court said : ‘Con- 
fiscation, in ostenuible compliance 
with foreign edicts which are vfiid m 
this Stale, has sometimes been com- 
pared, in its legal effect, to action by 
tliieves or marauders. . . . l*hat the 
confiscation decree in oiiestiou, clearly 
ooiitraiT to oor public policy, was 
enaote^i ^ a government recognised 
by us, a^nls no controlling reason 
why it should be enforced in our 
CMiurts ’ : (1948) 77 N.Y.S, 2d. 41 ; 
Antftiai Digest, 1948 Case No. 7. 

^ This is so, in particular* in 
eountries in which Internatumal Law 
is deemed to be part of Municipal 
Law* See ahore* ] 21a. An, in the 
absence of reeeons to the contrary* 


effect ought to bi* given to f(»reign 
legislation in renjKH't to title acquired 
under it in the foitugii State which 
has enacted HUeh legislation, it would 
appt*ar that rourts ait* entitled to dis< 
regarti such legislation only if they 
are hound to <ln so and that therefore, 
in this case, discretion and duty 
cednoide. 

* Thus the rule noted above, p. 268, 
that, if only possible, no intention to 
viohite International Law will be 
impatcfl to a statute, applies also to 
foreign legislation, 

” There would Hp|iear to bo no 
decisive reason why foreign legislation 
should be treated in this respect differ- 
ently from jUfigmentH of foreign 
courts. These may be n'fubod en- 
forcement on a nuDiljcr of grounds, 
including the fai't that the foreign 
jud^ent violates prinfiples of public 
policy of the lex fort. 9ea Huntingdon 
V. Altnd [1893] A.O. 1^; Apt v. 

1 1047 J, F. 127. It is}|K)ssible that, 
from this point of viiw, an English 
court might refuse iscogiiition. as 
being contrary to Englisb conceptions 
of public policy, to foq tign legitls tion 
which is clearly confiwry to Inter 
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§ 11 Roc. While British and American courts have rigidly Liuit*- 
adhared in the past to the principle of jurisdictional im-jIJriSdto- 
munity and while they have declined to modify it either byt*«“l 
distinguishing between activities of the State in the field of 
private law and activities jvrp, imjxrii * or by readily imply- 
ing waiver of immunity,* the position can no longer be 
regarded as free from doubt,* It must also bo noted that the 
mere claim by a foreign State, which is neitlier an actual nor 
a necessary party to the proceedings, that it has an interest 
in the case will not prevent the (Vmrt from adjudicating the 
action as between the parties to it.* I'hiis, for instance, the 
circumstance that a foreign (Government is or may lx* inter- 
ested ill a trust or similar fund is not a sufficient rciison for 
declining jurisdiction.* Moreover, although courts will not 
assume jurisdiction when a foreign (Jovemment is made a 
party either directly or indirectly as the result of an action 
in ran againsi pro]H*rly in its posse.s.sion, the mere assertion, 
unsubstantiated by proof, by a foreign Government that it is 
the owner of the property which is the subject of controversy 
between the parties does not oust the jurisdiction of the 
court.® Finally, with regard to loans contracted by Govern- 


national J^aw. Thw w proliahly n*) 
RiibfiarK't'i in the argument thnt tho 
review <»f or n'fubal of m ogtiition to 

surh foreign legislation * on’^titutcs 
a denial of the sovtn-ignry oi the 
foreign Mato iii tjuostion. For it ma\ 
be argut'd. with no loan fttrvo. that 
the Rovcrcigni)' of the Ktato of tho h j 
/ on IS put under strain if its t'ourt*. 
are compellwl to give f'flfi‘et to foreign 
legialation which h contrary to Inter- 
national Law- -CwHpeoially if such 
legislation inAicta injur\ upon ii.s 
nationals. 

* See above, p. 26-1. n. 3, and lielow , 
§ 451a, with regani tti public ship®i. 
See also Kingdtm of iioutnanta r. 
Ouaraniy Trwt Cn. of .\>tr Fori* (2iid) 
250 Fed, 241, 242. where the t'oiirt 
held that the pundiase of shoes for 
the army constitutes the exercise of 
the * highest sovereign fun<’lion of 
protecting itself against the enemies.’ 
An Italian court considered a similar 
transaction to be an act of a private 
law nature and, as snoh, outside the 
prineijfde of jurisdictional immunity 


(fiofvrno Rumtno TruUa^ <7itfris- 
writ / till ttnuj ( I 1(1) p 771}. 
Viui mc Ik low p. 274, n. 2 

• See aliovp, p. 205, n. 1 

* N I* below’ § 1 IVi//. 

♦ //(luV SeloMie v. ( ahjt and H ire 
(€>f fAd. (No. 1) (1938) r\ 5t5, m 
Sec aKn The Jupiter (No, 21 [1925] 
K»in;rAfJi!/pi/er(No.2)(102711M22. 

In re Russian Bank for Foreign 
Tiade [1922| Ch. 1>. T4fi ; iffintiof 
1933-1934, Case No. 55. 

• See Ijomoftt v The TrateUre In- 
eurance Company (1939) 24 N K. (2rfl 
$1; /!.<;, 34 (]M0),p. 349; .4natiai 
/>rgM/. 1 938' 19 to. Cose No. 72. See 
alio The Satwar (1938) 203 r.S. 68 ; 
.4.J., 32 (1038), p. 281 ; Annual 
Digest^ 1928-1940, (’ase \o fth, on the 
aiithont\ and the dein'ec of conolus- 
iveness of the doidarations of the 
foreign 4®vernm«nt in The kahah 
the Couit accepii^l the statement of 
the ^Igian Amliassador as conclusive 
evidence of the legality of posaession 
resulting from requisition by tho 
Belgian Government— though not 
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ments abroad, the predominant view appears to be that the 
principle of immunity from jurisdiction does not ontml 
the exemption of such govenunental transactions from the 
operation of the law of the country where they were made.' 
Tn these and similar cases the equality of States cannot be 
regarded as even remotely affected in conifequence of the 
subjection of the foreign State to local jurisdiction. 

fll.W. The doctrine and practice of jurisdictional im- 
munity of foreign States and their agencies have been 
variously -and often simultaneously * -deduced from the 
principles of equality, of independence, and of dignity of 
States. It is doubtful whether any of these eon.siderationR 
supply a satisfactory basis for the doctrine i>f immunity. 
There is no obvious impairment of the rights of equality, or 
independence, or dignity of a State if it Is subjected to 
ordinary judicial processes within the territory of a foreign 
State — in particular if that State, as appears to be the 


nccewtarily of the faet of pi^ea- 
tdon : (IMO) 67 Uotfd'9 liM [jaw 
ReporU, p. 572 ; Anmi^l DiquU 193S- 
1940, Owe No. 92. »Spo below, § 357<i, 
on the conclaaivenesfi of the statement 
of the executive departments. It has 
been hold that jurisdictionai immunity 
does not prevent statutes of limitation 
from running against fok^ign States : 
fruaraafy Tru^t Oompany of .Veic York 
V. f^niUd StaUs (1938) 304 U.S. 126 ; 
AJ„ 32 (1938), p. 848; Annual 
1938-1040, C'aiie No. 69. See 
also Ffderal Molorahp ( *orporfUion \ . 
Johnson and H\gg\ns (1948) 77 
X.Y..S. (2d) 52 ; AnnfnU DiqeJit, 1918, 
No. .39. 

* The House of I^rds has held that 
a British Government loan contracted 
in the United States of America was, 
in the crireumstanoea of the case, 
TOvemed subeequent United States 
Mgislation. It declined to accede to 
the view, approved by the Court of 
Appeal that, as States are sovcreigiH 
loans contracted by them abroad most 
invariably be governed by their own 
lawr^eaf v. Jnfematirmal Trv«fH for 
the Protection of Bondholders Aktien- 
gesdlschafi [1937] A.O. 500 ; Annual 
Digesl 19354937, Case' No. 6. This 
de^ion is not wholly inconsistent 
with the Jodgment of the Permanent 


Court of International Justice in the 
Serbian and Brazilian /xtans eases, 
P,(M..r. iSeries A, Nos. 20, 21 ; Annual 
Digest, 19294930, (W No. 278. 'J’hc 
decisions of the Supreme Courts of 
Sw'cden and Norway, given in 1037, 
equally denied that sooh governmental 
contracts are immune from the legis- 
lation of the State where the contrart 
was made. Set* Annual Digest, 1935- 
1937. Oases No. 7 and 8 respectively, 
The6i\ and similar, cases arose in 
connection w*ith the Joint Hf'solution 
of the United States Congress which 
declared any pros ision requiring pay- 
ment in gol^ or in a particular kind of 
coin or currency to Iw contrary to 
public policy. See Phwch, The Gold 
Clause (1936) ; Domke in Clunei, 63 
(1936), pp, 547 ff ; Baggo in R.I., 64 
(1937), pp. 701, 816; Jbze in Hague 
Herneil vol. 7 (1925), 174. See also 
the valuable article by Mann in B. Y„ 
21 (1944), pp. 11-33* on the law 
governing Stato contracts. Ami ace 
Nussbaura, Money in f5| Lntv (1959). 
pp. 414-415, and Mani, The Legal 
Aspects of Money (2n| ed., 1953). 
pp. 1 13-134, for an examjnation of the 
international aspects of gold olauaos 
• A* in The Parliamem Beige (1880) 
5 P.D. 197. 207, 214 220; The 
Cristina (1938] AXl 485^ at p. 498. 
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tendency in oountries under the rule of law, submits to the 
jurisdiction of its own courts in respect of claims brought 
against it.^ The grant of immunity from suit amounts in 
effect to a denial of a legal remedy in respect of what may 
be a valid legal claim ; as such, immunity is open to objec- 
tion, The latter circumstance piovides some explanation 
of the challenge to which it has been increasingly exposed — 
in addition to the circumstance that the vast expansion of 
activities of the modem State in the economic sphere has 
tended to render unworkable a rule which grants to the 
State operating as a trader a priviU'ged position as compared 
with private* traders. ]Most States, including the United 
States,* have now abandoned or are in the process of abandon- 
ing the rule of absolute immunity of foreign States with 
regard to what is usually described as acts of a private law 
nature.* The position, in this respect, in (ireat Britain must 
be regarded as fluid.* 

^ S(»o, e.g., in the Unitod Kin^^doro 39 • ‘the dut}’ of the courts, in a 
the Crown l*rocoodin^irs Act, 1947. matter intimately a»8^>ciated with 
There w ^ont for the view that a our foreign jK)lie> and which may 
State which eoniinit* a tort or a pri»foun<l\\ after't it m not to enlarge 
l»r(‘ach of itmtraet m the territory <»f an immunity to an extent which the 
another State and elnimh the right to go^miroent though often asked, haa 
esra])e legal hrihility by n^ferenre to ni»t seen fit to recognise/ And see- 
the d<»f trine of iiiiuiunit.v in effect the Opinum (;f Mr. Justice Frank- 
impaira the indc)>enrlciice of that State lurter in that cai>e suggesting that it 
aa exprease<l m the normal function c<mstituU<i an 'implied recession* 
iiig t)f its judicial institutions. See from the decision in H^^nzzi Brothers 
alw) the support gi\ en b\ the Suprc'me v. Straw, H}i Pesaro (see U low, p. 857, 
Court of the Vnited States in Utr/ton n. 3). 

V. Domestic and Foreign t'orp . 337 * See, in particular, Fensterwald in 

C.8, 982, 70,3, to the mcw that *the Ilarmrd Imw Benitr 63 (1950), pp. 
pniiciple of S4>vereigii immuiiitv js an 614-642 ; Fawcett in ti.Y,, 2.’> (1948). 
arehuio hango\er not c«»nsonant with pp. 34-, 51. For a survey of the pnsi 

modem moiality and that it should tion in \ariouH countries see l^ut^^r- 

therefore l)C limited whencNcr pueht in /jf.y., 2H (1951), pp. 2.5C-272 

Hiblo.* And sec the liU*mture referred to 

■ In 19.52 the Dejmrtment of State ab<»vo, p. 265. and below, p. 275. As 

of the United States announced, as a to French practice see Hamson in 

matter of its future iiuhcy, that it 27 (l9ot)). pp. 29.3-331, and 

would no longiT fax our thiims to Uastel in A.J., 45 (1952), pp. 524^526. 

immunity on the part of foreign ^ This is so in pan iCtilar with regard 
( tovenunonis in Fcs})e( t of their com- to foreign public x^essels engaged in 
merei^ transactionH. See ]ii>liop in cummem*. In The Cristina [1938) 
AJ,, 47 (1063), pp. 9.3.10«». The A.C, 4^ ^ he majority of the House of 
* pro^blc importance of tho annouiu'c- Lor<is expressed views not favourable 
ment is liliiatmted by th^ following to immunity from jurisdiction m such 
observation of Stone r. J. in Hepublic vases. See also the observations, on 
V. Hoffman (1015) 324 U.S. 31 ; the latter case, of Kverahed M,R. in 
Annn^ Ihgtsi, 1943-1915 Uaia: No. ■ the />a///ws i/teg case (lOSOJ I C'h. 333 

VOL. I. 
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In view of this it is not certain whether — and to what 
extent — ^the question can be regarded as affirmatively 
r^ulated by International Law. In particuiar, it is doubtful 
whether a State would be incurring international responsi’ 
bility as the result of its courts assuming jurisdiction- - 
including that of execution over foreign States and their 
property except in cases in which customary International 
Law has, through uniform practice, crystallised into a 
generally or imiversally accepted rule, for instance, with 
regard to diplomatic immunity and the immunity of Heads 
of States and of warships. Pending the regulation, through 
oomprchensiv.e international agreement, of the question of 
jurisdictional immunity, the situation must b<‘ regarded as 
governed, in particular cases, by the Municipal I^iw of the 
country concerned. It must be a matter for consideration 
to what extent the futrure law on the subject can be based 
on the distinction, controversial as a matter of doctrine and 
difficult of operation in practice, between acts jure imperii 
and jure gestionU * ; or on the assimilation of fortugn Stat<‘s 

and Lord 8im<m tii Multan ofjohorf K.H. 733, whole an Order in il 

Abubaknr, [1952 1 1 Ail 121(8. was ii^Huod to the eiToet that fho ploa 

However, m other rospecU Kuglihh of uimiiinit> Hhall not eoristitute a 
decisionii tend to follow, with occa- bar to the juriHdirtf^n of thi^ foun. 
aional botfitalion but with a measiin' See * AristeifipH ' in /./..(^ 3 

of rigidity, the doctrine of iram unit >. pp. 159 177, and the ^.miiiont h\ 
To that extent Britwh practice h<i'< .luhneon in y., 21) (l!*52), pp. fOt- 
addpted, in some caflee, an attitiKi*' 470. 

going beyond both the requirrraentn * The roiirte of a number (though 
of International Law and the niajoritx only of a minority) of SttUcH pfTmit 
of States. Sec ifrnjiaav. TodS yljjpp wry execution. See l*auterpaehl in 
[19^19] I All K.R. 774 (an action for 28 (1951), pp. 2M, 212. In 1951 a 
alleged libel by an agency of a foreign lielgian court, in a fully reaHoricd 
State) ; DoRJum Mieg ei <ht v. Bank decision, affirmed its jurisdiction i<» 
aj England [1949] Ch. 389; [1950] order exepiitjf»n : f^omm^rciaU 

I Cb. 333 ; [1952] 1 All K.K, 572 (and lielgiquf v. L'Elni JUlUnujne, 
comment thereon in 1(1952), 79 (1952). ]i. 244 

p, 543) ; Kahan v. Federation of ■ See aliovo, p. 284. n, 3. Piirehasc 
Pakistan [1951] 2 K.B. 1003. In of giKnU to be resold to nationals w;tM 
delivering the Opinion of the Judicial held by one Freneh eoiirl to lx* an m t 
Committee of the Privy Council in p/re ge^honis {EUU Bftvkirnn v. Pas> 

Sultan of Johore v. Abuiakar {/tupra) taUi, Jjattoz hehd,, 1924^ p. 2ti0). by 

Lord Simon attached importance to another to las an act ^ure imperii 
diepelling the vi«fir that there exista {Lnkhorsky v. Oourernkment fifd^ral 
‘any^^Kilute rule that a foreira Snisee, OaztHe du 1920, li., 

independent sovereign cannot p. 382). There is rrxtm^or the view 

impuMided in our oour^ in anv cir- that any Stofivity of a 8fate--eveii if 

eumstanoes.’ And see Civil Air osteosibiy of a prix'ato nature-^ is 

TfmepoH Ineorporaied v. Central Air performrd jure tmpertt is aiming at 

Tratu^port Corporation [1952] 2 All the ¥relfare of the Static See. 
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to the State of jurudiction in the sense that foreign States 
ought to be entitled to such iuiinunity, but no more, as is 
enjoyed by the domestic State before its own tribunals ; or 
on the principle of reciprocity— a solution which would in 
effect deny the existence of a rule of International Law on the 
matter and which would give rise to uncertainty in practice 
seeing that courts would be under the necessity to ascertain 
in every case the position, in the foreign State concerned, 
with regard to a subject on which the law has tended to be 
far from clear. However that may be, this is a question 
where an authoritative formulation of the law is indicated 
having regard both to the requirement of certainty of the 
law and of reducing the somewhat artificial prominence of 
an aspect of international relations which is of limited 
intrinsic significance.^ 

§ 1 lb. Ix'gal equality must not be confused with political Pobtiiat 
equality. Tlie enormous differences between States 
regards their strength are the result of a natural inequality "t 
which, apart from rank and titles, finds its expression in thepowen. 
province of jtolicy. Politically, States are in no roannei 
equals. Arrangements made by the body of the Great 
Powers tend to gain the comiont or the aciiuieseenee of the 
minor Slates. But, however important the position and the 
influence of the Great Powers may be, they were not, before 
the establishment of the League of Nations, d« nved from 
a legal basis or rule.* Great Powers did not enjoy any superi- 
ority of right, but only a priority of action. Nor has a State 


for this Imo of leasoning the (leci'^iuu 
of the Court ot Appeal of Ifordettux 
la Hobin v, Bnh^h ('un-iul ^here the 
Court declined jurisdiction m an 
action relatm}( to a lease of eonsular 
premises: Hfvue enttque df 
mfrnaiiondl pnv^, 40 (19/1)), p. 307. 

► * For recent disousaiona of tlie anb- 
ject see, in (wltlition to the litcratum 
referred to above at p. 265 and p. 273. 
Om6r, Otnehtsbarketi iiftcr fmndt 
SkuUen (1048) and in Aanuatre Butssf. 
7 (1050), pp. 9-76; Ixiewonfeld in 
OfotfM Sortety, 31 (1949), pp. 1 1 l*I2b ; 
L^monon and others in 4 ifiniMiiro, 44 
(1) (1952), pp. 5-136 : Lauterparht in 
B.Yu 28 (1951). pp, 220-272; /idrr- 


natutnai Law JsHociaJwn Beport, 45 
(1952), pp. 210.232; and Oirabiber 
m Bevue helUnujue de droU inier^ 
natwml, 5 (1952), pp. 22-41. and m 
79 (1952) p. 4lU. And sw 
below, §45 la. as to public ships en- 
gaged in commerce. 

* This is, howevi^r. maintained by 
a few writers. See, for inatanoe. 
Lonmer. i. p. 170 ; Lawrence. §{ 113 
and 1 i : Westlake, i. pp, 321-323 ; 
Pitt Cobbett, Caw and ^iniom on 
/nkmational Law, 2Dd ed., vol. i. 
(1909), p. 50; 4th ed. (by Ballot), 
vo). I. (1922), pp. 51. 52; and Sooil^ 
Jurwtwcka Orundiskn (1917), pp. 156, 
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the oharaoter of a Great Power by law. It is nothing else 
than actual size, strength, and economic induence which 
mahe a State a Great Power. Changes, therefore, often take 
plaoe.^ Whereas at the time of the Vienna Congress in 1816 
eight States — namely. Great Britain, Austria, France, 
Portugal, Prussia, Spain, Sweden, and Russia — wore still 
considered Great Powers, their number soon decreased to 
five, when Portugal, Spain, and Sweden lost that character. 
But the so-called Pentarchy of the remaining Great Powers 
turned into a Hexarchy after the unification of Italy, 
because the latter became at once a Great Power. Tlie 
United States rose as a Great Pow'er out of her civil war in 
1865, and similarly Japan out of her war with China in 
1895. Thereafter until the outbreak of the First World War 
there were eight Great Powers — Great Britain, Austria- 
Hungary, France, Germany, Italy, and Ru.ssia in Europe, 
and the United States of America and Japan outside Europe. 
The end of the First Worhl War foimd Germany and Austria- 
Hungary defeated and the latter dismembered. Russia had 
undergone far-reaching internal changes and had, at that 
time, adopted a new international outlook. The importance 
of the remaining five, who were described in tha» Treaties of 
Peace as the * Principal Allied and Associated Pow'ers,* was 
recognised by Article 4 of the Covenant of the League in 
the composition of the Council, whereon Groat Britain, 
France, Italy, and Jaimn (the United States having 
abstained from joining the League of Nations) acquired per- 
manent seats. ThusV the political hegemony of the Great 
Powers was, for the first time, given a legal basis and 
expression in that important intematioiuU instrument. At 
the end of the Second World War, after the defeat of 
Germany, Italy, and Japan, the five great Powers were : the 
United States of America, Groat Britain, Soviet Russia, 
France and China. However, apart from the Covenant of 
the ](,^ague of Nations, the hegemony of the Gre^t Powers 

* For a blstGxical survey nee VMtrrwhi aiul , iSohwanum- 

Triepel, DU Htgemonit^ Bin Buck berger, Pau'tr PtAitics (2i|(l od.» id5t), 
vonfghf€:ndmSku$ten{\^^ Soealsi} pp. 102 125. ^ 

Moailer, DU QrosimaclMdlung im 
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was, prior to the Charter of the United Nations,^ a political 
and not a legal one.* 

§ 116a. The provitiions of the Covenant of the League of 8ut« 
Nations in the matttT of the conipfisition of the Council and, 
to a 8)hall(T extent, the principles determining the member- nttion*! 
ship of the Governing Body of the International Labour^"***’ 
Organisation,® constituted a significant departure from the 
doctrine of the legal equality of States. They mark the first 
attempt on a larger scale® to adapt that doctrine to the 
requirements of a progressive development of international 
organisation. Alrtnuly l)eforc the establishment of the 
League of Nations it was recognisf'd by many that it would 

' See below, p. '♦*»'!, n. 4) ; Aitiele C of the Oigaaio 

* In connection with the (ireat Statute of the International Hedith 

Powers mention should be made of Oflire (lieiow, p. h!*0) ; Article 3 of the 

an unofficial but important bod\ Statutes of the International Hjdro^ 
known ‘ r'oiifereiK*^ of Am graphic Bureau (lifdow, p. 

bassadors,' which came into exinteiite Artn !e 1 of the Agreement estab- 
afU®r the Firet World War as the re* bribing the International Wine 
siduary legatfH® of the Supreme (Vnincil Bureau {Ik* Um, p ; Article 3 of 

of the Allied Towers. It consisted of the Inteniatiomil Office of Chemistry 
the British and ftalmn Ambasbadors (below, p IMil). And see Dickinson, 

in Tans and a French diplomatist of op, cit„ p 3ir), n ], qmiting Huber, 

ambassadorial rank, and was occasion* op. cti , p. 102, in 2, to the elTect that 

ally n>inforced by the presence of the inequality of \oting is not in 

the Japanese bikI Belgian anibas* such cases relevant to the principle of 

sadors in Pans and of an American equality of States seeing that each 

' observer.' It was an Inter Alln*d, Sta4e derides as to its own classiHca- 

not an international, btwly, de\ise<l tion. See also Article 37 of the Agree- 

for the purpose of saving time, and it ment regarding the P*®i:uJatiQn of 

exercised a rnitsidernble inHurnce in Produc^K r and Markiiit of Sugar 

some of the post* war problems which of Ma\ 6, 1037, whidi Ism- down the 

wore left over from the Pans Peate numlier of votes to be excMsed by the 

Oonf«*rence, and m other matters : for delegations of the various States to 

instance, diaarmameiit questions and the Council bCt up by tlie Convention : 

the settlement of the Corfu affair m Misc. No. 3 (1037), Cmd. o461. See 
1023 (see below, li. § 52a (n.)). In a on the subjei t of inequality in voting 
sense it acted, m regard to problems and of weighting of votes Dickinson, 
connected with the resettlement of 7'Ae of iitaUs in I ntematioHol 

Kurope, as a bridge lictween the Law (1020), pp. 310*321 ; I>ecleva, 

Supreme Albed Council and the La con/n'bvzion^ tnienazr^^ale (1936) ; 

Coiinoil of the League. See Pink. The Kiches, Jifajority Ruie in InUnuUiontU 
Co^trenu of AmboModori (Parie^ (j^anization (1040), pp. 245*200; 

(1042). Roo Volnij; i» /idcrnu* 

* See below, § 340/. twital Poliftral Onjantzatbrns (1047) ; 

* In most international unions the SchMarx-Liehermann, MpkrkfUet)7t 
voting strength of the members is srAcid ‘irf Stnnmptiu'aqntuj (10.53); 
determined substantially by the Snhn in American Political Science 
amount of their contributions to the Review, 38 (1044), pp. 1102*1203; 
finaaoes of the organisation. See Jeiiks m R.Y., 22 (1045). pp. 40*42; 
t.g. Article 3 of the Convention Wem®ichel in ^*1.*/., 1.5 \1951). pp. 417* 
establishing the International In> 442; n>erUKxi in Jim, 4 (1053), 
stitute of Agriculture (see below, p. pp. 187*200. 
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be of advantage for the small Powm's to saorifico a measure 
of theoretical equality in return for increased guarantees of 
their independence within the framework of an effective 
political organisation of States.^ In so far as the doctrine of 
equality of States results in the requirement of unanifhity it 
has been abandoned to some extent in a number of inter- 
national organisations and institutions.* However, the rule 
of unanimity is a consequence of State sovereignty rather 
than of State equality. It is in the field of equality 
of representation that the doctrine of State ecjuality 
has expressed itself most persistently, and it is a legiti- 


^ On the relative position of emaJI 
and great Powers m the League of 
Nations aee ^Simmem in Problems oj 
Peace (9th scr.. 1934), pp. o4-73 ; 
Kappard, ibtd,, pp. 14>53. and in 
^ American PolUiciU Science Quarterly, 
49 (1934), pp. 544>o7r>; Hanibro in 
International Affairs, 15 (1930), pp, 
107482. ^Vnd see the communication 
of Esthonia, Latvia and Lithuania to 
the Secretary -General of February 0, 
19't5. on the netting up of a permanent 
combination of theae States for the 
purpoie of flecuring representation : 

5 (1935). pp. 414-418. Sec 
also Morley. TAa Society of Hattons 
(1932), pp. 348-350. 373-378 ; Yepoa 
and da tSlva* Commentaire du Pacts, 
1 (1934). pp, 124-130. 

* The International CommisHion 
for Air Navigation may amend the 
provisions of Annexes A-G by a 
three-fourths vote which must include 
two-thirds of all the votes which 
ooold be cast tf all States were 
represented (Article 34 of the Air 
Navigation </6nvention of October 13. 
1919. amended by proposal ot June 16, 
1929t which entered into force on 
May 17. 1033 : L.N.T,S„ 138, p. 418). 
For the interpretation of thispouer 
by the Ooro mission see Official 
BvXkUn, 15, p. 37. Decisions of the 
International Committee of the Metric 
Union are taken by majority vote 
(ArtioJe 12, RIgkmsnt attached U} the 
Contilition respecting the Creation 
ol an International Office of Weights 
and Measures. Sign^ at Parle, 
May 20, 1875 s Br. end For. $i, F.. 
66, p. 562.) As to the Univenal 
Postal Union see Articles 13 and 16 


of the Convention as revised on 
March 20. 1934: H.M. Stationery 
OOioe, London. 1935. and JJcH'umenis 
du Congris Postal de Londree, 1929 
(11.), p. 33 ; as to the Detinilive 
Statute of the International Danube 
Commisaion of July 23. 1921. Article 
35. see 28. p. 11 ; as to the 

International Labour OrjE^anisation 
see Articles 403, 405, and 422 of the 
Treaty of Versailles. And see gener- 
ally liiohes, 7" he Majority Rule in 
International Organization (1940). 
See also, for an interesting example, 
the Protocol of December 18. 192U, 
itetween Switzerland. Franco, and 
Germany concerning works for the 
regulation of the Rhine between 
Strasbourg and Istein : 

101, p. 27; Hudson. I,egislation, 
p. 125. And Rce Hill, 7'he Public 
International Conference (1929), pp. 
187-195, 218.219. and the same in 
AJ,. 22 (1928). pp. 319-329; Movers 
in AJ„ 31 (1937), pp. 440-444. In 
the recent constitutions of inter- 
national organisations the majority 
j^inciple has been widely accepted, 
lliis applies, for instance, to the 
UNHHA Organization (Articles 111 
(1) and VIII of the Agreement of 
November 1943 ; Article X (4) of 
the Rules of Procdiurc) ; the Fc*od 
and Agriculture Organisation (Agree- 
ment of December 194^ ; Article HI 
(8)) : the Kuroj^n Cj^ntral Inland 
Transport Organisation f Article 3 (2). 
13) (Cmd. 6^5); thd Inter-Allied 
Reparation Agency (Arilole 7) (Cmd. 
6721). Frequently, 8pe<|ial majorities 
are required. For a d^led survey 
see Janlw in B.Y., 22 (t945), pp. 34- 
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mate taak of the science of International Lav and 
politics to examine the desirability ^ and the methods * 
of further modihoations of this aspect of equality of 
States. 

§ 1166. The Charter of the United Nations, though pro- State 
fesfling to be based on the principle of ‘the f^overeign 
equality of all its members,' ® constitutes a significant Charter 
landmark in the gradual modification of the traditional 
doctrine of equality of States. While in the General Assembly Nationa. 
the principle of equality of representation and of- voting 
power is, in general,* the guiding rule,® this is not the case 
in the more important organ of the United Nations, namely, 
the Security Council. On that b(Hly the five Great Powers 
- Great Britain, the United States, Soviet Russia. France, 
and China—are given jjermanent representation, while the 
six remaining seats on the Council are filled by periodic 
elections.* Moreover, the principle of equality of voting 
power in the Security Council is substantially impaired as 
the result of the requirement, as a rule, of the concurrence 
of all the permanent members of the Security Council in 
decisions other than those relating to matters of procedure.’ 

One of the consequences of that iue(jHality of voting power is 
that the ascertainment and enforcement, by an overriding 
decision of the Council, of obligations of pacifi* settlement 
and of fnlemational l.flw generally is legally ]K'N«ible only 


‘ Thus in any future development 
in the f!ir<*ction of ourtaihiitf rquality 
of n-presentation care would have to 
bo taken not to combine the change 
with the impairment of full frw»dom 
of diaruKHion rondrring jxiNaiide the 
exemso of the frcctuently l)oriefic<*nt 
intiiipnce of amall Powera. 

* The amount of the financial 
contribution to the organ iaat ion in 
quoHtion w one, but not the only, te**!, 
»See also Sohn in J.J.. 10 (1916), 
pp. 71.99 and tho literature ritcd 
above, p. 27?*. And acc generally 
YMckinson and McNair, referred to 
al)Ove, p. 263. 

• Article 2 (1). For a discussion 
and criticism of the expression 
'sovereign equality' see Kelson in 
Yah Jmw Jonmm^ 63 (1944), pp. 
207>220. 


• Th** equality of noting power ih m 
cffei't diaregardwl vhenever a valid 
<leeisioii of the Af‘Sembl> is required 
to include the votes of the jiermaiient 
menilHu-8 of I he Security ('oiincil. See 
below, § 16'*t*. Sueh requirement 
means, upon analysis, that speiual and 
enhanceef weight is at^eehed to the 
votes of the permanent members of 
the Seeiirity (Council. Moreover, the 
general prineinle of e(]uality of repre- 
sentation and voting power hi the 
Assembly must be viewed in Ibe light 
of the that its comTOteiiee does 
not, ns rule, go U»yomi that of re- 
commendation and oo .ordination. See 
below, 5 163 1 . 

^ See below. § I(i8L 

* See Mow, § 168A 

’ See below, idid. 
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« 

as against those members of the United Nations which are 
not permanent members of the Secnrity Council. To that 
extent the relevant provisions of the Charter must be 
deemed to be contrary to the principle, which is of a funda- 
mental character, that, regardless of any other aspects of 
equality, all members of a political community ought to be 
equal before the law. No such objection attaches to another 
important derogation from the doctrine of equality, namely, 
that members other than the Great Powers aie bound, unless 
they elect to nithdrau from the Organisation, by amend- 
ments of the Charter ratified by tuo-thiids of the members 
of the United Nations including nil the permanent members 
of the Security Council.* 

§ 1 17. Although the States are equals as International 
Persons, they are nevertheless not equals as regards rank.* 
The differences as regards rank are recognised bj" Inter- 
national Law, but the legal equality of Stati's is thereby as 
little affected as the legal equalitj* of the citizens is affiKited 
within a modem State where differences in rnnh and titles 
of the citizens are recognised by Municipal Law. The vote 
of a State of lower rank has, as a rule,* as much weiirht as 
that of a State of higher rank. The difference ui rank now 
adays no longer plays such an important part ns in t he past , 
when questions df etiquette gave oeca.sion for much dispute. 
It was in the sixteenth and soventotmth centuries that the 
rank of the different States was zealously disiuissisl uudei 
the heading of droit dn pr^s/anrr or qiustions d* pnWanu 
The Congress of Vienna of intended to (‘htnbh.s)i an 
order of precedence b«twc*en States, but dropjied this scheme 
on account of practical difticultics * 

‘ Artirle 109 (2). TIi» prinriple of * Thiia the mattor i« (mtirrly biuwd 
equality of State* la reaffirmed, with on i uatoni, which recogpiie* the fnl- 
leea violence to accepted terminotosy, lowing three rulee : 
in the Art of Chapultepec adopted in (I) The State* are divided into two 
March 1945 by the Inter American riaaeea- namely, Stated with, and 
Ooofqwnhe on 'h ar and l>are. The State* without, royal hoiluurs. To the 
Act hud down in simple languajg[e that first riaa* belong Enipnis and Ring- 
‘all eovereign State* sr* juridically donut it uicliiili»i Oraful Ihuhic*, 
equal among tbemeelvea ’ : AJ., 39 to thw cisa* belong ate the ^«at 
(1946), p 110 Republics *uch aa hVanie, Germany, 

* See Satov, pp. S8-SL the United Statee of Ameriea. Switaer. 

* See above, p. 264. land, the South Amenean RepaUiee, 
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§"118. To avoid questions of precedence, on signing a The 
treaty States of the same rank often observe a conventional 
usage which is called the ‘ Altemat.’ According to that 
usage the signatures of the signatory States of a treaty 
alternate in a regular order or in one determined by lot, 
the representative of each State signing first the copy which 
belongs to his State. But sometimes that order is not 
observed, and the States sign either in the alphabetical order 
of their names in French or in no order at all (pele-meh). 

§119. At the present time, save in a few exceptional Titles of 
instances, States have no titles, altltough formerly such ®**'*®*- 
titles did exist.* 


and otherft. All other StatcR }>e]on^ 
to tho gecond clagg. Stateg with royal 
honoora always preordo other Statea. 

(2) Pull aoveraign States always 
precede thoAi^ under suxt-rainty or 
protectorate. 

(3) AmonR theniarlTeg States of the 
game rank do not precede one another. 
Knipircg do not precede kingdoms, 
and gince the time of Cromwell and 
the flrat Pnmch Hepublic monarchieH 
do not prc‘cede republicg. Hut the 
Roman Catholic States concede pre- 
cedence to the Holy See, and the 
monarchs recognise among them- 
selves a difference, wdth reganl to ccre- 
monialg, between emperors and kings 
on the one hand, and, on the other, 
grand dukes and other monarchs. 

^ Thus tin* former Hopublje of 
Venice, as w'ell as that of (ienon, 
wag aifdrcsscd as ‘Serene Republic,’ 
and tho Hepuhlic (*f San Marino 
(gee Treaty ^Ties (ItXM)), No, 9) is 
still, it is Iwlicved. oddressed as 
‘Most Serene Republic.’ Nowailays 
the titles of the heads of monarchical 
States are of importance to Interna- 
tional Taw' in so far as they are con- 
nected with the rank of the regpcctii e 
States. Since States are sovereign, 
they can bestow any titlcg they like 
on \heir heads. Tlnw, acconling to 
the tlerman Constitution of 1871, 
the Kings of Prussia had the title 
‘German Kmperor’; the British 
tnoiuirchs have since 1877 lionie the 
title 'Emperor or Empress of India ' ; 
the Ptrince of Roumania asgiiniod in 
1881, that of Serbia In 1822, and that 
of Bulgaria in 1008, the title of King, 


But no frireign State is obliged to 
recognise such new title, especially 
when a higher rank would accrue to 
the Slate concerned in consequence of 
such a new title for its head. In 
prai ticc such recognition will regularly 
be given when the new title really 
corresponds with the sire and the 
importaiue of the State. History, 
however. rci>ort8 several cases where 
recogniti n was withheld for a long 
lime. Thus the title * Krnperor of 
Russia/ assumed by Peter the Great 
in 1701, was not recognised by France 
till 174,1, by Spain till 1759, nor by 
Poland till 1764. And the Pope 
did not recognise the kingly title of 
Prussia, assumed in till 1786. 

The efleit of refusal ti ‘cognise a 
new title is merely tha the State 
making the change cannot claim from 
the State refusing to i^cogiuV it any 
privileges connected with the new 
title (see ai>ove. § 75). 

With the titles of the heads of 
States are connected predicates. 
Emperors and Kings have the pre- 
dicate ‘ Majesty,’ Grand Dukea 
have the predicate ' Ro\al Highness * 
Dukes that (»f 'H]ghne.ss ’ and other 
monarchs that of ‘Serene Highness/ 
The pope is uddret'R^sl as ' Holinf>.s * 
Not to lie confused 
with these predicates, which are 
rccognib * by the Law of Nations, 
are prt»dioati> which originally were 
hesttjwed on monarchs by the Pope 
and which have no impi'irtance for 
the Law of Nationa. Thus the 
Kings of France called themselves 
Rex ChrisHanisntnus or Firet-bom 
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(§ 120 


III 

DIONITY 

Vattel, li. §§3548^ -T^wronro, 5 120 -Phillimoro, ii. §52743 -Whoaton, § 160 
-BInntaolili. §§ 82.83- -Hcfftpr. §§32. 102. 103 FamhilJfi. §§279-284^- 
Deepagnet, §§ 184486—Pradier>Fod^r^, ii. §§ 4614S3~-Rivi«r, i. pp. 
260-262-N.vii, ii. pp, 254. 255--Calvo, iii. §§ 13001302- Fiort*, i. §§439- 
451-“MartenR, i. § 78— Dr* liOuttT. i. pp. 247-249 8tow<*ll, pp. 78-82, 
98-104- Sibcrt, pp, 276-282- Ballarirtro l^aliipri, pp. 371-375 Dirkinaon 
in AJ,. 22 (1928), pp. 840-841 Qimdri in IHrUtn, 31 (19421. pp. 161-189. 

Oignity § 120. Tho majority of text-book writers nmintain that 
a Ooality. jg fundamental right of reputation attacliing to 
every State. Such a right, however, does not. exist, be- 
cause no doty corresponding to it can be traced uithin 
the I 41 W of Nations. Indeed, the reputation of a State 
depends just as much njwn behaviour as timt of every 
citizen within its boundaries. A State which has a comipt 
Government and behaves unfairly and perfidiously in its 
intercourse with other States will be lookc<l down ujion and 
despised, whereas a State which has an upright Government 
and behaves fairly and justly in its international dealings 
will be highly esteemed. 

Coiue- § 121. On the other hand, traditional International Law 
has ascribed certain legal eon.sequence,s to the dignity of 
g|*y States as inherent in their internat ional persoiiidity. These 
are chiefly the right to demand that their Heads shall not be 
libelled and slandered ; that their Heads and likewise tlwir 
diplomatic envoys shall be granted extorrit^oriality and in- 
violability when abroad, and that at honie and abroad in 
the official intercourse w’ith represenlat ives of fotxdgn States 
they shall be granted certain tit.leH ; tliat their men-of-war 
shall be granted exterritoriality w'hen iti foreigi\ waters ; t.hat 
their symbols of authority, such an flags and coats of arms, 
shall not be used improperly and shall not be Insilfd with dis- 
resgpot on the part of other States.^ Jtut win le a Gpvemment 

I 

Boil of tho </3iijreh/ the King*f of nalird thcmHt*lveB JUx^ F%deJlimmus, 
Spain have called thomaelvc.s Hinre and the Kings of Hiiiigirjr aftcr^758 
1496 Rea CatMieui, and tho Kings Rex ApoHoUcM. 
of Kngland iinoe 1521 D^$naor Fidei ; 

the Kings of Fortngaf after 1748 > See Haokwortfa, ii» 1 127. 
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§ 121 ] 

of a State, its organa, and its servants are bound in this matter 
by rigid duties of respect and restraint, it is doubtful whether 
a State is bound to prevent its subjects from committing acts 
which violate the dignity of foreign States, and to punish 
them for acts of that kind which it was unable to prevent.* 


^ Many htatas have enactofl legis* 
lation penalising defamation and liixdfl 
of foreign (loverumcntH. Sfe e g. 
tlie Revised StatuieH of Canada of 
1027, c. 36, { 13r>; and the Crdiname 
of the Goveinineiit of India of April 5, 
1031, which provides against the 
publication of statenients likelv to 
promote unfriendly relations between 
Hw Majesty’s Govornment and foreign 
(iovemments: iSr. aud For, St. Fapert, 
134. p. 207 ; Arthlo 261 {bm) of the 
Swiss Federal (Aide, whir h prov ides for 
penaltK*s for insulting State delegates to 
the Assembly or f 'ouncil <»f the ix^ague 
of Xalt viie S<*cntarv General, oi 
the Director of the International 
I^^bour (XHce For an enumeration 
of the relevant proMSions of various 
eoiintnes w*e Preuss in A,J , 28 (1934), 

L OriO. According to the Criniinal 
w of Knglanil, ’everjotio is guilty 
of a misdemeanour who publishes any 
libcd tending to degrade, revile, or 
expose to hatred and contempt any 
foreign piimc or poWiitate, ambas- 
sador or othoi foreign dignitary, with 
int<*nt to diBlui b fieace and friendship 
between tho Tnited Kiiigilom and 
the country to whi< h anj sm h jx^rsoii 
belongs.* Si»e Stephen, 1 IhgrM of the 
Lau, Artule 10.3 bee also 
Dickuiboii in .1 i/.. 22 (1928), pp 8k> 
844. During w hat has lK*en called the 
’ reign of terror * in Knglaud at the 
end of tho eighteenth centur;^ that 
rule rccciviHl oxioiidod appluetion in 
King v. 1 la/ (1799), 27 St. Tr 627. 
(V41, and K Peltier (1803), St. Tr. 
529, but these cases must be regarded 
as exceptumal. F<»r an intercut mg 
liaw Ofhetr’s Report, givui m 1779 
coQcomitig an alleged Jilwl upon a 
former Grand Master of the Order of 
St. John >f JeruHalem see McNair in 
B,Y., 26 (1949), p. 27. As to the 
States see Ilaekworth, ii. $ 129 
For a distinction botw<<eii insulting 
Adolf Hitler as Head of the Orm in 
StateTand insulting him as Ix'oiler of tho 
National-Socialist Par tv see tho deci 
sion given by a Dutch Court ui 1935 in 


Pubiu Progenitor v. G. . Annual 
Digfitt, 1933-1937, Case No, 11. In a 
derision given in 1936 the Patent 
Dlfaoe of the German Reich held, in 
( onnection wnth an application for the 
registration of a trade mark, that 
there exists a rule ui rnternational 
l^aw according to which images of 
IJf dcis of foreign States must not be 
Ubcrl for commercial purposes ; ibid.. 
Case No 19 Jn Monaco v. Monaco 
the Court rejected the submission 
that It would be contrary to the 
dignity of the Heu^l of a State tu 
award him mihIs lu an action in 
which he has been successful : (1937 
137 7 J,.H. 231 ; Annual Digest, 
1933 1937, Case No. 9. There is 
of ctmrse, nothing to prevent a State 
from enacting legislation calculated 
to eiiMire re.si)cct for the dignity of 
other Ues States may also con 
elude com cut ions with that object 
m view niid, generally, m order tfi 
promote international goodwill See 
eg. the C/onventioii on the Teach- 
ing of History adopted by the Seventh 
Pan-Amcncan Conference in Decem- 
ber 1933, m which contracting 
pttities undertook to tie. >^6 the text- 
books useMl for instruciion in their 
respective countries ‘ with the object 
of eliminating from them whatever 
might tend to arouse m the immature 
iiund of }outh aversion to any 
American iountrv ’ (Article 1) : 

28 (1934), p 72 ; ^Hudson, Legi^aiton, 
VI. p. 612, and the Convention 
adopted in Detember 1936 by the 
Intcr-Amencan Conference concern- 
ing Peaceful Orientation of Public 
Instruction : International O’oacifta- 
turn (Pamphlet No J2e), March 1037. 
See also for a similar suggestion the 
Orman Peace Plan of April 1, 1936, 
{Munt ' The Times newspaper, 
April 2, 1936. See also School Tezi- 
book Hevistonand Iniemattonal Vnder^ 
standing (2iid ed., 1933), where on 
pp. 23-30, 189-192, there will be found 
the texts of the resolutions of the 
Oounoil and Assembly in 1932. F6r 
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In any case a State must prevent and punish such acts only 
as really violate the dignity of a foreign Stote. Mere criticism 
of policy, judgment concerning the past attitude of States 
and their rulers, utterances of moral indignation condemning 
immoral acts of foreign Governments and their monarchs, 
need neither be suppressed nor punished.* The position is 
different when the persons in question are in governmental 
service or otherwise associated with the Government of the 
country.* In 1941 > the General Assembly of the United 
Nations approved a Convention on the International Trans- 
mission of News and the Right of (/orrection.® The Con- 
vention provides for some, not altogether effective, remedy 
with regard to publication abroad of new’s ilcspatches which, 
in the view of the complaining State, are cither false and 
distorted or are ‘ capable of injuring its rclatituw with other 

a survey of the 8U*|)s leading to thesi* tbn»af to the breach of the 

resolutions SCO m T'Ae&'dMOz/ion peace, or a(*t of aggrcsHion/ For 

Year-book (l.iondon, pp. biZ- lommeni nee Qimu} \Vright m ,.4 J., 

545. For the Resolution and a Draft 42 (194K), pp. 12K 18b Sre also 

Declaration of the Assembly in 1035 Whitton m Htigut liecnetl, 72 (1040) 

on ensuring impartiality of school (i.), pp. 5S8 Ooib Jn 1050 find 1051 
text'books, and especially history So\ict Ku<t8ia and a numUr of other 

bookst see Off, J,, 1030, p. 65 In Kasteni European Slat cm passed 

October 1037 the Assembly of the legttlaiion peiiatiHuig inritemiMit to 
lioague approved a Draft, adopted by war S<*e A,J., 44(1052). Suppi., 
the Committee on Intellectual Co- pp. 34 42 00'lO4. 

operation, of a Declaration on the ' Bee laiuterjpacht in A.J.^ 22 
Teaching of Histoey (Revision of (1928), pp. 114, 115, and in Grotiue 
School Text- books) The Declaration StKtefy, 13 (1028), pp. 143-163, and 
has now been sign^ by a t)out twenty H, v. AnioneJlt and Barberi (1905) 
States, including Soviet Russia 70 J.P. 4 ; and Fletschmann in Lia/t, 
Hudson, /fCgMkifion, vii. p. 850. On § 13 (n. 19). And see below, J 127a. 
the possibility and projects of pro- * Thus, when in Januarv 1931 
tecting international peace by muni- General Butler, of the Uniterl States 
cipal k*gislation against war propa- .iVr my, made at a banquet diHparagiiig 
ganda as well as against acts injurious statements < oncoming the Italian 
to foreign States see Pella, La fro- Prime Minister, Italy complained. 
tedium dt la paix par U drotl inter m The I’nited Stales Government tbere- 
(1933), and in JR.O., 40 (1933), pp. upon expressed their regret at this 
401-506 ; Mirkine-GuetrAvitch, Droit unauthorised action oti the part of an 
conetitntifmnel iiUemational (1933), ofliceronactiveduty and reprimanded 

pp. 244-290 ; Rappapurt in (Mdiua General Butler. See ob this incident 
aotietpf 18 (1932), pp. 41-64. As to Stowellin A. «/., 25 (1931), pp. 321*324 
the Convention of Scjptember 23, 1936, * Sec General Asseibbly .3rd Ses- 

concemiiig the yse of broadcasting in ston. Part 1 1, Official |t<H>ords, 1949, 
the thuse of peace sec Mow, p. 294, pp. 21 et fteq. And #h* Whitton m 
D. In 1947 the General A^mbly 43 (1949). pp. ^73-87, on the 

/if the United Nations passed a residtt- United Nations Confeienoe on Free* 
tion In which it condemned ' ail forms dom of Information jnd the Mov«- 
cf propaganda, in whatsoever ooun- meni against International Propa- 
b 7 conducted, which Is either designed ganda. Bee also BoUg in Annuaife 
or likely to provoke or enoonnge any fiuieee, 5 (1948), pp. 29-62. 
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States or its national prestige or dignity.’ In such cases the 
complaining State may submit to the State where the 
despatch is published its own version of the facts. The 
obligation of the latter is limited to the transmission of the 
corrected version to the news agency resjronsible for the 
original publication. If the correction is not published, the 
Secretary-fieneral of the United Nations is under an obliga* 
tion to give publicity, through the information channels at his 
disposal, both to the corrected version and to the original 
despatch and any coinrajmt of the (iovernment where the 
despatch was published.^ 

§ 122. Connected with the dignity of States are the mari- tUritiiM 
time ceremonials between vessels, and between vessels and 
forts, which belong to diflFcrent States. In former times 
discord and jealousy existed between the States regarding 
such coiumonials, since they were looked u|)on as means of 
keeping up the superiority of one State over another. 
Nowadays, so far as the open sea is concerned, they are 
considered os mere acts of couitesy recognising the dignity 
of States. They are the outcome of international usages, 
and not of International Law, in honour of the national 
flags. They are carried out by dipping flags or striking 
sails or firing guns.- But so far as the territorial mari- 
time belt is concerned, littoral States can m.ike laws 
concerning maritime ceremonials to be observed Iv foreign 
merchantmen.’' 


IV 

INDEPENDENCE AND TEEEITORIAL AND 
PBESONAL SUPREMACY 

Vsttel, i. Pr/linunotru, 51 Ifl-IT— Hall, § 10 — Westlake, i. pp. 321-325— 
PbiUuuore, i. i§ 144, 141s W hoaUm, ^^72 75 - Hjde, ». S551 Ii4- Bluntsrhh, 
H 64-60- Horkaurth, ii. H ISQ-tSO-Faueliillc. §$253-271, 205-206 vO - 
IfiriKithac, i. pp. 258 267 — I’radier-Fodero, ’ §§ 2S7-332 Koier, § 21 
— Ny», II. pp. 223-226 Calvo, i. §§ 107-109- tiore, i. §§ 372-427, and Cod*, 
§$166-392 Morten*, i.§§ 7 1,75 Westlake /'aperr.pp.Sd-lOl-Cnichag*. 


* See Whitton in A.J.. 11 (1950), Satow, vol. i. oh. ri. Seealao beW, 

pp. 141-145.' $ 357. 

* See Halleek, 1. pp. 133-152, and ' See beloe, { 187. 
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i. !§ 207-211- Suares, i. §§ 51-54— Bustamante, pp. 217-230— Stowell 
pp. 87-Ill--'-Oarner in Anurican PolUtcuA Science Review, February 1025* 
pp. 1-24 --Pella in Hagne Recneit, vol. 33 (1030) (lii,), pp, 677-830 — ^Delbea 
iu R.G., 37 (1030). pp. 461 475 - Prouss, ibtd„ 40 (1933). pp. 006-645. 

§ 123. Sovereignty tis supreme authority, which is inde- 
pendent of any other earthly authority, may be said to have 
different aspects.' Inasmuch fis it e-xcludes dependence upon 
any other authority, and iu particular fnnn the authority of 
another State, sovereignty is independence. It is external 
indeptmdence with reganl to the liberty of action outside its 
borders in the intercourse with other States wliich a State 
enjoys. It is internal independence with regard to the liberty 
of action of a State inside its borders. As comprising the 
power of a State to raeroLse supreme authority over all 
persons and things within its territory', sovereignty is terri- 
torial supremacy {duminum, territorial norereigntp). As 
comprising the power of a State to e.xereisc suijreme auth- 
ority over its citi7X!>ns at home and abroad, sovereignty is 
personal supremacy {mperiuin, jmliticnl soi'ireiijnty). 

For these reasons a State as an International Person 
possesses independence and territorial and personal supre- 
macy. These three qualities are nothing else than three 
aspects of the very same sovereignly of a State, and there 
is no sharp boundar 3 ’ line betweim them. The distinction is 
apparent and useful, although internal indei>endence is 
nothing else than .sovereignly coiupri-sing teiritorial supre- 
macy, but viewed from a different angle 

§ 124. Independence and territorial as well as personal 
supremacy arc not rights, but re<;ognised atid therefore 
protected qualities of States as International Persons. The 
protection granted to these qualities by the Law of Nations 
finds its expression in the right of every State to demand 
that other States themselves abstain, and prevent their 
agents and subjects, from committing any act which con- 
stitutes a yjplation of its independence or its territorial or 
peribnal supremacy. 

In consequence of its external independence a State can, 


‘ For a jtidiotel dioouMion of tbew JXJ.L., 3rd 
Mpecti MO H*x 7. Jatotnu OkritHan i4S-2M. 
ia B.T„ t«26, pp. 211-219, ond in 


•or., s' (1034), pp. 
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unless restricted by treaty,* manage its international affairs 
according to discretion ; in particular it can enter into alliances 
and conclude other treaties, send and receive diplomatic 
envoys, acquire and cede territory, make war and peace.* 

In consecjiienoe of its internal independence and territorial 
supremacy, a State can ariopt any constitution it likes, 
arrange its ;idministration in any way it thinks fit, enact such 
laws as it pleases, organise its forces on land and sea, build 
and pull down fortresses, adopt any commercial policy it 
likes, and so on. According to the rule, qnidquid est in 
terriiorio vst etiarn dp ierritorio, all individuals and all property 
within the territory of a State are under its dominion and 
sway, and fondgn individuals and pn)]>ci'ty fall at once under 
the territorial supremacy of a State when they cross its 
frontier. Aliens residing in a State can therefore be com- 
pelled to })ay rates an<l taxes, ?iiid to serve in the police 
under the same conditions as citizens for the purpose ol 


' lx*luw, ^ 126 
■ While indepeiiden^'e ih a quality 
of statehood in the nature of a rii:;ht 
It may, in certain <'ireum8taiKCH, 
become a duty. A iState may in a 
treatv bind ifHcU nut to part with or 
impair its own independence. Thus 
in Article 88 of the Treaty of 8t. 
(icrmain Austria’s imlepiMidence was 
declared to be iiiulic liable and she 
undertook it* abstain fiom any act 
which mifiht diwctly or indirec'tly 
rnmpromise her indcjs'iideiice, in 
liartieular by participating in the 
affairs oj another »Siate. 'rhit under 
taking was rciicated and, to some 
extent, amplineii in the (Jenera 
I’rotocol of Uctolier 4, 11)22. in whi< h 
Austria agreed to abstain Irom any 
regulations or from any economic or 
Hnanrial engagement calculated to 
compromise this indejiendeni'e. In 
Id31 the Permanent Oourt of Inter- 
national Justice held, by eight votes 
to seven and without, in effect, giving 
reasons for its decision, that a pro. 
nosed regime of customs union 
Mtween Austria and Clermany estab 
lishing a oominon customs frontier 
and onstoms tariff, and providing for 
freedom from import and export 
duties between them, would not be 
compatible with tbe Geneva Protocol : 


Sencft A/li, No. 40. Seven out to 
the eight majority Judge «« held thaf 
the cusuims union would also be 
incomivitible with the Treaty of 8t. 
(lermain. The individual (Ipinion of 
Judge Anrilotti contains, in addition 
to weighty reasons in support of part 
of the Court's Opinion, some interest- 
ing oliservations on the effect of re- 
strittions of State sotn.* nit\ on its 
independence (pp. ff7-5v* For the 
literature, to a large ext *i»l critical, 
on this case see vol. ii. § 25ii(^. It 
held by tbe lVrma*>ent (\>urt in 
August 1932, in the Crwre conctrntnif 
thf InUrprttnfwn nf the Siatvle cf the 
Memd Territory, that the grant of 
autoiiom\ Ui a lemtorial unit does 
not result in a di>ision of 8ovoreignt> 
in a way disturbing the onitv of the 
State: P.C.I.J., Serie« A/B, No. 49, 
p. .313. See also the various treaties 
of the United wnh some of the 

Hepubb’es in the Car ibliean ('?t‘e below, 
135) which gi\e the Cniie^i States 
the right of intervention to preserve 
the indt ^^uidence of these Kepublics 
and oblige the latter not to conclude 
any treaty endangering their inde- 
pendence or pnividing for a c'ession 
of their territory to a foreign Power 
(see e.g. the Tn»aty of Septenilier 16. 
1915, with Haiti, bclotir. p. 200 (n.)). 
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maintaming order and safety. But aliens may be expelled, 
or not received at all. On the other hand, hospitality may 
be granted to them whatever act they may have committed 
abroad, provided they abstain from making the hospitable 
territory the basis for attempts against a foreign State. And 
a State can tlirough naturalisation adopt foreign subjects 
residing on its territory without the consent of the home 
State, provided the individuals themselves give their consent. 

In consequence of its personal supremacy, a State can 
treat its subjects according to discretion,' and it retains its 
power even over such subjects as emigrate without thereby 
losing their citizenship. A State may therefore command 
its citizens abroad to come home and fulfil their military 
service, may require them to pay rates and taxes for the 
support of the home finances, may ask them to comply with 
certain conditions in case they desire marriages concluded 
abroad or wills made abroad to be recognised by the home 
authorities, and can punish them on their ri'turn for crimes 
they have committed abroad.* 

§ 125. The duty of every State itself U> ahhtiiin, and to 
. prevent its agents and, in certain eases, subject'*, from com- 
mitting any act which constitutes a violation * of another 
State’s independence or territorial or personal .supremacy is 
correlative to the corresponding right posse.ssed by other 
States. It is not feasible to enunu'rato all such actions as 
might constitute a violation of this duty. But it is useful 
to give some illustrative exam])]es. Thus, in the absence of 
treaty provisions to the contrary, a State is not allowed to 
interfere in the pianagement of their internal or international 
affairs, nor to prevent them from doing or to comi)el them 
to do certain acts in their domestic relations or international 
intercoraws. A State is not allowed to send its troojis, its 
men-of-war, or its police forces into or through foreign 
territory, or to exercise an act of adinimstratipn or juris- 

' f uh{eot to Minoritjr (reatiea and lluiuanitaruiii fntrrveStiiin. 
otbor internatiouHl obliVAtionn, in * Th« exorriM* of thf voriow rishto 
particuUr the gpncral uMiaaUnnii of enumoratwi m thw Motion <i nobjoct 
the Charter of the Pnited Nation* to the exl*ten>« of reettiction* ereated 
telaUng to human rights anil funda- by treaty, of which il|)aay exampfo* 
menttd fieedoma ; aee below, U 3406- exiat : ten below, { 1 27. 

340i. imd Me below, { 137, on * flee below, f IM. 
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diction on foreign territory, without permission.^ Again, 
havii^ regard to the personal supremacy of other States, a 
State is not allowed to naturalise aliens residing on its 
territory without their consent,* nor to prevent them 
from returning home for the purpose of fulfilling military 
service. 

§ 126 . Independence is not iiiilimitod liberty for a State Rertrio- 
to do what it likes without any restriction whatsoever. The 
mere fact that a State is a nieinber of the international com-eno#. 
munity restricts its liberty of action with regard to other 
States, because it is bound not to intervene in the affairs of 
other States. And it is generally arlmitted that a State can 
through conventions, such as a treaty of alliance or neutrality 
and the like, enter into many obligations which hamper it 
more or less in the management of its international affairs. 
Indeptiiderifc is a question of degree, and it is therefore also 
a ({uestion of degree whether the independence of a State 
is destroyed or not by certain rt'strictions.® Thus it is 


* See l)e)otr, § 128 But nejgh- 
bounng StatCK \ory often give Huch 
permiMion to one another , fur 
tneUiice, one State may permit the 
customs ofiBccra of another State to 
be atationed at a railnny station in 
the former'fi terntor}* for the purpose 
of examining the luggage of travellere 
See Oerman Fatheuy Station at BasU 
Case, derided by n German Court in 
June 1928* Annual Digest, 1927 
1928, (Vfcae No. 90. und see Vali, 
Senitudes of International fvrtre (I0,3,*l), 
pp. M 7-127. See also Haek\\orth. 
II. { 153. And see ihtd , §§ 150 and 
151. 

* See, however below. § 299 

* See Judge Anzilotti'a Opinion, 
referred to above, p. 2K7. Thoa 
through Article 4 of the Convention 
of Txindon of 1884. between Great 
Britain and the former South African 
Republic, etipulating that the latter 
should not oomiude any treaty with 
any foreign State other than the 
Orange Fm State, without approval 
on the part of Groat Britain, the 
Republic waa ao much restricted that 
Great Britain considered henelf justi- 
fied in defending the opinion that the 

VOt. I, 


Republic waa not an independent 
State, although the Republic iiaeU 
and many wTiters were of a different 
opinion. (See Rivier, i. p. 89 ; 
Westlake, Papere, pp. 419-460.) 

Thus to give another example, 
through Article I of the Treaty of 
Havana (pee Martens, X R.G., 2nd 
sor., 32, p 79) of Mav 22, 190.3, 
between the United State of Anienca 
and Cuba, Btipulatlng that C\iba shall 
never enter into any such treaty with 
a foreign Rower as vwill impair, or 
tend to impair, the independence of 
Oulia, and ahal) abstain from other 
acta, the Republic of Cuba was so 
much reatnctetl that some wnters 
maintain — wrongly, it la believed — 
that Cuba was under a.i Ametican 
protectorate and only a half sovereign 
State. (See Whitcomb, Iam sitnation 
iniemaiionale de Cuba (1905); Her- 
ahey. p. 1(>8. n. 33; Machado y 
(3r^a, Laenmienda PlaU (1922) * and 
Hyde, .* ? 111.) As to the present 
position see bedow, § 1,35. 

Again, the Republic of Panama is, 
by the Uay-VarUla Treaty of Wash- 
ington of 1903 (see Martens, iV.Rt?., 
2nd ser., 31, p. 599, and Hyde, i. 
§20), likewise burdened with sonie 
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generally admitted that States under protectorate are so 
much restricted that they are not fully independent, but half 
sovereign. On the otlier hand, the restrictions connected 
with the neutralisation of States do not, according to the 
correct opinion,^ destroy their independence, although they 
cannot make war except in self-defence, cannot conclude 
alliances, and are in other ways hampered in their liberty 
of action. 

RMtrie- § 127. IJko independence, territorial supremacy does not 
an unlimited liberty of action. I’hus, by cuslomary 

itlSapM- International Law, every State has a right to demand that 
its merchantmen may pass through the maritime belt of other 
States. Navigation on so-calbxl international rivers must 
be open to merchantmen of all States. Foreign monarchs 
and envoj*s, foreign men-of-war, and foreign armed forces 
must be granted exterritoriality. Through the right of pn)- 
tection over citizens abroad, which is held by ov«>ry State 
according to customary International Law, a State cannot 
treat foreign citizens passing through or residing on its 
territory arbitrarily acconling to discretion ns it might treat 
its own subjects ; it cannot, for instance, compel them to 
servo * in its army or navy. A Stale, in spite of its territorial 
supremacy, is not allowed to alter the natural conditions of 
its own territory to the disadvantage of the natural condi- 
tions of the territory of a neighbouring State -for instance. 


restriciioni in faTour of the United 
States, but that does not mean that 
Panama w under an Amencan proti*c 
torate. liestrietionx in favour of the 
Uniteil Statea. impoRpd upon S<tn 
Domingo by a Treaty of Fpbniar> S, 
IJMtl {-t J., I (1W7). Suppl., p.‘2:i; 
nee also AJ., II {mi), p, 30i. and 
Hyde» i. { 21), and upon Haiti by 
a Treaty of Soptember 16, 1916 
{AJ., 10 (1916). Suppl, p. 234; 
A./., 16 (1922), pp. 607 610; and 
H 3 rde, 1. f 22)^ raire aimilar questions. 
A0U> Nicaragua see Hyde, i. § 23. 

While in the Corfu Channel case the 
International Court of Justice ob- 
served that * between Independent 
StaW, respect for territorial sover- 
eignty is an essentia] foundation of 
iotemational relations' {LOJ, Re- 


porlft KHO, p 3r>) in thp 
(Scries A, No. It), p. IS) the Per- 
manent Court of International Justice 
stated that ‘ tiie (imt and foremost 
rf^tnction imposed by International 
J^w upon n State ih that, failing the 
exiHtoiice of a periniSHivc rule to the 
contrary, it may not exerejse ita 
power in any form irk the territory of 
another State." 

* See above, f 97. 

• See Hall { 61,^ and Advisory 
Opinion of the Perrai^ent (!k>urt upon 
the SaiifmalUy Deceit »a Tunis and 
Moroceo (1023), Sen'ol B, No. 4. See 
also Latey in OrtAius j|?orte(p, 9 (1924), 
pp. 49-60, particularljr at p. 60. And 
see below, { 165d, 6n the Plea of 
Non-diaorim&ation, 
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to stop or to divert the flow of a river which runs fromuts 
own into neighbouring territory.* A State is bound to 
prevent such use of its territory as, having regard to the 
circumstances, is unduly injurious to the inhabitants of the 
neighbouring State, R.g. as the result of working of factories 
emitting deleterious fumes.* Finally, a State is not allowed 
to permit on its territory the preparation of a hostile 
cxpeilition * against another country. In the Corfu Channel 
case the International Court of Justice held that in view of 
‘ every State’s obligation not to allow knowingly its territory 
to bo used for acts contrary to the rights of other States,’ * 
the Albanian authorities were under an obligation to notify 
or give warning of the presence of a minefield in Albanian 
waters. As the Court found that in the circumstances of the 
case the Albanian aiithorities must be presumed to have had 
knowletlge of the niinefield, Albania was bound to pay 
com{)ensation for the damage caused by the explosion of 
the miues. 

In contradistinction to these restrictions by the customary 
Law of Nations, there are obligations of many a kind which 
a State can assume through treaties, without thereby losing 
its internal independence and territorial supremacy,* Thus 
Napoleon i. after the Peace of Tilsit of 1807 imposed upon 


* See below, §§ U)5aa, I78c. 

■ See the deti^ion of the Trail 
Smelter Arbitral Tnbuiml uf April 10, 
1938, with rt'Kord to the damage 
caiasecl by the mnelter aUuated at 
Trail, Jtntiflb (*oluinbta, to the in« 
habitants of the State of Washington : 

33 ( 1939). ]ip. 182-212. And »er 
generally AndrAssy, ‘ J-es relutioim 
iniernahonaJert de voisinage,' in IJague 
Htckif.il, 1951, and ThalniAnii, drvwl- 
prifizipien dts modernen zvd^chen- 
staailichen 'SojchbarrtchUf (1951). 

* See below, § I27o, 

* LCJ, Rtpt^rU, 1949, p. 22. More- 
over, while the nxcluaive control 
exercised by a State within its terri- 
tory does not, in the absence of fault, 
involve its responsibility for injuricfi 
suffered by a foreign State (see below, 

343), such exclusive control was 
Id — in the same case (»5td., 1940, 
p« 19) — to have a bearing upon the 


nature of the proof of respimsi- 
bility ot the territorial i'«ate. The 
fact uf exclusive control m i-kos it often 
impossible f(»r the foreign State, which 
is the victim of a violation of Inter- 
national to furnish liiroct proof 
of the rehpcmsibility of the territorial 
State. In such oases, it vros held, the 
foreign State ' should be allowed a 
more liberal recourse to inferences of 
fnt't and circumstantial evidence * 
\ibuiX 

^ The Permipient Court several 
times took occasion to point out 
that» so far from tieaiy obligations 
being restrictions upon severe ignty, 
* the right of entering into Inter- 
nationa, ugagemeuts is an attribute 
of State sovereignty * : see, for 
instahoe. Series A, No. 1, at p. 25, 
Series B, No. 10, at p. 21, and lories 
A, No. 23, at p. 26. And see below, 
f 554, on restrictive interpretations 
of treaties. 



292 


POSITION OP THE STATES 


[§1270 


PrMdsia the restriotion ^ not to keep more than 42,000 men 
under arms during ten years from January 1 , 1809 ; after 
the First World War the Allies imposed upon Germany 
the restriction not to keep more than 100,000 men under 
arms, nor a navy larger than necessary for coast defence and 
purposes of police, nor any military or naval air forces; 
in the Treaty of Peace with Italy after the Second World 
War they Uinited tlie total strength of the Italian Army to 
2.50, 000.* There is hardly a State in existence which is not 
in one point or another restricted in its territorial supremacy 
by treaties with other States. 

Sub- 5 127o. The duty of a State to prevent the commission 

AotiTitieH Within its territory of acts injurious to foreign States ^ does 
not imply an obligation to suppress all such conduct on the 

StotM. part of private persons as is inimical to or critical of the 
regime or policy of a foreign State. Thus there is no duly 
to suppress revolutionary propaganda on the part of private 
persons directed against a foreign Government. So long as 
International I.<aw provides no remedy against abuses of 
governmental power, inteniational society cannot be regarded 
as an institution for the mutual insurance of established 
Governments. On the other hand, States are uffder a duty to 
prevent and suppress such subversive activity against foreign 
Governments as’ assumes the form of armed hostile expedi- 
tions * or attempts to commit common crimes against life * 


> 8ee Clerq. Recueil des 
eondus par la France (1864), li P- 272. 

• Artiole 61. 

’ As to the pollution of water and 
air see below, § 155aa. See alM> 
Hackwortb, ii § 157 

^ Article 1 of the Pan-American 
Convention of February 1928 on 
Duties and Rights of States in the 
event of Civil Strife (eee above, p. 63, 
II.) seems to go further than that. 
It obliges the contracting parties to 
use all means at their disposal to 
pnvent the inhabitants of their 
teniCbfiee, nationals or aliens, from 
participating in, crossing the boundary 
or sailing from their^ territory for 
the purpose of starting or promoting 
eivu war. The same Article obliges 
the parlies to forbid, so long as the 
belligefeney of the rebels has not been 


recognised, the traflio in arms and 
war material, escept when intendeii 
for the Government. It has been held 
that rontracts made with a view to 
promoting a hostile expedition against 
a foreign State are uncufor(M»ab]e. 
See PlorMkritn v. I)elgado^ decided by 
the Civil Tribunal of 'the Seme in 
July 1932 ; 1934, 2, p. 75 (with 

a note bv Nibovet) ; Annual IhgeM, 
1931 1932, Case No. 9; and see 
Z.oS., 4 (1934). p. 937.,for references 
to similar coses. For a (totalled survey 
of the practice of the United States 
with regard to hostile Apeditions see 
Curtis in /I.J., 8 (1914), pp. 1-37, 
224 255, and HackwortlJi. { 156. 

On the alleged ^activities of 
Yugoslav terrorists in Hungary and 
the resulting appeal Tugoelavia 
to the League in Novespiber 1034 see 
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or property,^ Moreover, while subversive activities against 
foreign States on the part of private persons do not in 
principle engage the international responsibility of a State, 
such activities when emanating directly from the Govern- 
ment itself or indirectly from organisations receiving from 
it financial or other assistance or closely associated with it 
by virtue of the constitution of the State concerned, amount 
to a breach of International Law.^ The principles of inde- 


Toynbee, Surt'ey, 1934, pp. 537-577; 
LiaiH in ft.O., 42 (1935), pp. 126-145; 
Kuhn in A.J,, 29 (1935), pp. 87-92. 
On Deceiniier 10, 1934, the rounnl, 
* conaicioring that the rulon of inter- 
national law concerning the repreH<non 
of tonronst activity are not at proKcril 
sufticic'ntly prc'cif^e to guarantee efti- 
eieutly international oo.op*'ration in 
this rnattif * f|e<*ulpd to set iip a 
committee of experts to study the 
position with a view U* piepariiig a 
draft i'on vent ion : 1934, 

pp. 111-116 ; Dumas in It. I., 3rd ser., 
16 (1935), pp. 600-04<»; Kustathiadfs 
in BM., 43 (1936). pp. 3H5-4I5. 
Sottile in f/ague Hecueil, 65 (1938) 
(lii.), pp. 91 -178; Donnedieu de 
Vabres in /?./., 3ni ser,, vol. 19 (1938), 
pp. 37-62, with special reference to the 
stiggOHied CHtablishment of an inter- 
national criminal court for the sup- 
pression of terrunsm. In 1936 the 
Assembly of the 1-eapiie ron^sidered 
the draft conventions prejiaretl by the 
Committee of K.Tp«-rtH. .S<*e Doc. A. 
7. 1936. V. and, for the n-plies of 
government H, Does. A. 24. 1936. V. 
and A. 21 («). 1936. V. It expressed 
the view that the eontemplatwl con- 
vention shoiilil have as its principal 
object : (1) to prohibit any form of 
preparation or execution of teiroriNi 
outrages ; (2) to cn.sure effective co- 
operation for the prevention of such 
outrages ; and (3) to ensure punish- 
ment of outrages of a terrorist and 
international character. 'Ilie As- 
sembly noted that although the pro- 
posed international criminal court did 
not secure general acceptance, the 
proposal was valuable inoHmiich as 
the trial by such a court might con- 
stitute an alternative preferable to 
extradition or prosecution. For the 
Resolution of the Assembly see Ojgr. J 
8pecial Suppl. No. 165. in May 1937 


the Council decided to convene a 
Conference for the consideration of 
the matter : MorUldy Summary^ May 
1937, p. 102. See also Caloyanni in 
0rtd\u9 Nr>ci«fy, 21 (1935), pp. 77-92, 
and in H.I. [Parin), 15 (1935), pp. 
46-71 ; (IretHf haiiinow in Z.6.V., 6 
(1935), p]>. 181-185; Hudson in A. J., 
32 (1938), pp. 649-554. And see 
generally on mutual aid for the re- 
presbion of crime Trave.ra, IjttUr'aide 
r^prtsme iuieniaiiomtle et la lot /ran- 
di$ 10 mara 1927 (1928); de 
Vahres in R.O., 35 (1928), pp. 563- 
570. See also Dumas. La reaponsa- 
hiliU iutfnwlionaU dea £tals (1930), 
pp. 386-435 ; Lem kin, Les aetta 
coftalUuafU «n danger gilndral {inter- 
i^tatique) (1934); Koux in Hague, 
ItecueiL vol. 36 (1931) (ii.), pp. 81 
et aeq., 168 ei aeq. And see below, 
§ 3370. 

^ On the question of resjKmsibility for 
the l>oy<*otting of gootb noni a foreign 
country set* Walz, Xatioiut t'oykoU umi 
Volkerrecht (1939); Laiir^Tpacht in 
/f.r.. 14 (1933), pp. 126-140; Hyde 
and Wehle in A.J., 2" (1933). pp. 1- 
10 ; Preuss, %bid.. 28 (1934), pp. 667, 
668 ; Houve, ibid., pp. 19-42 ; Pried- 
maim in B.Y., 19 (1938), pp. 142-146. 
And see Kemer, A Btvdy of Chinese 
Hoycotta (1933), and Willoughby, The 
Sino-Japaneae Conlroveray and the 
League of .Yofions (1935), pp. 604-622. 

• See Kapoport in Ripmoire, ii. 
pp. 237-239 ; l.AUterpatht in A.%f., 22 
(1928), pp. 105-130. and in Orotius 
Soeieiy, 13 (1928). pp. 143-163; 
Bourque^ in Hague Reeueil, \ol. 14 
(1927) (i.;, pp. 121-178; Pella, 
vol. 83 (1930) (ill.), pp. 677-830 (on 
offeni'cs against foreign States gener- 
ally) ; ]>elboz in /2.U., 37 (1930), 
pp. 461-475 ; Preuss, ibid., 40 (1933), 
pp. 666-045, and in .4.J., 28 (1^^)* 
pp. 649-668; Van Dyke, ibid.^ 36 
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pendenoe and non-intervention enjoin upon Governments 
and State officials the duty of scrupulous abstention not 
only from active interference^ but from criticism of foreign 
laws and institutions.^ 

Rettrio- § 128. Personal supremacy does not give unlimited 
liberty of action either. Although the citizens of a State 
Snpre- remain under its power when abroad, such State is restricted 

mMj. 

(1940), pp. 58-73; Smith la /Vaoryc- 29, 1930, at Berlin in uhirh the partiea 
iowH Lauf Jottmalf 29 (1941). pp. 809- agreed mutjally to inform each other 
828; Feiiwiok in A,J., 35 (1941), ooncermng the actiiritieB of the C'om- 
pp. 626-631 ; CJowIok, ifttd., 36 (1942), munist International, to conault with 

pp. 242-251 ; Whit ton iii Jiatjut each other as to the meaaurea to 

Jiecutil, 72 (1948). (i.), pp. 545 58s com bat it« activity, and to co operate 
As to the reKpurisibilit\ of Soviet iii executing these measures, see 

Russia for the aciuities of the I nternaltonal Conctlt4ihon^ Bamphiet 

Communist Party and the Third No. 327 (February 1937) On the 

International see Verdross in National-Socialist propaganda wire- 

9 (1930), pp. 577 582. For details as less and othorwise directiHl against 
to various protests against propa Austria in 1933 see DocuttiejUs, 1933, 
ganda conducted by the Communist pp 385-398 ; St<cnuit, la radwphouit 
IntemattonalsceTaboiiinot in Z O.P., tt It droit international publtr (1932), 
5(1035), pp. 851 860. On theChmeso pp. 37 et aeg,; Preuss, op, rif. ; 

Hosaian incident of May 1920, arising Raestad in Ihaaters de la ciHipertUwn 

out of alleged CommuniHt activities imernatir/naU (1933). For the intcr- 
of the Russian authorities of the national (Convention of Septemlier 23, 
Chinese Eastern Railwa), see To\n 1936, concerning the Lse of Broad 
bee. Survey^ 1929, pp, «i44-369. For casting in the Cause of Peace see 

the Statutes of the Communist Off. J , 1936, p. 1437 , (^nd. 5505, 

International see Doeurtientif 1928. hlisc No. 6 (1937) <7 , 32 (1938), 

pp. 57-63. W*hen in November 1933 p 113; Hudson, Ujgxkaixon, vii 

the United States recogniwd the p. 409. In that C'on^ention, ratihcd, 

Soviet (Government, tRe latter under among others, by (ireat Britain, 

took *to respect scnipulously the France and the British Domimons, 

indisputable right of the Unitcni the Parties undertook to prohibit the 

States to order its own life within it«i broadcasting within their territories 

own jurisdiction in its own way and of anv transmission calculated by 

to refrain from interfering in aD> leason of its inaccuracy or otherwise 

manner m the internal affairs of the to disturb international iinderKtand 

United States,' and to prevent sue h ing or to incite the {Mipulation of an;^ 

interference on the part of persons in territory to acts iiicumpatiblc wjtii 

governmental service or organisations the internal cmler nr the security of 

under its control or in receipt of Us a territor> of a Contracting ParU; 

financial assistance. See A,J., 29 See also above, p 284f n. (in fini). 

(1035), p. 657; and see %h%d„ pp. Fenwick in AJ , 32 (1938), pp, 339- 

656-662, for a note by Hyde on the 343; Raestad in R./„ 16 (1935), 

jprotest of the United States, in pp. !^9-298 ; Tomlinsoni /afernafumol 

Aurnist 1035, against a * flagrant Contfvlof RaAMCommuni^ionA{\9^H), 

▼loUtion * of this pledge, and Gamer pp. 226-233. As illi|Bt rating the 

in 17 (1036)f pp, 184-186. Bee difficulty of distinguisling in some 

also tfie Notes exchanged in December rases between the acts of governments 

1939 on the occasion of the resump- and ot political parties Amsely associ- 

tion of diplomatic rela^ons between ated therewith see B9t]||er's study on 

Great Britain and Soviet Russia: the relations of party jknd State in 

Treaty Series. No. 2 ( 1 030), Gmd. 3467. Uhma m Z.o. F., 6 ( 1 036h pp. 286-302. 

For the Gorman- Jaj^nese Agreement 

on Gommimlam signed on November ^ See above, p. 284» o. 2. 



296 


§ 128 ] INDEPENDENCE AND SXTPREMACY 

in the exercise of this power with regard to all those matters 
in which the foreign State on whose territory these citizens 
reside is competent in consequence of its territorial supre* 
macy. The duty to respect the territorial supremacy of a 
foreign State must prevent a State frf>m performing acts 
which, although they are according to its personal supremacy 


within its competence, would 
macy of this foreign State. A 
of sovereignty in the territory 

^ It is therefore a breach of Inter- 
national l^aw for a State to {tend its 
agents to the t<*rrit<»ry of another 
State to apprehend jicrHons Accus'd 
of having committed a crime. Apart 
from other satiAfaction, the first duty 
of the offending State is to hand over 
the parson in question to the State in 
whose territory he was apprehended. 
Thus restoretl to Switzer- 

land, in lotus, a certain Herr Jacob- 
Salomon, an ex-German polithal 
refugee wbo had been abdnctxd from 
Switzerland with the connivance of 
German officials. 'Phe ca«ie was 
8uhmitte<i to arbitrAtion, but soon 
after the comnioiicemcnt of tiie 
wTiflen procepflings f*crmany ad- 
mitted in Septemiier 1035 that a 
State official ' acUd in an inadmissible 
manner in this case * an<1 surrendered 
Jacob to tiie Swiss aiitluirities. For 
an account of this cas<* and a survey 
of other cases of kidoApping of 
fugitives from justice on forciuni 
terntorv see I’rcuss in A.J,, 20 
(1935), pp. .502-507, and tdiVf., 30 
(1936), p. 123. See also Vurroro v. 
Collier^ fhe Uttihd StatM Afnrshal, 
whore the United Stat<*8 Circuit ('ourt 
of Appc^als held on June 17, 193), 
that an officer of the United Statics 
who forcibly am^sted in Canada and 
forcibly carried across the frontier 
a person wanted by the United 
States police was guilty of kid- 
napping. The Court iwinted out that 
an unlawful carrying of a person 
beyond the boundaries of a State to 
bo dealt with by the laws of another 
State is a violation of the sovereignty 
of the former : 61 P, {2d) 17 ; Annual 
Dige9t, 1929-1930. Case No. 180. And 
see ViUareal v. Hnmnumd (1934), 
74 F. (2nd) 603 : Anatmf 
1933-1934. Case No« 143, where the 


violate the territorial supre- 
iState must not perform acts 
of another State. ^ Thus, for 

Court in granting extradition of the 
prisonerfl a<*cuHecl of kidnapping ocr- 
tam persons m Mexico with the view 
lo handing tbom over to the United 
States authorities, pointed out that 
that act in any case constituted a 
violation of Mexican territorial sove- 
reignty, Bui see ('nitfd Stains v. 
Injiull et A I., where the Court re- 
jected the plc.i of the accused that 
as he had lieen nnlawdully seized by 
the 'I’lirkish police while on a Greek 
veswd in Turkish w atera the Court had 
no juriKdirtion : 8 F. Siipp. 310; 
Annnfti Digput, 1933-1934, Case No. 
75. Similarly, in Kjt parte Lopez the 
Court refused a writ of haN^ns corpus 
for which the accu«*tMi applied on the 
ground that he had l>een foreibly 
seized in Mexico by some persons 
(whose sul>!»equent extradition to 
Mexico was granted in the Villareal 
Cajfe, above) and brought to the 
Unitei^ States: 6 h Supp. 3*12 ; 
Avnual Digest, 1933-1934, Case No. 
7*». See also, to the same effect, 
Jarl<orf v. Ohon, A?innal D*ge^, 1946, 
Xo. 27 ; v. Unity $agl, ibid., 
Suppl. Vol., 1919-1942. Case No. 53. 
riti.s has also been the attitude of 
Knglish courts : Kr parte Scoit (1829) 
9 B.(k 446 ; Sivrhir v. II. M. Advocate 
(I8!»0) 17 R. (J.C.) 38; Ex parte 
Ellodt [19191 1 All E.R. 376. For a 
contrary decisimi by a Preiioh Court 
see Annual Digest, 1033-1934. Case 
No. n {In re Jclte) Ami see generally 
on the question of jurisdiction witli 
regard to persons apprehended i. 
vioIaC *1 of International I.«aw, f/or- 
tard Research (1935), pp. 6^-632« 
Dickinson in d.*/., 28 (1934), pp. 234- 
245 and Morgeiistem in B.Y., 29 
(1952). pp. 265-282. See also Hack* 
worth, ii. § 152. Some eountriek 
make it a criminal offence to per- 
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instance, a State is provonted from requiring such acts 6vm 
its dtiaens abroad as are forbidden to them by the Municipal 
Law of the land in which they reside, and from ordering 
them not to commit such acts as they are bound to commit 
according to the Municipal Law of the land in which they 
reside.* 

But a State may also by treaty obligation be in some 
respects restricted in its liberty of action with regard to its 
citizens. Thus the Treaty of Berlin of 1878 restricted the 
personal supremacy of Bulgaria, Montenegro, Serbia, and 
Roiimania in so far as these States were thereby obliged not 
to iihpose any religious disabilities on any of their subjects,^ 
and the policy of protecting racial, religious, and lingiiistic 
minorities by means of treaty obligations whs cuiriefl further 
in the treaties concluded at the end of the First World War.* 
Moreover, in so far as the principle of humanitarian inter- 
vention has become and is tending to become a rule of 
International Law, States are bound to rcsfiect the funda 
mental human rights of their own citizens * The (’barter 
of the United Nation.s refers repeatedly to the promotion of 
human rights and fundamental frt'edoms, as uell us of the 
observance thereof, as one of the principal pui poses of the 
Oiganisation * And although the Charter provhles for no 


fitrm in their temt^^ry Rtncmniontiil 
acti\ities on liehalf of a forei^jn 
State. See, €7, Kampfer PMu 
l^rosenttor t>} Zurich decided m MW 
bv the Swiss Fecicral Tribunal- 
Annual 1941. 1942, Case No. 2. 

While a (lovemment cannot exernw 
furisdictioDal rights in foreign tern, 
tofy, it has been bold repeatcfUy that, 
m purmiancft of requisition deoreos or 
similar measures, it may take peaceful 
possession of a vessel in foreign 
waters : Srinn v. QutnianiUa ( 1938), 
90 F. (2d) 935 ; Annual DiqcH, 1938 
1940, Case No. 75 It appears from 
the decision m Thn ,Vot'e7mxr--(1938) 
18 F. $ttpp. 15?, 158 i 24 F. Supp. 
495, 497— that possession gained in 
American waters by force, even if 
subsequently ratified by the foreign 
Government, is not a sufiUcient 



CVtsftaii (1938), 54 T.UB 513, 


,it pp 51s, 521 And •ce gcncrallv on 
the re(iiii<iitioning oi men bant nhips 
abroad McNair in J L , 3rd ser . 27 
(MU5), pp tW 7S. 

’ For oMimpIo, in time of \»ar a 
liellicerent is not entith'd to piohlhit 
one of Its natioimlH, nnident in a 
neutral Stat-e under the laws of whiih 
debts must bo paid, from pa> mg 
a debt due to a national of the other 
1>elligen*nt. Ff»r a survey of the law 
of tbo Tnited States as to the juris 
diction of courts of equity over 
persons to compel the doing of acts 
outside the territorial ^mits of the 
State see Messner m ^Afuaesoea Iaiw 
R fiiwv, It (1029 1930), pp. 494 520 
As to enforcement of foreign puhlin 
law see below. $ 1446. ' 

• Sec above, { 73 
^ See below, ^ 3406.3406. 

« See below, | 137. 

^ See Preamble and Artiole*. 1 (8), 
55, 63 (2), 68, 76 (s). 
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§ 129 ] SELF-PRESERVATION , 

clear or specific legal obligations in this field, it cannot 
be said that under the Charter a State possesses unfettered 
freedom of action as to the treatment of its own cith^ns re- 
gardless of their ‘ human rights and fundamental freedoms.’ * 


V 

SELF-PRESERVATION 

ii. §1 49-63, 119-121- -Hall, $$ 8, 83-86-WMllake, i. pp. 312-317— 
Phillimon*. i. 2l(» 220 Hjdc. i. §§ M bK -Fenmok, pp. 142-147— 

HedU-r, § 30- Hcilborn, pp. 2W)-29y Kaudiillr,55242 2.’i2(.3K MrriKnhac, 

1 . pp. 230-245 i. §4211-2h^> Ki\ier, i. §20— XyH, li. 

pp. 2IS.221 Oal\o, 1 . §§2n8-2<^»0 Kutrt*, i. §§4.VJ-tM> -Martens, i. §73 
laoutor, i. pp. 2JO-217 niistRmunt(\ pp. 100-21a3 Stovoll, pp. 112- 
i:{0 Kilty, pp S7-1I2 .\n/il<vtti. pp. 505,717 -Sibert. pp. 23<» 247 
Westlake, Papert, pp. 11 0-1 25 — Cavaretta, Lo stato dt n^eesstid vei diritto 
inUf' azix (1010) — (’ybichowski, Studtfn zum ifdtrnattomlen Reeht 

(1012), pp. 27-71 — Cavaglieri, Lo stato dt nscsssitd n*l dtritlo internazuynale 
(iyi8)-nStnipp, Das volhrrechtliche Ddtkl (1920), pp. 122-129 — Strisower 
Dsr krieg und dxt Yolktrrechiscyifdnung (1919), pp. 85-108 — Kodick, Tht 
IhiTlnM (>/ Sfrtsidy tnjnternaiwnal Laic (i02h) Chentr, Gev^ral PnnapkH 
tf Lau as JpjdmJ by /fU(r?tatioifol (\/ur/s and Tnbunah (1953), pp. 20*1(>2 
Vwsf’lier Hi 24 (1917) pp. Ti lOS -HiinlmarNh m AJ., 20 (1932) 
j»p, 3l.» 320 lliraud m Htuptf lirmHl vol. 19 (1931) (in ). pp. 092-800 - 
Hertz m Fritdensuaitt , 35 ( 1935), pp 137-1 12 \\ right m A J„ 29 (1935) 

})p. 373-395, und 3M (1930). pp. 45-40 7\eiflen m fifftun isncttfy, 24 
H93S). pp. l(»5.132 Siicnliiti m litusUi 35 (1943). pp. 19 113. Ste aUo 
\4»l. 11 . § 52»n in (rtnnertioii >»ith the etmteption of self-dtfem 

§ 129. From tlie fMrliest time of the exiHtencc of ihe Ijjw Self pre- 
of Nations self-preservation was considered sufficient justi- 
fication for many acts of a State w hicli violate other States, tor Viola- 
Althougii, as a rule, all States aie under a mutual duty to *“*“• 
respect one anotlier’a [lersonality. and are therefore hotmd 
not to violate one another, as an exception certain violations 
of another State committed by a State for the purpose of 
self-preservation are not prohibito<l by the Law of Nations. 

Most writers maintain that every State has a fundamental 
right of self-preservation. However, if every State really 
had a right of self-preservation, all the States would have 
the duty to admit, sufiTer, and endure every violation done 
to one another in self-preservation. But such duty does not 

< Spe below. } 3401. 
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exist. On the contrary, although self-preservation is in 
certain cases an excuse recognised by International Law, no 
State Is obliged patiently to submit to violations done to it 
by such other State as acts in self-preservation, but can 
repel them. It is a fact that in certain cases violations 
committed in self-preservation are not prohibited by the 
Law of Nations. But, nevertheless, they remain violations, 
may therefore be repelled, and indemnities^ may be de- 
manded for damage done. 

Whst § 130. It is frequently maintained that every violation 

g^I{. ** is excused so long as it was caused by the motive of self- 
pr^rvation ; but it becomes more and more recognised that 

Eseused. violations of other States in the interest of self-preservation 
are excused in cases of necessity only. Only such acts of 
violence in the interest of self-preservation are e.xciised as 
are necessary in self-defence, because otherwise the acting 
State would have to suffer, or hare to continue to suffer, a 
violation against itself. If an imminent violation, or the 
continuation of an already commenced violation, can Ite 
prevented and redressed otherwise than by a violation of 
another State on the part of the endangered State, this 
latter violation is not necessary, and therefore not excused 
and justified.^ When, to give an example, a State is in- 
formed that a' body of armed men is being organised on 
neighbouring territory for the purpose of a raid into its 
territory, and when the danger can be removed through an 
appeal to the authorities of the neighlwuring cotintry, no 
case of necessity has arisen. But if such an ap))eal is fruitless 
or not po.ssible, or if there is danger in delay, a case of 
necessity arises, and the threatened State i.s justified in 
invading the neighbouring country and disarming the 
intending raiders.’ 

^ See below. J 154 * The term Eolf dclriuo munt not 

■ Mr WobNter, the Amerimn here be iinderatood im narrower 
Secrcftary of State, defined the eenae aa meaning deffnre againet an 
nedittity which would he an earum act of indmdualri onijk hut also in iU 
at a ntNfeialey of golf defence aa being wider eenae as meaning the warding off 
* inatont, overwhelming, and leav- of a diaaater oatiaed of threatened hy 
ing no choice of me^na, and no the work of nature Air inatanoe, If a 
moment for deliberation * ; aee river flowing aaceeaaivily through the 
Moore, ii« { 217, p, 412. 8 m alao territoriea of two Btalea ia provided 
Chotina, ii, i, v, witb a lock in the lower State, and 
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The reason of the thing, of course, m^es it necessary for 
every State to judge for itself, in the first instance, whether 
a case of necessity in self-defence has arisen. But, unless 
the notion of self-preservation is to be eliminated as a legal 
conception, or unless it is used as a cloak for concealing 
deliberate breaches of the law, it is obvious that the question 
of the legality of action taken in self-preservation is suitable 
for determination and must ultimately be determined by a 
judicial authority or by a political body, like the Security 
Council of the United Nations, acting in a judicial capacity. 

The refusal on the part of the State concerned to submit to 
or abide by the impartial determination of that question 
must therefore be deemed to be pmna Jade, evidence of a 
violation of International Law uiuler the guise of action in 
self-preservation.^ 'I'hus the Charter of the United Nations 
leaves intact the inherent right of individual or collective 
self-defence in case of armed attack against a member of 
the United Nations until the Security Council takes 
action. But the Charter lays down expressly that measures 
taken in tlie exercise of the right of self-defence must be 
immediately reported to the Security Council and that they 
do not afiect the general responsibility of the Council for 
the maintenance and the restoration of peace.* 

§131. After the Peace of Tilsit of 1807, the British 
(Government * was cognisant of a .secret article of tbi-. treaty, Vanish 
according to which Denmark should, in certain circum- 
stances, be ctK*rced iiitcj declaring war against Or 'at Britain, 


throu(*h a Biiddpii ri*tp uf th( up})* r 
part of the ri\er» th< ternton of the 
iipjMr State lie ()an>!erousl} floodinl, 
anu if there l)c not f>uflicient time to 
approach the 1 <ha 1 authoriticR, it 
would be an excuRnblc art on the 
part of the up}>er State to tend some 
of its own oibcinls into the lower 
State to open the took. 

^ See vo], ji. § 62m, on the qm^tion 
of eelf-defence, and the literature there 
clteti. As will be seen there, the 
question is of very great ini|iorUnro 
in connection with the General Treaty 
for the Renunciation of War. The 
view stated in the text above differs 
substantially from that expressed in 


pnMoiH oditioriri. See aUo Ihnh in 
R a ,»2 lllMS), pp 22:1 2.14 

• Article 51. 

* This account follows Hall's (§ 85) 

Biimmar> of the facts. See also 
Alison, Uislory of Europe, etc., ed. 
1849, vui. pp. 267 ; Holland Rose, 
iVapofeoTik; iSlndtet pp. 133- 

152 ; and the same writer's paper in 
the TransaciioM of ike Royvd //m* 
iorical «. iV/y, New Ser., 20 

pp. 61-77 ; and in Cambridge HiM/o/rg 
of Britiek Foreign To/iry, 1 . (1922), 
pp. 361-364; Reddaway in BaUic 
Couniriee (published by the Baltic 
Institute), May, 1936; Kukrud in 
A J.. 32 (1938), pp. 280*311. 
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and France should he enabled to seize the Danish Heet so 
as to make use of it against Groat Britain. This plan, if 
carried out, would have endangered the position of Great 
Britain, who was then waging war against France. As 
Denmark was not capable of defending herself against an 
attack of the French arm}’ in North Germany under Berna- 
dette and Davoust, who had orders to invade Denmark, 
the British Government requested Denmark to deliver up 
her fleet to the custody of Great Britain, and promised to 
restore it after the war. And at the same time the means 
of defence against French invasion and a guarantee of .her 
whole possessions were offered to Denmark by England. 
Denmark, however, refused to comply with the British 
demands ; whereupon the British considered that a case of 
necessity in self-defence had arisen, shelled C'o|H*nhagen, 
and seized the Danish fleet.* 

§ 132. Another example is supplied by the ease of Amelia 
Island. ' Amelia Island, at the mouth of !St. Mary’s River, 
and at that time in Spanish territory, was seized in 1817 by 
a band of buccaneers, under the direction of an adventurer 
named McGregor, who in the name of the insurgent colonies 
of Buenos Ayres and Venezuela ])reycd indiscriminately on 
the commerce, of Spain and of the United States. The 
Spanish Government not being able or willing to drive them 
off, and the nuisance being one which required imme<liate 
action, President Monroe directed that a vessel of war shouhl 
proceed to the island and expel the marauders, destroying 
their works and vessels.’ * 

§ 133. In 1837, during the Canadian rebellion, several 
hundreds of insurgents got bold of Navy Island on the 
Canadian side of the River Niagara and chartered a vessel, 
the Carolim, to cany supplies from the port of Schlosser, 
on the American side of the river, to Navy Island, and from 

there to tl|e insurgents on the mainland of Canada. The 

• 

* Thtt action of Oteat Britain in also does Walker, icUnet, p. 138, 
this case, while eondemned by most and Holland Row, Ct/nbridg* HUlofy 
Continental writers, is approved by of British Forrign IVky, i. (1923), 
many British and American writers, pp. 361-384. 

See, however, Reddie, Rsttarehts, ii. * See Wharton, i. j 60a ; Moore, 
pp. 37-41, who disapptovee of as ii. 1 210 i and Hyde, i f 60 (n.). 
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Canadian Government, informed of the imminent danger, 
on December 29, 1837, sent across the Niagara, to the port 
of Sohlosser, a British force which obtained possession of the 
Caroline, seized her arms, set her on fire, and then sent her 
adrift down the fails of Niagara. During the attack on the 
Caroline two Americans were killed and several others were 
wounded. The United States complained of this British 
violation of her territorial supremacy; but Great Britain 
asserted that her act was necessary in self-preservation, since 
there was not sufficient time to prevent the imminent in- 
vasion of her territory through application to the United 
States Government. 1'ho latter admitted that the act of 
Great Britain would have been justified if there had really 
been necessity in self-defence, but denied that, in fact, such 
necessity existed at the time. Nevertheless, since Great 
Britain hail apologised for the violation of American terri- 
torial supremacy, the United States Government did not 
insist upon further reparation.^ 

§§ I33a and 1336. During the period 1916 to 1919 the American 
civil war in Mexico and the ensuing disorder necessitated on ^oneinto 
several occasions the despatch of expeditionary forces by 
the United States into Mexico for the jiurpose of protecting 1919 . 
American citizens and their property and punishing viola- 
tions of American sovereignty 

§ 133c. During the night of August 1, 1914, afi* :• having The Oer. 
declared w^ar on Russia, but before her declaration of 
upon France, (Jermany marched troops into neutralised Luxem- 
Luxemburg and occupied the country.^ At seven o’clock 

^ Soe Wharton, i. § TSlc, Moort*, n. theleaR be seized on the high Beaa in (1914). 

S 217; H>d«. I. §§ 248 (n.); and rase ahe la sailing to a port of the 

Hal), §84. With the case of the capturing State for the purpose of an 

Curdinf 18 connec'led the case of invasion or bringing mat^^nal help to 
Mcl^od, which will be diRciiBsed inRurgenU, there is no doubt. No 
below, §446. As to Imth cases sec bettercaseof necessity of self-preserva- 
Jennings in ^4.7., 32 (1038), pp 82 99 tion could be given since the danger 

Hal), §86; Martens, i. § 73 , Hyde, i is immiuent and can be frustrated 

§ 68, and others quote also the case only by the capture of the vessel, 
of the Virginivi <1873) as an example • Se» Hyde, i. § 67 ; and .4.7.. 10 
of necessity of seUF-presorvatinn, but (1916), pp, 337 and 890; 11 (1917), 
it seems that the Spanish CoTemment pp. 399-406; 13 (1919), p. 567. 

did not plead self-preservation but For the landing of British troope m 
piracy at justification for the capture CTima in 1927 for the protection of 
of the Teeiel (see Moore, li. § 300, British subjects see Z.A\ Monlhiy 
pp. 898-003). That a vesael sailing Svmniaty (7 March 1027), p 48. 
under another State^i flag can ueier- * See above, § 100. 
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on the following evening, the German Minister at Brussels 
presented an ultimatum demanding from Belgium the right 
of passage for German troops through her territory, and 
threatening, in the event of refusal, to treat Belgium, as an 
enemy. As Belgium refused to accede to the demands of 
Germany, German troops invaded B<'lgium on August 4, and, 
in spite of the heroic resistance of the Belgian army, almost 
the whole of Belgium was conquered, and remained under 
German occupation throughout the First World War. 
Germany justified tliis violation of the permanent neutrality 
of Luxemburg, as well as of Belgium, by pointing out that she 
was threatened by a Russian attack on one of her frontiers 
and by a French attack on another, and that necessity in 
self-preservation compelled her armies to break through 
Luxemburg and Belgium for the purpose of aiming a decisive 
blow at France. Outside Germany, it u as almost universally 
recognised that this plea of necessity in self-preservation 
was a mere pretext, and was not justified by the facts of 
the case. Germany did not act in self-preservation at all, 
because she was not attacked and no attack wa.s threatening. 
It was Germany who declared war upon Russia and France, 
and she attacked France through Belgium 4»ecause she 
thought in this way she would be able (piickly to defeat 
France and then to turn all her might against Kus.sia.> 

§ 133d. In the course of the Manchurian dispute l)ctweeii 
China and Japan in 1931 and 1932 (see vol. ii. § 52m) the 
latter invoked the principle of self-defence as justifying her 
action in beginning military operations against China. But 
the Assembly of the League fully endorsed the findings of 
the Commission of Enquiry to the effect that the Japanese 
action could not be regarded as a measure of legitimate self- 
defence, although it did not ‘ exclude the hypothesis that 
the ofiScers on the spot may have thought they were acting 
in self-defence.’ * Japan challenged the compotqiice of the 
Leagpe to prunoimce on the matter and claimed, the right 


* Sw literature cited above, f 99. {{ 4<IO-473 ; and at the latter. 

For the Japanetm nrrupatvia o( belotr,{ 136. and vol. ii. { 323. 

Chhmw terrftory and tbe Allied , 

oeonpatioii of Qteek territory during ' B 0 port of (A< (’omwtitnau. League 
the ^ World War tee QamM, ii. Doe. 0. 663. M 32U 1932 VII. 
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to remain judge of the legality of her action said to have 
been taken in self-defence.' This was a claim which could 
not be admitted without reducing to an absurdity the notion 
of self-defence and the relevant international obligations 
of Japan.* 

§ 133s. In June 1940, after Germany hafl invaded France Sinking 
and after the French Government signed an armistice with 
Germany, a substantial part of the French fleet took refuge Fleet st 
in the French North African port of Oran. On July 3 a 
British emissary presented the French naval commander 
with the demand that, in order to prevent the French ships 
from falling into the hands of Germany, these ships should : 

(a) either sail under British control to a British port and 
be restored to France after the War ; (6) or sail to some 
distant French port, such as one in the West Indies or 
Martinif]ur to l)e demilitarised ; (c) or be sunk by the 
French forces. After that demand had been rejected, British 
naval and air forces opened an attack and sank or damaged 
most of the French shijjs at Oran and its adjacent port. In 
the circumstances, the British aefion must be regarded as 
covered by the rigid legal requirements of action taken in 
solf-pre.servation.® 

§ 133/. In the course of the Second World War the United Modifica- 
States, while remaining neutral, adopted measures which, ^eu-* 
on the face of it, could not be regarded a.s consi'-tent with 
the law of neutrality as laid down in the Hague Con’'i ntioms. tions by 
It has been submitted elsewhere * that these measures, 
including the transfer of dc.stroyers to Great Britain in 1940 sut«a 
and the Ijcnd-Lease Act of 1941, were in accordance with the 
changed position of neutrality consequent upon the General Second 
Treaty for the Renunciation of War, In addition the^“|^ 
United States relied, solemnly and repeatedly, on tne right 
of self-preservation as justifying in law the unprecedented 
departure from the established rules of neutrality,^ That 

* Docvmnts, 1932, p. 346. tnre retc-red to In toI. m. { 62oo 

' Sec Briefly, pp. 263-259 : Ijtnter- ' For c leteiled explanation of the 
pncht. The Funftmn o/ Lmr, pp. 177- motim of the foitiah action see the 
182 : Wright, op. cii., at p. 243 ; rtatement of the Prime Minister in 
Wllloughhy, The Sino-Japaiteee Con- the House of Commons on July 4, 
frovereg and (he Leagne of Katione 1940. 

(1986), pp. 662-668 ; and the tilers- * See below, toI. ii. $ 308 ao. 
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appe{^ to the plea of self-preservation received a most pereua* 
sive addition of strength through the fact that, in the eyes of 
practically all the peoples of the world, the national cause of 
the United States, vitally menaced by the ostensible will for 
world domination on the part of Germany, became identified 
with the survival of the Law of Nations as an effective code 
of international conduct.* 
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§ 134. Intervention ia dictatorial interference by a State 
in the affairs of another State for the purpose of maintaining 
or altering the actual condition of things. Such intervention 
can take place by right or without a right, but it always 
concerns the external independence or the territorial or 
personal supremacy of the State concerned, and the whole 
matter is therefore of great importance for the international 
position of States. That intervention is, as a rule, forbidden 
by International Law, which protects the international 
personality of the States, iliere is no doubt. On the other 
hand, there is just as little doubt that this rule has excep- 
tions, for there are interventions which take place by right, 
and there are others which, although they do not take place 
by right, are nevertheless jiermitted by International Law. 

Intervention can take place in the external as well as in 
the inte^Tia! affairs of a State. It concerns, in the first place, 
the external independence, and in the second either the 
territorial or the personal supremacy. But it must be 
emphasised that intervention proper is always dictatorial 
interference, not interference pure and simple.^ Therefore 
intervention must neither be confused with good offices, nor 
with mediation,* nor with intercession, nor with co-operation, 
because none nf these iwi^ly dictatorial interference. Thus, 
for example, in 1826, at the request of the Portuguese 
(rovernment, Grt‘at Britain sent troops to Portugal in order 
to assist that Government against a threatening resolution 
on the part of the followers of Don Miguel ; and in 1849, at 
the request of Austria, Russia sent troops into Hungary to 
assist Austria in suppressing a Hungarian revolt.* 


^ It also eioems desirable to exclude 
from the catcfiory of intervention the 
toleration by a State upon its torn- 
tory of the’ acts of private persons 
which endanRcr the safety of other 
$tatoa» though some writers do not 
make this distinction ; soe Rcdsloh, 
op, cit., at p. Al 1 . and Hettlagc, op. fit., 
at p. lb. See also Gemma in Uagut 
ffsTMetV, 1024, iii. p. 36A» and Fauchille, 
i 300 (3). And aee above, § 127a. 

* 8m below, vol. ii. § 9. 

•Sea AJ., Suppl., 22 {\m), 
yp, 118424, on the request, in May 

VOL. I. 


1927, by the Government of Nitaragua 
to the Government of the United 
States for assistance and good oflioes 
in order to ensure free and impartial 
elections in Nicaragua. As to the 
sO'Called Non-in terventiou Agreement 
of August 1036, between vanous 
Nurojtean States in connection with 
the Civil *''iir in Spain, see Lapradelle 
in Setp f^ommontrso/M Quarlerty, ii. 
(1936), pp. 295-80$, and in JtJ. 
{Paris), 18 (1936), pp. 153 et sag.; 
I)eaD in Osneva SpocuU ^itadiss, 

No. 8 (1936); Jessup m Fonign 
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Merveo- g 135. Jt ia apparent that such interventions as take place 
R^tf by right must be distinguished from others. Wherever there 
is no right of intervention^ an intervention violates either 
the external independence or the territorial or personal 
supremacy. Sut if an intervention takes place by right, it 
never constitutes such a violation, because the right of 
intervention is alwa}^ based on a legal reatriction upon the 
independence or territorial or personal supremacy of the 
State concerned, and because the latter is in duty bound to 
submit to the intervention. Now a State may have a right of 
intervention against another State, mainly for seven re^isons : 

(1) A State which holds a protectorate has a right to 
intervene in all the external affairs of the protected State. 

(2) If an external affair of a State is at the same time by 
right an affair of another State, the latter has a right to 
intervene in case the former deals with that affair unilaterally 

The events of 1878 provide an illustrative example. 
Russia had concluded the preliminary l^eaee of San Stefano 
with defeated Turkey ; Great Britain protested because the 


Affairs (U.S.A,), January 1937; 
Gamer in AJ., 31 (1937), pp. 65-73 : 
Smith in B.Y,, 18 (1937), pp. 17-31 ; 
Scelle in friedenswarle, 37 (1937). pp. 
66-70; McNair in LAJ.B,, 53 (1937); 
Padelfoid in 4.J., 31 (1937), pp. 226- 
24$. That Agreement, and the aub^e- 
qoent arrangements and agrocnients, 
while of importance a« matancen nf the 
ponibilitiea and timitationa of ad hor 
international co-operation in political 
matters affecting the pea<'e of the 
world, cannot be easily brought 
within the accepted principleti of 
International Iaw in the matter of 
intervention. Inasmuch as Italy and 
Germany undertook not to supply the 
rebellious forces with munitions of 
war, these agreements consisted in an 
undertaking on the part of certain 
Powers to refrain from committing 
an international illegality in con- 
sideration of the promise of other 
Powers to refrain from acting in a 
manner in which they were entitled’— 
and, according to some, legally bound 
-—to act. On the rs^latioD of exports 
of monitions, in pafticnlar in eonneo- 
ikm with foreign civil wars, see At* 
water, American BignltUwn of Arm 


Biporls (1941). It H doubtful whether 
the interference of various Kuropean 
States which sent or encouraged the 
sending of troops and munitions in 
support of the parties to the Spanish 
Civil War in the years 1936-1939 
constituteil intervention in the ac- 
oepied sense. There is, however, no 
doubt that interfercm'e of that kind 
which amounts to denial of the right 
of every indejiendent State to decide 
its form of government and political 
system is contrary to International 
Law. See. on intervention in the 
Spanish Civil War generally, Toynbee, 
Survnj, 19.37 (ii.); Vwlovato, 11 non 
tnUrverUn in Spagna (1938) ; Padel- 
ford, Iniemaiinnal Law and Diptomacy 
in the Spantnh Cinl Strtfe (1939); 
Kotisseau in H.I„ 3rd ser., vol 19 
(1938), pp. 217-293, 4W-649. 700-776, 
and vol. 20 (1939), (pp. 1)4-149; 
Scelle in R G., 46 (193|), pp. 266-274, 
473-640, and 46 (193«. pp. 197-228 ; 
Raestad, tbid., pp. 615-637, 809-826 
See A.J., 25 (1931). h. 126, for the 
pronouncement by th# Unit^ States 
Secretary of State db October 23. 
1630, in connection with the revolu- 
tion in Brazil. 
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oonditioDB of this peace were inconsistent w]tb the T^resty 
of Paris of 1856 and the Convention of London of 1871, and 
Russia agreed to the meeting of the Congress of Berlin fmr 
the purpose of arranging matters.^ 

(3) If a State which is restricted by an international treaty 
in its external independence or its territorial or personal 
supremacy does not comply with the restrictions concerned, 
the other party or parties have a right to intervene. Thus 
the United States of America, in 1006, intervened in Cuba 
in conformity with Article 3 of the Treaty of Havana * of 
1903 (now virtually abrogated 3) for the purpose of re- 
establishing order, and in 1904 in Panama in conformity 
with Article 7 of the Treaty of 1903* (reikTated in 


^ Another exauple ib proMdetl by 
the Bryan Chamorro l>eat> between 
the United and Nnaragna 

of Augoat 6, 19 14, granting to the 
former an 4xc]uMive option to con- 
struct another inU^rocoanic canal 
across Nicaraguan territory, and a 
naTal base in the (fulf of Fonseca, 
and ceding to the former Great Corn 
Island and Little Corn Island in the 
Caribliran Sea. The Republics of 
Costa Rica, San Salvador, and Hon 
duraa protested against this Treaty 
on the ground that it violated treaty 
rights previously acquired by them. 
Costa Kica and San Salvador brought 
an action against Nuaragiia before 
the Central American Ceurt of Justice 
for the purpose of Mndicating their 
rights, and the Court, on Sej^tembcr 
30, 1916, and March 9, 1917, pro 
nounced Judgment against Nicaragua, 
but, the United States of America 
not being a party to the litigation, 
the Court declared its inability to de- 
clare the Treatt null and void. See 
10 (1016); pp. 344-361, and 11 
(1917). pp. 166-164, 181-220. 674 730, 
Hyde, h § 23 ; and below p. 708, n. 4 
• See Martens, 2nd ser , 

32, p. 70; Robertson, Fitspantr Amen 
can Hclatknu with the VnUed Stoie^ 


(1023), pp. 113, 114. 

• By the Treaty of May 20, 1034 ; 
see 28 (1034), Suppl., p. 07 ; 

Wools^, 28 (1034), pp. 630 

634. Sm also Torriente in Foreign 
AffaitB 8 (1030), pp. 364- 

378; Toynbee, Swrvapt 1033, pp. 361- 


393 ; Documents^ 1034, pp. 443-447; 
U,S, Treaty Serisa, No. 866 (1034); 
Lliterae in InUmattonal Coneiliatum 
(Pamphlet No. 206, January 1034). 

* \\ hi( h provides that * the same 
right and authority are granted to 
tlie United States for the mainten- 
ance of public order in the cities of 
Panama and Colon, and the terri- 
tories and harbours adjacent thereto, 
ill (‘ose the Republic of Panama 
should not be, in the judgment of 
the United States, able to maintain 
such order.’ See Martens, N.R.Gf., 
2iid ser. 31 (1905), p. 599, and see 
Jones, The Caribbean Since liKM) 
(1930), p; 339-352. Section 14 of the 
United States Act of Marcl .^4, 1934, 
providing for the independence of the 
Philippine Islands lays down that, 
during an interim period of ten yean, 
the United States may intervene for 
the maintenance of the Government 
and (or the protection of life and 
property and for other reasons : see 
Fisher in American Bar Association 
Journal, 19 (1933), p. 465 ; Teseup m 
A .J.. 29 ( 1035), p. 84. And see above, 
p. 194. On the intervention of the 
United States in Nicaragua in the 
years 1026-1030 see Toynbee, Survey, 
1027, pp. 470-516, and 1030, 307- 

406 (witl bibliography on p. 307). 
As to the iiiierventton in Haiti in 181^ 
and 1030 see Toynbee, Survey^ 1830, 
pp. 407-418 (with a bibUograj^y on 
p. 407), and 1033, pp 362-361. Sea 
also Mdlspaugh in Foreign AJjfnre 
((;.S.A.), 7 (1020), pp. 556<570, and 
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Article 10 of tlie Treaty of 1930).* Great Britain, Stance, 
and Russia, the guarantors of the independence of Greece, 
intervened in Greece during the First World War in 1916 and 
1917 for the purpose of re-establishing constitutional govern- 
ment in conformity with Article 3 of the Treaty of London 
of 1863.* King Constantine had to abdicate, and his second 
son, Alexander, was installed as King of the Hellenes. 

(4) If a State in time of peace or war violates such rules 
of the Law of Nations as are universally recognised by 
custom or are laid down in law-making treaties, other States 
have a right to intervene and to make the delinquent 
submit to the roles concerned. If, for instance, a State 
sought to extend its jurisdiction over the merchantmen of 
another State on the high seas, not only would this be an 
affair between the two States concernetl, but all other States 
would have a right to intervene because the freedom of the 
open sea is a universally recognised principle. Or if a State 
which is a party to the Hague Regulations concerning Land 
Warfare were to violate one of these regulations, all the 
other signatory Powers would have a right to intervene. 

Caleott, Th€ Canbbtan Policy of dettirahle or unnet^essary by tha 

VnUtd State* (1942). And .*ioe the General Asaerobiy m the Security 
fiaobange of Notee of July 4, 1947» t'onncil (the Ignited Statea under- 
betveen Haiti and the United States taking in the latter case to waive the 
in which the latter* agreed to the exercise 'of any veto'). See also 
flothtion of an internal loan in Haiti ihid,, 17 (1947)^ p. 144, for a similar 
of $10,000,000 (BuUettn of Stale Z>e- Agreement, signed on July 12, 1947, 
partmeni, 17 (1947), p. 149). Such 1>etween the United States and 
oonaent was requir^ bv the Agree- Turkey. And see ibid^ 10 (1947), 
maul of 194! between the two conn- pp. 84^*909, for a collection of docu- 
tiiea which provided that the public menta on the subject, 
debt of Haiti shonid not be increased ^ Which provides that the two 
except by previous agreement he- Uoveriirnents may, subject to con- 
tween the two Governments. See sultation, take the necessary measures 
also the Agreement of Juno 20, 1947, of prevention and defence in ease of 
between the United States and Greece an international conflagration or the 
providing, at the request of the latter, existence of a threat of aggression 
tor financial, matenal and technical endangering the security of Panama 
aMutance by the United States or the neutrality or seeurity of the 
{BuUeiin of State Department, 10 Panama Gaual : 34 (1940), 

(1947), p* 1900). The Agreement Soppl.. p. 147. 
provide4for the sending of an Ameri- * Which provides that * Greece, 
can MMdo to Qreeee to determine the under the sovereignty of Prince 
deiaOs of the assistance to be given. William of ]>enmarl and the 
The Agreement was to terminate, tnler guarantee of the three »mrU, forms 
olfCK at the request of the Government a monarchical, independent, mad 
of Greece * r epr ese n ting a majority of constitutional State.* lee Martens, 
the Omsk peoiile * or ff the cootinua- 17, part ii. h. 79; and 

Hon of the sssisiaiice Is fimnd un- Ion in AJ., 12 (191$), p|p« $62-$$$. 
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(6) A State that lias guaranteed by treaty the form of 
government of another State, or the reign of a certain dynasty 
over the same, has a right > to intervene in case of a change 
in the form of government or of tlie dynasty, provided that 
the treaty of guarantee was concluded between the respective 
States and not between their monarchs {)ersonally. 

(6) The right of protection * over citizens abroad, which 
a State holds, u\ay cause an intervention by right to which 
the other party is legally bound to subinit. And it matters 
not whether protection of the life, security, honour, or 
property of a citizen al)roud is concerned.® 

(7) Finally, the Covenant of the 1.4iague of Nations pro- 
vided, as does the Charier of the United Nations, for the 


* Hut this 141 not gpnerally racog 

nuied : for inatatKe, Hall, § 

\tho dauiea the eaifrteiue of auch a 
right. It 18 difliciili to Hee wh\ h 
State should not tie able to under^ 
take th<* ohligatiou t<i rt'tam a corttiin 
form of go\ eminent or dynAKt^. 
That hist<»rKal eyrnta tan justify 
8Uoh State in ion8ifi«*rmg itaeil no 
longer bound by such treat} accontuig 
to the priiKiplc rJms ^tc utanhbua 
(aee lielow, § 530) is another matter. 

* See lielow, § 310 

* The ao-ralied iJortrtnc, 

which a8M*rta the rule that intei 
\eiitiOfi 18 not allowed for the put pose 
of making a State jia} it> public dehta, 
la unfounded, and iian not leicived 
general reLOgniiion, although Argon 
tina and aome othei South American 
iStii.U*8 tried to eatahliHli this rule ut 
the aecoiul Hague IVace Omfererue 
of 1907. Bui thia (*oiifeieiu e aiiupted. 
on the initiative of the I'liited States 
of America, a * Convention respect mg 
the Limitation of the Kinplgyment of 
Force for the Ilecovery of Contract 
Debts.' Aocording to Artielo I of thiv 
Convention, the contracting l\mer8 
agree not to have reoourac to arniwl 
force for the recovery of toninot 
debts claimed from the (Government 
of one country by the (Soveriiment of 
another country aa being due to its 
nationals. Tbia nndertaking la, how- 
ever, not applicable when the debtor 
State rafiisae or neglects to ropl}' to 
an offer of arbitration, «r, after 
eocepting the offer* renders the settle- 


ment (t{ the cxirn promts impossible, or, 
after the arbitration, fails to submit to 
the aw aril. It must be emphasised 
that the Htipulations of this (Con- 
vention (oncem the recovery of all 
contwci deiits. whether or not they 
arise from public loans. The Drago 
Doctrine originates from Louis M. 
Drago, someiuije Foreign Secretary 
of the Hcpublir of Argentina. See 
Drago, Ct^ro roerciftro de deudas 
pubhcaa (llKHi); Barclay, Problems 
of Inirrnaiiottal Praettce, etc. (1907), 
pp. 115 122 , Moulin, La Doctrine de 
Drago (IfK)h) ; V'ivot, La DoUrina 
Drago (1911); Borchard. §§ 119-126, 
371 CfTS . k 1 pp. Mil and the 
'*mio .Mu/< In^oliihcg <i* i Foreign 
iinndhohUr^ 2 vols. (lH.’iD ; Higgins, 
The Hague Peace Conferences, etc. 
(HK)9). pp. 184-197 ; Si'Cct, The Hague 
Peace Conferewes (HK)9), i. pp. 415- 
422 ; and in A,J., 2 ( lOOh), pp. 78-94 ; 
ChIvo in ll 2nd scr., 5 (1903), pp. 
597-623 ; Drago in /?.(/.. 14 (1907), 
pp, 251-287 ; Moulin in R,0.^ 14 
(1907), pp. 417-473; Hershey in 
.4.J., 1 (1907), pp 20-45; Dra^ m 
.4.J., 1 (1907), pp. 692-726; Spiel- 
hagen in Z./., 25 il915), pp. 509- 
565; Dupuis. Lt droit dee gene et 
lee rappo^ dee grandee puieauneee 
(1921), p,.' 370-282: Fischer Wiiiiatns 
in Btbhotheca ytssenana, li. (1924) 
pp. 1-55, and Cbaptere, pp. 267-324; 
tH'olle, li. pp. 121-128. With regard to 
State Rmponubility for the Non- 
l^ymeiit of Oontraet Debta and 
Damages tee below, ( 156a. 
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oolleoiive intervention of the member>States for the purpose 
of restraining States which disturb the peace of the world 
by resorting to war or force generally or to threats of force 
in breach of the provisions of the Covenant.’ Moreover, 
the Covenant contemplated collective intervention in certain 
events against States which were not members of the I.«aguc.* 
The Charter of the United Nations imposes upon the 
Organisation the duty of ensuring that Sjbates which are 
not members ^all act in accordance with its principles so 
far as this is necessary for the maintenance of international 
peace and security.* 

§ 136. In contradistinction to intervention by right there 
Interwn. Other kinds of intervention which cannot be considered 
^^tof although they violate the independence or the terri- 

Right, torial or personal supremacy of the State concerned, and 
although such State has by no means a legal duty to submit 
patiently and suffer the intervention. Of such intervention 
in default of right there are two kinds, namely, such as is 
necessary in self-preservation and such a.s is neccssar}' in 
the interest of the balance of power. 

(1) As regards intervention for the pur[H)8e of self- 
preservation, it is obvious that, if any necessary* \dulation - 
committed in self-defence — of the international personality 
of other States is, as shown above (§ 130), excused, such 
violation must also be excns(‘d as is involved in inter- 
vention. The question whether an act of self-help amounts 
to action in self-preservation is a matter of degree. In the 
Corfu (Jhannd case, decided in 1049 b(‘twcon thq United 
Kingdom and Albania, the International Court of Justice 
held that the action of the former in sending naval ships 
into Albanian waters to sweep tlicih, after the efforts 
to secure Albanian co-operation liad failed, constituted a 
violation of Albanian sovereignty, apparently in violation 
of International Law. The mineffcld had previonsijr caused 
damage to two British destroyers and the Court helq Albania 

* 8m belo«r, Tol. ii. H 62 b - Sohaclung und Wobbetg, (to. 10S, 140. 

62t, Mo. And mo beknr, § 16M. And m« Bavsi, L' wderimntum* M- 

* E^iaDy ArtlelM 10, II, and I’ artklt 17 (1031). 

17. Sm iMdbille, | 383 (1), uid • Article 8 («). 
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responsible for tiio damage cansed.* However, the Court 
rejected the contention of the United Kingdom that her 
action was justified as necessary both in tbe^ interests of 
safety of navigation and in order to secure evidence which 
otherwise might be lost or destroy^, for the pur|X)8e of any 
future proceedings against Albania. Notwithstanding the 
somewhat general language used by the Court,* the admissi- 
bility of intervention in clearly specified eases and in a 
manner not ineon-sistent with the* Charter of the United 
Nations, must still l)e regarded as a rule of International Law. 

(2) As regards intervention in the interest of the balance 
of power, it was, in the absence of an inb^rnational organisa- 
tion of States such as the l.eague of Nations or the United 
Nations, regarded as a<lmissible. Since the Westphalian 
Peace of 1648 the principle of the balance of power played 
a preponderant part in the history of Europe. It found 
express recognition in 1713 in the Treaty of Peace of Utrecht, 
it was the guiding star at the Vienna Congress in 1816,* 
when the map of Kuro|M‘ was rearranged, at the Congress of 
Paris in 1856, the Conference of Ixtnd m in 1807, the Con- 
gress of Berlin in 1878, and at the end of the Balkan War 
in 1913. Most of the interventions exercised in the Balkan 


Peninsula must, in so far as they are nf)t based on treaty 
rights, l)e cla.ssified as interventions in the interest of the 
balance of power. Examples of this are supplied bv collect- 
ive interventions exercised by the Powers in 188t for the 
purpose of preventing the outbreak of war !>etw'een Greect' 
and Turkey, in 1897 during the war between Greece and 
Turkey with regard to the Island of Crete, and in 1913, 


* Sfv* alxivc* 127 

• Thf* IJtMirt Mai*! • Tho rnurt t ui 

only reganl the rijilit of uitt r 

\cntion na the manifebtation of « 
polity of fopiv, purh hh hi*! in tht 
pant, jDfivon iw to m<*^l h4‘Th>uh nbunt's 
and Buch a« lannot ■uhafevor 1 >p tho 
preBent dofeotn in international or>?an- 
uiation» find li plain* in Int4'rnitn)nal 
taw. Intervention ih |)t*rlia]w still 
loBB fulniuwiible in the iwrtioular form 
it would take here ; for, fmm tho 
naioro of thingB, it would l»o roBor> ed 
for the moBt jioworful St-ntoH, «nd 
might ooenly lead to perverting the 


/idiuinistrition of intomational jub- 
tiop/ (/ f*J. Heporis, 1010, p 3o). It 
IS not clear whether the ‘ god right 
of intirxcntion ’ refeis t^ mterxcntion 
gfmoralU or to iiitorwntion ‘in the 
Ibirticuhir foini’ by the 

rmtod Kingdom, llie Court rceog- 
MiBed that the attitude of AloAoia 
lonstitii' t an e\toniiatmg fanor m 
the rabe 

* 8ee Elite in Zo.V., 4 (1034), pp. 
226>2fi0 (a valuable Mtud\ ). See also 
generally Quincy Wright in 37 
(1943), pp. 07-103 and the same, Tke 
SH$dif of Ifeir (1942), li. pp. 743-766. 
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towards the end of the Balkan War, for the purpose of 
establishing an independent State of Albania.' 

Humud- § 137. There is general agreement that, by virtue of its 
personal and territorial supremacy, a State can treat its own 
tion. nationals * according to discretion. But there is a substantial 
body of opinion * and of practice in support of the view that 
there are limits to that discretion and that when a State 
renders itself guilty of cruelties against and persecution of 
its nationals in such a way as to deny their fundamental 
human rights and to shock the conscience of mankind, 
intervention in the interest of humanity is legally {ler- 
missible. Great Britain, France, and Russia intervened in 


^ Ftnan^tcd /m/erveniion ami Cntt^ 
Intervention, or Bomethmg very 
like it, hM eometimes taken plai^ 
for the purpoee of rehabilitating the 
financial situation of a State which 
ta insolvent or suffering from serious 
embarrassment. One or more States 
whose nationals are creditors have 
stepped in and reorganised the 
finances of the debtor State, some* 
times appointing collectors of customs 
revenues and other ofili^ers. Action 
of this nature has not infrequently Jed 
to prolonged military occupation or to 
a permanent condition of dependence 
of the debtor State. See, generally, 
Lippert, DasiTiiernatiovale FinamrtcM 
(1912) ; Manes, StnaUbanhrintf { 1922) ; 
MerkI in Z,ii,R., 3 (102:)). pp. 599- 
<>27 ; Andreades in Hague Remnl, 

1924 (iv.), pp. 6-105; Fischer Wtlliaros, 
Odd., pp. 113-154, and Chapters, 
pp. 924-410; J^ze, Hague Rerueil, 

1925 (ii.), pp. 155-234 ; Borrhanl in 
/{,8, Proe^ings, 1932, pp. 134-170; 
Winkler, Foreign Ronds : A Study of 
Defaults and Repudiations of Omern- 
laenl Obligatians (1033); Hodson in 
Toynbee, Purvey, 1934, pp. 43-94, on 
some State defaults in the post-war 

iod. Among States which have 
n the subject of intervention or 
■ImiJar measures on financial grounds 
may be mentioned Kgypt (see Das 
iuternatignaU Rechl der aegyptucken 
SkuUsehsdd (1891); Murat, Le eon- 
irdte (nternationaU sur ks finances 
de Vtgypief de la QrixK et de h 
Twquie (1S99)), Oreece, Turkey (see 
Murat, op. eif.L and the Bominioan 
ReimbUe and J^tifsee Hyde, i, || 21, 


22) : Beman, Inten'ention in Latin 
America (1928); Beauvoir, U con- 
troie financier du gouvernement des 
iStiUs-Unis d\im/rufue sur la Ripub- 
lique d*Haiti (1930); Millspaugb, 
Haiti under American (’onfro/, I9!5- 
1939 (1931); Jones, The Caribbean 
since PHiO (1935); Montague. Haiti 
and the Vnikd States, 17U-im 
(1940). 

The liCague of Nations, through its 
Financial Committee, did important 
work in assisting the tiiinhcisl ret'on- 
struetion and rehahihlation of States 
whose finanreh had lieen plunged into 
I bans as the result of the First World 
U ar. or who for other reasons would 
have been unable to raise loans upon 
satisfactory conditions without the 
support of a powerful external 
aufhonty. For details and liti'rature 
on the subject sec the 7th edition of 
this \oluoic, p. 279, n. .As to the 
f oiTt»sj>on(hng Agcnrics and agn*e. 
merits after the Second World War 
SCO Appendix, pp. 1900-1010. 

* Sec below, { 292. 

• »See, c.g., (trotius, ii. 20, 38 ; 
Vattel, ii. 4, 66 ; Westlake, i. pp. 319, 
320. See nisn Stowell, pp. 5M04 
and in AJ., 30 (1936), pb, 102-106; 
Faochillc, i. (i.), pp. 5I(b5)2; Mar- 
tens, ii. pp. 109, 110; )Bluntitch1i, 
p. 270 : Janovsky and Figen, Inter- 
national Aspects tf OerMn Racial 
Pdicies (1937), pp. 1 -43 ; • Rougier in 
R.a.. 17 (1010), pp. m i Strau* 
in A.S, Proceedings, 1912 3 pp. 45-54: 
Aroneanu in Rnnfc Intctbativnal de 
droit Pinal, 19 (1948). pp. 173-244 
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1827 in the struggle between revolutionary Greece and 
Turkey when public opinion reacted with horror to the 
cruelties committed during the struggle. Intervention was 
often resorted to in order to put a stop to the persecution of 
Christians in Turkey. Undoubtedly the practice of inter- 
vention had not been as frequent as occasion seems to have 
demanded. The disinclination to take the responsibility for 
an international conflagration likely to follow upon such 
intervention or the consideration of the interests of the 
persecuted likely to suffer rather than to benefit from 
intervention unless fully backed by force, ^ have been to 
some extent responsible for the relative infrequency of 
humanitarian intervention. The fact that, when resorted 
to by individual States, it may be —and has been — abused 
for selfish purposes tended to weaken its standing as a rule 
of Intertiational Law. That objection does not apply to 
collective intervention.* The Charter of the United Nations, 
in recognising the promotion of respect for fundamental 
human rights and freedoms as one of the principal objects 
of the Organi.sation,* marks a further step in the direction 
of elevating the principle of humanitarian intervention to 
a basic rule of organised international society. This is so 
although under the Charter as adopted in 1945 the degree 
of enforceability of fundamental human rights is still 
rudimentary and although the Charter it'^elf expn*ss]\ rules 
out int<irvention in matters which are essentially vifhm the 
(Ipiqostic jurisdiction of the State.* 

f § 138. The iii facto political charaettT of much of the sub- The 
ject of intervention becomes clearly apparent through 
so-called Monroe Doctrine ® nf the United States of America. 


« See Jemup in A.J., 32 (1938). 

pp. 116010. 

• See below, { 1406 . Bnt it iijust In* 
noted that, potsihly. to the extent to 
which ‘ human righto and funda- 
mental freedomi* have become a 
perautent feature, partaking of the 
efaaraoter of a legal obligation, of the 
Oharter (aec below, § 3401) they may 
have ceaaod to lie a matter which is 
eaaentiallv within the domcHtic jurit*. 
diction of Statea. 

*Sedbe]aw.| 16 Sii. 


* See Uduw, § loS/. 

* Wharton, § 57 ; ]>aiia*a Note, 

No. 36, to Wheaton, pp. 97-112; 
Ihde. i. §§S,\07: luile ^1^313- 

313 (29); Tucker, 2'he Mont up 
tnnf (188.5) ; Moore, The Mo?^ )i» 
OrWrinc (I *')) Riul IhgtM, 6, §§927- 
♦tiS ; M^rigniiac, La Jhclrifie de 
Monroe d h fin du JT/A* iiiMe ( IS6C); 
Beaumarehaw. La JMriw de Monroe 
US98); Reddaway, The Monroe Doe- 
fr%ne (1898) ; P4tin, Lee jSuUs-Unis et 
la Doctrine de Monroe (1900) ; Hoeb* 
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This doctrine, at its 6rst appearance, was indirectly a product 
of the policy of intervention in the interest of legitimacy 
which the Holy Alliance pursued in the beginning of the 
nineteenth century after the downfall of Napoleon. The 
Powers of this Alliance were inclined to extend their policy 
of intervention to America, and to assist Spain in regaining 
heriiold over the former Spanish colonies in South America, 
which had declared and maintained their independence, and 
which were recognised as independent sovereign States by 
the United States of America. To meet and to check the 
imminent danger, President James Monroe delivered his 
celebrated Message to Ck>ngress on December 2, 1823. This 
Message contains three quite different, but nevertheless 
equally important, declarations. 

(1) In connection with the unsettled boundary lines in 
the north-west of the American continent, and with special 
reference to the challenging Russian ukase of September 28, 
1821, the Message declared ‘ that the American continents, 
by the free and independent condition which they have 
assumed and maintained, are henceforth not to he considered 
as subjects for future colonisation by any Euroj)ean Power.’ 

erlin, in Z,V, 7 (1913), pp. 11-38; TMKirine (1924); IVarce Higptis tn 
Kraus, />i€ ^ionru^doktnn (1913); 1924, pp. 103-118; Planar 

Bartlett in the Law Ma^jazine and Suarez m Hagvf Hetuetl, 1924 (it.), 
Awiett’, 39 (1914), pp. 3vS5-427 ; pp. 271-365; Tomperley, Foretgtt 
XeliaUcia in R.G„ 21 (1914), pp. 297- /Wicy of Canning (1925). ch. v. ; 
339; Root and (*haniller in A.J,, 8 Perkins, The Monroe Dartrinet I8J3- 
(1914), pp.427-442anfl515.619; Hull, IS26 (1927). The Mfmroe IJortrine, 
The Monroe Doctrine (1915); A.H. lH2<i^tS67 (1932), The Monroe Uoc- 
/VcM^redinys. 8 (1914), pp. 6-230 ; Arm- /nw, 1807-1907 (1937); Montlut' in 
strong in A. <7. . 10 (1916), pp. 77-103 ; R.l, (^ewetvi), 6 (1928), pp. 22-42; 
Hart (A. B.), The Monroe Doririne Trolles, Doctrina de Monrot (1031), 
(1015) (most useful on aooount of its and in flafue Recueil, vol. 32 (1930) 
bibliography); Tower in AJ., 14 (it.), pp. 397-602; Baty in R.l„ 

(1929). i>p. 1-25; Brown, pp. Srti srr, 9 (1928), pp. 157-172; 
207-210; Hall, The Monroe Doctrinr Barratt in Grotiue Sockiy. 14 (1928), 
and the Great War (1920); Elliot in pp. 1-27 ; darner in Pgiitiad Reience 
Iniemaitonal Law Aeeociaiioh's Tkir- Quarterly, 45 (1930), pp. 231-258; 
tielh Report, vol. i. (1921), pp. 74-112 ; Bailey, ihid„ pp. 22(}-239 ; Belle- 
OMOon, The Holp AUianeet The garde in RJ. (Oenerie), 8 (1930), 
European Baekaround of the Monroe pp 119-127; Whitton in R,G,, 40 
DoeMdt8e (WA) i Hughes in 17 (1033). pp. 5-44, 140-|80, 273-325: 

n923), jpw. 611-628; Thomas, One Do la Berra in {Parie), 17 

nundfeireare ef ihe Monroe Doedrine (1936), pp. 311-321 1 Yepes in 
(1923); aeland, same title (1923); RJ,F,, 3 (1937), pp. 143-158. And 
Robertson, ifiepanie-Amerioan Rda- see PhilliiMi Bradley. A^Sdui HiMio- 
tione with the united Statee (1923), graphy of the Monroe Ao^ne^ IM* 
pp, 101^42; Alrem, The Monroe fm (im). 
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This deolaraiioD was never recognised by the European 
Powers, and Great Britain and Russia protested expressly 
against it. In fact, however, no occupation of American 
territory has since then taken place on tlie part of a European 
State. 

(2) The Message, in continuance of the policy recom* 
mended by President Washington in his farewell address in 
1796, then states that . ‘ In the wars of the European 
Powers, in matters relating to themselves we have never 
taken any part, nor does it comport with our policy to 
do so. . . .’ 

(3) In regard to the contemplated intervention of the 
Holy Alliance between Spain and the South American 
States, the Message declared that while the United States 
had not intervened, and ne\er would intervene, in wars in 
Europe, they could not, on the other hand, in the interest 
of their own peace and happiness, allow the allied European 
Powers to extend their political system to any part of 
America, and try to intervene in the independence of the 
South American republics.* 

Since the time of Pro.sident Monroe, the Monroe Doctrine 
has been gradually somewhat extended in so far as the 
United States claims a kind of (lolitical hegemony over all 
the States of the American continent. Whenever a conflict 
occurs between such an American State and a European 
Power, at any rate if it is likely to have territorial conse- 
quences on the American continent, the United States is 
ready to exercise intervention.* Through the Civil War her 
hands were to a certain extent bound in the sixties of the 
last century, and she could not prevent the occupation of 
Mexico by the French army, but she intervened in 1866. 
Again, she did not intervene in 1902 when Great Britain, 
Germany, and Italy took combined action against Venezuela, 
because she was cogni.sant of the fact that this action was 
intended merely to make Venezuela con. ply with her inter- 

* Not* aim in Praaidnnt Honroe't * All the caws of intervention on 
menage the germ of the doctrine of the part of the United Statm in the 
mlf^determination. See Temperley. intereet of the Monroe Doctrine are die- 
tortian PoUeu Canning (1920), ruamd in the thorough work Krana, 
«*. V., elti^ RadiUway, op.eit. DU MonrotioDrin (1913), 82-tS7. 
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national duties. But she intervened in 1896 in the boundary 
conflict between Great Britain and Venezuela * when Lord 
Salisbury had sent an ultimatum to Venezuela, and she 
retains the Monroe Doctrine as a matter of principle.^ 

§ 139. The importance of the Monroe Doctrine is largely 
of a political, not of a legal, character. Since the Law of 
Nations is a law between all the civilised States as equal 
members of the Family of Nations, the States of the Ameri* 
can continent are subjects of the same international rights 
and duties as the European States. The European States 
are, in principle, free to acquire territory in America as 
elsewhere. The same applies to intervention on the part of 
European Powers in American ^ affairs. But it is evident 
that the Monroe Doctrine, as one of the guiding principles 
of the policy of the United States, is not only of the greatest 
political importance. While its claim to legal validity has 
never been admitted, it has not been actively opposed by 
the European Powers, it was given a quasi-legal status by 
Article 21 of the Covenant wliich lays down that it does not 
affect ‘ regional understandings like the Monroe doctrine.* * 


* Sm CI«TelaDd, Th$ Vmtuudaii 
Boundary Qvtsliim (1913) ; H^de, i. 
pp. 143-147. For two iiiBtructive 
Opimotui of I»aw OAkers in thin con- 
netStion see 31cNair m B, ¥„ 26 (1949) 
pp. 44-47. 

* Not «o much an eiten»ion m an 
extensive interpretation of the Monroe 
Doctrine took place in the so-called 
Magdalena Bay case in 1912 when the 
Senate adopte<i the following resolu- 
tion : * When an^ harbour or other 
place in the American continents is so 
situated that the occupation thereof 
for naval or military purposes might 
threaten the communications or safety 
of the United States, the Government 
of the United States could not see, 
without grave concern, the possession 
of such harbour or other place by any 
corporation or aiiociation which had 
iucb% relation to another Govern- 
mentr not American, as to give that 
Oovemment practical power of con- 
trol for naval or military purposes.’ 

The Magdalena Bay Company, 
an American company which owned 
a iraol M land ol over 400,000 acrae, 


including the Magdalena Buy in 
Mexico, intended to sell this land 
to a Jaiianese company, hut, before 
carrying out its intention, coininuni- 
caterl with the l>epartment of State 
in Washington for the purpose of 
aiK'ertaiiung whether there was any 
objcH tion to the intended transaction 
Sec Kraus, op, cU,, pp. 230-238. 

• Many American writers, how. 
ever, assert that the Monroe Doctrine 
could be established as a rule of 

* American ' International Law. See, 
for instance, Alvarez in B,0,y 20 
(1913), p. 60, and Anderson in AJS, 
Pfocusdingty 6 (1912), p. 81. Al- 
varez, The Monroe Dottrtne (1924), 
p. 060, prints an addres# by President 
Wilson in which the P^ident said : 

* The Monroe Doetrina is not part 
of international law. piie Monroe 
Doctrine has never l^n formally 
accepted by any international agree- 
ment. The Monroe Dofetrine merely 
rests upon the stateinent of thMi 
United States that if oertain things 
happen she will do certain things.’ 

^ See Kraus, op, eS. 
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The Uonroe Doctrine owed its origin to the necessity of 
establishing and maintaining the independence of the South 
American States. But these States consider that, in its 
original formulation, it is a reflection upon their independ- 
ence. As members of the Jjcogue of Nations they often 
expressed opposition to it.» Some of them refused in 1928 
to become a party to the General Treaty for the Renuncia- 
tion of War on the ground that the United States in signing 
and ratifying it affirmed its compatibility with the tradi- 
tional principles of the Monroe Doctrine.* 

§ 140. It is possible (hat, with the growing strength of the Th# 
l.iatin-American States, tiie Doctrine may be transformed 
from what was originally an unilateral policy of the United of the 
States into a common principle of all the American Re-o^^i^^. 
publics. The Declaration of the Principles of Solidarity of 
America adopted at the Pan-American Conference at Lima 
on December 24, 1938, went in that direction. The parties 
to the Declaration affirmed their determination to maintain 
these principles ‘ against all foreign intervention or activity 
that may threaten them.’ ® On June 19, 1940, the United 
States informed Germany and Italy that ‘ in accordance 
with its traditional policy relating to the Western Hemi- 
sphere, the United States would not recognise any transfer, 
and would not acquiesce in any attempt to transfer, any 
geographic region of the M'ostern Henii.sphore fro.,i one 
non-American power to another non-American power.’ * 


^ See below, § 167f>o. 

• W Toynl)ee, .S’urtvy, U128. pji. 
37-44. And see the Kcfnirt of the 
United States Senate t’oininittec on 
Foreign Relations, January 14, 1029 : 
Documents, 1028, p. 6. 

For a Mexioan suggestion, made in 
1933, to generalise the Monroe 
Doctrine by raising it * to the rank 
o! an American doctrine,' m*o Tossup 
in A.J., 29 (1935), pp. 106 100. 

• See Fenwick in A,J„ 33 (1930). 
pp. 267-268; Wilcox in Ammcan 
PolUitud Sciwes Rsviem, 36 (1012), 
pp. 434463. In the Declaration of 
Uma the American States proi^laimed 
their common concern and their de- 
twminatlon to make effective, by 
ocmanltatkm and otherwise, their 


solidarity in case the peace, security 
or territorial integrity of any Ameri- 
can Republic should be threatened by 
foreign intervention or activity. This 
step in the direction of what may be 
regarded as an extension of the 
Monroe Doctrine was tempered by 
the qualificatjoii that the * Govern 
ments of the Amcncan Republics will 
act independently in thru individual 
capacity, recognising fully their juri- 
dical equality as sovereign States * : 
A.J, 34 (t M)), Siippl, p. 200. 

* Bulletin of State fkparimefit, June 
22, 1040, p. 681. For a criticism of 
the tendency to assort, by reference 
to the Monroe Doctrine as distin- 
guished from the more general right 
of self-defence, the interest of the 
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In a declaration of the Ministers of Foreign Affairs of the 
Ameiioan Republics adopted at Habana in July 1940 it was 
stated that any attempt on the part of a non-American State 
against the integrity or inviolability of the territory, the 
sovereignty, or the political independence of an American 
State shall be considered as an act of aggression against all 
the American States signatories to the deolarationJ At 
the same time, in the Convention on the Provisional Ad- 
ministration of European Colonies and Possessions in 
America, the various American States doolare(|, in language 
both strikingly approximating to and going beyond the 
Monroe Doctrine, that any transfer or attempted transfer 
of the sovereignty, possession, or any interest in or control 
over colonies of non-American States located in the Western 
Hemisphere ‘ would be regarded by the American Republics 
as being against American sentiments and principles and the 
rights of American States to maintain their security and 
political independence.’ ^ This attitude was reaffirmed, 
in the form of a declaration on assistance and American 
solidarity, in the Act of Chapultepec of March 3, 1945, 
adopted by the Inter- American Conference on War and 
Peace.* The Act, in anticipation of the forthcoming (Jharter 
of the United Nations, described the declaration in question 
as a regional arrangement not inconsistent with the purposes 
and the principles of the general organisation. The Act of 
Chapultepec w'as re-affirmed and its provisions rendered 
more effective in the Treaty of Rio dc Janeiro of Septeml»cr 2, 
1947.* /rho Charter of the United Nations leav<‘s room for 
regional arrangements or agencies for maintaining inter- 
national peace and security in a manner compatible with the 
objects of the United Nations.* 

Onited State* in outlying part* of the Fenwick in A.J., 32 pp. 783- 

Weatem Hemisphere like Oreenland 78S, and ].«ing, (6id., 793-704. 

or Iceland see Jeeaup In AJ., 34 See also Sehtlleatt, Lt ('antda *t h 
11940), pp. 709-7U. On August 18, doe$rintde Mann* (10371. 

1M8, President of the United * The Intenuaimal ^on/maes </ 

Statsa deolaied that 'the people of American SUriet, Fir$t ' SvppUmeni, 

tka United Ststea will npt stand idly I933’I940 (1940), p. 3001 

hf ii domiaafeioii of Canadian toi) ia * Ibid^ p, 373. 

thiestened by any other empiro.’ * AJ.. 39 (1046). Supat., p. 103. 

For ooBtmmit on tUs passage and ite * See below, { 670. 

bMMtog Oh tho Mmnw Doctrine see * Art(olo>63 (1). Sea below. |070. 
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The Monroe Doctrine has been Raid to have found some 
imitation in the so-called British ' and Japanese * Monroe 
Doctrines. 

§ 140a. Ah a matter both of history and of principle the The 
prohibition of intervention must be regarded primarily as a 
restriction which International Law imposes upon States for tion of 
the protection of the independence of other members of the 
international community. For this reason the notion and 
the prohibition of intervention cannot accurately extend 
to collective action undertaken in the general interest 
of States or for the collective enforcement of International 
I^w.® This moans that while prohibition of intervention is a 


' See the Hritinh of May 10, 
1928, iKldresned to the Unit^l States 
in connection with the proposed 
Treaty for the Renunciation of War. 
The ^levstit j>aMMge of that Note 
is as follows : ' There arc certain 
repons of the world the welfare and 
integrity of which cont^titute a special 
and vital interest for our |ieace and 
safety. His Majc8t.>’s (Jovernnient 
have U;en at pains to make it clear in 
the past that interh'renre with these 
regions cannot lie suffered. Tlteir 
protection against attack is to the 
Kritish Empire a measure of self, 
defence. U must lx> clearly un«ler- 
stood that His Majesty’s (iovernment 
in Britain accept the new treaty 
upon the distinct understanding that 
it does not prejudice their fnHHlom of 
actioTi in this resjiect. The (hivern- 
ment of the United States hn\e 
coni|tarable interests any disn'garrl 
of which by a foreign Power they 
have declared that they w<»jld regard 
Rs an unfriendly act.* Sec <^nid. 31(19. 
p. 26, and Cmd. 3163, p. 10 ; l)ncv‘ 
meals, 1928, p. 6. The former 
declarations referred to in the Noto 
are probably those of 1903 and 1907 
relating to the I’ersian (iulf {• »ted by 
Lindley, pp. 7.3, 74) ami of 1922 
regarding Egypt (thid.. p. 240). 

• In the years following upon the 
invasion of Manchuria, Japan made 
a series of statements claiming a 
special position in (Miina. In April 
1934 the Japanese Oovornment sn* 
nounce<l that they would oppose any 
attempt on the part of China to avail 
herself of the influence of any other 


country in onler to resist Japan, 
including ' any joint operations under- 
taken by fon*ign Powers even In the 
name of technical or financial assist- 
ance ’ as liound to acquire political 
significance. For the text of the 
statement see /Meumento, 1934. p. 472. 
The British < So vemment declared that 
it could not admit thq right of Japan 
alone to decide whether any particular 
action, such is provision of technical 
or financial assistance, constituted a 
danger to peace : House of Commons, 
Aprd30, 1934, cols. 13* 14; Document*^ 
1934, p 476. The United States 
(lOvernment refused to admit that 
any nation * can, without the assent 
of the other nations conceri.ed, right- 
fully endeii\oiir to make « v^clusive 
its will in situations where liere are 
involved the rights, the obligations, 
and the legitimate interests of other 
sovereign States * : DneumentSf 1934, 
p. 477. And see ibid., pp. 477-486, 
for the other relevant statements; 
Blakslee in Foreign Affairs {V.S.A,), 
n (1933). pp. 671-681; KMvanski, 
/> * monroistnt' japonais (1936); 
Z.O.V.. 4 (1934). pp. 696-608; Hvde 
in AJ.. 28 (1934), pp. 431-443; 
r^ng in R.I. (Paris). 13 (1934), pp. 
267-278 ; Willoughb; , Ths Sino- 
Japanese Uon/rooersv and ike Leapue 
nf Notions (1936). pp. 623-664. 

* This point is perhaps not suffi- 
ciently appreciated by Loeweiistein, 
Political Rffonstrudion (1916), pp. 14- 
86'-a work otherwise notable for a 
valuablcf criticism of the traditional 
dootrioe of noo-interventioD, 
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limitation upon States acting in their individual capacity in 
pursuance of theiir particular interests, it does nut properly 
apply to remedial or preventive action undertaken by or on 
behalf of the organs of international society.^ Accordingly, 
any apparent limitation of the right of intervention on the part 
of the latter must bo interpreted restrictively in that sense. 
Although it is expressly laid down in the Charter of the 
United Nations that it does not authorise intervention with 
regard to matters which are essentially within the domestic 
jurisdiction of States,® the provision in question does not 
exclude action, short of dictatorial interference, undertaken 
with the view to implementing the purposes of the Chart ei 
Thus with regard to the protection of human rights and 
freedtims—a prominent feature of the Charter— the pro- 
hibition of intervention does not preclude study, discussion, 
investigation and recommendation® on the part of the various 
organs of the United Nations,® 

^ It Will be noted that the euccesAire h> a State in the internal nr externa) 
affirmations, nn the part of American atfaim of another * {A J ^ 39 (19'l5h 
States, of the prohibition of interven SiippL, p. )<)H). At the wamo time the 
tion refers to intervention by Statex main purpose of the Act a as tu give 

acting, apparently, in their indivKliial expresHion to the primiple ami the 

capacity. The Convention of 1933 oliligations of co]Ieeti>e hceiinty in a 

on Rights and Duties of States signed manner uhich, Imt for lU colleotive 

at the Seventh International Confer- character, aouM be tantamount to 

enoeof American States laid down that lutorveiition. And see the suggestive 

* no State has the right to intervene observations by Fenwick in 39 
in the internal and external affairs of (1945), pp. (>45 b03, on the deeiNue 
another * (Article 8) : Hudson. difference between indiMdnal inter- 
UUmrif vi. p. 023. In the Adoitiorial veiitiori and collectne action. 

Protocol Relative to Non-lnter\®»n- * See liclow, ^ 168/, 

tion, adopted m 1936 at the Inter- • See U‘Ioh, p. il6 (c) 

American (looference for the Mainten * See below, j 319/. It mil be 
ance of Peace, the Parties declared ol>aorvefl that, apart from the above- 

* inadmissibie the intervention of any mentioned principle of non mterven- 

of them • . . in the internal or external tion with regard to matters nf dom* 

affairs of any other of the Parties" estic jurisdiction, the astern of the 

(Article I): I nUrnat tonal Conferences Charter is based on coUecti^e inter- 

of American States^ Ftrst Supplement , vent ion, in matters affecting inter* 

(194/)), p. 191. In the Act national peace and security, in 

of Chapultepec mlopUMl on March 3, relation both to mendiera and to 

1045, the American l^tates reaffirmed non-memliers of the United Nations, 

their condemnatJion of intervention 8ee below, } 522a. ) 
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INTERCOURSE 

<Jrotiu«. ii c. 2. §§13 17 Vnltel. u. 21-20 Hall, §13 -Bluntachli, §3Sl 
anO p. 2<i- Jfcfftcr. §§2(i. 33 Fauchille, §§2^5.289 -SilKTt, pp. 282-2^8 
l)i>Hpagn(‘t, § 183- l*r.wluT-F(i<l^, iv. §§ 1809-1904 — Rivier, i. pp, 

202-204- -Nys. ii. pp. 263-274— Calvo. iii. §§ 1303-1305 -Fiore, i. §370 - 
MurtPiiii, i. §>‘70 \h Ijoutfr, i. pp 240, 250 ('‘nirhaga, i. §§248-254- - 
Nt^iwell, pp. 137 150 220 210 Fptiw'if’k, pp. 303 401 -Scellp, ii. pp. 68-82 
-Baty, I rUfmaiu/mtl Lnw (lOOO), rlmptcra ii. and iii. (IVnetration) • 

Kaufmaiui in Ha^uf Ueninl, vol. .55 (1035) (iv.), pp. 586 588 -Hnlfjenn 
m Hagitt 08 (1030) (n.), pp 331-147 Quincy Wriglit in 

Procfpdtntf^, 1041, pp. 30 30. 

§ 141. Many aclhoronts of the doctrine of fundamental Inter- 
rights include therein also a right of intercourse for every 
State with all others.^ This right of intercourse is said 
comprise 'a right of diplomatic, commercial postal, tele- national 
graphic intercourse, of intereourse by railway, a right 
foreigners to travel and reside on the territory of every 
State, and the like. There is, in law', no such fundamental 
right of intercourse. All the consequenoeH which are said 
to follow*^ from the right of intercourse aie not at all conse- 
(pienees of a right, hut nothing else than consequences of 
the fact that intercourse between the States is a condition 
without which a Law of Nations would not and could not 
exist. Intercourse is therefore one of tlu' rharacteri.it ies of 
the |K)aition of tht‘ States in tlie community of nalio ii To 
that extent it may he niaintain<‘d that intercourse is a pre- 
supposition of tlie International Personality of eve»*y State. 

But no spc*eial right or rights of intercourse between the 
States exist according to the T^aw of Nations. 

§ I4la, It is because such .special rights of intercourse doRighu 
not exist that the .State.s conclude treatie.s regarding 
of po.st, telcgrajihs, telephones, railways, and commerce. F^onomio 
Thus Article 23 (r) * of tin* lovenant of tlie Teague of Natioiis^^jJI^^ 

* For the viewR of the i«(hol.i#tio The Convent int\« negotiated under 
wrifen* on in>erty of ronnnen'o nec the guida: of this Orgnmniatioii 
CatrvinR.O. 39(1932). pp 19.3 218 reUt-e to wuh matters aa Frmlom 

» In punnienen of that nrtiole an of Transit, Navigable Waterways of 
Organiaation for 0*>nimunioation» ainl uitormitional conrem and the right 
Tranaii wan eatabliahnl hv the ui States having no aca-coast to a 
League, to which the Transit Section rnaritimc Hag. Sw below, §| 178 
of the Aeeretariat corresponded. (RiverH). 258 (Maritime Flag), I90c 

VOt. I. 
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obliged members to make provision for securing and main- 
taining freedom of oommunioations and of transit * and 
equitable treatment of the commerce of all other members 
of the League of Nations. Economic nationalism, st imulated 
by unsettled international conditions, did, notwithstanding 
the initiative of the League,* prevent the full development 


(Porttii). Sec Aliwi ('hurlr-s <le Vijj»cher, 
he dtmt internatioHcl dej* rontmutttcn- 
lions (Uli4) ; Toiilmin iii Ji > .. 

1023. pp. 167.17S, Ho«tic in RJ., 
3rd SM'r,. 2 (1021). pp. s:M2*; H<.I- 
lander in A,J,, 17 (102:i) pp. 474K 
4rtS ; itipcrt in r>2 ( lunet (102*7). 
pp. 1 1-23 , HatVA in Prohlents *tf l*eaeF 
(2nd MT.. 1028) pp. 212*22(»; Kiinr 
m ZM.H., 13 (1033). pp, 408 ei 
For the Statute of the Or^aniciation 
see Hutlson. J^{/islaiiaH^ vol. iii. p. 
2106. See also Jenke in 18 

(1037). On the various questions of 
international communioationa which 
came before the Fermnncnt (V>urt of 
International Joatice see Hoatie in 
RJ. (Paris), 12 (1033). pp. 68-129, and 
17 (1936), pp. 481-637. And see, 
generally, as to the rules of Inter- 
nationa) Ijiw in the matter of transit 
and common ieations. the same in 
Hoffue Reeusil, vol. 40 (1932) (ii.), 
pp. 403-518; Leener. ihid., vol. 66 
(1936) (I.), pp. 6-81. 

See also Convention on Motor 
Traffic of April 24; 1926; Treat > 
S^ea, a\o. 11 (1930), Cmd. 3510'; 
LNT.S,, 108, p. 123; Hudson, 
LegisUUum, iii. p 1859 : Repertoire, 
iii. pp. 439-447. For the similar 
Convention signed at Washington by 
nineteen American States on October 
6, 1930, see Bulletin of the Pan^ 
American Vnwn^ 64 (1930), p. 1100. 
And see Convention on Uoad Traffic 
of April 24, 1 926 i L.y.T.S,, 07. p. 83 : 
Hudson, LegUUUkm, iii. p. 1872. See 
further the international ronvontions 
for facilitating motor traffic like the 
Convention of March 30, 1931, for the 
Unification of Road Signals, providing 
for the reduction of signs employed 
for regulating motor traffic to a 
romifRom compatible with efficiency 
and indicating the Inscriptions and 
signs on the signals : L.B'.T.S., 150, 
p. 247 ; the Convention, of the same 
date, on the Taxation of Foreign 
Motor VebieJes, providing for the 
exemption of private touring can 


from taxes or charges levied in the 
country visited : Treaty ^Scries, No, 4 
(1933), rtnd. 4246; Br. ami For St. 
Papers, 134, p. 444 ; Hudson, /.aigis- 
lation, V. p. 050 ; and the Agn*ement 
of March 28, 1031, to facilitate the 
proc'fMlure in the case of undischarged 
or lost triptychs 5 L.X.T.S , 110 
p. 47. And ROC beUm, p 1022, n. ). 
As te the poatal, railuay, and tele- 
com munications conventions see lie- 
low, ApjKMidix, pp. 1010 1022. 

A great nurnWr of agreements have 
l)cen made for the piir|)ose of facih 
tating travel by removing or iiuidify- 
iiig passport restrictions. See below, 
p. 676 II 2. 

* For an interpretation of this 
« la use in connection with the ch>^ijr« 
of the radvrav traffic Ix'twi'en Roland 
and Litluionia sec AdviKr»ry Opinion 
of October 16, 1031 P.t ’ LJ., Series 
A'B, No 42, p. 110. 

• See the FinaR Re|M»rt of the 

Ueneva Kconomic Conference held b\ 
the [jpagiie in May 1027 : Doc. r.F. 
140, As to the World Monetary and 
Krononiic Cdnferenc-e <*f June and 
July 1033 see Documents, 1933. pp 
1 108; (luiUain, dou 

outers irtiFrvationnvjr it Iff Srn rrtt 
des Nations (1930); Winslow. The 
League and ConesrUd Economic Action, 
Genera Special Studies, ii. ()93l). 
No. 2 ; van Woerden La SocidU des 
A"a/ions et le rapptockemenl dconomiqne 
iniernationnl (1932) ; Bresler. ‘ Trade 
Barriers and the I.eagoe of Nations,* 
in Fortitjn Policy Htpttrts, 7 (1931), 
No. 11 ; Staley. Rave Malerials in 
Peace and War Anil see on 

inteniational economic co-operation 
gonernlh, Hixlaon in Tilvnboe, Sun^ey. 
19.30, pp. 443-496, 103|. pp. 162-242. 
1932. pp. 1-41 : Jvlel^naiional Con- 
cilialiov. Pamphlets iNos. 267-271 
(1931) ; Patterson in jf/ugtie Reeusil, 
vol. 37 (1931) (iii.h 419-621 ; 
Veiga-Slmfics in Hague iiecueil, vol. 60 
(1934) (iv,). pp. 762-8*9; Martin in 
A.B, Proceedings, 19,34. pp. 44-72; 
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of the possibiliticti of that Article. Most States have kept 
up protective duties to exclude or hamper foreign trade in the 
interest of their iioiue commerce, industry, and agiiculture, 
and, also, their self-sufficiency in the event of war. In the 
periods following the First and Second World Wars they 
limited freedom of migration to insignificant dimensions 
when coinpar<*d with that obtaining liefore 1914.’ In thus 
interfering with 1 ho free thm of goods and jjersons States do 
not act in contravention of International Law. But it is 
being increasingly recognised that such interference, in its 
extreme form, is a dangi-rous source of international friction 
and that some nw'asun* of regulation by International Law 
is both di'sirablc and feasible. The most im]x>rtaut effort 
ill this direction is tlio Havana ('barter of the International 
Trade Organisation of 1947- a comprehensive instrument 
whicli («) cstablihlieil a number of principles and obligations 
with reganl to promoting international trade and removing 
rchtrictions thereon and (b) creat(*d, for that purpose, the 
International I'rade Organisation.* In addition, with the 


JIiill ami M«>lvruu\ iil JnUt 
nniun al (l'anip)ikt No. 

311 3un»' 193.>) ihi intern itumal 

oo oiK^atiuii in eurn»ncy inatti'fh see 
Kist, La qveMton d* /’or (HKJl ) , (’anina 
m Haqvf \f»l 37 (lli3I) (iii ) 

pp. 209 317, Jt-je. lAirf , toI. 38 
(1031) (iv ), pp 47!-o3(i, Cin/iotli, 
\ht4„ vol. 49 (1934) (in ). pp 7-128; 
lUbeiitAd m Sords^k T A , 8 (1935), 
pp. 6-32 , lUppanl in Hagw 
vol 91 (1037) (in.) pp Ii»3 21h On 
int 4 tmatinnBl c in the field 

currency thnnndi standanii^iiiff and 
Ht4ibili8in(; Agreements and inter- 
national rejfulalion of eMhamit' <on 
trol 08 well 08 through the Inter- 
fiAiional Monetary Fund -iee Niihs- 
bauin. 3/oaep tn thf Imu* (I9"»0) pp. 
502-M6 and Mann Tht Ltgal A^pffts 
Jlioiifiy (2nd ed.* 197*3) pp 337 44.*. 
See alac» hUernaiumal l^au 
lUpati. 45 (19521. pp 2.33 290. Net 
aUo Hulin, ItUftmtwmil .l/o»tcfn>.v 
CVop«ra«on (1946); Kasminaky lu 
Foreign Affauif. 22 (1944), pfl. 5S9- 
604 ; J. HL Williams. 23 (1944). 
pp. 38-64 ; Morgentbaii *M., 23 
(1946), pp, 182-196; Mann in B.Y,. 
22 (1946). pp. 261-268 : IVhle in Yale 


Lftu Journui 35 (1949), pp. 1127 1139. 
And see Lem kin, la r^gUmtfUatwn dea 
pitmunt* tnU nuittffffavr (1939); Hug 
ill Hague Recuevl, 79 (1951) (ii.), pp. 
"*15 712; and Nutw^lsium m \J 38 
JoH) pp 242 257. See also Ap- 
]>eiidi\, pp. liKK) 1<X)S, he)«w. 

* See U low, ^ 290 

* Net Fawcett m ‘*1 (1947) 

pp. 378-385, and m IVnr Bool of 
World Affaire, 1951. pp. 269-289. 
Bron? m Harvard Lau Reitev, 82 
\1M4») pp 1089-1125, Plaisant in 

, .'*4 i 1950), pp. 161 224. For the 
text of the Haxana Charter see 
I I, Q 2 (1948), p 283. The purpose 
of the Ha\ana Charter and of the 
International Trade OrgaiiiSftion is 
to realise ’ the aim set forth in the 
Charter ol the I’^nited Nations par- 
ticu1arl> the attainm»‘nt A th« higher 
standai^s of li\ mg, full employment 
iind wnditions of economic and social 
progrfsa d development envisaged 
in Article 5*i of that Charter,* The 
Havana Charter lays down a nnmber 
of pnmipleb for the avoiilanee of un- 
emplox'ment and the aohiovement ot 
full employment (Chapter II). In 
Chapter III it lays down nilea ocm- 
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same object in view, a Oenwal Agreement on Tariffs and 
Trade was concluded betwemi twenty-tiiree countries in 
Genera in October 1947. That' Agreement, which embodies 
the relevant clauses of the Havana Charter, is designed to 
protect the trade of the countries which, in pursuance of 
the Agreement, undertook tariff reductions.* In contra- 
distinction to t lie .Havana Charter, wliieh in many respects 
approximates statements of policy and purpose rather than 
legal obligations,* the Agreement on Tariffs and Trade 
constitutes a substantial limitation of the freedom of action 
of the Parties in the interest of international trade. In 
addition to this Agreement and the Havana Cliarter, the 
various specialised agmieies of the United Nations (whose 
objects and constitution are sot forth in the Apfiendix to this 
volume) provide a basis for internatioiuvl intercourse and co- 
operation in economic and other spheres. In .setting up, 
within the framework of the ChiU'ter, the Kconomic and 
Social Council as one of the principal organs of 1 ho United 
Nations,® Its memliers gave expression to the importance 
of planned co-operation for the achievement of the n-qiiiriKl 
conditions of economic and social progress and de\ elopment. 

Oonte. § 142. Intcrcourso being a presupposition of International 
oHn^- P®r80**»htyi the I..aw of Nations favours intercourse in 

OWBMM 

ft Fresup- ccrnuig ecttiioniH flp\ (>lopmeTit anti The iinportaiit Chapter V nt the 
potitioii international mvcAtrueDt. Chapter IV, <'h»rter 1a}K th^^n the principle that 
of Inter- a^hich is the most important part of the partips ouf^ht in their legislation 
Dfttionai the Charter, is concerne<l with hmita- to fnsurf^ that private and public 
Person- lions imposed on international trade tomincrual enlei prises shall, in the 
alitj. by tArifTs, by quantitative restrictions sphere of international trade, refrain 
•m imports, and by discnmmatory from practices a huh restrain com 
praeiues. It lays down the general }jc*titioD, limit ac'ccKs to markets or 
principle of most-fayoured-natton ioster monupolisik control. As to the 
treatment between the Members of the roiibtitutif>n and the objects of the 
Organimtion as well as of the general Inleniatiniiiil 'I'r.ide Ocganisation see 
progreesive elimination of qnantita- M^low, Appeuduc, pp. 1108, 990. And 
live restnctionson imports and the ab- ^ee generally AIpTanrirowic/, /nter- 
sence of discrimination in relation to no/iomoI A'c<i»omteOr(/uftMaf}oa(19r>3). 
such restrictions as may continue; On technical ussistaiicl to underdo 
for the Charter provides for wide anil vcIojhhI countneM see Iftarp in Infer- 
elasift exceptions m this respect The naiwnal f)rgantmti*>n, y (j 059), pp 
provisions on State trading, without 342-379* 
referring expressly tojansdictional i /iA 47 w«m#i ^ 
immunities ofgoveroments (see above, ' ^ ‘ ^ 

1 115a). lay down the general pnncnple • Fawcett in fear Bonk oj 
that State enterprises must follow the A ffmre, 1951 , pp^ 285-2H0. 

general praetiees of private trade, * See lielow, § login. 
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every way. I'lie iiiHtitution of legation serves the interest 
of intercourHo between the States, as does tiie law relating 
to consuls. The right of legation ^ is held in tlio interest of 
intercourse, as is the right of protection over citizens abroad.* 
The freedom of the ojjen sea,^ which has been universally 
recognised since the end of the first (jiiarter of the nine- 
teenth century, the right of every Statq to the passage of 
its merchanlinen tlirougli the maiiturie belt * of other States, 
and, furtIwT, freedom ol navigation laid down by treaties 
oil so railed international ri\ers,"" are further examples of 
provisions made by tlu* Law of Xaiions in the interest of 
international iiiK'n ouise. 
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natl,§^b2. 7u‘80 V^e^lUkt%^ p|»2lti2Hl I-Kiwroutt, lo'i— Plullimore,!. 

'U7 Hru*rl\,nj> 17J1 ISO Ihihh, i ^ lo7 171— Wheaton, 77 151 
Moorf*, n ITo JIO lhd< , i. 21s, 210, 2JS liiuntwhli. §§388 

391) Hi'flttr, *)1 30 1 ni.clulk, 2h3 2M» lti\ier, » 5 2S X>fl, ii pp. 

304 310 I’lore, 1 475 .mS Pniip, 2'> I'' Crui haga, i. ^ 212 231— 

Suarez, i 51 b‘J -S hw irzouborgiv, pp 7 m k -Keith b W heaton, pp. 

200 275 Fh< h»»r Utliiaiuf), < hapt*r\ pp 2eo 231 -Ikjale m Harvard Im\s 
lifUfii, 3ti (192)). pp 211 262, aiul ip < uuhndye Ijeqal Lsitayn (1920), 
pj). 41 .“>0- Wetriur, I fM^r d€n (MtItuugOi’'^ttch flanUtchtn iS'fra/recA/a (1030) — 
Mpnnni.k<*r, 7^0 iSrA«7:pri7i:ip, et« (1931), de la Conf^rtnce InUr 
7iutin7i(iU du inni ju7>al de V*JS (Koine, 1931) Betkett in R. r,^1925 
pp IlOe, niui \h\d U*27, pp 108 12S ('\huhonski in lia^ ^ Kecufil, 

1026 (n 1, pp 2<>l 3s2 K^nl<l^^au in H U . 37 C930), pp. 420 4*»(^- Mercier 
111 HI., 3ni •*er, 12 (10)1), pp 430 19<» -Monaco m Rix^Ma, 24 (1932), 
pp. 36 52. 161 IK.3 Morclli, ibid, 25 (10)3). pp S^2 ill (herbeck in 
Siku^tzi^r srkt ZniHltiifi fur Strafruht, 47 (1033), jip 310 ei ^rq - Travera 
in iv pp 3t>J 447 Uanard Hesfwch (1036), pp. 4661)32 (a 

Vrtlinl)U* oxpONition of the ^uhpNt) 

§ 143. As all persons and Uiings* witliin the territory Hertrio- 
of a State fall under it.s territonni supremacy, each State^®^"P®'' 
has jurisdiction over them. The liaw of Nations, however, torisl 
gives a right to every Stale to claim so-called cxtcrriloriality,^”'^* 
and theYcfore exemption from local jurisdiction, chiefly for 


* Sw below, $ 36(» 

> Seo below, i .319. 

■ See below, 5 250 

* See below, { 164, 

See below, § 178. 

* For the juriedietloD of Knglwh 


lOUilM act ’>uc^\, Uulea 52 90, and 
WeaUake, JhUrnalioml Ijm> 

(7th ed , 1925} ; and on the subject 
in general, Ti avers, /.< droU pincl 
infareofiono/. 5 vola. (1920-1922), and 
Donnedieu de Vabrea, Lu priNCipM 
morfmiaa du droU pinal (1028). 
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its Ueadi^ its diplomatic envoys, ‘ its men*of-war,^ and its 
armed forces * abroad. And partly by custom and partly 
by treaty obligations, certain- non-Christian States were 
restrictecl * in their territorial jurisdiction with regard to 
foreign resident subjects of Christian Powers. 

Belm- § 144 During the Second World War the presence in 
Te^^^ Great Britain of ^ number of Govenimonts of countries 

toriftl invaded by Germany as well as of allied armed forces gave 

mi^in ^ certain relaxations, for the benefit of such Govem- 
Fiftyourof ments and forces, of the principle of territorial supremacy. 
Govern- Thus members of the so-called Governments-in-oxile ® were 
granted immunity from jurisdiction.’ In 1940, in the 
Armed Allied Forces Act, military tribunals of allied (ilovernments 
Forces, given jurisdiction in regard to ofToiices committed by 

menihcTs of their armed forces concerning discipline and 
internal administration.^ The sentences renderoil by these 
tribunals were to be enforced by British authorities who 
were also authorised to render assistance to allied auth- 
orities in such matters as the apprehension of deserters. In 
1941, in the Allied Powers (Maritime Forces) Act. provision 
was made for the establishment of allied maritime courts 
authorised to try offences committed by any persons on 
board an allied merchant vessel, by the crew of an allinl 
merchant vessel in contravention of the merchant shipping 
law of the country in question, and by allied seamen in 
contravention of the mercantile conscription law'.s of their 


* For details nee §§ 348'3S3 end 
366. The exemption of a State itself 
from the jurisdiction of another is not 
based upon a claim to extemtoriality. 
but upon the claim to equality ; see 
aboTe, § 116. 

* Details below. §§ 3H6'405. 

* Details below. 460-461 — an 

immunity which is extended by the 
law of some States to cover public 
•hips engaged in trade fsea below, 
f 451a). As regards the very limited 
exterfttoriaUiy of merchantmen which 
are by distress compelled to enter a 
foreign port see below. 1 190e. 

* Details below, f 445. 

* With minor exceptions, these re- 
strictions have now been aboUsbed. 
For details see below. {} 318 and 440. 


• iSt'e Oppenheimer in AJ,, 36 
^ 111 111), pp. ,>66-r»ll.") ; Flory. Ae atatut 
tnifrnatumal youivrnetnfrttit re- 
fuijufjt ft It rat de la Franct Ubre 10311- 
1016(1052), and Mattem, fht Fnl- 
ftgierung (1063). .Vml «<•♦*, in par- 
ticular, Barton in U.T., 27 (I960), 
pp. 207-217. 

^ 8oe below, p. 828. 

• See8.B. & 0. 1940, $o. 1817, with 
rcgwid to thn (ori'c of the Allied 
(Governments, and 8.K# & 0. 1940. 
No. 49. concerning the' Free French 
Forces. These applied 'only to mili- 
tary and naval forces# but not to 
airmen, whose disciplinary offences 
were to be tried by ndxed (British 
and Allied) oourts-martial, m also 
below, § 445. 
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country.* However, the apprehension of the accused and 
the execution of the sentences was to rest with tfie British 
authorities, and British courts were given the power to 
decide whether in any particular case an allied maritime court 
had not overstej)ped its jurisdiction. Governments-in-exile 
were permitted to issue, though not to enforce, legislative 
and administrative decrees.* Finally, in the United States 
of America (Visiting Forces) Act. 1942, it was j)rovided that, 
as a rule,® no criminal proceedings shall be presented in the 
United Kingdom before any court in the United Kingdom 
against a member of the military or naval forties of the 
United Stotch. This Act, which was not limited to matters 
of internal disci])linc, conferred a wide and exclusive juris- 
diction upon iniliturv courts of the United States in Great 
Britain.* All these relaxations of territorial supremacy were 
adopted in order to meet an exceptional situation in time 
of w'ar. They showed that there is intrinsically no such 
degree of rigidity in the conception of territorial supremacy 
as to rule out reasonable adaptations thereof to exceptional 
circninstances.*» On the other hand, as shown by the various 
treatic**^ conrhided after the S<'coiul World War.* they cannot 
properly be adduced proof of the nece‘*sity for a general 
exemption of foreign arnad forces from the jiu-isdiction of 
the ^ecei^ ing State. 


§ 1440. It follow.s from the principle of territoria! supre-Terri- 
niacy that Sbites must not iwTform acts of sovereignty 

* Ojn>prilit’inifi, f>/» ra , rp, *•<«* Fairiunn and King in .1./, 38 maoy and 

504; Ohorle\ m MiitUrn fMw (1^14), pp 2oh-277, aith regard to Enforea 

5 (imi). pp. I In 12<». dr Mo<»r in the taxation of foreign armed forces, ment of 

Law (^iarterly oS pp. It will In* ni>t«*d that while the Allied Foreign 

42*80; .Irwiup in A.J., 3<i (UM2), Forces Act. 1040, in refraining from Public 

pp. concedinganyjnrisdiclioiial immunity Law. 

^ Soe Druckrr in Ytar for criminal act« wherewvor com- 

fiook of Jniernaiioml Lhu% 1042, pp nutted, fell in a w-nw, of the 

45 59 ; MnNair, op. at., pp. 350 377 ; rule of international law applicable 

Oppenheimer in AJ, 3t> (1012). m the matter see Whiw, §445>rthe 

pp. 578-8RS; Lnnrie and Mtver ui Art relating to the UniUsI Stal« 

Hnumity of Chiroi/o Lau Hnnu, went rnnaiderahly beyond it See 

11 (1943), pp. 26*48. Excha’^geof Not-ea between Omit 

• The Act roakea provision for what Britain an the I’liitcd States ap- 
IS, m fact* a waiver of a privilege on jx'nded lu a Schedule to the Act. 


the part of the United States, 

* See King in 4 J.. 36 (1042), pp 
539dMl?; Seliwelti, t5fd,(.3N (1044). 
up. 50-73; Mi Naif In iwiw (funrttr/p 
Ssvitw, 60 ( 1944 ), pp 356*360 And 


* See below, § 171, on divisibility 
of territorial fovereignty, and 5 20.1 
on State servitudes 

• See below, {445. 



328 posrrtoN OP the states [§ 144a 

within the territory of other States.^ For the same rcanon, 
while effect is as a rule given to private rights acquired 
under the legislation of foreign States a subject which 
falls within the domain of Private International Law ® — 
the courts 6f many countries^ including British and American 
courts, decline to give effect to the public law, as distinguished 
from private law, of foreign States. In particular they 
refuse to enforce foreign revenue laws as well as penal 


and confiscatory legislation 

* Se 0 above, § I2S. 

• See abo\e, § llfw/i 

• See abo\e» § 1. 

* See FoUi€)ti v. Ogden, (1780) I 
H.BL 124. 135. Ad to revenue laaa 
Boe In re Vtsiter : The Queen Uolland 
V. Dmkker, [ 1928] Ch. 877, and A nnnaf 
Ihge^t, 1027-1028, No. IS ; ytitm 
yfolran v. Attorney Ctneral for Pattt 
tinr f]048] A 0 361 Bwt *ee Albre<lit 
in n.7.. 30 (1933). pp. 434 474. and 
M. Mann in I.C.L.Q,, 3 (1054), pp. 
465-478. For n liu id diM uhsioti ot this 
qiiegtii n in rtlutMi to toroif^n e\ 
thange riguUtions s»*o Mann Thf> 
Legal Aepeete of Money f2nd ed 
1953), pp. 359 et seq,, 372 ft 

It Hceind that in KaMer \ Midland 
Bank 11930] A,C 24 the Housi* 
of lA)nl6 attributed exlnitern tonal 
effect to foreign exchange rogubi 
tiuq.*} (which two diMnenting l.aiw 
Lorda considered to Im? of a r*inh> 
catory character). For a f nticmm of 
this deciHh>n «ee Mann in Mtuirm Lau 
Renew, 13(195f)) p 296 and op rtf, 
pp. 374 -.376. also Isa\, hiff t 

nalwnalen Fihanzrerht (1934). As t»> 
the variiT^iiA aspe^ets of rocugnition of 
foreign ciirrcncy see Neume^cr, Inf^r 
nali(malt» Vi rv^dtungHreeht iij (1930), 
and Mann, The Legal iepeeh of Money 
(2nd ed , 1953). pp. 354-416 ami in 
BY,, 2f> 11919), pp 278.2S1 And 
see generally Schwarz. Jtn Aner^ 
kennung auelantinwher Stnatmkte 
(1935) and Fedozri in Hague Heruetl, 
27 (1929) (li). pp. 145 240. See also 
abovCiJ Tl5a&. 

A» to confim-atory legislation see 
Baneo di Vhtaya v. fhm At/onso de 
Bourbon f Auetria, (1936) 1 K.Ib l40 ; 
Annual Digest, 1933-1934, Case No. 
56. In ibis cate the stetion was dia- 
oihmd on the ground that judgment 
fn (avoar of the plaintiffs would, in 


of other States.* To enforce 

effect, amount to the t xceut ion of a 
foreign penal law However, al- 
though an Knglmh court w li) not give 
effect to a foreign ptuml law, it wdl 
refuse to enforie, as la mg iontrar\ 
to pyhlio polio V and international 
comity, oontraetM entered into niainlv 
for the commiHsjon of a rrimiiial 
offence in a foreign countrx . Foster 
V, Dn<iro// |J029j 1 KJl ‘iTO. S*i 
lilno Frankfurtt r Lrm r fl947J 1 011 
629 and I'lesch v Bant/ut XafiomtU 
de la Ripublique d’/Miti (194h) 7 7 
N.Y.S (2d) 41 . Annual Digest, 194S 
Case Nt». 8. And see Seidl Hohen 
veldeni in Michigan Jaw Hevtcu 49 
(1931), pp. 851 868 and the samr 
J hUrnationalfs KonfUJaJn f ^ urd 
J* ntf ujn H tiff SI tiht{) 952). As to foreign 
enforecnicnt of anti- trust laws aee 
Haight in Yale Law Journal, fn 
(1934), pp. 639, 634; Whitney, %btd , 
pp ti.'jo 662. 

Notwrithatanding the recognition of 
the Soviet (loaernment by tbe Unitf d 
States the Courts in that eguntry Imv »• 
ndused to give ertra-temtonal effet t 
to Russian eonfisealory deerecM 
being contrary to public jKduy and 
fundamental legal notions as und< r 
stood in the various States of the 
Union. See Vladtkai kazsky Railway 
Co, V. New York Trust Co, (1934), 
363 N.Y. 369; Annual Digest, 1933- 
1934, Oaae No. 27 ; VnUed States v. 
Rank of New York and Trust t'o , 
77 P. (2d) 806 ; (1936) 2^6 U S. 463 ; 
Annual IHgeei, 1933-19»4. (W No 
29 ; Mnseow Fire Insurance Company 
V, Bank of Hew York aid Trust Co, 
(1939), 280 N Y. 286 ; Abntud Digest, 
1938-1940, Taw No. Sdl In Cnited 
States V Belmoni (I93t), 301 US. 
324 ; A,J„ 31 (1937), p. 587 ; Annual 
Digest, 19^-1937, Cose No. 15, the 
deoiiion of the Suiireme Court afiSrm* 



JDRISDICTION 


329 


§ 144a] 

ing the right of the United Stotea, 
under the ao celled Litvinoff aaaign- 
ment, to the aaHets of a Huaaian 
company oonfi«<*ated by the Soviet 
Government and depoaitod by the 
company in a New York hunk, waa 
largely baaed on the vieu that the 
aaseta had become vckIimI in the 
Soviet (fovemment in Huhhui, and 
not in the United Stateu 

In a McncH of catwMi of which the 
leading one la Unitfd Staieg v. Ptnk 
(1942), 315 UR 203 the courta in 
the United Statee ga\c elTctt to the 
conliscatorv decret^a of Soviet Knaaia 
for the exceptional reason tliat thej 
referred to propi'rtv covtre<l bv cer 
tain arrangementa maile in connei tion 
with the retoenilion of the KiiHHian 
Government b> the Tinted Rtatcu in 
1933 and that that reo<i,imtion, par 
taking of the nature of a high act of 
fnriMgii ptilicv, ov'enruled connidera- 
tioiiB of pul hi an iindetfltood 

b> the indtv'iduil States of the Union, 
prohibiting the app] lation of foreign 
< onhacatory de< rcea I or i < i itn wni 
of that deci<i|on, vvhuh atrctchcp the 
conaeqiienrea of reuijntfjnn in a 
manner aornowhat aln n to its purpose 
as generally undiintcKHl. lion h ini 
in .1 J , 3(Ml^f2), p. 275. and Jessup. 
lAtd , p 2Hi (hi the ot’or hand, 
HuHuian leuislation, imludmc xin 
tiRcatorv deiATH, \\*\n civtn Hint 
tilth regnnl to the o^xTUion of mch 
legislation within Hussmn teriitoiv 
Donqhrrty v Thr F fuxlahh I xfc I 
aiwe SnrifJy (193*). 2fif» NY 71. 
tnairui fhqfnt, |U33 I'H*, No 

28, S»e iNo H»)Lrr \ Ihutsrhf 
Petchthahn {UHM J77 

N.Y. 474 ; Annual />n 7 id, 193*1 Ihiti. 
Caw* No 71, for an exninph of nnog 
nifion of eontrarfa ini<le under the 
law of a foreign count rv public 
policy nntwKhstaiidjng. Gn theextra 
territorial effect of (ontmiatorv <ie 
ereea in respiv t of ships abroad ree 
The Kl Condado (No 2). //evd’a I tM 
Iaiw Reports, 63 (1939), p 83 , 4 navui 
193S 1940. (''ase No 77, where 
It was held that the gtmeral principle 
denying extraterritorial effect to <on 
ffseatory decrees was appluahle to 
foreign in llritieh waters or in 

foreign water* outside the terntorv iJ 
the oonfisratiiig State. »Roe, to the 
same effect^ TheJupU^r (No 3), [1927 1 
P« 122. For a suggastion oif a di* 


tfnotion between confiscatory and 
requisition /decrees see the learned 
comment in B.Y., 2) (1944), pp. 185 
ei 9^q , especially bv rc/crence to 
r^entzen v Lydden [1942] 2 KB. 
202; 58 T.L R. 178 On the other 
hand the United States Supreme 
Court held in The Savemar (1039), 
304 US 68; Annual Ihgent, 1938- 
1910, Uane No. 68, that in view of the 
quasi territoriality of ships, i.s. the 
doctrine that the> are part of national 
territory, Xhere was no room for apply- 
ing to them the general principles 
relating to foreign confaseatory de- 
enuH III 77ie Lli^^ the .Supreme 
(^lll^t of Canndj, rcverbing the deci 
•non of the (*ourt below hold that it 
wouH Im contrirv to public poln v for 
('in/idian courts to rnfoice a foreign 
(onfi*»c ifory det ree pui pouting have 
t \tnitf rntonal effect bv seeking to 
rcaih in i C'anndi.in port a raerihant 
ship which vvu*! iir vf r in the posspsuioii 
of the lorcigii («o\ eminent in cjuei* 
tmn [1919] Annual 

IhgeAt, 1948, Case Xo 3‘» For a 
»bar pn Herd it ion <»f the BntiKli and 
Vineruan piactue iii the iintter 
in the c«»ui e of the Spanish Cm! 
\\ ir of 19.9) 1919 ac Preu^n in A J, 
r» M MM pp 291 >s I 3»» 1 1912) 
pp 37 3.3 K«'c nbo Jaenicke in 
Z.O r . 9 ( 1939), pp 354 382 , Ricaen- 
f« kl in i/iniwofa lav /feiieic, 25 
(19411). pp f)2 ff See a No 4a</er*on 

V *V V Tran^andxnt licndelmaat- 
srhapptf (PM!), 31 N.Y n , i) 194; 
2S9 NY 9; Annual Ihy yt 1941- 
1912. (’i«e Xo 4 ; Ijn/renlzen v. 
1 uddrn, [1942)2 1x 1) 202; dnnuof 

194) 1942, Case N » 34 ; and 
other ».ise** in particular Cases Xos, 
35, 37. .35. 63 in the same 

volume relating to extra territorial 
decrtH** id the (governments in exile 
thmii,! the '"non,! World War But 
M'e lift fik tr // u «</♦ 1 f M Sf A « f 1 na rt v 

Slntford [1951] 2 AH U K 779 whcie 
the Ciuirt tiei lined to follow f otentzen 

V Lyddih distinguisl ilile bv refer 
eiue to the piitieiilar *utuati<m of nii 
allied gov ernmont m 1 xile It may 
lie diflii 111 follow the at]gg«**tu.n 
whnb MMUU9 to underlie the former 
t lae, that the denial of extrab^ni 
tonal offeet to foreign l<*gislation is the 
general rule and tlint therefore the 
ipieation of the jieiial character of 
such legislation iv irrelev nnt Set also 
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them would mean, in effect, to assist States in the perform- 
ance of acts of sovereignty in foreign countries in derogation 
of their territorial supremacy. 

Juritdio- § 146 . The I-iaw of Nations does not prevent a State from 
exercising jurisdiction, within its own territory, over its 
abrowl. subjects travelling or residing abroad, since they remain 
under its personal supremacy.^ As every State can also 
exercise jurisdiction over aliens ^ within its boundaries, such 
aliens are often under two concurrent jurisdit tions. 

^ under the sway of any 

Open Sea. State, no State can exercise its jurisdiction there. But it 
is a rule of the Law of Nations that vessels, and the things 
and persons thereon, remain during the time they are on 
the open sea under the jurisdiction of the State under 
whose flag they sail.® It is another rule of the Law of 
Nations that piracy * on the oi>oii sea can he punished by 
any State, whether or not the pirate sails under the flag 
of a State. Further,® a general practice seems to admit 
the claim of every maritime State to exercise jurisdiction 
over cases of collision at sea, whether the vessels coneerne<l 


are or are not sailing under its flag. Again, in the interest 
of the safety of the open sea, every State has the right to 
order its men-of-war to usk any suspioiou.s nien^hantinen 
they meet on the o{)en sea to show the flag, to arrest foreign 
merchantmen sailing under its flag without an authorisation 
for its use, and to pursue into the open sea. and to arrest 


McNair, Ugal EJffcUt of War (.'Inl. 
crl, 1048), pp. 3oH..*)82 and 4H3-447. 
In the course of the Uf'^otiationn pre> 
ceding the Allied Swedish Ag«*croent 
of July 18, 1040, concerning Oennan 
aMetB in Sweden, it was contended on 
behalf of the Allied Power* that as 
they were exerriHing aovoreignty tii 
Germany and aa it wa« a rule of inter- 
national practice give effect to 
foreign decreca regulating the property 
of national* if such decree* were cf>n- 
pablic policy of the 
foreign State, Sweden waa b<mnd to 
give effect to Allied decree* concerning 
the seianto of Qermag property in 
Sweden. This argument wa* not 
aoeepted by Sweden. See BnUtiin of 
SUiU DtfHtrtmgra, 17 (1947), p. Iffd 
Sm abo Mann in 23 (1946), 


p|) 3o4 158, (HI a *»imduT AgrM*nient 
Hith S^iitrerland of .May 2'>, imfl 
See iSthindier in Annuatrr Nmmw dr 
droit inlrrnatwna!, 3 (lOiS), pp 94, 
on oxtrutcrnlciriftl » ffect of conli*cat- 
ory decrees. 

* See Blackmtr v. Th^ Vmi€d Staiti 
of Jtnrrtra, 2H4 I*.S. 421 ; d.J., 26 
(1932), pp Oil -BIS, SkuirtoUn v, 
FU/nth (1941), 313 G8 669; A.J., 
35 ( 19 1 1 ), p, 589 , l\. V ffolm, decided 
in 1947 by tlie Appellate Division of 
the rnion of South AlrKMi : [1948] 
A.S.L.K. 925; AnttuoV IHffid, 1947, 
tW N«>. 33; Hafkwo^h, jf; 

13H. 

* S<*i- below !|317, < 

* See below. §J 260, 264. 

« See below, { 278. 

» See below, { 26A. 
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there» such foreign merchantmen as have committed a 
violation of its law whilst in its ports or maritime belt.^ 

Lastly, in time of war helligerent States have the right to 
order their men-of*war to visit, search, and eventually capture 
on the open sea all neutral vessels for carrying contraband, for 
breach of blockade, or for unneutral services to the enemy.* 

§147. Many States claim jurisdiction with regard to Criminal 
certain acts committed by a foreigner in foreign countries.® tion^w 
States which claim jurisdiction of this kind threaten punish- Foreign- 
ment for certain acts either against tlie State itself, such* as Foreign 
high treason, forging hank-iintcs, and the like, or against its 
citixt'ns, such as murder and arson, libel and slander, and the 
like. These Stales cannot, of course, exercise this jurisdic- 
tion as long as tlu' foreigner concerned remains outside their 
lemtory. But if, al1(*i‘ the commission of such an act, he 
enters tluur territory and comes t hen*by under tlieir territorial 
supremacy, the^s have an opj>ortunity of inflicting punish- 
ment. The quchtion theiefore, whether States have a 
right to ex('rcise jurisdiction over acts of foreigners com- 
mitted in foreign count rii's. and w’hcther the home State 
of such an alien has a dut v to acquiesce in the latter s punish- 
ment in ease he com<‘S into the power of these States. Some 
answer this question in the negative.* They assert that at 
the time such criminal a< ts aie eommilted the perivtratora 
are neither under the territorial nor under the jn/sonal 
supremacy of the Stfitcs concerned ; and that a State can 
only require tvsihhI lor its laws from such aliens are |)er- 
manently or tranMciitly within its territory.® This is prob- 


' Sor liolou ^ Art to unlawful 

on high in<l in foni^jn 
territorial walrm net' Morin n^t inn in 
ay.. 2a (i%2). pp 

• IBee below, vol. ii. §§ 368 417. 

» HaH. § 62 ; tVt‘Ht!ak»‘. i pp 
261*263; lAWfvnie, 5 104 ; Tailor. 
$ 191 : Moore, ti. §§ 200 ami 201 ; 
Philiimore, !. { 334 ; Bw'Uett, op. nt . ; 
Uarvurd Rf Hatch (1035), pp. 484'f)08 , 
PreiMM In tWie/v, 30 (1041), 

pp. 164*208. 

♦ Thi« wan the view expewed by 
the author. It wai apprurod by Lord 
Finlay in hie diaaentins indginent in 
the Miii oaao before toe Permanent 


Court in 1927, Publications of the 
(’oiirt. Scries A, No. 10 : sec below, 
§ i47a. 

^ The Institute of Internationa) 
I^iw has sludieil the 4 iuMition at 
several ineetinj:s. and in 1HH3, at iU 
meeting at Munich (sce Aentioire, 
VII. p. )&6). among a body of fifteen 
artb les concerning the oonflict of the 
CnniiiiMl L B of different States, it 
adopted the following (Article 8) 

' Every State has a right to punish 
acta committed by foreigners outside 
Its territory and "violating its penal 
laws when those acta contain an 
attack upon its social existence, or 
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ably the accurate view with regard to some coses. But it is 
not a view which, consistently with the proolice of States and 
with common sense, can be rigidly adopted in all cases.' It 
cannot cover acts done abroad in preparation of and 
participation in common crimes 'committed or attem}>ted' 
to be committed in the country claiming jurisdiction ; 


endanger ita security, and when they 
are not provided against by the 
Criniinal Law of the territory Vhero 
they tako place.' But it must 
emphasised that this resolution has 
value de lege ferenda only. Tho 
question was also studied by tho 
League Codihoation Commit toe in 
1926, upon a Report by Brierly and 
Charles de N'isacher, when the Com- 
mittee came to the conclusion that, 
in view of the diversity of practice 
among States, * international regula- 
tion of these questions by way of a 
general convention, although desir- 
able, would encounter grave political 
and other obstaides ' : see d../., 20 
(1926), Special Suppl., pp. 252-259, 
and comment bv Woolsuy in A.J., 
20 (1926), pp. 767-769. Some wnters 
who deny the lawfainoHS of exterri- 
torial criminal jurisdiction over 
foreigners generally TioverthelesH con- 
cede it when, though the per{)etrator 
is corporeally abroad, his criminal act 
takes effect within the t<*rritory of the 
Stgte : see Judge ^foore's dissenting 
judgment in the fjAus case, below*, 
§ 147a. See also Bnins in Z.o.W, 1 
(1929), pp. 50-56 ; Drost in ZJ,, 43 
(1931), pp, 111-140; Cook in West 
Virginin (mw Quarterly, 40 (1034), 
pp. 303-329. Subject to minor ex- 
ceptions, British courts have no juris- 
dietKin. by ntatute, to try criminal acts 
committed by aliens abroad. One of 
these exceptions is Section 687 of the 
Merchant Shipping Act, 1894. Sec 
also Joyce v. Director of Public ProstcU’ 
turns (1946), 62 T.L.K. 208- a case In 
whirth the accused was not an alien pure 
and simple but a person owing allegi- 
ance to tho Orowo- -for an important 
quaijjjoatlon of the rule that English 
courts have no jurisdiotiun over aliens 
.for crimes committed abroad. Bee 
Lauterpacht in Cambritige Imw Jour- 
nal, 9 (1947), pp. 342-348. 

> In the case of Cutting, which gave 
rise to a dispute between Mexico and 
the (Jnited States of America, in- 


terveniion took place act'ordiug to 
this view. In 1886 one A. K. Cutting, 
a citixen of the United States, was 
arrested in Mexico for an allegi^ liliel 
against one Ernigdio Medina, a sub- 
ject of Mexico, w hich was published in 
the newspaper of El Base in Texas. 
Mexit'o niaintdiiUHl that she had a 
right to punish Cutting, because 
acrortling to her ('rimiiinl Law 
offences coiuiintted by foreigners 
abroad agaiiiMt Mexican subjects are 
punishable in Mexico. The United 
States, however, intervened, and 
demanded Cutting's release. Mexic*o 
rcfubeil to comply with this demand, 
hut ne>orthcle8.s Cutting w'As finall} 
released, as tho plaintiff withdrew his 
action for libel Situe Mexico likewise 
lefuncd to comply w’lth the demand of 
the Unitcil States to alter her Cnmmai 
Law foi the purposcMif avoiding a simi- 
lar iiiridenUin the future, diplomatic 
practice ('annni t>o said to ha\e 
settled the Riibjcct Bee Wi*bi!ake, i. 
p. 252 ; Taylor, § 192 ; ('alvo, vi. 
1$ 171-173; Moore, li. $ 201, and his 
iiepftrt o» Pjrtra-temtor^al ('rime and 
the Cutting ('osr ()Hh7) ; Holm and 
Cuinboa in H.I., 20 (1888), pp. 559- 
577, and 22 (1890), pj*. 234-250; 
Hyde, I. § 243. The case is fully 
fliscussed and the American claim js 
dispiitcNl by MendelbRohii Hartht>]d>, 
Dfis rnuwht'ke. lierrschaflsgebteA des 
Strafpesttzes (190H), pj). 135-143. For 
the judgment, of the Mexican Court 
si*e Sentt, ( uses, pp. 387-393 ; and see 
Judge Moore comment in Iiih Judg- 
ment in the /^tus case ladore the 
Permanent Court. SctJiTs A, No. !0, 
at p. 93. The ciise of (jirilo Pouble-- 
Hee Moore, ii. § 200, pp, 227-228 - eon- 
eenting which the Un^l StatoM at 
first WAS inclined ^ intervene, 
proved to be a eastf of a crime 
conimittcxl within Spfl^ish jurisdic- 
tion. The case of Jo^ Anderson — 
see Moore, i. 1 174, pp. 932-933— -ia 
likewise not relevant, as he elaimed 
to be a British subject. 
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neither can it cover crimes injuring its subjects or seiibus 
crimes against its own safety. ^ With regard to counterfeit- 
ing currency, tlie right of such jurisdiction has now been 
expressly recognised.^ 

§ 147a. The question of criminal jurisdiction over an rheloitM 
act causing a coilLsion on the open sea came before the 
Permanent Cotirl in J927 in the Ijotus case.® A collision 
bad occurred on the open sea between the French steamship 
Lotus and the Tiirkish steamship Boz-Kourt, resulting in 
the loss of the latter and the death of eight Turkish subjects. 

When the Ijotus arrived at Constantinople, the Turkish 
Government instituted joint criminal proceedings against 
the captain of the Turkisli vessel and tlie French officer 
of the watch on board the Lotus, and they were both 
sentenced to imprisoiiinent. The French Government pro- 

1 III //flfiwrf Restarrh, op at, the Extradition Act. 1S7U. See on 
which innUinit an admirable exposi that Convention Itupnez in /if./., «^rd 
tiiin of the subject, the junsdirtioii in bei . It) (M»29), pp. Till /iSO ; Garner in 
the latter instance m Iinuled to chh( « A J , 24 flDSO), pp. l3o*139; Pella 
in >*hiob * the eniae wah not tom- and Donnetlieu de Vabrt*^ in Ret'Uf 
mitted in exerewe of a libcrt) f^uaran- p/rntrntiaitf ft de droit pdnal, 193*), 
teed the alien by the law (if the plate pp. 3l2-32o, .32S-344 ; Fitzmaurice 
where it was committed’ (p. 343) in I J„ ‘id (1932), pp. 53.3-351: 

But. It wiIUh* noted, few States make Mett^eiiUTK in Z.o.\ 3 (1932), 

It a punishable offem e to eonimit hijih pp. 76-94. See also Pella in //,(*., 
treason aitainat foreign States. U ‘24 (1927), pp. 073-768 ; Hackworth, 

would 1 h 4 uiireascmable to deny to a ii. § 159. Fc>r tbo Pan-American 
foreign State tbo right Iti punish high C^nxeiition, of June 19. 1935, on 
treason provideii, of eour*ie, that the the Pcpr»»R>tion of Smiiuv'ling see 
aet in question eouaf itutca high trcH’*oii Hudson. lAqisJohon, vii. p. *• i> ). And 
afeciftling to generallv leiogmsed see generally as to mutotl inter- 
legal rKJtiom> 'I'heie an* now ver\ national asaistaurc in eomluiting 
few wnteia who tleii\ ah*.oIulel\ the criminality, the writer referred to 
right of a Stale to punish aliens bir in § liTo above 
crimes eoninntted aliroad. See .lUo ® Stories A, No. 10, and (the argu- 
Amw Mohan v Attormq (itutnd f»r rnents) Series (\ No. 13 (ii.) ; JSahnoli 
Fahthne 119181 A.C. 351. And *a'e in /fiiw/o, 19 (1927). pp. 521-519; 

/w rsfl /it6for(l94,w)iUTMt. 446. Bnerlj in L.QJh. 44 (1928). pp. 

•The Convention on Suppression 154-163; Bergo in Michigan Iaiw 
of Countorfeiting Currency of May I, Revteu\ 26 (1928), pp 361-382; 

1929, provides that StaU's xihwh N<»ol Henry in RJ. {Furis), 2 (1928). 

recognise the principle of the prosoeu- pp. 65-134; Ponnedieu de Vabres, 
tion of offciues committed abroad i6iVf., pp. I35-H>5 ; Upradclle. CniwM 
shall punish foreigners who are guilty UUttrts dn droit dtn gew. Vaffairt du 
of that offpin*o in the same way as if IaAus (192'^) ; Verzijl in RJ., 8rd 
the offenoo had been eominilted in nor., 9 (1928), pp. 1*32; Ituz6, 

theircountry: C. 153. M. 59. 1929. II. ; iM., pp. 124-156 ; Menier and 

L.N.T.S., 112. p. 371; Hmlson, Donnedieu de Vabres and others in 
lAgislation, iv, p. {692. And see 25 Atinvairt, 43 (1) (1950), pp. 295-365; 
and 26 Geo. 5, c. 25, amending in Hanbury in Gni/itfs iSVic/y, 37 (1952). 
certain lespocts the Fotxery Art, 1913. pp. 171-185. And see the literature 
the Coinage Offences Act, 1861, and citeil in vol, ii. p. SI, n. 2. 
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tested on the ground that Turkey had no juradiction over 
an act committed on the open sea by a foreigner on board 
a foreign vessel, whose flag State (it asserted) had exclusive 
jurisdiction as regards such acts. The rlispute was referred 
by agreement to the Permanent Court, which held,^ by the 
President’s casting vote, that Turkey had ‘ not acted in 
conflict with the principles of International I^aw ’ in 
instituting the criminal proceedings, because {inter alia) 
the act committed on board the Lotus produced its effects 
on board the Boz-Kourt under the Turkish flag, and thus, 
as it were, on Turkish territory, whereupon Turkey 
acquired jurisdiction over its foreign perpetrator. The 
Court also expressed the opinion that there is no rule 
of International Law which prohibits a State from exer- 
cising jurisdiction over a foreigner in respect of an 
offence committed outside its territory. ‘ The territoriality 
of criminal law is . . . not an absolute principle of Inter- 
national Law, and by no means coincides with territorial 
sovereignty.’ ® The judgment of the Court, one of whoso 
possible effects is to subject .'^ainen to foreign cTirainal law 
of which they may liave iu> knowledge, met with wide- 
spread criticism. A contrary nile was adopted in the 
Bru8.sels Convention of 10 May 1932, relating to Penal 
Juri.sdiction in Matters of Collision.s or Other Accidents of 
Navigation.* 


* There wai a majority of seven to 
five Judges in favour of the precise 
ground of the judgment as stated 
above in the text. 

> At p. 20.; 

’ See below, § 266. In January 1029 
the League of Nations Advisory and 
Technical Gimmittee for Comnmnica- 
tions and Transport considered a com- 
mnniration froodi the International 
Assoc’iatioo Mercantile Marine 
Officers expressing their concern alKuit 
(heijlgeision of tne Cmirt as tending to 


expose mosterh to double prcHoeu 
tions. The matter was suhsequenllv 
coDHidered by the Joint Mnritiinp 
romniiflsion of the International 
Labtiiir Organisation and the Inb^r- 
national Maritime Committee. See 
(fiJicKtl it} thf Internaft^twl 

Ixtbrnir Office, U. pp^ 67, 143, and 
14, pp. 43, 56. fiiternational 
Maritime Committee. JUporin of the 
Antwerp Conference (1930) awl the 
Oslo Conference (19^). And (H>e 
JeMUp in AJ,, 2h (1035), pp. 
495-469. 



CHAPTER III 
RESPONSTBirjTY OF STATES 
I 

ON STATE aKSPONSIBIIJTy IN GENERAL 

finitiiia 11 c 17 ^20 \niii 2\ 1^2 H ilJ O “» M' n \i l[\de 

1 itR) muiitMhli Heifttr ^ 101 104 laiKliille ^ 208 

20H (20) Pnidici tfiUri i ^${100 210 Rivicr ii pp 10 41 ('al\o iii 
^^1201 iJOh- ^n n I hV* (»70 iiifl { fide >00 01') ( iviglien pp 

IIH 101 Sdxit pp 100 110 S hw im iilMLrgtr pp 217 237 Kpith » 
\\h«ntoii pp 421 417 Imwi k pp 107 211 flilladi n Pdllien pp 318 
>20 Vnzik tti pp 400 >05 1 uggndiMm pp 300 300 Harvard Draft 
liiitvintim (md ( onirm rit), ( / 23 (1020) April *^}Ktnl Number 

pp 113 213 < -nu^Mc lice f r tbi ( dilirati ri of Jnt< iimti >ruil Law 
uf Jhw w^^ion 111 (cittd ns liaAtHff /hnr *n in ) pp 10 107 121 132 
Dunn 7 hf ' V«0 // </ 3 ( 10 {2) pp nils7 Incjirl } €4kfnerht 

nni I andf^nrht HViO) pp 121 ISl An/ilotti J totta jf^nfrale della 
dtUo it tfl dll ft iiltrtn^i taU (1002) B* rchnrd 
^^71 110 Mann ui !a rtsp nmhtUta di lit bfuti pet jli atti det loro 
rnj ptf^ndat tt (PMl) fn ffn \Ahtrftnthht Unjtniq d^r ^taaten 

ou< uit* liiuhhn Hf dhifipi (10l7) ^Irupp I>tt* » If etnrhfhrttt fhbli 
iM Stier md s Uai ihuK /<«. I Iknrults (1020) md Striipp Ihe iMer 
rfihtUilf Httftitvy fps Staatfi* ttube^ h*‘f f^t Jiandlut jtn Prt^at r{l927) 
Bunkhinit lU* * jUrrnththchi \irartuoVi hkrtt der sUwtin (1024) - 
(hariiA d< Xi^ulxr in Ihbft th* a \ i^f^frtni » n (1021) pp 80 122 
DupuH in >/«//«#• Lr( ml 1024 i pj« 130 Oh HalBton ^^211348 
401171 )*H 008 I ndirpi h* L/i/xy/fs U »S r(> riiieff’^»»*Burfk- 

hardt, /Ji^ Ai»I eTavdtvortHrtq hs / i. fur dtf avjsrf* tdehit'te 

begangenen \ ethrechen (1024) 18 ftn< ure Pt rrandi^re, Im r<^f. *nahtltte 

rUfrfuUtonaU de^ Kuts a rniMn de^ dommage^ si bitf par eiranger^ (1927) 
Kagleton, The nribihty of StateA »« Jntema*ioftal Jon (1928)— 

Ihiinan, Re^pontabtht/ in/ernci/fowu^r J^tain a ratson der enmen on dee 
ddltU aitnmts 't-ur Irur temtotre au prtfwitte i dlrangtrb (1030). and in 
Hague Recuetl vol lo (1011) (n ) pp 187 230 Dunn, The Proledion of 
Raiumale (1932) Roth, /8w volkerrechtlxrhr Drhlt (1032) -Soldati, La 
responeabtlUe dee £taii dan^ If droU tuUrnaitonal (1024) — Arat6, Dte 
iMerrer/Ulirhe II af tuny (1017) Freeman, The hdemtUtonal Reeponetbiltiy 
of Stateefnr hemal *J Judtee (1030) lo^ up, A Modern Ian of Xu/tons 
(104H) pp 04 122 .b Ml link Jfn 1 r//»rAiLri/ ' ryone nach 

lr>/l#rrffAl (1032) (in ir-lition t«» the \ur»imlHr« trmlal < h nfcf Ifeurrol 
pi luciplee < f I a*t {ppltidhyltiiffaiwfMl'^ k? uD (10 >3) pp l(>' -*’3 

An/ilofti in RO 1.1 (lOdh) pp 3 20 imt 2S*3 m Fn^Ur in A J . 
1 (1007) pp 4 10 Barm RI 2ml m i 1 (1800) pp 4(>4 l^U \ni4,m 
4 J 7(101.1) pp 724 705 Lim l>el ibid h (19U) pp H02 8*32 Pcaalee. 
i6fd 10(1010) jip 32S310 lagUtunin I / 10 (1023) pp 293-314 — 
HeiUmniin^O 7(1027) pp 110 rharlea do V ihs< her m /f / Ilrdaer.S 
(1027), pp 245 272 Bnn'hanl in Z o I 1 ( 1920) pp 222 25*1 and ui A J.. 
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2t (1930), pp. 817.640— Hoijw in RJ. (Pan»). 4 (1939), pp. 677.002--Hill« 
in RJ., 3nl ler., 10 (1939). pp. S314i71— Eagleton in Z.V.. 18 (1930). 
pp. 337.388— Kelsen in ZAR., 13 (1932), pp. 481.608~SnlTioli in Hagv» 
Reetuit, toI. 46 (1933) (ir.), pp. 96.103 — Strnpp, iUd., toI. 47 (1934) (i.) 
pp. 687 667- Ba«d«T»nt, ibid., vol. 68 (1936) (iv.), pp. 656 676- Untor. 
pacht, ibid., toI. 62 (1937) (iv.), pp. 339.370 -SUrke in R.r., 19 (1938), 
pp. 104.117 — Friedmann, ibid., pp. 118.160— Cohn in Hague Reeueil, 68 
(1039) (ii.), pp. 200.324 — Ago, liidt, pp. 410.5-10— BisroUini in Riritta, 34 
(1943), pp. 3.43 — Puente in Tulane Law Review, 18 (i044), pp. 408.436 — 
Fn.'eman in .4..7.. 40 (IU46), pp. 121.147 - Berlia m /ilin/'s <ie/irgt» Srrlle 
(10.70). pp. 8:.'>-8!»4. 

Natnre § 148. It is often maintained that a State, as a sovereign 
person, can have no legal responsibility whatever. This is 
bflity. only correct with reference to certain acj5 of a State towards 
its subjects.^ Since a State can abolish parts of its Muncipal 

* In KiifiliHb courts the defence rtyani to 8taU«iU( trsMon. As to Act 

knotrn as ' Act of State* * raimot be of State fileaileil t>y a FonMfzn (sovern* 

' pleaded by the Crown or a (iovem* ment tmed in ita own coiirta bet* finch 

inent official a^inst a BritUh sub- v. Kg\fptian Minintcr nf the Interwr 

ject {Entick v, CarringUm (1705), in li. Y,, 1925, pp. and the 

19 State Trial.s 1030, IKafiter v. fijgplian Debt in L.Q.H., 42 

floiVd. (1892] A.(\ 491) or apinst a (1928), pp and nee above, 

frieiMlIy alien in the Tniled Kingdom p. ItiO, n. 3. Aa to France 

(Johnstone r. Pedlar, (1921) 2 A.C. Tmtabaa in critique ds 
282); but it is a valid defence against tion et dt jurisprudence, 4o (1928), 

an alien resident abroad (Buron v. pp 342-351. Set* also Dufs, .Iwnuflir^ 

/Penman (1848) 2 Kx. 167) Whether de Vitisldvt inter nutbvntd de drmi 

or not * Act of State ’ is only a valid public, 2 (1931) ppr'M el seq. ; the 

defence against an alien resident same, /„fsar/rs dr goai^rnfmfnf( 1935) : 

abroad if the injury j» done abroad, with i»pc<’ial referen'-e to interpreta- 

is a question which cannot lie re- tion of treaties : Dickinvon in Jlague 

garded as definitely decided {John^ Reeueil, vol. 40 (Ht32) In,), pp. 350 

stone V, Pedlar, suftra, at p. 271; ^11 ;Mi]fm«i‘r,L€snctfjiiiipld>nialiqucs 

Commercial and Estates Co. of Egypt consid^r^s com me wles de gourerne- 

V, Board of Trade, [1925) 1 K.B., at f«rw((iy33); Hannon, Precis de drotl 

pp. 290, 297), kSee Hdrnson Moore, »i//minMfr/ii»/(12th c«!.. 1933), pp. 420 

Ad of Slate in English Law (1906). d seq . ; Audinet in Sirey, 1930, 2, p. 

There is, however, a class of case in 163; Kosmimark in Acad^rnie diplo- 

which even a British subject is unable matique, 1931, pp. 158 if seq. ; Mestre 

to obtain a remedy against the in //ngus ffrcirn/, vol. 38 (1931) (iv.), 

thrown, namely, when the Act of the pp. 264 et seq . ; Si'heuner in Z d. V., 

Crown complained of was done in 4 (1934). pp. 700.7t)5. See also 

exercise of the royal prerogative in Wade in B.Y., 15 (1934), pp 98-112; 

the annexation of foreign territory, Ifoldsworth in i'olHmhig Istir Rerteu\ 

snob Acts being ' Acts of Slate* and 41 (1941). (>p. 131 31 33). and l^tinUT- 

not within the jurisdiction and con- paobl. The function of lAixc, pp. 387- 

trol of municipal courts : Secretary 3fM). For a cnticism Of the attitude 

c/ /ot‘ India V, Kamachee fioye of courts in n^lying exc|usively on the 
Sahaba, 13 Moo. P.O. 22; Doss v. Executive, esjiecially ib ouefitioijs of 

Sicretary^f State for India (1875) rf^ogni(inn,sf^ daffe, Adtmf A spreis 

6 LR., 19 Eq. 509; Cook v. Sjfrigg, of foreign Relations (1^33) atirl Mann 

(1899) A.C. 672 ; IVeM Rand Central in Orotius S*fcicty, 29 (|943), pp. 143- 

Cfrjfd Afining Co. V. i?«F, fl905]2 K.B. 170. See also IjeW. § 357a, on 

391 ; Sobhuza //. v. MiUer, [1926] the oonoliisiveneiw of Ae statements 

A.C. 6I8» Bee above, p. 160, n. 3, with of the Executive. 
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Law and can make new Municipal Law, it can always avoid 
legal, although not moral, responsibility by a change of 
Municipal Law. The position is different with regard to the 
external responsibility of a State. Jtesponsibility in that 
sphere attaches to (*very State as an International Person.* 

State responsibility concerning international duties is there- 
fore a legal responsibility. For a State cannot aliolish or 
create International Law in the same way that it cfiui abolish 
or create Municipal Law. Every neglect of an international 
legal duty constitute.s an international delinquency,^ and 
the injured State can, subject to its obligations of pacific 
settlement, through reprisals or even war compel the 
delinquent State to fulfil iU international duties. State 
responsibility is now in a general way recognised in time of 
war by Article 3 of the Hague Convention of 1907 concern- 
ing the Laws and Customs of War on Land, which stipulates . 

‘ A belligerent party which violates the provisions of the 
said Regulations shall, if the case demands, be liable to pay 
compensation. It shall be responsible for nil acts committed 
by i>ersons forming part of its armed fors.es.* 

§ 149. If we examine the various international duties outonKinaJ 
of which the respo?isil)ili( v of a State inav arise, we find thatfJ'*^ . 

r viraiiouF 

it is necessary to distingmsii two different kinds of Statesuie 
responsibility. They may be named ‘original ’ in contra- 
distinction to * vicarious ' responsibility. ‘ Origins* ’ re- 
sfKmsihility is borne by a State for its o\\n -that ;s, for 
its (JoYernraent’s - actions, and such actions of the lower 
agents or private indi\iduals as are performed at the 
tiOverninentVs command or with its authorisation. But 
States have to hear another responsibility besides that just 
mentioned. For States are, according to the Law of Nations, 
in a sense responsible for certain acts other than their own - 
namely, certain unauthorised injurious acts of their agents, 
of their subjects, and even of such aliens os are for the 
time living within their \vrr\iory. The r. oonsibility of Stales 
for acts other than their own is a. ‘ vicarious * responsi- 
bility. Sinct' the Law of Nations is primarily though not 
exclusively- a law between States only, it must make every 
> SWJ Iilwve, I 1 13 . • S 
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State in a sense responsible fur certain internationally 
injiirions acts committed by its officials, subjects, and such 
aliens as are temporarily resident on its territory.* 

OiSerrnoe § 160, It is, however, obvious that original and vicarious 
State responsibility are essentially different. Whereas the 
Prions ***** ^ responsibility of a State for a neglect of its own 
itMponai- duty, the other is not. A neglect of international legal 
billty. duties by a State uonstitutes an international delinqucney. 
The responsibility which a State bears for such a de* 
linquency is especially grave. Atso, the Slate is. in general, 
liable to jiay compensation for injinious acts of its officials 
which, although unauthorised, fall within the normal 
scope of their duties. On the other hand, the vicarious 
responsibility which a State bears requir(\s it chiefly, in 
addition to an apology, to compel those officials oi other 
individuals who have committed internationally injurious 
acts to repair as far as possible the wrong done, and to 
punish, if necessary, the wrongdoers. When a Stale 
complies with these requirements and puy^ such eoiuj«*ns<i- 
tion as is appropriate in the cirouin-stanees, no blame falls 
upon it on account of such injurious acts, liut of eourw*, in 
case a State refuses to comply with thrae recftiirements, it 
commits thereby an international delinquency, and its 
hitherto vicarious respon-sibility tiirn-s ipno facto into original 
responsibility. 

II 

, STATE RESPONSIBILITY FOB INTRUNATIONAL 
DELINQUENCIES 

See the literature qttofed above at the comment i iiunt of 148 

Owteep- § 161. An international delinquency is any injury to 
another State committed by the Head or Government 
nttol of a State in violation of an international legal duty. 

qoefieiee * The diatinctiort between original (1020), pp. 32 55; and ifpe award of the 
and vicarioiia renponBibllitjr, which American-Mextean Cllima Comraia- 
wa« drat made, in fOTlS, in the first sion in the LM.B, Jams* case: 
edition of this treatise, is approved 21 (1027). pp. .302-.17|L ami Annual 
by Borchafd, }74, bat rejected by 19254926, Casa No. 1A8. flee 

Mohoen, op. cU„ np. 40-42, and by also Verdross in ZaK 21 0941). 
Sirupp, Das marraijmht Miki pp, 283*309. 
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§ 152 ] INTERNATIONAL DELINQUENCIES 

Equivalent to acts of the Heart and Government are acts 
of officials or other indivirtuals commanded or authorised 
by the Head or Government. The comprehensive notion of 
an international rtclinquoncy ranges from ordinary breaches 
of treaty obligations, involving no more than pecuniary com- 
pensation, to violations of International Law amounting to 
criminal act in the generally accepted meaning of the term.^ 

International delinquencies in the technical sense of 
the term must not be confused with so-called ‘ Crimes 
against the Law of Nations.* ^ These, in the terminology 
of the criminal law of various States, are such acts of 
individuals agsitist foreign ytatos as are rendered criminal 
by these codes. They include, in particular, those for which 
the State on whose territory they are committed bears a 
vicariims responsibility according to the Law of Nations. 

They also iiKiude crinuw like 'piracy on the high seas or slave 
trade, which either every State can punish on seizure of the 
criminals, of whatever nationality they may be, or which 
every State has by the Law of Nations a duty to prevent. 

An international delinquency must, further, not be con- 
fused with discourteous or unfriendly acts. Although 
such act-a may be met by retorsion,® they are not illegal 
and therefore not delinquent acts. 

§ 152. An international delinqiien<*y may be committed Sabjecu 
'by any State, be it a full so\erejgn, half .‘^o\ei‘.gn, 
part sovenugn State. Yet half ftovereign States can com-Delin. 
mit international delinquencies in so far only as they 
an iritci national status and corresponding international 
duties of tlieir owm. And even then the circumstances of 
each case ilecwh* whether the delinquent has to account for 
its neglect ot an internal lona! duty directly to the wTonged 
State, or whether it is the full sovereign State (suzerain,^ 
federal,® or proteelorate-everci.sing State), to which the 

^ 8«€i below, S§ I56a and 1566 of \U vawa see Award io 

• Seo Harvard Research (103:>), pp claim, A -riran and Britiab Claims 
673 592: Kfn-molT in Refve de dnnt Arbltrrt.-n Tribunal, in B.F., 1924, 
ififamottonof. 911932). pp m el seij pp 210.*>2I, and AJ, 19 (1926), 

» eo] li. h 29. PP- lW>-2fV6. 

• For a dinruaaion of thf qiioslion * Soe Donot, De la reeptmtobfltU 
wbetbor, and. if ao, when, a sureram de Vdiat fiddral A rowtm dea mdoi 
i« rwponaible for the delinquencies dee Hale partKfiltere 11912), where a 
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delinquent State is attached, that must bear a vicarious 
responsibility for the delinquency. On the other hand, such 
States as a^ without any international status whatever, as, 
for example, the member-States of the United States of 
America, because all their possible international relatioits 
are absorbed by the United States as such, cannot commit 
an international delinquency. Thus an injurious act against 
France committed by the Government of the State of Cali- 
fornia in the United States of America would not be an inter- 
national delinquency in the technical sense of the terra, but 
merely an internationally injurious act for which the Ignited 
States of America must bear a vicarious responsibility.* 
An instance of this is to be found in the conflict ® which 
arose in 1906 between Japan and the United States of 
America, on account of the segregation of Japanese children 
by the Board of Education of San Fnincisco, and the 
demand of Japan that this measure should be withdrawn, 
The Government of the United States at once took tlie side 
of Japan, and endeavoured to induce California to comply 
with the Japanese demands.^ 

§ 163. Since States are juristic jursons, the ({uestion 


number of important cases are dig- 
ouflsed. See also Stoke, The Foreign 
Belafions of the Federal State (1931), 
pp. 133^174; Gamroans in A.J,, 8 
(1914), pp. 73-80; Cohen in 8 
(1914), pp. 134-153 ; Borchard, § 82 ; 
Schoen, op. cil.^ pp. 100-107; and 
Annuaire, 18 (1900), p. 265. 

^ For a number of Awards upon 
the reeponsibility of a Federal State 
in regard to the contracta of its 
member-States see Ralston, §$601- 
607 ; as to the responsibility of the 
United titates for the repudiated debts 
of the Southern States see Randolph 
in 26 (1931). pp. 63-82 ; and 
see above, § 89 ; and Germany’s 
aooeptanoe of responsibility for the 
failure of the Bavarian Government 
in October and No' ember 1922 to 
prevent attacks upon tbe members of 
an Inter-Allied Control Oommiaiion, 
discosaed by Strupp in Strupp, W6rt., 
ii. p. 247. See also Resolutibn of the 
Institiite of International Law in A J., 
22 (1928), Special Snppl., at pp. 331, 
332. which holds a Fe^l SUte, anA 


within limits, a protecting Slate, 
resjionRible for the conduct of a 
member-State and a protecte<l State 
and lays down oxpreHsly that the 
Federal State cannot invoke the 
provisions of the Federal Constitution 
in order to avoid liability. And see 
Bases of Diseussion, lii. p. 122, where 
the British Government nreepted as 
Rowl law the rule formulated by the 
Institute. And see ibid., p. J24, for 
the Swiss reply to tbe effect, inier alia, 
that were a Swiss (’anton to adopt a 
measure incompatible with Inter- 
national I,aw the Fedeial authorities 
would, under the OoiiNtiiution, insist 

44 (1037), pp. r>44-r)ts And nee 
llliovr (j 8%. 

Sec Hyde in The OtAtn Baa 
m. (1^7) pp 18.49; in aJ, 
1 (IW), pp. 273-286; BiftMlemy 

Woobey in AJ„ 15 (1921). |i|). 66.M. 

1..I.I.7 State 

jegulatuiy, and exMutiyy. m fiuaU 
m AJ,, 17 (1923), pp, 29.49, 
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arises— Whose internationally injurious acts are to be 
considered ijtate acts and therefore international delin- 
quencies ? To which the answer must be, first ; all such 
acts as are performed by the Heads of States or by the 
members of a Government acting in that capacity, wj that 
their acts apjiear as State acts ; secondly, all acts of 
officials or other individuals which are either commanded 
or authorised by Governments; and, further, all acts 
committed by Heads of States or members of a Govern- 
ment outside their official capacity, simply as individuals 
who act for themselves and not for the StatOj ate not 
international deliiuiucncics.* The States concerned must 
certainly bear a vicarious resimnsibility fur all such acts, 
but for that verj' reason these acts do not, in the first in- 
stance, amount to international delin(iuencies. 

§ 153u. As States are the normal subjects of International Indi- 
Law, they -and they only- are, as a rule, subjects of inter- 
national delinquencies. On the other hand, to the extent of 
to which individuals are made subject to international duties Dejm- 
—and, cojiMMiueiilly, of International Ijaw— they are also l"*"*^**- 
subjects of international delinquencies. This is the case not 
only with n-gard to jurucy and similar topics of limited 
compass.^ In particular, the entire law of war is bast'd on 
the assumption that its commands are binding not only 
ui)on States but also upon their nationals, w hether meni'oers 
of their armed forces or not.* To that extent no innovation 
was implied in the Gharter annexed to the Agreement of 
Augast 8, l{t4.j. for the punushment of the Major War 
('riminnl.s of the European Axis inasmuch as it decreed 
individual responsibility for war erimes proper and for what 
it described ns crimes against humanity. For the laws of 
humanity, * which are not dependent upon positive enactment, 

' Stfi* below, 55 KIH-I.'iO. (iii (hi 113 8s, snii Wnsbt iii AJ , 36 (1645), 
qurotioa i>f tho wupoiwilahty <il inltT pp. 2.)7-2s5. Ami mo Iwlow, 5 445; 
natiooal oiysniMtioM and. in ji-ir- »nd Levy in I'mwmly n/ Chkofo 
tieiilw, of the llnitud Kntioiii, wsi /.««> Hftttir, J (1613), pp, 313- 
K»gl«ton in UagHt Hteunl 7« (UISC) 332. %o «lni> CmctBulu-iin. pp. 512- 
(i.), pp. 387421. -'1" -''Ss .w2 

• aif below, 55 272-280, m In piracy. ‘ Article 8 nf lint Charter provided 
AiHlMe|340Ae»to«l»vettiidc. ihel there 'ebiill he mdividasl »- 
' * 8*e voL il., 55 233-257f. Si-c alao aismaiWIity ' for ‘ crim« agMiwt 
Uatwpaeht la A./., 21 (1644). pp. pemsm’ ‘w« crimes’ and 'etiaw 
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axe binding, by their very nature, upon human beings as 
such. In this category there must be included the declaration, 
in the above-mentioned Charter of August 8, 1945, of indi- 
vidual responsibility for crimes against the peace, i.e., for the 
crime of aggressive war. In its Judgment of September 30, 
1946, the Nuremberg International Tribunal set up in con- 
formity with the Charter rightly pronounced its provisions 
relating to individual responsibility to be declaratory of an in- 
escapable principle of International Law. The Tribunal said : 

* It was submitted that intematioual law is cnucerned with the 
actions of sovereign States, and provides no punishment for indi- 
viduals : and further, that where the act in question is an act of 
State, those who carry it out are not personally rGS(>onsiblG, but are 
protected by the doctrine of the sovereignty of the State. In the 
opinion of the Tribunal, both these submissions must be rejected. 
. . . Crimes against international law are committed by men, not by 
abstract entities, and only by ptmishing individuals who commit 
such crinfes can the provisions of international law be enforced.’ * 

'Die increasing complexities of modern international rela- 
tions, in particular having regard to the unlimited jiotcntial- 
ities of scientific weapons of destruction, may call for 
far-reaching extensions of individual responsibility exprc.ssly 
declared by International Law.® It is mainly in this con- 
nection that proposals have been put forwmrd for the 
establishment of an international criminal court.® 

against humanity ' * A,J.t 30 (1945), pp. 514>625 ; llonncdieu do Vabros 
Suppl., p. 250; Cmd. 6608 (1946). and others in /I Tin itairf, 41 (1) (1952), 
See also the Indictment of Outober 18. pp. 361-457; Pella in 56 

1946: Cmd. 6696(1945). (1962), pjp. 357-459; the same in 

' Transcript of Proceedtnqs^ p. Rewe critique dc droit international 
16,878; AJ,, 41 (1947), p. 220. See pnr^, 1952. pp. 337-450; Wright in 
also Schneeberger m Oeorgetoum Law AJ„ 46 (1052), pp. 00-72; Webberg 
Journal, 36 (1947), pp, 481-489, and in * Gegenwartfeproblemo,' Laun Feni- 
Kelson in International Imw Quarterly, schrift (1953), pp. 379-391 ; Glaser in 
1 (1947), pp. 153-171 . Ref ne de droit pinal, 1963, pp. 283-330. 

* Thus it is possible that treaties In 1950 the General Assembly set up 

providing for the international control a Committee of representnlives of 
of atomic energy aa a method of seventeen member States pharged 
warfare may impose directly duties with the task of drafting pi^posals 
upon individuals and declare their and roiiventions relating to thjb estab- 
violatioD b;L dndividuala to bo an Iwhment of an international griminal 
intemationaTc^me. % court. For an analysis of th4 report 

* See vol. li. fj 570o and 5705 iot of the Committee see Wright in A.J,, 

a diMTUSsion of and the literature on 46 (1952), pp. 60-72, and fjat%, ibid,, 
the subject. See also Glaser, Intro- pp. 73-88. For the proposed statute 
dtiefiondrA^(«dsdudro»/ fnlermUfono/ see AJ,, 46 (1952), Suppl. p« 1. In 
pinal{l9S4)i Liang in A J^., 46 (1951), 1953 anothei Committee reviled the 
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§ 164. An act of a State injurious to another State is Require- 
nevertheless not an international delinquency if com-5JjJ^or 
mitted neither wilfully and maliciously nor with culpable Culpable 
negligence,^ Therefore, an act of a State committed by ge?oa 
right, or prompted by self-preservation in necessary self- 
defence, does not constitute an international delinquency, 
however injurious it may actually be to another State.* 

Corfu Chajmel case betw'oen Great Britain and Albania 
provided an instructive example of the affirmation of the 
principle tliat thm^ is no liability without fault. The Court 
held that a State cannot be held liable for an injury suffered 
by a fortugn State for the mere reason that the injury 
occurred on the t-tTritory of the former State. Tlie Court 
said : ‘ It is clear that knowledge of the minelaying cannot 
be imputed to the Albanian Government by reason merely 
of the fact that a minefield discovered in Albanian territorial 


waters caused the explosion of whi(*h the British warships 
w'ere victims, . . . This fact, by itself and apart from other 
circumstances, neither in\ olves prhna facie responsibility nor 
shifts the burden (»f proof.’ * 

§ 1 05. International delinquencies — a term applying both Objects 
to wrongs consisting of breaches of treaties and to national 

independent of treaty — ^may be committed in regard to Delin- 
diffeuvnt objects. Thus a 8tate may be injui*ed — in ijpgard 


(liaft lor liiinl siiltniis^ioii to the 
(iencral Ahh^mbU (for text see f ..V. 
Hulltitn, I,*) (lU5:q, p, 106). The draft 
provides for the estahlihliincnt of an 
international ermiiiial court ‘ t<i trv 
natural iwraona accused of crimes 
generally recognised under Inter 
national Law’ (Article 1). Such 
peraons may ho ‘ const it utionalh 
ros^Hmsible rulcra, public oflicials. <'r 
private individuals' (Article 2o). 

^ There is an increasing tendency 
among modern writers to reject the 
theory of absolute liabilitv and to 
base the reemmsibility of Stales upon 
fault : see discussion in Ijaiiterpncbt. 
S 62, and also Annunirt^ 33 (1927). 
pp. 465-562, upon Strisower’s Report, 
and A.J., 21 (1027), pp. 720-724, 
and t6td., 22 (1028), Special Suppl.. 
pp. 330-333. But see Borchanl in 
1 (1020). pp. 224-227. See 
also Starke in R.j., 19 (1038), pp. 


104-117 ; Ago in SeriUi giuridici in 
rtnore d% F>anti Rovuiiw (1939), pp. 3- 
32 ; lluKgcnheim, pp. .">,'>2-600 ; Cheng, 
Gfnrrai RrinctpJtfi of Law a-fi Applud 
by Iniertiationol Tribvmh (]f)63), 
pp, 218-232 ; Sperduti in Comrnum- 
• azioni f Studi, 3 (19.60), pp 70-104. 

* Although violations of the rights of 
a State prompted hyaelf preservation 
in necessary self-defence are i ot 
international delinquencies beeause 
there IS no mens rea, the\ never- 
theleas-- see above, 5 129— remain 
violations. They can therefore be 
r(‘|>ellcd, and indemnities may be de- 
m.^nded for lUninge done. But Sc hoen 
(ftp. rif.| pp. 115-118) denies (his 

* /.( .J. Rfport^f, 1949, p, 18, How- 
ever, see above, p. 291, n, 4, as to the 
admissibility of circumstantial evid- 
ence for the possible benefit nf the 
injured stale. 
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to its independence through unjuBtifled intervention; in 
regard to its treaty rights through an act violating a treaty ; 
or in regard to its right of protection over citizens abroad 
through any act that violates the person or the property of 
one of its.citizcns abroad. 

Nott-p»T- § 166<i. An international delinquency which during recent 
y®*** I*®® received a considerable amount of attention Ls the 
Debt* snd non-payment by a State of money due under contract to 
^**"***”‘ other States, or to the nationals of other States upon the 
demand of their State, whether the indebtedness may have 
arisen from a loan or from some other contract.* The 
limitation placed upon the use of armed force for the re- 
covery of contract debts by Hague Convention No. 2 of 1907 
has already been discussetl.* The Governments of a number 
of Central and South American Republics frequently insert 
in contracts with tl^e nationals of foreign States a clause 
(known *aa the ‘ Calvo clause ’) whereby the foreign national 
agrees that any claim or dispute arising under the contract 
shall be disposed of by the local tribunals and shall not be 
the subject of ‘ international reclamation,’ thereby pur- 
porting to renounce any claim upon his home Stat(‘ for its 
protection. ‘ Calvo clauses,’ for the forms vary, h^ve been 

' See Hyde. 303, .304; 7»>i. \ol. 20 (1029) (iv.). pp. .nil) .iml 
chille, J 298 (17); Kals^oii, §§ (W). Mann, The Legal Asperts of Momg 
103: The Re^ponsibilittf of (2nil cd., J953), pp. 4+ri MW, And 

Statfs in Jniemational TjQW (1928K see tho casrs of Sirbmn iind Hi.i7ilirii) 

S p. 157<170; TkmVe, In*trnationaler Luann m Franco before the Per 
ckutz vofk AnJUihfglaUbiqtrn (1934); niancnt Court : Seiics A Xos. 20 {ind 
Feller, The Mtxiran Claims Cmn- 21. And set* abo\e, § 137, on fiiumial 
mieeions, 1923-1934 (1936), pp, 173- intervention. On the question of the 
200 ; Nusebaura In /.<n/j Journo/. Inter-Allied Dobta after the First 
44 (1934), pp. 63-89 (on the com- World War see Intermtinnal Con- 
parative and international aspec^ts of cihaiion (Pamphlet No. 287, February 
the abrogation of the gold clause in 1933), and Gideonse and Brant, %bid, 
the Unit^ States). Sec also the corre- ( Pamphlet No. 294, Novemlier 1 933) ; 
appndence between Great Britain and Donkcr Curtins in Thenne du drutt. 
mnee concerning the payment of \i. (1937) pp. 37-r»M; and, in par- 
French Bonds hold by British subjects, ticular, Stopfc^nl in Ttiynlx*©, Rurveg 
Cnid,. 3779 (1931) ; Fischer Williams 1932. pp. 97-172 ; Wheelor^Bcnnett, 
in BiWiofAeca T'lweriVina, ii. (1924)pp. The Wrerk of Rppnration4 (1933)i 
1-86, and the same essay in Hagu^ See also tJic Unifod StatcJ Act of 
JUeueil 1923, pp. 293-361 ; J^ze in April 13, 1934, prohibiting finaiirial 
Hague Heeueil 1926 (iv.), pp. 166-223, tranSfictiona with defaulting iStates : 
andthtd,, 63 (1936) (Hi.), pp. 381-432; iMvmefits, 19;4, p. 191. And sec. 
Thompson in A. iSf. Proceedtngs. 1934, ibid., pp, 194-2] 1, for th4 eorree- 
pp. 136-146 ; Manton, pp. 146- pondence between the UniUjd States 
166. As to changes in cnrrency ays- and the dobtf^r State-i. 
terns see Snlkuwski, Hague Reeueil, * See above, { 136. 
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discussed by a number of international tribunals and with 
varying results. Tt is believed that while they may often 
have the legal effect of ousting the jurisdiction of an inter- 
national tribunal until the remedies of the local courts have 
been exhausted, nevertheless the weight of authoritj^ is 
against the validity of so mu(di of a ' Calvo clause ’ as 
purports to make an individual renounce the right which 
International Law confers, not upon him but upon his home 
State, of protecting him against treatmeMit which contra- 
venes the rules of International La\i 

§ 155aa. The responsibility of a State may become involved Abuse of 
as the result of an abuse of a right enjoyed by virtue of 
International Law.^ This occurs when a State avails itself of 
its riglit in an arbitrary maimer in Mich a way as to inflict 
upon another State an injury which cannot be justified by a 
legitimate ^oh.udcration of its own advantage. Thus inter- 
national tribunals have held that a State may become 
responsible for an arbitrary expulsion of aliens.® The 
Permanent Court of International Ju«^ti(*e expressed the 
view that, in certain circuiuhtances, a State, v^hile technic- 
ally acting vvithin the law, may actually incur liability by 
abusing its rights although, ns the (’ourt 'iaid, such an 
abuse cannot be ])resumed.^ Individual Judges of the 


* Soo Hvde, § nnd m 1 
21 (J927),‘ pp. 2%-303 , UjMou, 
§§ 70 89 . Borchanl, 371 378. «iid 
in AJ.. 20 (1920), pp .W 5t0 
Frf*«niftn, 77m* Jniermtwnal 
btlUv of Staifs for Donml of ,7u<i/ire 
(1038), pp. 4r)()400 : Uuliiiigton, 
i6td., 22 (102H), pp. 00-08. FoIIit, 
tbid, 27 (1933), pp. 461 468, Sum- 
mers III JiJ (/'ar»^), 7 (1931), pp 
667-081. And \2 ^1933), pp. 229-233. 
T^n^kidAs in R.G , 43 (1930), pp 
270-284 , Rnrchard in Annu/iirf, 30 
(i.) (1931), pp 367-398, Lipstciii in 
B.Y., 22 (1946). pp. 130.)46; Frw- 
man in AJ . 10 (1940). pp. 120-117 
So© alw the Xorth Amrrican Drfdging 
Co'n oiaim before the American 
Metican Mixed Claims Commission, in 
AJ., 20 (1926), pp. 800-809, and 
Annuai Digest, 1925-1920 ; and Mexi- 
can Union Raihvay {Limited) case, 
decided in February 1930 by the 


Bntish-Me&ican Claims Coirmisaion : 
Annual Digest,\\V>{^ 19.30, Caa< No.l29 

* See I^utcrpacht, The I unction 
of Law, pp. 286-306 ; Scerm, Vabuso 
del dtnUo net rapporti irUemazionali 
(1930) , Selea, La notion de Vabus du 
droU dans k droit intemalumal (1939) ; 
Kisa, Uabus rft droit en droit #n-/«r- 
natwnal (1963) ; Cheng, Qeneiat Pnn 
ciplen of Ijiio as Apptitd by Inter- 
natwnoJ Tribunals pp 121 136; 
Colitis in Hague RecueiL vo] 0 (1925) 
(I ), pp 1-109; licibholr in Z o,]' , 
I (1999), pp. 77 126; Schloohauer m 
Z r., 17 (1933). pp. 373 3,»4 , Salvjoli 
III If ague Reruril, \ol. 46 (1933) (i\ \ 
pp 00 69, (fUggenhvini ifud., “1 
(1949) (1,). p, 219 261. 

« See below. $$ 323, 324. And see 
Boeck in liagus Recuetl, vol. IS 
(1927) (lii.), pp. 627-640. 

* Free Zones of Upper Savoy and 
the Distnct of Qex : ^nes A, No. 24, 



.146 


RB8P0NSIBIIJTY OF STATKS 


C§ I56aa 

International Court of Justice have repeatedly reforre<l to 
it * ; probably it is implied in the frequent judicial affirma- 
tion of the obligation of States to act in good faith. ^ The 
conferment and deprivation of nationality is a right which 
International I.aw recognises as being within the exclusive 
competence of States ; but it is a right the abuse of which 
may be a ground for an international claim.® The duty 
of the State not to interfere with the flow of a river to the 
detriment of other riparian States has its stjurce in the same 
principle.* The maxim, sic iitere tuo nt alienvm non laedas, 
is applicable to lelations of States no less than to those 
of individuals ; it underlies a substantial part of the law 
of tort in English law and the corresponding branches of 
other systems of law * ; it is one of those general principles 
of lew recognised by civilised States which the Pennaiicnt 

p. 12, and Series A/B, No. 46, p. 167. territory of a not hour itifir State see 
See aloo the case of Certain German the Convention of April lo, 
IntereeU in Polish Upper Silesia z lietween Canada and the Uiutod 
Series A» No. 7* p. 30. States for the settlement of difiTicuUies 

' See e.g. .Judge Aze\e(U» in tl»e ansing out of the oomjilaint of the 
Admisshn case {IX\J, Heprjrle, 104H Unitecl States that fumes dischargetl 
pp. 79. 80); Judge Alvan*z in the from the smelter of the Consolidated 
Admission (General Assembly) rase Mining and Smelt inc Company in 
(LC,J. Reports, 1960. p. 15). iSee also BritinhCohimlua were musing damn ge 
Judge AnzQotti in the Eleclriaty to the State of Washington : V,S 
Company of Sofia case, Series A/B, Treaty Series, No. 98.’< t .J., 30 
No. 77. p. 88. (1936). Siippl., p 163. In the Trait 

* See the Joint Disseiiting Opinion Smelter Arintratwn arising out c»f this 

in the Admission oaso (f.r.J. Reports, Agreement it was held, in 1941, that 
1948, pp. 91, 92). And see the iinderinternational lau' no State has a 

Cpinion of the Court itself in that case right to use or permit the use of its 

for the atatetnent that with regard to territory in such a manner as to cause 
the conditions of admission of new injury bv fumes in or to the tcrntfiry 
members the Charter did not forbid of another' Annual Digest, I{)38- 
the taking into consideration of any ]94(h Case No. 315. And see the 

factor it was possible * reasonably and Keport in the same mattei of the 

in good faith * to connect i^ith the rnternatirmal Joint CommisMon he- 

conditions laid down m thfi ('barter. tiseen ('lanada and the United Stft(e.*» 

* See the MinuUs of the First of February 28, 1931: A,J . 25 

Committee of the Hague Conference (1931). p. 54n When thn inter, 
on Codification of Internationa I T.aw, tiaiioiial Law CVunmisHion adopted in 
1930, pp. 20 and 197. And see 1953 a draft Article op Fisheries 

Rundstein in Z,V„ 16 (1931), pp. which provided, de fsge /srsnda, that 

41-45, and § 293, lielow. States shall Ik* under a dnjjjy to accept 

* See below, j| 178a. And see §§ 174 regulations prescribed hfi an inter- 

and Id'hf, national authority as csacAtial for the 

* On abase of rights gcnernlly see purpose of protecting fishi^ resources 
Gutteridge in Cambridge law Jostrnal, against waste or extenuation, it 
6 (1932)» pp. 22-45. For^n iriKtance ntated that the prohibiti^ of abuse 
of oonventional regulation »d a of rights is supported by j^tiicial and 
nuisance committed by |>rivate per- other authority (Report nff the Cons^ 
sons and affecting injuriously the Mission, Fifth Session. 101%). 
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Court is bound to apply by virtue of Article 38 of its 
Statute. However, the extent of the application of the still 
controversial ' doctrine of the prohibition of abuse of rights 
is not at all certain. It is of recent origin in the literature 
and practice of International Law, and it must be left to 
international tribunals to apply and develop it by reference 
to individual situations. 

§ 1 55b. A State which puts forward a claim before a Kstionsl- 
claims commission or other international tribunal must be 
in a position to show that it has locus standt for that purpose.^ 

The principal, and almost the exclusive, factor creating that 
locus standt is the nationality of the claimant, and it may 
be stated as a general principle ^ that from the time of the 


^ iSee eg. Ball&doro Pallien, p. 
287 , C'avoghen, Svovt sHult auU* i/i- 
(1828). pp *12 52 Aoooiamg 
to Article 811 01 ♦h*' Treaty <»f April 
18, 1831 conatitutinK the European 
Coal and Steel Community (i*ce above, 
p 180) the Court set up by the Comm- 
unity has jurisdiction, inter aim lo 
appeals by member-Statc^ against 
dctisiuns or recommendations of the 
High Authority on accoimt of abuse 
of power 

* On the nature of the claim put 
forward bv a State on Ixfhalf of its 
nationals i^ee the Judgment of the 
Permanent Court of International 
Juatiee of Septr tuber 13, 192N in the 
Caae conurmvg I he FacUfty at i kor- 
zdv' beries A, No 17, pp 25-29, 
Annual DigMl, Hi27 1928, Case No 
170 also Borchaid in Yule Law 
Journal 43 (1933 I93i), pp 303-371, 
for a sitr\e> of otbei leleiant c ases 

* See Hurst in li Y , 1920, pp 
103 182 ; H>de, §§ 275, 280 , Ral- 
ston, 291 348 . Laiiibie in AJ, 
24 (1930), pp 204 278, Borchanl 
in Annuaire, 30 (i ) (1931), pp 377- 
360 , Witenberg in Hague Re^netl, vol. 
41 (1032) (3), pp 14 50 , Borchard in 
RJ , 3rd scr , 14 (1933), pp. 421-407 ; 
Cb. do Viescher, ifnd, 17 (1930), 
pp. 481-484, Btwu of Jhacusaian, 
ilf. pp, 140-146 : Sibert in B.O., 44 
(1037), pp. 614 620 , Sinclair inB h . 
27 (I960), pp 126-144. With regard 
to the nationalit> of corporations see 
below, p. 042, n. 3. As to protection 
of shareholders m foreim oompanies 
see Meiryn Jones m J3, j., 20 (1949), 


pp 223 23h The pnmiplc stated 
uhovi has not )>ecn tullowed in van- 
ibl>. and evciptional i.ises evint m 
which u Mate Im Intn allowed to 
support a claim on the joint basis of 
the claimant's domicile within its 
teiritory and of bjs having made a 
declaration of intention to acquire its 
natioiialitv see Hyde, } 275, and 
Ralston, t 3C)0 See also the ob^rva 
tions of Pit/maurice in B.Y., 17 
(1936], pp 104-110. Ill connection 
with the Fm Alone case in which the 
owners of the ship, which the 
('ommiSMioners held to have been 
itlcgall} Hunk, were nationals of the 
defendant State See also 
IhyeHt 1933 1934, Case Nw 86 (at 
pp 203, 20h) As to the tvir cases 
- Martin Koszia and August Picpen- 
6rtRk— of the successful assertion by 
the Unite<l Statob of Amerra of a right 
of proteition over persons who were 
not its nationals see Wharton, ii, 
§ 175. Moore, in. §§ 490, 491 ; Martens, 
Causes cJUbres, v. pp. 583 699 , Bor- 
chard, § 260 But see Hvde, i § 396, 
who cites a passage in iloor**, in p. 
844, which makes it clear that the 
claim to protect was based upon 
Koszta's admission to American pro- 
tection ad interim b\ the American 
Consul and Cliaige d'Affaires at 
Constantinrplo b> the grant of a 
{tassport or safe-conduct in accord- 
ance with the recognised usage in 
Turkey. See also the case of Edward 
BiUon V Germaap in A.J , 19 (1926), 
pp. 810-815, and ^nfiuoi i>ieeal, 191^- 
1926. Case No. 198 As to the Augiisf 
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occurrence of the injury untU the making of the award the 
claim most continuously and without interruption have 
belonged to a person or to a series of persons (a) having 
the nationality of the State by whom it is put forward, and 
(6) not having the nationality of the State against whom 
it is put forward. The rule thus stated is subject to excep- 
tions in cases in which a treaty lays down obligations of the 
contracting parties with regard to the treatment of indi- 
viduals as in the case of protection of minorities, trustet^- 
ship agreomenfs or human rights generally.^ In such cases, 
any of the contracting parties having a general interest in 
the observance of the treaty may bring an international 
claim which may, in effect, be a claim in the interest of persons 
who are not their nationals. This applies, in particular, to 
treaties concerning the treatment of stateless persons.* 
SimUarly, the rule as to the nationality of claims does not 
necessarily apply to claims on behalf of so-called protected 
persons * who, while not nationals of a State, are in its 
service.* Moreover, it must be noted that while normally 
States only can advance an international claim such capacity 
is not necessarily or invariably limited to States. Thus in the 
case concerning Reparation for Injuries Suffered in *he Service 
of the United Nations the International Court of Justice held 
that as the United 'Nations is a subject of International Law 
and is capable of possessing international right.s and duties,* 


Piepenbrink case see A,J,, 9 (1915), 
Suppl., pp. 353-300. For an aflirma- 
tion of the rule as to the nationality of 
claims see the Judgment of the Per- 
manent Court of International Justice 
of 1939 in the Panevezys-Saldutiskia 
Railway Case : Series A/B, No. 76, at 
p. 16. But see the Dissenting Opinion 
of Judge van Eysinga pointing to the 
consequences of the adoption of that 
rule in cases of changes of sovereignty 
with the result that the new State 
would be unable to espouse the claims 
of some of its nationals (at p. 35). U 
may begregarded as established that 
the rule aeUo personalia nuifilvtr cum 
persona — now abolished in English 
W— is not recognised . by inter- 
national tribunals : see the Dujay 
case, decided by the United States- 
Mesican Claims Commission on April 


8, 1920. Anriual Digest, 1929- 193U, 
Case No. 107. 

^ Sec uhovo, p. 232. and below, 
p, 714. 

* »See below, § 313. 

* See below, § 295. 

* Jt IS probably \Mtli referenre to 
these and similar easi^H that the Inter- 
national Court of .luritiee f>l)H<Tved, in 
the Reparation for Injvnttt case 
Reports, 1949, p. 181) with n'gard to 
the rule that iliplomatje protection 
can be exercised only by the national 
State that ‘there are important ex- 
ceptions to the rule, for th(^ are cases 
in which protection may % exercised 
by a State on behalf of ]i(*rsons not 
having its nationality.’ ^ 

* Sec alx>ve. p. 22, and below, § 5220. 
See also Eagleton in Ha0ie Recueil, 
76(1950) (i.), pp. 346-367. 
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it has the capacity to maintain its rights by bringing inter- 
national claims.^ Also, there is nothing to prevent States 
from conferring an intornatiunal right of action upon other 
international organisations and even individuals by granting 
them a right of direct access to international tribunals. 

'J'hey have done^so, in isolated cases, to a limited extent.* 

§ 155c. The principle of extinctive prescription, that is, Bar by 
the bar of claims by lapse of time, is reoognise<l by Inter- 
national Law. It has been applied by arbitration tribunals (Eztinc- 
in a number of cases.® However, it is desirable that theJJjy^p^j 
application of the principle should remain flexible and 
that no attempt should be made to establish flxed time 
limits.* Delay in the prosecution of a claim once notified to the 
defendant State is not so likely to prove fatal to the success 
of the claim as delay in its original notification, as one of 


» LV 179. Isl- 

IBt. The Court poukted out that 
unleMri the UiuUmI Nations posaesMMl 
capacity to bring an international 
claim |t could not obtain reparation 
for a breach by a Member of ito inter 
national obligation. It held that the 
United Nations must be deemed to 
posHCtfs the powers which, although 
not expressly pnivided for in the 
Chatter, must bo reganled a.s ini[)h( d 
in It for the reason that tliey arc 
essential to the pf'rtoriname of the 
task of the United Nations. 

• Sep below', p. 038. 

* See Verykios, La prweription «n 
droit inirrnationfU public (1934). pp. 
120-193; Ralston, $§083-098, and 
particularly the Oentini case in § 0S7 ; 
Fauchille. §$800-857 (3). and the 
Report of Politis and Charles do 
Visaeher in Annuaire, 32 (1925), 
pp. 1-24 ; the WtUiatns case in Moore, 
ArbitratioM, iv. pp. 4l79'42(t3; 
Lautorpacht, Amlogtes, § 129 . Ca\a- 
glieri in Riviftta, 3rd ser., 5 (1920), pp. 
109-204 , Witenberg, La procedure e( 
la aeuienc^ internalumaUa (1937), pp. 
138-143, and in Hague RerutiL vol. 41 
(1932) (iii.), pp. 27-35; Sorensen in 
Nordiak T.d.. 3 (1932), pp. 161-170; 
Borohard in Annuaire^ 36 (i.) (1931), 
pp. 435-441 ; King in B. 1'., 15 (1934), 
pp. 82-97. See the decision of 
the Graeco* Bulgarian Mixed Arbitral 
Tribunal of February 14, 1927, 
in SarropQtdoa v. Bvdganan Btaie, 


Re^uetf 7 (1927), p. 47; 

.iNNimi /bpcsf, 1927-1928, Ca-ie No. 
173, ainl the ( ook case, decided on 
June 3, 1927, by the United States 
and Mexican Claims ('ommissum ; 
i6id., tW No. 174. The apparent 
rejection of the principle of extinctive 
prescription by the Hainie Uourt of 
Arbitiation in the Fiona Fund case 
in 19(»2 (Scott, Rtpnta of the Hague 
Court of Arbitration (1910), pp. 3-17) 
had not been generally followed : see 
remarks m the OerUwi case, supra. 
The l<eaguc (Modification Committee 
studied prescription in 1928 As to 
cases where tlie conduct of tin’ 'njured 
jierson precludes a claim on his behalf 
see Witenberg in Hague RecueiU vol. 
41 (1932) (ill.), pp. 63-69. See also 
Bases of Diacuaaiov^m pp. 125-135. It 
has been held that the fact that a State 
denies to certain categories of its 
nationals the full htatus or privileges 
of citizenship (see below, $ 15.'>d) does 
not affect its rights in the matter 
of claims by or m respect of the 
individuals in question. See e.g. 
Kahane v. Parisi and the Austrian 
State^ Annual DigesL 1929-193(1, Ciase 
No. 131, And see \\ ilson in d.J., 33 
(1939), pp. U6-148. On nationality 
and war claims see Hanna in Columbia 
Ijauj RevieH\ 45 (1945), pp. 301-344. « 

* Thus it resembles the laches, 
or acquiescence, of English Equity 
rather than the statutory limits 
governing Common Law clafmt. 
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the main juatifioations of the principle is to avoid the 
embarraasment of the defendant by reason of his inability 
to obtain evidence in regard to a claim of which he only 
becomes aware when it is already stale * ; and a protest at 
the time of the occurrence of the delinquency has been 
held to prevent time from running against the claim for 
its redress.^ 

§ 165d. It is a well-established principle that a State 
cannot invoke its municipal legislation as a reason for 
avoiding its international obligations.’ For essentially the 
same reason a State, when charged with a breach of its 
international obligations with regard to the treatment of 
aliens, cannot validly plead that according to its Municipal 
Law and practice the act complained of does not involve 
discrimination against aliens as compared with nationals. 
This applies in particular to the question of the treatment 
of the persons of aliens. It has been repeatedly laid down 
that there exists in this matter a minimum standard of 
civilisation, and that a State which fails to measure tap to 
that standard incurs international liability.’ 


‘ BaUton, $$ 688-605. 

* Ibid,, § 696. Although normally 
individual olaimants are bound by 
the actions of their Governments 
who take up and put forward their 
claims against a foreign State, it 
was held in the case of the Cayuga 
Indian ClaitM before the American- 
British Claims Arbitration Tribunal 
in 1926, upon the analogy of the ex- 
emption in English -speaking countries 
of persons under disability from the 
operation of statutes of limitation, 
that ‘dependent Indians not free 
to act except through the appointed 
a^ncies of a sovereignty which has 
a complete and exclusive protectorate 
over them* ought not to be pre- 
judiced by the delay on the part of 
Great Britain in pressing their claim. 

for the Award see AJ,, 20 (1926), 
pp. 574-694, and Annual Digeal, 1925- 
1926» Case No. 181. In this case the 
«Uim dated from about 1810. ft is 
difficttit to see why the principle of 
this decision should not apply in 
favour of an individual claimant 
who» haring eshauited any pri?ate 


remedies, duly noti&e*- to his own 
Government a claim against a foreign 
State and asks for help. 

Eatoppd, As to the aiailability 
of the pica of estoppel (including res 
judkala) in International Iaw see 
l.<auterpacbt, .iiuUngie.n, §§87-89, and 
arbitrations there cited ; McNair in 
1924, pp. :U-.37; Holohan in 
Boston University Lain lievtetr, 14 
(1934), pp. 78 Pt srq.; Kriede in 
Z.o. y., n (19:15), pp. 017 545. 

See ftlmve, § 24. 

* See IloberVs Claim before the 
Amcrican-Mexican Claims Commis- 
sion : Annual Digest, 19254926, Case 
No. 166. As to the effect on aliens 
of State legislation in the political 
sphere see Preuss in Orotka Soeiely, 
20 (1984), pp. 85-105, an4 the same 
in A.J., 29 (1935), pp. 11)6-218 (as 
to Germany). As to the eieootion in 
(Germany in 1934 of Van ddr Lubbe, a 
Dutchman, found guilty !:of taking 
part in the burning of the German 
Reichstag on February 27,^1933, and 
senteno^ to death und^ a retro- 
active law, see Van Hamel in Jtnea 
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The position is more difficult with regard to the treatment 
of tho property of aliens as compared with that of nationals.* 


Imw HtvieWt ' 10 (1033-1034). pp. 
237-243. See alfio Kuhn in /!.•/., 33 
0030), pp. 338-341 and. in particular. 

The Minimum Standard of 
Intfrvatioiial Jjaw Applied to Alitrut 
(1940). 

> See Borrha«i, $§ 21, 44, 51, 76. 
393 ; Cluiiet, Connallaiione par lea 
aocUtda Hranghts d'aaauraivcea auf la 
vie dUibliea en Italie^ otc. (1912); 
Wehlterg, Das Volkerr^chi tind das 
Ualienisehe Staaievtraichefungmjeaetz 
(1912); Strupp, Das volkerrerhthfhe 
Delikt (1920). pp. 1 18-121. and the 
bibliography on p. H3 ; Siotioll. 
InterveiUion in Iniemaiutnal Law 
(1931), pp. 164-162; PVeeman, The 
Intemaitonal Responsibility of States 
hr Denied of Justiee (1938), pp. 497- 
670 ; Hackvorth* Hi. § 285 ; l.«aut€r- 
paebt in Hagise Hti vnl. 62 (1937). 
(iv.), pp, 34)-348 ; Sibert in R.O„ 44 
(1937), pp. 620-544; De BoeoU in 
n/L, 20(1913), pp. 365-371 ; Audinet. 
tbid., pp. 6-9 ; Anzilotti in Rnista, 
14 (1921-1922), pp. 177 179; Fachiri 
m />’.}. 6 (1926), pp. l.-)9.|71. and 
•bid., 10 (1929), pp. 32-35; Verdrobs 
til Z,o.R.. 4 (1926). pp .320-333, and in 
Hague Recueil, vol. 37 (1931) (in.), 
pp. 367-376 ; N'alloton in Ostrechl, i. 
(1927), pp. 1230-1234 ; Kaufmann, 
ibid., pp. 1256-1260; Lapmdelle, 
ibid,, pp. 1262-1272; Bullington in 
A,J., 21 (1927). pp, 694-705, and in 
.4.iS. Proceedings^ 1933, pp. 103-109; 
Scelle in R.(J., 34 (1927), pp, 463-467 ; 
Bolin in R.J., 3nl »er., 8 (1927), pp. 
441-446; .4.«S. Proceedings, 1927, pp. 
38-48 ; Dunn in Columbia Law 
Review^ 28 (1928), pp. 161-180; 
Piacher Williams in B,Y„ 9 (1928), 
pp. 1-30; Herr, in A.,/., 36 (1941), 
pp. 243-262; KnMsman in A.,/., 4t) 
0946), pp. 120-147. For extracts from 
municipal lavts on the ronOacation of 
private proper! v see Anderson m A V , 
21 (1927), pp*] 526-533. See also 
the following arbitral and judicial 
decisiona ; Norway v. United Statee, 
before the Hague Court of Arbitra- 
tion : A,J„ 17 (1923). pp. 287-290, 
362-399 ; P.O.I-J., Serioe A. No. 7 
{polish Upper Silesia), at p. 33 ; ibid.. 
Series B, No. 6 {Settlers of Oerman 
Origin in Poland), at pp. 23, 24; 
Peter Pdtmdny University Case ; ibid.. 


Senes A/B, No. 61, p. 243 ; UopHns* 
claim, liefoic the American-Mexican 
Claims Commission, A.J., 21 (1927), 
p. 161, and Annual Digest, 1925-1926. 
Case No. 167 ; (obiter) Refund of 
Canadian Duties Cas4*, before the 
British -American Claims Commission 
(1926), Nielsen's Report, p. 368, and 
Annual Digest, 1920-1926. Case No. 
168 ; and the Standard Oil Company 
Tankers Case (1926), Arbitration 
between the UniUnl States and the 
Reparation Commission : H. Y., 8 
(1927). p. 150, A.J., 22 (1928), p. 404, 
and Annual Digest, 1925-1926, Case 
No. 169. 

With sjiccial reference to Mexican 
legislation see Dunn, The Diplomatic 
Protection of A mericans tn Mexico 
(19.33), pp. 332 381, and in Columbia 
fjaw Review, 28 (1928), pp. 166-180; 
(laither. Expropriation in Mexico 
(1940); (Sordon, The Expropriation 
of Foreign -Oumed Property t» Mexico 
(1941) ; Kerr in Illinois Law Reiiew, 
22 (1927-1928), pp. 613-634; Bui- 
lington in A. A , 22 (1928), pp. 5Ct-69; 
Hyde. 32 (19.38), pp. 759-766, 

and .33 (1939), pp. 108-112 See ibid., 
Suppl.. pp. 181-207, for the official 
oorresponilencp ; also in Documents, 
1938 (i.). pp. 420-471. See also Fried© 
in Z.o.W, 9 (1939), pp 31-54: Kunz 
in Sew York i niiersity /mw Quarterly 
Review, IT »1'»40), pp. 327-364 And 
we .\grcoinont of February 1046, 
between < treat Britain and Mexico 
regulating compensation in respect of 
expropriated petroleum properties 
and providing for the appointment of 
cxpiTts : Crad. 6768. 

For the dispute between Hungary 
and Ron mania regarding the applica- 
tion to Hunganan nationals of a 
Roumanian agrarian law see Off, J., 
1027 and 1928 (indexes) ; La rdfarms 
agraire en Roumanie (2 vols., 1927 and 
1928), and Ixi reforme agroire roumatne 
devant la justice internalionale (1928) 
(cnllections of opinions of lawyers) ; 
nnd De4k. V V Hungarian- Roumanian 
Land Dispute (1928). 

The Greek Government agreed in 
1927 and 1928 to repurchase the ex- 
propriated landed properties held by 
British subjects at prices to be fixed 
by free negotiation between the Greek 
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The rule is clearly established that a State is bound to* 
respect the property of aliens. This rule is qualified, but 
not abolished, by two factors : the first is that the law of 
most States permits far-reaching interference with private 
property in connection with taxation, measures of police, 
public health, and the administration of public utilities. 
The second modification must be recognised in cases in 
which fundamental changes in the political system and 
economic structure of the State or far-reaching social 
reforms entail interference, on a large scale, with private 
property. In such cases neither the principle of absolute 
respect for alien private projierty nor rigid equality with 
the dispossessed nationals offer a satisfactory solution of 
the difficulty. It is probable that, consistently with legal 
principle, such solution must be sought in the gi*aniing of 
partial compensation. 

§ 156. The principal legal consequences of an international 
delinquency are reparation of the moral and material wrong 
done.^ The merits and the conditions of the spc^cial cases 


Govumment and the o w uerb. For t ho 
Exchange of Notes see Treaty Series, 
No. 16 (1929), Cmd. 3347. 

For a discusaioa of the buhject hv 
reference to problems which arose 
after the Second World War sen 
Bindchedler, V tr8tanilirh%nQHimssn4ih - 
mm EntAckndtgungspflicht nach 
Volkerrecht (1950) ; Re, Foreign Con 
fisrations (1951); Friedman, 
propntUion in Infer national Lan 
(1953); Worllcv in OrotluH Sonet g 
.33 (1947), pp. 25-36; Doman in 
f,LQ.. 3 (1950), pp. .323-342; Fav 
tott in /J.y., 27 (19ri0). pp. 368-375 ; 
Dnicker in OrotiiM Soc'n>tij, 36 (19.50), 
pp. 75-114 and in lAi.L,Q., 1^(1953). 
pp. .391 -.306 ; Wehberg in Ff/itnchriff 
'ttr Nawiofily (1950), pp. 125.145; 
Jiapradelle and others in Annuaire, 4.3 
(I) (1950), pp. 42-132 ; Van Heoke iii 
/.L.(?., 4 (1951), pp. 344-357 ; Gutter 
idge in L(\LQ., 1 (1062), pp. 14-28 ; 
Schwaraenberger in Current Legal 
Problfmsifra (1952), pp. 295-323. Son 
also Agreement between the United 
Kingdom and Yugoslavia of Deocm- 
her 23, 1948 ; Treaty Scries, No. 2 
(1949), Cmd, 7600, and Agreement 
between the United Kingdom and 
France of April 11, 1951, concerning 


Terms of Compt*i»rintion lor British 
Interests in FVench X'ltumnlHtMi Gas 
and KJeetridtv Undei takings ; 3>e«f\ 
Series, No. 34 (1951), Cmd. 822t, 

* See Schoen. op. rlL, pp. 122-143 ; 
Strnpp, op. at., pp. 208-222 ; Slowell, 
pp. 5,57-599; Kagleion, The A>jrprm.si- 
bility of States in Internahonal Law 
(1928), pp. 182-205; J|>unn, The 
Protection of XtUinuals (1932), pp. 
172-187 ; LaiM, Die Iteeht^folgen lo/- 
kerrechUirher Delikte (11»32) ; Redzer. 
La reparation comine constguence dc. 
Vnete illinU en droit i«t/rwa/io/ici 
(1938); Personnaz, La oration du 
pr/jnAice en droit inicrnallonal puMie 
(19.38); Kehen in Z.o.H., 12 (1932). 
pp. 481-608 ; Rieo in A J., 28 (1934), 
pp. 246-254 ; Dn/as of Di^iisaiont pi. 
pp. 146-152. ‘It a principle of 
international law that thq broaeh of 
an international engagemeflt invoKes 
an obligation to make repa^tion in on 
adequate form * ((*horz6w Fflc/oryease, 
P,C.IJt, Scries A, No. 9,^p. 21 ; to 
the same effect Interpretaiubn of Peace 
Treaties case, 1950, p. 228). 

‘fhe term ‘ inU^mational engagement * 
includes any duty under International 
Law. 
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are, however, so different that it is iinx)ossiblo for the Law of 
Nations to prescribe once and for all what legal consequences 
an international delinquency should have. The only rule which 
is unanimously recognised by theory and practice is that out 
of an international delinquency arises a right for the wTonged 
State to request from the delinquent State the performance of 
such acts as are necossarj'^ for reparaiion of the wrong done. 
What kind of acts these are depends upon the merits of the 
case. It is obvious that there must be pemniary reparation ^ 


* Measure of Damages and InieresL 
(iroat <livorrtity of pniilKc at imsrut 
prevails amongbt interniitioiial tribu- 
nals upon these matters, and any 
general rules whieh might be laid 
do\»n at present uould need to be 
qualilled by many except lona. 

(a) Measure of Damages. Although 
pronouncements can be found both 
in text-books and in auarda to the 
effect that Literitarjonnl Law doch 
not sanction the award of ‘ con- 
sequential f la mages * such as los^ 
of possible business profits {lucrum 
cessans), a formidable array of awards 
IS in existeiKc whuh give damages of 
this nature . for an aiiahsi^ of a large 
number of oases upon the measure 
of flaniages see Halstnn, §§43o4.74, 
I^uterparht, I nnhvj^es, tlo, Ob, 
and, in fwrtioiilar, Marjorie White- 
man, Damages in Intematvtnal Lair, 
3 vols. (11137-11443) (a coinprohensive 
work). See also the prelirninarv ad- 
ministrative derisions of the (ierman- 
Ameriuan Mixed t'laims t’onani'^sion 
(sec A,J.. 18 (lJr24). pp 17 » 180. and 
B. Y., 1921, pp. 222-225), JanaC \ Inim 
liefore the Ameru an-Mexican riaims 
Commisaion : AJ„ 21 (1927), pp. 
362-371. An authoritative exposition 
of and deiiHion on the measure of 
damages will l>e found in the Judg 
ment of the Permanent ('ourt of 
Interuaiional Justice of September 13, 
1928, in the Case conreminq the 
Factory at Chotzdie ; Series A. No 17, 
pp. 31 , 46-48. See also It oth , Schaden^ 
ersaU fur Verleizungen Vrivater bti 
vSikerrechtlirhen Dehkten (1934) ; Wise 
in AJ., n (1923), pp. 24.5 261: 
Yntema in Columbia f^iir Beview, 24 
(1923-1924), pp. 511-627 ; Hauriou in 
R.O., 31 (1924), pp. 203-231 ; Spiro- 
poulos in ZJ., 35 (1925-1926), pp. 59- 
134 ; Stnipp, tkm Mkerrechtliche 

VOL. I, 


Deltkl ( 192<»), pp. 211-213 ; Briefly in 
/i.y.. 1928, pp. 42 49 ; Hvdc m 
22 (1928), pp. 140-142 ; Anzilolti, pp. 
617-5.33 ; Kaglrton in Yale Law 
Journal, 39 (1929). pp. 62- 75; 
iSalvioli in Hague Berveil, vol. 28 
(1929) (in.), pp. 235-276; Bouv6 
in /? / , 3rd ser., 11 (19.30), pp. 
660-686 ; Pcdler, Mexican Claims 
Commititont, I lUli (1936), pp. 
290-307 ; Frwnnan. The I nteniafional 
HespontibiUty of States for Denial of 
Justue (I03S), pp. 571 60.3^ Sibert, 
pp. 317-32S; ('brng, Ceneral Prin- 
ciples of Lair ai Applied by Intet- 
natxfowt T t ibv nah [ pp. 233 253 

{b) Interest, It is the general prin- 
ciple of international tiibunaJs to 
nw'anl interest, at rales which vary 
according to the prevailing circum- 
stances. from the date when a debt or 
other liquidated ricniaiid liooame due, 
or w'lien the injury complained of 
occurred, or from the date of the 
judgment or 'jwanl (as, for instance, 
in the M tmbledon by the Permanent 
(’ourt. Series A, No 1); there may, 
howe\er, have licen conduct on the 
part of the claimant \»hich dis- 
entitles him to the aw'ard of interest. 
See cases discushod in Rabton 210- 
230, 439, 443. 4b7. 660. and lAutor- 
jMicht, §4 63, 64 : Kagleton, op. cit., pp. 
203 206; Feller, oj, cif . pp. 308 311, 
and, in particular, Marjorie White- 
man, Damages in International Istw, 
vol. in. (1943), pp 1913-2006. See 
also the Russian Indemnity rase before 
the Hague (*ourt of Arbitration in 
1912 in Scott. Hague Court Reports 
(1916), pp ^98 323. and the dis- 
cussion of the award of interest 
iip«>n tho debt by Strupp in Z. K., 
6 (1912), pp. 36.3-566, Anzilottt in 
Riiista, 7 (1913), pp. 63-67, and 
Lapradelle-Politis, ii. p. 981. 


5 
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for material damage ^ : and at least a formal apology * on 
the port of the delinquent will in every case be necessary. 
This apology may have to take the form of some ceremonial 
act, such as a salute to the flag or to tho coat of arras of the 
wronged State, the despatch of a special embassy bearing 
apologies, and the like. A great difference would naturally 
be qiade between acts of reparation for international de- 
linquencies deliberately and maliciously committed, and for 
delinquencies which arise merely from culpable negligence. 

If tho delinquent State refuses reparation for the wiong 
done, the wronged State can, consistently with any c.\isl- 
ing obligation of pacifle settlement, exercise such means 
as are necessary to enforce adequate reparation. Among 
the legal questions with regard to which the Permanent 
Court is authorised to exercise jurisdiction, if the parties 
agree thereto, are included * the nature or extent of the 
reparation to be made for the breach of an international 
obligation.’ ® 

Penal § 156a. It is often maintained that, having regard to the 

Damages. gQygfgjgnty gtates, tlicir responsibility for international 
delinquencies is limited to such reparation for wrongs com- 
mitted by them as does not exceed the limits of restitution * 
This view hardly accords either with principle or with 
practice. It is true that international tribunals have held 
that penal or vindictive damages cannot be awarded against 
States.^ However, in the majority of these decisions the 


^ Thas, according to Aifi^le 3 of 
the Hague Convention of 1007 con- 
ceniing the I^awa and Customu of 
War on Land, a belligerent party 
which Tiolatee theee laws nhall, if 
the case demands, be liable to make 
compensation. 

* For an example of the cumulation 
of these means of redress see the 
.fapanese Note of December 14, 1937, 
to the United States concerning the 
sinking by Japanese aircraft of the 
United States gunboat Panay and 
Uiree American vessels in the course 
of the hostilities in China. Japan 
expressed her profound regset at the 
incident, presented sincere apologies, 
promiied indemnification for all losses, 
and undertook ' to deal appropriately ' 


with those rcsponsihir for the incident 
and to issue instrurtioiis uith a view 
to preventing similar incidents in the 
future: Documentt, 1937, pp. 767- 
767 

* Article 36 of the Statute. 

^ SiH) e.g. Kanfnianii in llagut 
Kenml, vol. 64 (193.')) (iv,), pp. 466 
471, and ^ 1.50. 161. and 1.56 of the 
fourth and prereiling editiotis of this 
treatise. 

•’ See e,tj the Lusitania case, 
decidefl in November 192j( by the 
American-Gcrman Mixed rijims Com- 
mission: Annual Digest, 1023*1924, 
Case No. 113. See also t|o Award 
in the case of Portugal v. jQermany, 
decided in June 1930 ; Annual Digest 
1929-1930, Case No. 126. 
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tribunals were guided in this matter by the limitations of 
the arbitration agreement.^ On the other hand, inter- 
national tribunals have in numerous cases awarded damages 
which must, upon analysis, be regarded as penal, i^uch 
punitive damages have been awarded, in particular, fur the 
failure of States to appreiiend or clTectively to punish 
persons guilty of criminal acts against aliens.^ The practice 
of States and tribunals shows other instances of reparation , 
indistinguishable frum punishment, in the form of xjccuniary 
redress unrelated to the damage actually inflicted.® 

1566. The responsibility of States is not limited to res- Criminal 
titiition or to damages of a penal character. The State, 
and tho.ve acting on its behalf, bear criming responsibility Staten, 
for such violations of international law as by reason of their 
gravity, their ruthlessness, and their contempt for human life 
place them WiUnn the category of criminal acts as generall}' 
understoo<l in the law of civilised countries. Thus if the 
Government of a State w'ere to order the wholesale massacre 
of aliens resident within its territory the responsibility of the 
State and of the individuals responsible for the ordering and 


^ In the case of the ('arthagf^ 
decided on May 6, 1913, the Per- 
manent Court of Arbitration, while 
refusing to award the sum of one franc 
for the offence against the French 
flag, held that tho estublishinent of 
the fact that u tState hati failed to 
fulfil its obligations * < oustitutes in 
itself a serious j^nalty ' : iScott, 
Hague ('out t Hfpnrh i. |> 335 

* »See e.g, Jants!" case, in Annual 
Digejtt. 1925*192t>, Case No. 158, and 
comiTient thereon by Ilrierlj in /f. 

9 (1928), pp. 42 ft seq., in partieular 
p. 49. also Kice in A J., 28 
( 1934), pp. 240*254 ; Briggs in Eneaye 
in PdUtcal Setenre tn Honor of H'. W. 
WiUottjghby (1937), tip. 339-353; 
1jauter|>acht in Hague RecueiU ^ol. 62 
(1937) (iv.), pp. 349-357. 

* See e.g. the decision of the 
Council of the League of December 14, 
1926, Off. J.. 7 (1920), p. 172, award* 
ing to Bulgaria the payment of ton 
million levas by Greece as reparation 
for materia) and moral damage in 
addition to compensation for damage 
to movable property. In the Pm 


Alone ease, decided on January 5, 
1935, the Commissioners recom> 
mended that the United States, in 
addition to formally acknowledging 
the illegality of its conduct and 
apologising to the Canadian Govern* 
ment theiefor, should pa> U Canada 
the sum of S25,iH)0 *as a material 
amend in respect of the wrong ' : 
AJ., 29 (1935), p. 331. il\de, i6id., 
p. 300, adduces reasons why this case 
cannot be regarded as a precedent for 
awarding penal damages agamst a 
State in respect of a public claim. See 
also the ifur/inicase between Italy and 
Venezuela, decided on May 5, 1930, 
where the arbitrators held, as part of 
the Award, that certain obligations 
incurred as the result of a manifestly 
unjust decision of a Venezuelan Court 
must be expressly declared to be 
annulled. So payment was ever 
insde in pursuance of that decision, 
but the Tribunal was of the view that 
as an illegal act had been committed 
the consequences of that act must be 
expressly effaced: Annual Digest^ 
1929*1930, Case No, 93. 
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the execution of the outrage would be of a criminal character* 
The preparation and launching of an aggressive war - now 
that resort to war os an instrument of national policy has been 
condemned and renounced in solemn international engage- 
ments ^ — must be placed within the same category.® 

There are no international judicial decisions laymg down 
aod applying the principle of criminal responsibility of 
States. This is largely due to the absence of international 
tribunals endow ed with the requisite jurisdiction. But tradi- 
tional International Law, in permitting war and reprisals 
as a means of redress against a State deemed guilty of a 
violation of international law, sanctioned coercive action 
not necessarily limited to mere compensation for a wrong 
received. The sanctions of Article 16 of the (’ovenant of 
the League and of the corresponding provisions of the 
Charter of the United Nations ® are, in part, of a jienal 
character in relation to vvhat may propeily he described as 
the crime of war,* The universal lecognition as part of 
International Law of rules penalising war crimes by indi- 
viduals responsible for violations of the laws of war^ 
affords another instance of the recognition of ciimiiial 
responsibility of States. For war criminals are, as a 
rule, guilty of acts committed not in pursuance of 
private gain and lust but on behalf of and us organs of 
the State. 

Undoubtedly, the lepiession, by means appropiiate to 
the seriousness of the offence, of criminal conduct of collect- 


^ See vo). 11 . 52fe-r}2l an to the 

General Treaty for the Kenuntiation 
of War. See alfto Article 2 (4) of the 
Charter of the United Nations 

* In 1027 the Eighth Assemhlv of 

the League of Nations adopted a 
Resolution in which war of aggrvs- 
sion was described as an international 
crime : Records of the Eighth Assem- 
bly* Plenary Mcoti gs, p 84 A 
resolutiorfbf the Sixth Pan-Amenran 
Conference declared wars of aggres- 
sion to be a ^ crime against the human 
species*: 22 (1928)* pp. 366, 

See also Lauterpacht in B.Y., 
21 n044)* p. 8t 

* Chapter Vll of the Charter. 


* Article (i of the (*hartcr annexed to 
the Agieeinent of August 8, 1046* for 
the Piinishment of the \tajor War 
Cniuinals providcrl that ainiuig the 
crimes toming the jOnsdiction 

of the Tribunal there shall he ' (a) 
Crimes against |>eace. Namely* plan- 
fling* preparation, initiation, or u aging 
of a aar of aggression or«n war in 
violation of intcmationar treaties* 
agreements* or assurancesi or par- 
tit ipation in a common plan or 
conspiracy for the accomplishment of 
any of the foregoing ' • AJ, 39 
(1946)* Suppl.. p 2M>. Cmdl. 6669 


• Vo) n. i 261 
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ive units raises difficulties of a legal and ethical nature 
inherent in the notion of collective responsibility and 
punishment. Yet it is impossible to admit that individuals, 
by grouping themselves into States and thus incrcasuig 
immeasurably their potentialities for e\ il, can confer upon 
themselves a degree of immunity from criminal liability and 
its consequences which they do not enjoy when acting in 
isolation Moreover, the c.\treme drastic consequences of 
criminal responsibility ol Stales are capable of modifleation 
in the sense that such responsibility is additional tr> and not 
exclusive of the international ciiminal liability of the 
individuals guilty of crimes committed in violation of 
International Law.* 


Ill 


STATE EESPONSIBILITY FOR ACTS OF STATE ORGANS 

See the literature iiuotecJ «l>ove at the (ummeiHemeut of ^ 1 IS, and enpemlly 
Moore, vj, ^ 098-1018 Rorthaid, §§ 7o SI ami 127 130 -vSehoen, op. 
at , pp. 80 122 Mariiioin, La Jiespon^abiltia titgh Statt per gh Aih da 
loro ItnppreMntanh (19H) Strupp. Da9 nHcnuhfhrkp DcltU (1920), 
pp 03 88 Kd^lct^ui, iStufe Het^pon^ibiUtg m htUrualtonul Law (1928). 
I'p- •** 7r> - Harvard I>raft Con\(Mjtion (and Cumnient), 23 (1929), 
April 8ptci.il XiiinU’r, pp. 115 ISH iMr \ f'fanttttirthfhkitt dfr 

Stunh’tt fa/i( luirh dem ]olk(ntdU (1952) in Jfagin, Heeutil, 

vol Ht (I'ki.i; (i\ jip. 101 1 1 1. 


§ 167. States muHt bear vicarious responsibility for allKeeponii 
internationally injurious arts of their organs. As, ^^owever, 
these organs are of different kinds and of different position, with 
tlie actual responsibility of a State for ai*ts of its organs 


^ For It must be borne in mind that 
individuals are subjects of iiitei- 
national lew not merely as l)ene- 
fioianes of nphts. They are also 
subject to international duties not 
only in exceptional situations as 
blockade runners, pirates or war 
orinimals. but also, more geiiera11>, in 
their capacity as organs of the State. 
The modern tendency to treat in- 
dividuals as subjects of international 
law must not be identitied with one- 
sided emphasis upon enjoyment of 


corned, 

rights aiising from international Lam . 

At the same time it is clear that 
unless the criminal responsibility of 
btates IS to be reduced to the vanish* 
mg point of laiK , ita enforcement must 
1)6 placed in the hands of iiu partial 
Internationa igem les operating within 
the orbit of a politically organiseil 
international society. Seo also above, 

^ 153a. For the litemture on the 
estabbshment of an international 
(rimmal court s(.»c above, 127<i, 134, 
and in particular, vol. n, § 257. 
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' varies with the argents concerned. It is theeefore necessary 
to distinguish between internationally injurious acts of 
Heads of States, of members of a Government, of diplomatio 
envoys, of parliaments, of judicial functionaries, of adminis- 
trative officials, and of military and naval forces. 

Inter- § 168. Such iAtemationaUy injurious acts as are com- 
mitted by Heads of States in the exercise of their official 
Act* of functions are not our concern here, because they constitute 
international delinquencies, which have been discussed above 
(§§ 151-166). “ But a monarch can, like any other indivi- 
dual, commit in his private life many internationally in- 
jurious acts. The position of the Head of the State, who is, 
within and without his State, neither under the jurisdiction 
of a court of justice, nor under any kind of disciplinary 
control, makes it a necessity for the Law of Nations to 
impose a certain vicarious responsibility upon States tor 
internationally injurious acts committed by their Hea<]s in 
private life. Thus, for instance, when a monarch during 
a stay abroad commits an act injurious to the property 
of a foreign subject and refuses adequate re])aration, 
his State may be requested to pay damages on his 
behalf. 

Inter- § 169. As regards internationally injurious acts of members 
of a Government, a distinction must be made between such 
acts as are committed by the offenders in their official 
o(0«vem-<’^P^^fy> other acts. Acts of the first kind constitute 
ment*. international delinquencies, as stated above (§ l.'iS). But 
members of a Government can in their private life perform 
as many internationally injurious acts as private individuals, 
and we must ascertain therefore what kind of responsibility 
their State must bear for such acts. Now, as members of 
a Government have not the exceptional position of Heads 
of States, and are therefore under the jurisdictioh of the 
ordinigy courts of justice, there is no reason w)iy their 
State should bear for internationally injurious a<H8 com- 
mitted by them in their private life a vicarious responsibility 
different from that which it has to bear for acts of private 
persons. 
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§ 160. The {ipsition of diplomatic envoys who, as repre- inter- 
sentatives of their home State, enjoy the privileges 
exterritoriality, gives, on the one hand, a very groat im- Acts of 
portance to internationally injurious acts committed by^j^jc" 
them on the territory of the receiving State, and, on 
other hand, excludes the jurisdiction of the receiving State 
over such acts.^ The Law of Nations therefore makes the 
homo State in a sense responsible for all acts of an envoy 
injurious to the Slate or its subjects on whose territory he 
resides. But it depends upon the merits of the special case 
what measures beyond simple recall must be taken to satisfy 
the wronged State. Thus, for instance, a crime committed 
by the envoy on the l/Oiritory of the receiving State must 
be punished by his home State, and in s])ecial circumstances 
and conditions the homo State may be obliged to disown an 
act of its cn.oy. to apologise or expres-s its regret for his 
beha\iour, or to pay damages. Such injurious acts as an 
envoy performs at the command or with the authorisation 
of his homo Stato, constitiite international delinquencies for 
which the home State bears original responsibility, and for 
which the envoy cannot personally be blamed. 

§ 101. As regards the internationally injurious activity Inter- 
of parliament.s, it must be kept in mind that, important Jnjurioiil^ 
as may be the part parliaments play in the political life 
a nation, they do not belong to the agents which Tcpresentments. 
the State in its international relations with other States. 
Therefore, however injurious to a foreign State the activity 
of a parliament may be. it can ne^er constitute an inter- 
national delinquency.* On the other hand, the State bears * 
full international responsibility for such legislative acts of 
parliaments as are contrary to International Law' and ns 
have be€*n finally incorporated as part of its Municipal Law,* 

§ 162. Internationally injurious acts committed by judicial im^r- 
functionaries in their private life are in no way different 
from such acts committed by other individuals. But these Act# of 
functionaries may in their official capacity commit suchpunctfen. 

See below. §§ 3S0-3S8, 39L • See. for a oaref\i] study of tbeI>enlalof 

sobjoot. Sibert in R.O., 48 (1041-1945), Juttice, 

See details in Borohard. § 75. pp. 6-34. And eee above. { 22. 
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acts, and the question is how far the vicariot^ responsibility 
of a State for acts of its judicial functionaries can reasonably 
be extended in face of the fact that in modern civilised 
States these functionaries are almost entirely independent 
of their Government.^ Undoubtedly, in case of such 
denial * or undue delay of justice by the courts as is inter 
nationally injurious, a State must find means to exercise 
compulsion against such courts. And the same applies to 
an obvious and malicious act of misapplication of the law b}' 


^ Wharton, ii* § 230. contains 
abundant and instructive material 
on this question. For the assassina- 
tion in Switzerland in May 1023 of 
Vorovski, the chief Russian delegate 
to the I.,ausanne Conferenc'e, and the 
subsequent acquittal of the person 
accused of the crime see Toynbee. 
fiutrey, 1024. pp. 25S, 260. And see 
Garner in R.F., 10 (1020). pp. 181- 
189. When in July 1043 the iSiipreme 
Court of Eire gave a judgment 
affirming jurisdiction over ceitain 
Latvian and Estonian vessels of 
ahich Soviet Russia claimed to be 
the oisner, the Itussian Government, 
in a communication addressed to the 
High Commissioner for Kire in 
London, protested against the judg- 
ment as being illegal and placed the 
responsibility for it on the Govern 
ment of Eire: Irish 75 

(1941), p. 215. 

* See Borchani, §$ 127 130; and 
in 1 (1920). pp. 242-247. The 

term * denial of justice ' is also applied 
to unjust action or inaction liy the 
Executive: see Ralston, 116, 116 
See also A.iS. Proceedinqs^ 1927, pp. 
27-38 ; Strupp. Das rolkrrrerhihcM 
Delilt ( 1020), pp. 70 86 ; Dunn, 
The PrnUction of Nationals (1032). 
pp. 146-156; the same. The Diph- 
nuUie Protsrfion of Awmeans in 
Mexico (1033), pp. 190-273 ; Moussa. 
VHtanger el Ut justice nationale ( 1034) ; 
Feller, The Mexican Claims Com- 
mMons, (1036). pp 128- 

164 : Euitathisd^a, La responsahilitd 
inUmationale de V^Uit pentr Us actes 
du orgafiee judiciaires el U prohllme 
dfH ddni de justice en droit international 
(1037); Freeman, The hUernatumal 
ReapondbilUy of Stales for Denial of 
Justice (1938) (a scholarly and ex- 


haustive work); Eagletnn in A,J., 
22 (1028), pp. 538 550: Dumas in 
R./.. 3rd ser , 10 (1020). pp. 277-307 ; 
Hoijor in ILL (Parts), 5 (1030), pp. 
115-146; Fit/muiirice in /f. 13 
(1032), pp. 93-114, (’h tie Visseher 
in Dngtte Recuetl, vol. 52 (1035) (ii.). 
pp. 360 440 ; LiKsitryn in .1 J.. 30 
(1036), pp. 632 64t»; Ispugel in .1 J., 
32 (1038), pp. 62 81; 'IVn^kidcs in 
R fr , 46 (1030), pp 373-380 ; Puente 
ill Michigan Lair Iiericu\ 43 (1044). 
pp. 383-406; Rihert in R.G , 48 (1) 
(1941-1045). pp 5-34. In ii numlxT of 
cases international tiibunnl*^ ha\e held 
that the non-oxt^cution or remission 
of a sentence on the (uipnt or the 
granting of an amnesty (onstitutes a 
denial of justice to the fniuied alien : 
see eg, the Putnam rase, the 
case, and the MalUn t ase all det‘tded 
in 1027 b\ the I nited States Mexican 
General Glniins <’ommi«<»tion Annual 
Digest^ 1027-102H, ('a^es Nos 141, 
143, 144 See oKo ibu) , 1033-1031, 
Case No. 04, where, in I he Adams 
ca'se, the T'nited States-Panarim 
OlainiH (’ommiitsion awarded damaireH 
to the claimant on the grtuind that 
the offender had received inadequate 
punishment. I'he same Gornmissinn 
awanled damages on aecouiit of an 
amnesty granted to the otTemler ; 
Denham case, ibid.. Case No. 06. Jn 
the Solomon case, decided hi 1033 by 
the United States - mnnnia Claims 
Commission, damages werq awarded 
to the claimant on the ground that 
hJs conviction by a Panamapian court 
had been due to the faett that the 
court was undnlv influcnf^d hv loc^al 
feeling : ibid., 1033-1034, Cdse No. 03. 
Jn fact, the term * denial of justice * ie 
at times used to cover all international 
injuries affecting aliens: see eg. 
Hyde, {281. 
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the courts which is injurious to another State. But if a court 
observes its own proper forms of justice and nevertheless 
makes a materially unjust order or pronounces a materially 
unjust judgment, matters become so cQmplicated that there 
is hardly a peaceable way in which the injured State can 
successfully obtain reparation for the wrong done, unless 
the other party consents t<3 bring the case before a court of 
arbitration.^ 

§ 162a. It is a recognised rule that an international tribunal Exhaus- 
will not entertain a claim put forward on behalf of an alien 
on account of alleged denial of justice unless the person in Uemedi<>a 
question has exhausted the legal remedies available to him 
in the State concerned.* So long as there’ has been no final 
pronouncement on the part of the highe.st competent 
authority within the State, it cannot be sjiid that justice 
has been definitely denied and that a valid international 
claim has arisen. 'I'he substance of this rule, usually re- 
ferred to as the ‘ local remedies ’ rule, is frequently included 
in conventions providing for obligatory jurisdiction of 
international tribunals. However, failure to exhaust the 
‘ local remedies ’ will not constitute a bar to a claim if it 
is clearly established that, in the circumstances of the case, 

' For the mterestinc <atic of the (V»3o), pp. r>04'52<> ; Ihiiiii, Tht 
Co/tla Rira IWket^ dptuh’d in 1891, Proiertmn of Natwnah (1932), pp 
between Holland and (Jreaf Britain, l5d-lo9 ; Witonberg, 4<i vo/ura ri 
sec Bles in HI., 28 (1898), pp. 4.’52- la ^entfnee tvtrrnaiumnhs (I M7), pp. 

488 ; HegeNp' rgor in H G., 4 (1897), 153 135. and in Hague Hfcneii vol. 41 

pp. 735-745 : Valery in R.O., 5 (1898). (1932) (ni.), pp. .M)-58 ; Freeman. Tke 

pp. 57 (9); Moore, i 14 S See IntfrnaUvml U€^prm\h\U*g of Staies 

also rilinann, I)e la rt^tpouf^abihU de for Dental of JuHtce (1938), pp. 403- 
IVfuf en matihr judinatre (1911); 455; Borrhard in ZoV., 1 (1929), 

Bi>rebar<l. § HI; 01 ken in H.I. pp. 233 242 ; the Name in 4q»utitre, 

iOertem), 4 (1926), pp. 33 42. The 35 (2) (1931), pp. 424 435, and in 

whole eorreapondriK e on the nubjeet A «/., 28 (1934), pp 729 733 : Fachiri 
and the a wartl are printed in Mai tens, in H.Y., 12 (1931), pp 95 10(1. and 
S.R.6., 2nil Rer., 23 (1898), pp. 48, ibid, 17 (193C). pp. 19-30; Fried- 
715, and 808. See eKo the rArnfOH mann in //./., 3rtl ser, 14 (1933), 
ease, derwied in 1931. between ( treat pp. 318-327; Tdn^kidAf*. tbtd , pp. 

Britain and France: A.J , 27 (1933), 614-536; Ago in Arrhtrw di dtriUo 

p. 153; Annual Digest, 1931-1932; publico, \{)\ iii. (2) (1938) pp. 181-249. 

HudRon in AJ., 20 (1932), pp. 894- c^e alao dispute between Pei'sia 
807. and (Ireat i>ritain in 1032 and 19.33 

• RoMen of Di^evssioH, iii. pp 138- concerning the Anglo-Feraian Oil 
139; The Reitftnnjiihthty of Company 'a Conccjwion in PcThia; 

SUitet ta InUrtteUiiMal Lavf (1928), Toynbee, Sun^ey, 1034. pp. 224- 
pp. 06-124, and in R.I,^ .3rd Ror., 11 217 ; Verzijl and othem tn 4aa»a4re, 

(1030), pp. 643-650. and tbid., 16 45(1054). 
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an appeal to a higher munioipAl authority would have had 
no effect, for ins&noe, when the supreme judicial tribunal 
is under the control of the executive organ* whose acts are 
the subject-matter oi the complaint,' or when the decision 
complained of has been given in pursuance of an un- 
ambiguous municipal enactment with the result that there 
is no likelihood of a higher tribunal reversing the decision 
or awarding compensation or, as a rule, when the injury to 
the alien is the result of an act of the government as such.' 
Inter- § 163. Internationally injurious acts committed in the 
exercise of their official functions by administrative officials 
and military and naval forces of a Stale without that State’s 
tntire command or authorisation, are not international dclin- 
e^Hm b^cfl'Use they arc not State acts. But a State 

(•ryand bears a wide and altogether unrestricted* vicarious re- 
Fwm. sponsibility for such acts because its administrative officials 
and military and naval forces are under its di.scipHnary 
control, and because all acts of such officials and forces in 
the exercise of their official functions are imtm facie acts 

' See Brown*8 oaae, dooided on No 129 Bubstantially reduces the 
November 23, 1923, by the British* operation of that (^Innso to n condi- 
American Glaimfi Arbitral 1 ribunal : tion of otwerving the lov il remedies 
Annual Digest, 1923*1924, i'W No rule. 

35. * Borchard (§ 77) objoctn to this 

* See the Award of Nfnrch 1933 Rtatement. In the Zafiro case (192r>) 
given by Unden, Arbitrator, m the the American'Bntiflh ClainiH Arbi- 
dispute between Greece and Bulgaria tration Tribunal based the 1ial>ility 
concerning the /fi^pre/u/ton o/drftc/e of the United States for looting 
181 of ihf. Treaty of SentUy : A J , by the rinnebe crow of a BritiBh 
28 fl934), p. 787. See the Award of supply ship attached to the American 
Bagge, Arbitrator, of Mav 9, 1934. in fleet upon the culpable lack of control 
the dispute between Great Britain by the offieors ; see AJ., 20 (1026), 
and Finland: Annual DigeM, 1933 pp. 385-390, and \nnual 
1934, Case No. 91. For comment 1926,0080X0.161 See oIro the />in 2 
thereon see Borchard in A./., 28 case, decided by the United StatcH- 
(1934), pp. 729-733; Beckett in Panama Claims OommisMon (Jnni/ul 
Hague Reewilt 60 (1034) (iv.), pp. Digest, 1933-19.34, Case No. 100), 
198-303 ; Freeman, op. ett., pp. 423- where the Unitcfi States Was held 
434; and Fachiri, op. cU. ^e also responsible for damage caused by 
Z.d,V., 4 (1934), pp 671-684. And trespassing Anierican sailors engaged 
tee Inter-ocean Transportatton Corn- in e^tercises off the coast For a 
pony of America v. Tie United States criticism of the decision see (orchanl 
cf Amrultt: Annual Digest, 1935- in A. J., 29(1935), p. 101 Ai^ seethe 
1937, eSase No. 116 (at pp. 272-274), decision given in December 1931 by 
on purely illusory remedies. The the Unlt^ States Court of (jhaitns in 
interpretation given to the Calvo Royal UaUand IMjyd v. TAI United 
Clause (see above* ) 156a) in some SiateSf A.J., 26 (1932), pp. 399-4)9, 
cases--e.g. Mexican Union Railway which, at p. 410 relies on tie state- 
ease s Annual Digest, 1929-1930, Case ment in the text. 
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of the State.^ Therefore, a State has, first of all, to disown 
and disapprove of such acts by expressing its regret or 
even apologising to the Government of the mjured State ; 
secondly, damages must be paid ‘ where required ; and, 
lastly, the offenders must be punished according to the 
merits of the special case. 

As regards the question what kind of acts of administrative 
officials and mihtary and naval forces are of an internation- 
ally injurious character, the rule may safely be laid down 
that such acts are internationally injurious as would con- 
stitute international delinquencies if committed by the 
State itself, or with its authorisation.'^ 


It lb of importance to quote again 
here Artirle 3 of the Hogue Conven 
tion of 1907 (onterning the Laws 
and CuBt<3mfi of \^ar on j^nd, ahicfi 
stipulates that a State is re8|)onfeible 
for all nets lomniitted by its armed 
forteb The hostilities between the 
Chiiuse and Jipanese fortes round 
Shanghai in 1032 raised the question 
as to the responsibility for rlainage 
done to aliens by the forces of a State 
in the tcintor} of another Stato in 
circuinMiances not amounting to war 
Ihe British (government informed 
both parties to the dispute that it 
must hold each side lesponsible for 
any loss to British life and property 
cauRC'd by their respettixe aimed 
femes (see statement by »*^ir John 
Simon oil P>bruar> 18, 1932, 261 H C. 
Deb 5 s , col IhJl) On principle it 
18 not irrelexaiit in such cases to 
inquire into the legalitx of the action 
taken by a State in the terntory of 
another State See \N right in A •/ , 
26 (1932). pp r>S6 590 In February 
1938 the liiitod States announced 
that it woiilei attnlmtc^ to Japan re 
sponsihility fur damage raused to 
United States nationals or pioperty 
by Japanese armed forces in China 
For a entieism of that annoiiiu ement 
see Borchard in ^4 «/ , 32 (1938), p 534, 
n. 4. Hut see Laut-erpaeht in Legal 
Problems %n the Far KtuAern Conflict 
(ed by Wright. 1941), pp 153 156 
■ (Jrotius, II. 0 17, § 20, denies 

this ' Neqtie vero si quid milites, 
aut terrestres, aut nautiei, contra 
imperium amicis not uissent. regos 
tenon. . ' It has been hold that 

a State is responsible for the injurious 


acts of soldiers on leave Bellon ease, 
decided on June 18, 1929, by the 
French Mexican Claims Commission - 
Annual Digest, 1929 1930, Case No. 
i04 But see the Crordon case, ibid\ 
Case No 103, where Mexico was held 
not liable for injuries caused by army 
doe tors engaged in private target prac 
ttce (L Tilted htates Mexican Claims 
ComniiHSion, October 8, 1930) 

* Some instructive cases may l>e 
quoted as exaniples 

(1) On November 26, 1005, Has 
luann, a memberof thecrew of the Ger 
man gunboat Panther (see H G , 13 
( 1906), pp 200 206), at that time in the 
port of Itajahy in BraziJ,fai)ed to return 
on board his ship The commander 
of the Panther sent a search party, 
comprising three officers ip plain 
clothes and a dozen non commissioned 
officers and sailors in uniform, on 
shore for the purpose of finding the 
w hereabouts of Uasmaiui This party, 
during the following night, penetrat^ 
into hcveral houses, and compelled 
some of the residents to assist them 
in their Kearch for the missing 
Hasmann, who, however, could not 
be found He voluntarily returned 
nil board the following morning 
As the scan, h v tulatod Brazilian terri- 
torial supremacy, Brazil lodged a 
complaint with Germany, who, after 
an inquiry, disowned the act of the 
commander >f the Panther^ formally 
apologised for it, and punished the 
Tominander of the Panther by relieving 
him of his command. 

(2) Another example occurred in 
1904, when the Russian Baltic fleet, 
on its way to the Far East during 
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Bttt it must be specially emphasised that a State never 
bears any responsibility for losses sustained by foreign 
subjects through legitimate acts of administrative officials 
and military and naval forces. Individuals who enter 
foreign territory submit themselves to the law of the land, 
and their home State has no right to request that they should 
be treated otherwise than as the law of the land authorises 
the State to treat its own subjects.* Therefore, since the Law 
jf Nations does not prevent a State from expelling aliens, the 
home State of an expelled alien cannot, os a rule,* request 
the expelling State to pay damages for the icksses sustained 
by him through having to leave the country. I'herefore. 
further, a State need not make any reparation for losse& 
sustained by an alien through legitimate mea.sures taken b} 
administrative officials and military forces in time of war,* 
insurrection,* riot, or public calamity, such as a fire, an 
epidemic outbreak of dangerous disease, and the like. 


IV 


STATE KESPONSIBIUTY FOR ACTS OF PRIVATE PERSONS 

Se« the literature quoted above at the comment enii'ot ot f 148, and 
jspeeiaily Moore, vi. §§ 1019-1031 Borfhartl, §§ 80 96— SthcHMi, op. cit 
pp. 63-80. See also 4ria« in 7 (1913), pp. 724-706--Oc>el>el in J.J., 
8 (1014), pp, 802-852 — Striipp, Dan volkerrechtliche Debit (1920), pp. 
89-108— Jess, Pohtisrhe Handlungen Privater gegen tUu AusfantJ uvd 


the Kiutflo-Japaneee War, lired upon 
the Hull fishing; licet off the Dogger 
Bank. See belo^v, vol. li, § 6. 

(3) In December 1915, during the 
First World War and, at a time when 
the United States was still neutral, an 
Aiustrian submarine fired upon an 
American merchantman, flying the 
American flag, m the Mcditeiranean. 
The United States Government de- 
manded an apology for this 'de- 
liberate insult to the Hag of the 
United States/ punishment of the 
submarine commander, and repara- 
tion for Aa damage done (A.J., 10 
(1916), Special Suppl., p. 306). For 
some otW oases see the former 
editions, f 163. 

For an instance of State responsi- 
bility for acts of soldiers in breaob of 


duty see Yournann' claim lieforc the 
Amenc an - Mexican Claims Arbitra- 
tion Tribunal in A.J,, 21 (1927), 
pp. 671-679; Annval Ihgent^ 1925- 
1926. Case No. 162 

’ Provided, bowevei, that Hiich law' 
does not \io)ate eHsential principles 
of justice. See below, § 320. 

• See below, g 323, for the quali- 
fication of the right to exjiel aliens. 

• But see above, p. 363, n. 1. 

• *See, for iniitaneo, tho lA/zon 
tHu^ar Refining Co.'s claitf^ before 
the British-Ainerican Claimf Com- 
mission in A.J., 20 (1926)7 p. 391, 
and Annual Digest, 1926-1996, Case 
No. 164. As to Uesponsibilitjr for acts 
of Insurgents and liioters see below. 
I 167 
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da$ VijUhfTechi (1923) — Eagleioti, HlaU Hupoma^lity in ItUemalional 
Law (1928), pp. 70-tM, 12.) ir»l) Die xolkerrrrhOK he Vtrani- 

worUuhleti dee SUuUcs fiir dif Preesi (1949)- -Harvard Dralt Conwntion 
(and (!k)inmont), A.J,, 23 (1929), April, Spoml Number, pp. 188*196 — 

Monaco in Utvhlu^ 18 (1939), pp. 3*39, 193-261 (^mfcrciuc for the 
C(Klificatiori of Inteniatiorul bn a of Dm iiftMum. iii (' lo, M 69. 

129. V. pp. 93-121. 

§ 164. As regards State responsibility for acts of private Vicarious 
persons, it is first of all necessary not to confuse the original 
with the vicarious responsibility of States for internationally iion to 
injurious acts of private jiersons. International Law 
imposes the duty niion every State as far as possible to Reaponsi- 
prevent its own subjects, and such foreign subjects as live Acts'o^f^*^ 
within its territory, from committing injurious acts against J'rivate 

K fi rfloofi 

other States, A State which either Intentionally and 
maliciously or through culpable negligence does not comply 
with this duty eommit.s an international deliiKpiency for 
which it has to bear original responsibility. But it is in 
practice impossible for a Slate to prevent all injurious 
acts which a private person might commit against a foreign 
State. It is for that reason that a State must, according 
to International Law, bear vicarious responsibility for such 
injurious acts of ])nva1 e individual as it is unable to prevent . 

§ 165. Whereas the vicarious responsibility of States for \ uariou» 
uflicial acts of admiin.^trative oflicials and military and 
na\al fones is unrestricted, their vicarious responsibility Acts of 
for acts of private jHTsons is only rtdative. For 
sole duty is to exercise duo diligence to prevent inter- relative 
nationally injurious acts on the part of private jiersons, 
and, in case sueli acts have nevertheless been committed, 
to procure .satisfaction and reimration fpr the wronged 
State, as far as possible, by punishing the offenders and 
compelling thorn to pay damages where retpiired. Beyond 
this limit a State is not responsible for acts of private 
persons ; there is in particular no duty for a State itself 
to pay damages for such acts if the offenders are not able 
to do it. If, however, a State has not. exci ised due diligence 
it can be made responsible and held liable to pay damages.^ 

> 8ee Borohard, § 87. fio« the by (he Council of the I-e«gue after 
^Queation put to, and Answer given bv, the Janina-Porfti affair in 1923: 
toe Comiuinion of Jurists ap|)umUHl * Fifth QueMion: In what circum- 
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MnnioipAt 1 166a. It is a oonsequence of the vicarious responsibility 
States for acts of private persons that their criminal 
agftinat offences against aliens' (such offences being indirectly 
Alwiu. offences against the respective foreign States because the 
latter exercise protection over their subjects abroad), and 
especially against the Heads and diplomatic representatives 
of foreign States,* must be punished according to the ordinary 
law of the land, and that the civil courts of justice of the 
land must be accessible for claims of foreign subjects against 
individuals living under the territorial supremacy of such 
country. 

Besponci- § 1656. The vicarious responsibility of States for acts of 
Aou^l insurgents and rioters ’ is the same as for acts of other 
saints private individuals. Therefore only in case a State by 
Riotm exercising due diligence could have prevented, or im- 
mediately crushed, an insurrection or riot, can it be made 
responsible for acts of insurgents and rioters.^ In other 

fttancea and to what extent is the the American Mexican Arbitration 
responsibility of a State involved hy narnis Tribunal m A J., 21 (1027)» 
the commission of a political crime pp. 362-380; and Brierly m B.Y.^ 
[sctltal, against foreigners] in its 1028, pp. 42-49. And see above, 
territory T Rtply : The responsibility § 156 (ii.) bee also above, § 164. the 
of a State is only involved by the C’or/w f case, on tin question of 
commission in its territory of a the responsibility of a ^♦'•tc by refer- 
politicai crime against the persons of cnco to the mere fact that the wrong- 
foreigners if the State has neglected ful act has occurred on its territory, 
to take all reasonable ipeasures for On the responsibilit) of Israel for the 
the prevention of the crime and the murder im Septcml>cr 17, 1946, of 
pnreuit, arrest, and bringing to justice Oount Uernadotto while acting iindei 
of the crimmal The recognised the authority of the United Nations see 
public character of a foreigner, and Wright in A J , 43 (llMM) pp Do KM 
the circumstances in which be is * See also below, § 3S<) 

present in its territory, entail upon * See Ooeliel in iJ , 8 (1914), 

the State a corresponding dut> of pp 802 852, who supplies valuable 
special Vigilance upon his liohaif.' material, but ditTcis from the view 
8^ H T., 1924, pp.e 179^181; AJ, expressed in the text bee also the 
18 (1924). pp. 536-544; Charles de details given b> florchard. §§89-96. 
Viascher in 72./., 3rd ser., 6 (1924), As to the responsibility of States for 
pp. 889-306. For an example of the acts of general and local tU facto 
r^ress for the death of a r^nsulai Governments see bpiropoulos. Die <U 
representative at the hands of a mob faclo-Regttrung tm I Ukcrrcc^t ( 1920), 
•ee Stowell in AJ, 18 (1024), pp. pp. 177-188; Borchard, §§ 85, and 

768-774. See also the Russian case in AJ„ 20 (1926), pp 5fl, 542; 
In re MnovoUky and Ooukovttck, Woolsey, ifud., pp. 543-540"; Kvatt 
Annwd 1927-1928, Case No. in Au^Ritalvan Law Jourval/0 (1035- 

265. As to the measure of damages 1036), Suppl., pp. 9-25; aid Gross 
payable by a State for neglect to and Houghton quoted beloit, p. 367, 
ptmlsb offenders for injury to foreign- n. 2. See also above, § 75A. i 
em see Hyde in AJ., 22 (1926), * See, for instance, the decision 

pp* 140-142; Jan$$^ claim before of the Claims Arbitral Tribunal in 
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cases the duty of the State concerned is only to punish 
according t>o the law of the land, as soon as peace and 
order are re-established, such insurgents and rioters as have 
committed criminal injuries against foreign States. The 
point need not be mentioned at all were it not for the fact 
that, in several cases of insurrection and riots, claims have 
been made by foreign States against the local State for 
damages for losses sustained by their subjects through 
acts of insurgents or rioters,^ and that some assert that' 
such claims are justified by the Law of Nations. The 
correct view is, it is believ’^ed, that the responsibility of 
States doeti not in\ olve the duty to repair the losses wliich 
foreign subjects have sustained through acts of insurgents 
and rioters, provided due diligence was exercised by the 
State concerned. 2 Individuals who enter foreign territory 
must take the risk of an outbreak of insurrections or riots 
no less than the risk of the outbreak of other calamities. 
When they sustain a loss from acts of insurgents or rioters, 
they may, if they can, trace their losses to the acts of certain 
individuals and claim damages from the latter before the 
courts of justice. The responsibility of a State for acts of 
private persons injurious to foreign subjects reaches onlj^ 
so far that its courts must be accessible to the latter for 
the purpose of claiming damaged from the offenders, and 
must punish such of those acts as are criminal. And in 
States — as, for instance, France — which have such Muni^ ipal 
Laws as make the town or the county vdiere an insurrection 
or riot has taken place responsible for the pecuniary loss 
sustained by individuals during those events, foreign 
subjects must be allowed to claim damages from the local 


the otim of the //ome Mii4non€try 
Sori^iy, AJ.. 15 n921). vi* 294-297; 
Annual Digest, I0l!M922. No. 

117. 

’ That in, on the haws of alwolute 
liability and without alleging negli- 
gence nr denial nf jtiatioe 

• See Rivier, ii. p. 43 ; Bniaa in 
Annnairt, 17, pp. 06-137 ; Bar in 
R r, 2nd ear., 1 (18091, pp- 464 481 ; 
Ooehel, op. eit., Stnipp, />aa 
kemehUiche DeliH (1020), pp. 89-96 ; 


Eaglcton, 7’Ae Responsibility of States 
in international Tjaw (1928), pp 124- 
156 . Houghton in Minnesota Lair 
Reiieir, 14 (1929-1930). pp 251-269; 
Groa<i in /.o.Af.. 13 (1933), pp. 
375-407 ; Berlia in R O., 44 (1037). 
pp 61 66 ; F Coata in 

lie dererho inUinarionai, 34 (1938). 
pp. 105-235; Silvanie in AJ., ^ 
(1039), pp. 78-103. and the aame. 
Responsibility of States for Acts of 
Unsuccessful Insurgent Governments 
(1930). 
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authorities for losses of such a kind. But the State itself 
uever has by International Law a duty to pay such 
daihages.^ 

The practice of the States agrees ^ with this rule as laid 
(Idwn by the majority of writers. Although in a number of 
cases several States have paid damages for losses of this 
kind, they have done it not through compulsion of law, 
but for political reasons. In most cases in w'hich 
damages have been claimed for stich losses, the States 
concerned have refused to comply with the request.’ As 
such claims had, during the second half of the nineteenth 
centfury, frequently been made against American States 
which have repeatedly been the scene of insurrections 
several of these States in commercial and similar treaties 
which they concluded with other States have exprcsslj 
stipulated ’ that they are not responsible ® for losses sus- 
tained by foreign subjects on their territory through acts 
of insurgents and rioters.® 

' See Garner in A,S, Proceedings 
(1927), pp. 49-63, who is in suh- 
atantial agreement with thia nection, 
except that he considers that, when 
mob violence i< directed agairibt 
aliens as suchy the State should make 
reparation, whether or not it has 
shown due diligence. Jn fact, in 
Sarropfxulos v. Bulgarian State the 
Graeco Bulearian Mixed Arbitral Tri 
buna] held that the State is responsible 
if the riots w'ere directed against 
foreigners as such: Annual Digest, 

1927-1928. Case No. 1G2. See also 
the decision of the French -Mexican 
Mixed Claims Com mission in the 
Oforges Pinson case, of October 19, 

1928, qualifying the rule that a State 
is not responsible for damage sufTered 
by aliens in the course of civil war: 

Annual Digest, 1927-1028, Case No. 

169. According to the British view, 
clearly stated in Bcutss of Discussion, 
lii. p." 109, the Government against 
which the insurrection is directed is 
not respupifdble unless : (a) that 

Government were negligent and might 
have prevented the damage ; (6) they 
pay compensation to their own 
nationals or other foreigners in 
similar cases; (e) the rebellion has 


been suciTssfiil and the insurgent 
party has been installed in power. 

* Goebel (op ett , pp. HlO-8.311 
asserts that the practice of the 
States has undergone a '■hango, but it 
is doubtful whether this ih so. 

* See the cases in fXalvo, iii. 1283- 
1290. 

* See, for instance, Martens, N.U <1., 
2nd ser., 9, p. 474 (< Germany and 
Mexico); ir», p. 8 Ml (Frame and 
Mexico); 19, p. 831 (GVrmany and 
Colombia); 22, p. .308 (Italy and 
Colombia). A list of such treaties is 
given by Arias in A.J , 7 (1913), pp. 
766, 756, 759, 760, and Borchard, 
p. 244 (n.) 

* 'i’he question of responsibilitv for 
losses of foreign citizens during a 
revolution is treated with excellent 
judgment by Hyde in his pai»or 
on * Mexico and the Ola i ms of 
Foreigners,* hi HUnms Laic JMew 
(January J9II), H. No. 6. , See also 
Hyde, §§ 299 b-302, 

* S(»e also the IDglemeni proposed 
by the Institute of Int4rnational 
I.iaw, Annuaire, 18 (1900),' pp. 264* 
256, which would not confinfe liability 
to cases of negligence or denial of 
Justice, and two vatux exptessed by 
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the Inetitute, pp. 263 and 256, 
deprecating the practice of concluding 
treatiea of reciprocal irresponsibility 
for injury to foreigners and recom- 
mending resort to international com 
missions of inquiry and arbitration in 
such cases ; see below, vol. ii. § 14 
(n.), and see the Convention of Decem- 
ber 5, 1930, between Great Britain 
and Mexico in which the lattt^r agreed 
to compensate ar qraiia Bntish sub- 
jocts for losses suffered in the course 
of Mexican revolutions from 1910 to 
1920; Treaty Senes, No. 22 (1931), 
Cmd. 3840. And see the Contention 


of November 19, 1926, between the 
same parties: Treaty Series, No. 11 
(1928), Cmd. 3085. The reporl^ of 
the decisions of that Commission 
were published in 1931 and 1033 by 
H.M. Stationery Office, 

See also the scholarly treatise by 
Feller, Tht Mexican Clattns Com^ 
niis8tona, 1923-193 i (193h). pp. J55- 
172, and a series of decisions given by 
Vcizijl as President of the French- 
Moxii'an Claims Commissions and 
reported in Anmtal Digest^ 1927-1928 
and 1929-1930. 



CHAPTER IV 


General 
inter- 
national 
Organise 
tion and 
Inter- 
national 
Law. 


THE LEGAL ORGANISATION OF THE 
INTERNATIONAL COMMUNITY 

I 

THE PRINCIPLES OF INTERNATIONAL 
ORGANISATION 

As to problems of inteinational organisation in genera) see. Uuy^eii in 
Hague Recueilt 67 (1939) (i), pp. 126-224— Guggenheim, L'Orgamsatxon 
de la aoeiHd inlernationale (1914) — Uopke, Die OeaeUschaflskrma der 
Cegenufaii (1942) — the same, CtvUas kumana (1944)— the same. Inter 
naiionaU Ordnanp (1945)— Bourquin, Vera une nouvelle inter natiomife 

(1945) — Sturzo, Nationalism and IrUernationnlism (1946) — Ewing. The 
Indioidual^ the StaU, and World Government (1947)— Jessup, The Inlet 
national Problem of Governing Mankind (1947)— Dickinson, Law and Peare 
(1951), pp. 1-31 — Schiffer, The Legal Community of Mankind (1954)— 
Wright in Yale Law Journal, 55 (1946), pp. S70 SSS- -Losam*!!. ihd,, pp 
889-iK)9— Goodrich, ibid,, pp. 950-964. 

§ 166. The historic idea of a • general inteniational organisa- 
tion ’ ‘ — an idea prominent in the legal and political thought 
of the last three centuries— connotes an a.ssnciation of States 
of potentially universal character for the ultimate fiilfilnHuit 
of purposes which, in relation to individuals organised in 
political society, arc realised by the State. The acluevement 
of these purposes, which are outlined below,* is as essential 
to the [.aw of Nations as it is to the internal Ian of tlie State. 
Failing their accomplishment, or an attempt at 1 heir accom- 
plishment, Inteniationai Law must be deemed to dwell in 
the realm of a twilight existence in which its very claim to 
be considered as a system of law is precarious and contro- 
versial. To that extent, which is fundamental in its scope 
and nature, the cause of International Law ig identical with 
that of a general political organisation of mankind as dis- 
tinguished from organs of international administratitin and 
co-operarion for particular purposes. For it is only under 
the shelter of and through suoh general organisation endowed 
with overriding and coercive power for creating, oscer^ining 

* On thd orifpnt of the term * intrr- /I 39 (1945), pp. 803-806. And me 
nationel OTgaoiaation * «ee Potter m above, p. 83. n. 1. * 8oe § 166<i. 

870 
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and enforcing the law that InUiriiational Law can overcome 
its present imperfections. For this reason it is proper that 
the constitution of international society — such as was em- 
bodied in the Covenant of the League of Nations and is now 
embodied in the Charter of the United Nations — should be 
studied by reference to its approximation to these essential 
objects of any political society under the rule of law. 

§ 166o. The essential objects of a general political organ-xheOb- 
isation of States cannot differ radically from those normally 
pursued by the Slate. They (‘annot be confined to theOrgaoiu- 
obligation to abstain from recourse to violence or to 
licipation in the collective effort to suppress unlau ful resort 
to force. They must cover, if they are to lie effective in the 
long run, both the duty of Slates to submit their disputes 
with other Slates fur determination in accordance with law 
and the Icgiakitivc competence of the organised society of 
States to modify and to supplement existing law by reference 
to the requirements of jisstice and social progress. For law 
which is static and unalterable tends to become an instru- 
ment of oppression and, after a time, a danger to peace. 

Finally, although International Law is primarily a law 
regulating the rights and duties of so\ ereign and independent 
States, the political organisation of mankind must give 
effect to the most fundamental of all legal and political 
jwinciples, namely, that the individual human being the 
ultimate unit of ail law. 'Ihis means that it must be con- 
sidered an essential purpose of the organised society of 
States to assist in securing- and. in the long run, to secure 
—the freedom of the individual, in all its aspects, by means 
of comprehensive and enforceable obligations binding upon 
the members of the Organisation. 

§ 1066. None of the essential objects of international Sut« 
organisation can be secured without the surrender of what^,^' 
are often regarded as vital attributes of the sovereignty of wd Inter 
States in the international sphere. These include the^^^^ 
faculty to resort to war or, if the latter has been prohibited 
or renounced, the legal power to determine* with finality the 
legitimacy of resort to war in alleged self-defence ; the right 
to refuse to submit disputes fur binding adjudication in 
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aooordaace with law ; the right to decline to accept changes 
in the law validly decreed by the appropriate organs of the 
international community ; and the right of the State to 
consider the treatment — and the well-being— of the in- 
habitants of its territoiy as a matter falling exclusively 
within its domestic jurisdiction and not subject to effective 
control on the part of the organised international community. 
In proportion as the international organisation of States 
sanctions and perpetuates these rights it falls short of the 
fulfilment of the true purposes of its being— although such 
fundamental deficiency may not be inconsistent with the 
performance of tasks of considerable importance and useful- 
ness. It may be a matter of controversy whether those 
rights, the abandonment of which is essential to the fulfil- 
ment of the true function of a political organisation of States, 
are inherent in a rationally conceived notion oi the sove- 
reignty of the State. The adoption of the view that they are 
inseparable from sovereignty as generally understood leads, 
of necessity, to the conviction that an adequate organisation 
of the society of States must safeguard the true independence 
and the very survival of States by means of a curtailment of 
their sovereignty, and that it must therefore he supra- 
national in character. That conclusion found no oxprc.ssion 
in the Covenant of the League of Nations ; neither is its 
cogency acknowledged to any appreciable extent in the 
Charter of the United Nations. This does not mean that it 
cannot serve as a rational standard of human endeavour in 
what is the crucial aspect of human relations. 

§ 166c. It follows from the nature of the purimse of the 
international organisation of States conceived as the supreme 
organ of International Law and as an embodiment of the 
ultimate solidarity of interests of all States, that it must be 
universal in character. This means not only that the inter- 
national organisation must be open to all memberl of the 
international community. It means also that its mentbership 
mdst be compulsory upon all States, and that th^ must 
be no legal possibiMty either of withdrawal from or of 
expulsion from the organisation. Such compulsory member* 
ship, when coupled with the comprehensive obligations 
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onshrhicd in the constitution of the Organisation and with 
the duty to abide by any future extension of these obliga- 
tions decreed by the competent organs of the Organisation, 
unavoidably implies a far-reaching derogation from the 
sovereignty of States. This is the main reason why it was 
not adopted in the Covenant of the League of Nations ^ and 
why it does not form part of the Cliarter of the United 
Nations.'-^ It must nevertheless be considered as an im- 
perative postulate of the universality, of the eflectiveness 
and of the moral authority of International Law and of the 
transcending unity of the human race. 

§ 167. An international political organisation of States The 
fulfilling the puri)ose8 set out above *** and based on thcp^^^^^^, 
principle of compulsory membership of all independent of Inter- 
mem bers of the international community must be regarded orggnis. 
at pn^sent as the principal political goal, of compelling 
urgency, incumbent upon human society. On the achieve- 
ment of that aim depends not only w hetluT the State, thus 
rendered secure from external danger, will be in the position 
to fulfil its own suprem(5 function of enabling its members 
to realise their duty to obtain, through freedom, the highest 
degree of development of their faculties as moral beings. 
Inasmuch as the accomplishment of that end is bound up 
wdth the elimination of war, the view' i^ gaining ground— 
and the connection scenus inescapable— that upon it depends 
the very survival of the State and probably of (i^alised 
humanity as such. For, with the advent of the atomic age, 
the destruction of civilised life in consequence of war is no 
longer a controversial assessment of probable and indirect 
resultvs of the ujiheavals and losses caused by hostilities.^ 

* Set» ImjIow, 5 1076. 

» See below. S me. 

* See abtjvc, § 

* For the K ©solution of the First 
Oeneral Assembly of the United 
Nations on the establish merit of a 
Commission to deal with the problems 
raised by the discovery of atomic 
energy see He^ords of the First Assemhiy 
(First Session), p. 559. For the 
Declaration on Atomie Energy of 
Novemto 15, 1945, by the Heads of 


the Governments of the Unite<l States, 
Canada and (Sreat Bntain stM> A.J., 40 
(1940). SuppU, p. 48. See also Bor 
chard, it/id., pp. 101- 105. for suppi>rt 
of a proposal which, if accepted, 
would amount to * an mternationai 
government for the sole purpose of 
controlling he atiimio bomb * (p. 164). 
See also Turlington, i6id., pp. 1 05- 167, 
and Potter, ihut, »9 (1945), pp. 7H8- 
790. And set* alxiv ©, § 896, for at tempts 
at the creation of supra-national 
authorities in Europe. 
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It is, of necessity, controversial whether the efiective 
political organisation of mankind must be a matter of gradual 
evolution or whether the component factors of the final 
structure are so interdependent that the one cannot be suc- 
cessfully achieved witiiout a parallel development, pari passu, 
in other fields. Thus there may be substance in the view 
that the renunciation and prohibition of war cannot be 
effective without the unqualified recognition of the rule of 
law as expressed in the principle of obligatory jurisdiction 
of inteniationai tribunals. For, it may be said, the renuncia- 
tion and prohibition of resort to force must remain unn^al 
if States are not assured of alternative moans of (obtaining 
effective recognition at least of their legal rights through 
impartial adjudication by legal tribunalh endovred with 
compulsory jurisdiction. Further, there aie many who 
believe that the obligatory rule of law' may, in the long run, 
prove precarious and impracticable unless o^gani^ed inter- 
national society can alter and supplement existing nih's of 
law by way of international legislation overruling, if neces- 
sary, the opposition of a dissenting minority of States. For, 
as already stated,^ in the absence of such legislative powers 
the rule of law itself may become a source of injustice and 
oppression. But, in turn, international legislation maj not 
be practicable until States have agreed to make it feasible by 
renouncingthemcchanical principleof equality in vot ing power 
andsubstitutingfor it a basisof representation lessartificial and 
less repugnant to the prospects of eiffective legislative action.* 
It is thus probable that only simultaneous progress in all 
these spheres may render possible the establishment of an 
organisation of States capable of realising the aims which 
reason and experience alike proclaim as indispensable for 
the development of an international society under the 
effective rule of law. Such simultaneous progress was not 

* See above, 1 166a. the science of Intornatioea) Ijiw to 

* So great are the difficulties id- encourage and to uiidcftake nuch 
herent ijg the discovery and the for- attempts. For a beJpffil, though 
mulatiott of a practicable standard of larmly historiral, enquiry (bee Sohn in 
r^resentation based on a variety of A.J., 40 (1046), pp. 71-7», And see, 
factors that there has been^a tendency in particular, Wellington^ Koo, Jr, 
to abandon serious attempts in that Voitng Proceduren in HUemational 
direction. Yet it mnst be regarded PolUieal argantsaiioiM (lM7). And 
as one of the most important tasks of see above, f 116a. 
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attempted in the Covenant of the Ijoague of Nations. 
Neither has it been attempted in the Charter of the United 
Nations. However, the intrinsic value of rational principles 
of international organisation is not im])aired by the fact that 
they have not, as yet, found recognition in positive law. On 
the contrary, it is a legitimate function of the science of 
International Law to attempt to assess the merits of any 
given general international organisation of States by refer- 
ence to the abiding purpos<‘s of humanity and to the ultimate 
goal of a supra-national legal ordering of mankind rather 
than to rationalise any existing imp*Tfcctions by representing 
them a« realistic or as iiieseapably dete? mined by a supposed 
fiiudaincntal difference between States and individuals 
There can be little hope of true progress in the international 
sphere unless the essential identity of canons of law, re^ison, 
and moraJi'y applicable alike to States and individuals, of 
w hom States are composed and by wlioin they are governed, 
is accepted as the fundamental standard of conduct. 

At the same time it must be realised that the primary 
obj<‘f‘t of the science of International Law is to give an 
account of the law as actually adopU'd by Stales This task 
will be attempted in Section III of this Chapter, which is 
devoted to the Charter of tJie United Nations. The Covenant 
of the licague of Nations ha.n now ceased to be part of the 
law However, in a time of t ransition it may be of .'•^'-istance 
for the comprehension of the new’ international oiga’osation 
if an account is gi\en of tlie law underlying the system which 
j)rceeded it. For this reason Section Tl of thi> Chapter 
continues to be devoted to an exposition, in an abridged 
form, of the Covenant of the League of Nations. 

§ J(i7a. In addition to the general organisation of inter- Special- 
national society as represented, siioccssively, by the League 
of Nations and the Ignited Nations, the needs of international of lat^r- 
co-operation and administration have brought into existence 
specialised organisations of States endowed with separate 

organs of their own.^ These organisatiiuis have been created opera- 

lion. 

‘ See below, p. 401, n. 1. 1H2, and in Hmsia, h (1914). pp. 166- 

• On international orgoniaiit ion ami 104; Xja. ii. pp. 311-318; S. 
ttdrainiatration generally ace Fauohille, Baadevant in H^pertoin, x, pp, 704- 
H 014-928 (22); Anssilotti. pp. 179- 717; Mojnicr, Ltn bureaux inter- 
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by multilateral treaties which lay down theh constitution 
and define their objects and the composition of their organs. 
Some of these organisations conduct their activities as so- 
called specialised agencies of the United Nations, in close 
co-operation with one another and the United Nations.* 
While the United Nations constitutes essentially the political 
oi^anisation of mankind, the various organisations of States 
devoted to specific objects represent what may for the sake 
of convenience be described as international government on 
a functional basis. Apart from the International Labour 
Organisation (see below, §§ 34qf-340j/A), the more important 
of these organisations are the World Health Organisation, 
the United Nations Educational, Scientific and Cultural 
Organisation, the Food and Agriculture Organisation of the 
United Nations, the International Monetary Fund, the 
International Bank for Reconstruction and I)cveIopinent, 
the International Civil Aviation Organisation, the Inter- 
national Postal Union and the International Telecom- 


ntUumaux des unions un%nr»iUea 16*40, 1311 144, 343*362 ; 

(1892); Poinsard, Lea uniona ei iii 22 (1916), pp. ,)*1‘27 ; Olio- 

6n<en^ (2nd ed., 1001); lenghi in 17 (I02.>), pp. 313- 

Neumejor, lnt*-rnaiionales VertcaU- 367, 4Cl 499 ; Delmle Bunif. in li. 1'., 

ungareekt^ i. (1910), ii. (1922), iii. 1926, pp. 54-72 ; Kaulniann m Hmjuf 

{1921) ; 'ReioBQh, Public InUmational Rfcueil^ 1924 (u ), pp. 181 290; 

Uniona {\9\\) ; Sayre, Rxptnmenta in liapi^rdi-MiraMli, ihid , 1926 ( 11 .), 

Inienuitional Adimnialration (1919) ; pp. 345-390. and in ZJJ , 7 (1927), pp, 

Tiuiat Siaatenverbindungm {1929), 11-21; Ruffini in Unyufi Itrrufil, 1926 

pp. 373-401 ; N. L. Hill, Inttrnatimwl (ii ). pp. 471-499, (jabcon y >]ann. 

AdminialnUicn (1931) ; Baldoni, Lc ibid., 34 (193(») (iv ). pp. 5 7*2. and 

unioni iniernaztonali d% i<iaio (1031), voL 41 (1932) (m ), pp. 726*79.6 (^nth 

and in /livMla, 23 (1931), pp. 3.>2*3H5, npecial lefereiuc to the ntatua oi 

464-489 ; Eagleton, InUarnaiioml int<iruatiunal olhci-ils) ; Ncgiileaco. 

Oovemmeni (1032); Ruth Masters, vol. 61 (193.'>) (i.), pp. 683 6H8; 

Handbook of Inlamational Orfjnnxaa- llendias. ihid., vol. 63 (1938) (i ), pp. 

tiona in the Americas (1946) ; llans- 243-358 ; Friedmann m Modern Law 

hofen- Wertheimer, The Inkmational Review, 6 (1943), ]>p. 186-208 ; 

iSecrctortol (1945); Eagleton, /n/rr- Schnntthoff in G^oiiua Sorifty, 30 

naiacnal OaoemmefU (revifled ed., (1944), pp. 166-183; Jenka in B,Y., 

1948); Potter, IiUroduction to the 22 (1945), pp. 11-72 and in IJague 

Study of International Oryantzation Rerueif, 77 (1960) (ii.), pp. 29-89; 

(5th ed., 1948); Leonard, Inter- Yale Law ReiUw, 30 (lOA), pp. 4 

national Organization (1961) ; Annu- eiatq. (a »yinpo»ium) ; see Sobn, 

aWt 30 (1023), pp, 07-173, 348-381 ; Coats and Other Materials pa World 

Batlet aniMTaocoby, The Development Law (1960), and Inirmatumkl Organ^ 

of InUmaiionat Ixtw (1928), rh. xvi ; ization (a quarterly, appcajiig since 

Reiiiflch in A^., 1 (1907), pp. 679-623, 1947 and containing, among 'othera, a 

and ibid», 3 (1909), pp. 1-46 ; Neu- surrey of current derelopmcnta in 

taaiyw in R*0,t 18 (1911), pp. 492-499, various international organisations), 

and in B,L (Genera), 2 (1924), pp. * See below, { J68r. 
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munication Union. The objects and the constitutions of 
these and some other organisations are described in the 
Appendix at the end of this volume. Some of them, such 
as the International i'ostal Union, are a continuation of 
so-called Unions created by general treaties before the First 
World War. They represent more integrated agencies of 
international co-operation and organisation than the various, 
permanent or temporary, inieniational commissions created 
for special purposes.^ 

"I'he creation of functional international machinery on a 
vast scale lias created a ne^^ problem of co-ordinating the 
activities of the diffoient international organisations. Such 
oo-ordination has been far^ilitated by the fact that, while the 
various international organisations derive their powers from 
independent grants of authority from their members con- 
tained in Iheir own constituent instruments, the Charter of 
the United Xations and the constituent instruments of the 


^ The follo'Ming jtre example^ of 
thofie ('omniiHsionsi . (1) Ihe .Ameri- 
can Canadian Intornationat Fishenc'* 
Commiwton, m'^tituted aocurding lo 
Article 1 of theTieat} ol Washington 
of April IJ, IMOS (see Ireat) Smts 
(IOCS), No. 17), and the Mniihir Com 
mia'tion aa the lo^ult of the <*oiivi ntiori 
for the Preservation ot the Halibut 
Fishery of March 2, 10J3 (J) Ihe 

Ameni an - ( 'anadian I ntermit ion \\ 
Joint Commiasuin con<erning boucid- 
ar> waterH, iiiatitufed bj Artulcs 7 12 
of the Treaty of Washington t»f 
January 11, ItKW ; s<*e Tic it v Serits 
(1010), No. 23, Maaii> in 1 ./ , 22 
(1028), pp. 202-31 H, and thicko, 
Thfi IrUernational Joint 
between^ thf Vmied MaUt of limricci 
and Uyt Dominion of i'anada (1032). 
(3) The Peiinanent Mixed Fiaheiiea 
t^iminiaiiion lietneen the Cnited 
Staten, Canada, and NcMfoundUiid, 
instituted in conaeciuonce ol the aw an! 
of the Hague Court of Arlulration in 
the North Aftenfic laj'O, 

see Agreement of July 20, 10P2, 
HrrUtlefn Tr«i/»ca, 27, p. 1003. 
Article 1 (4) As to other Fishc'iieij 
Oimmissions sec below, 28'l 28r»ft 
As to ihe Permanent (>>in missions and 
Oooneds of the Food and Agnculturo 
t>rganisation see below, p 007. (4) 

The International Boundary Com- 


mismon between the United States 
and Mexico C'^tablishcd b> the Treaty 
of March 1, 1889. Its powers were 
enlarged by tlie Treaty of February 3, 
1044, relating to the ‘ Utihzalion of 
Waters ol Certain Rivera.’ See Timm, 
The Int4rnfUum<d Bonndary t'ornmis- 
ffioTtf I nit4jd States find Mexico (1041), 
and Ruth Masters, Handbook of InUr- 
Htiixomil Orgamzaitont m the 4.mfrtcaet 
(PH3;. pp. 100 211. n, Anglo 
Viiierican Caribbean net 

up on March 1042, fot the ^'urpose 
of eiicouragiiig and strengthening 
'social and economic cooperation be- 
tween tho United States of Amenta 
and Its possessions and bases in the 
Caribbean and Crest Britaui and 
British colonies in the same area, 
hoe Firsf Repoti of the Commission 
(W’ashington, 1043), and Ruth 
Masters, op cif , pp. l.l 22. (6) Tho 
South heas Regional Commission 
established in 1943 b\ an agreement 
lietwcen Australia and New Zealand : 
Cmd. 6613 (1943) ; A.J.. 38 (1944 . 
SuppK, jpp, 2()0. As to the Intel- 
national Con iission of the Light- 
house at Ca})e Spartel, established by 
the Convention of March 31, 1866. see 
Stuart in A./., 24 (1930), pp. 770 776 ; 
Marchegiano, r6id , 26 (1931), pp. 
339-347. 
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specialised agencies provide the* necessary framework for 
co-ordination by co-operative action.^ 

§ 167aa. Although the technical character of the special- 
ised organisations of States suggests that an acco\int of their 
constitutions need not be included in the body of a treatise 
devoted mainly to rules and principles of general Inter-, 
national Law as embodied in custom or treaty, these organ- 
isations are not without instruction for the development of 
International Law as such. Thus it is characteristic of the 
new machinery that unanimity has ceased to be a normal 
requirement for decisions of intei-iiational orgainsatioiih. 
Some form of majority voting is now usual. W'hereas in 
the past one of the central problems of international organ- 
isation was to overcome the hampering elfocts of the rule of 
unanimity, the no less urgeqt problem at the present day is 
to prevent majority decisions, arrived at without taking into 
account the legitimate interests of the minority or of the 
organisation as a whole, from replacing negotiation in regard 
to questions which, in the first instance, only negotiation can 
settle in a satisfactory way. Similarly, in most international 
organisations the mechanical application ()f the tloetnne of 
equality of representation and of voting power has given 
way to a variation of representation in aci‘ordanee vith 
such factors as tlie size, population and ini])ortan(‘(‘ of the 
members in question in any particular sphere, fn some 
cases, e.q, in the constitutions of the Interuational Postal 
Union and the World Health Organisation, the rule that 
sovereign States only can be members of inlernationfil 
organisations has been modified by the admission to mem- 
bership of territories which are not sovc^reign States. There 
have also taken place important developments in inter- 
national legislative procedure. W^bile nothing in the nature 
of an international legislature with general or oxerriding 
powers has developed or seems probable, organised inter- 
national legisUtive procedures iioW exist for a number of 
impo^nt subjects, notably labour, health, aviation, tele- 
communications and postal matters. Within the framework 




< See below, § 168f, and Jenke in Hagut 77 (IQOO) <iu), pp. 157-301. 

and in B, Y„ 28 (1951), pp. 29-89. 
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of some of these orgaaisations Governments have accepted 
a wide range of obligations to report on various iields 
of national activity, thus recognising a degree of inter- 
national concern in questions hitherto regarded as being 
exclusively within the domestic jurisdiction of States.^ 
Occasionally such obligations have been accepted with 
regard to treaties not ratified l)y the State concerned.* 
Finally, widespread recognition has been given to the legal 
capacity of international organisations as bodies entitled to 
acquire rights and discharge obligations under both Inter- 


national and Municipal JjRw.* 

^ See generally on international 
supervision : Kaasik, Le controU m 
JroU inUrnaiiotuU (1033) ; Horihoud, 

Le contrdle inttmational de Vext^rutum 
des Conventions colUeiivfs (1046) ; and 
Kopelm&nas Sr Hf>rvfd^ 77 

(1950) (ii), pp. 69-147. 

> See above. § 3i0s(/'. 

* For a detailcMl bibliograpliy on the 
international personality of public 
iiiternatinnHl orgainsatioiis see .Icnks 
in 22 (1945), p. 267, n. 1. See 

also Laiiterpacht, Inttmational Law 
awl Human Eights (195(»), pp. 12-19, 
*and, in particular, Sohii, and 

Material A un World Law (1950), pp. 
4-6. For an early case beariug on the 
subject see the interesting dooision of 
the Iluhan Coin I of ( 'aasation ol 
February 26, 1931. in which it was 
held that Italian eiiurts had no juris- 
diction in actions brought by the 
otlicials of the International Institute 
of Agriculture against the Institute : 
International of Afjriculture 

V. Profili, Annval Uigesi^ 1929-1930, 
Case No. 264. The Court tiistiii- 
guished bela’een tvo kinds of inter- 
national unions: those which are 
subject to the jurindietioii of municipal 
courts and those, like the Inter- 
national Institute of Agriculture, 
which are not. 1'he Court held that 
tho Institute was an international 
juristic person endowed w'ith full 
autonomy to the exolnsion of the 
substantive or ailjcotive law of the 
oountrv in which it is situated. See 
SivUta, 23 (1931), pp. 389-391 and 
4 (1934), pp. 166-167 (with a 
. bibliography). In Oodman v. ITinter- 
Um nnd Others the English CovLvi of 
Appeal dismissed an action brought 


Taken cumulatively, these 

against the defendants as representing 
the Jnter-(jiovernmental Oommittee 
eatablishcd by the ('onference al 
Kviuii m 1938 in connection with the 
problem of lefugees Irom Germany. 
The Court held that as the defendants 
were a committee of representatives 
of sovereign States the action was one 
against sovereign States and could 
not, therefore, be entertained: The 
Times newspaper, March 13, 1940. 
'Fhe Diplomatic Privileges (Exten- 
sion) Act, 1944 (7 A 8 Geo. 6, ch. 44), 
Section 1 (2) (a), gave the Crown the 
power to provide that an international 
organisation shall have the legal 
capacities of a Ixxly corporate. See 
Mow, S 417a. For a suggestion that 
these provisions were merely declara- 
tory sc© .Icnks in if. K., ^2 (1945), 
p, 273. Some of the pubic* inter- 
national organisations, such as the 
International Labour Organisation 
(Art . 39), have been cl lowed with 
* full juridical personality,* In others 
tho lecognitioii of their international 
personality is ipiaUticd by reference 
t<o the functions of the organisation, 
'['bus the Constitution of the Food and 
Agriculture Organisation of th? United 
Nations provides that * The Organ- 
isation shall have the capacity of a 
legal person to perform any legal act 
appropriate to its purpose which is 
not beyond the powers granted t© it 
by this Or'* ditutioii ’ (Art. 16). On 
national suosidies to international 
organs sec Myers in A.J., 83 (1939), 
pp. 318-331 ; on * Some Legal Aspeote 
of the Financing of International 
Institutions* see Jenks in Orotius 
Society. 28 (1941), pp. 87-132. On the 
personnel of international adminiatra- 
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developments represent an advance in international organ- 
isation which is bound to exercise an impact on the future 
development of International Law as a whole.^ 

11 

THE LEAGUE OF NATIONS 

i. MEMBERSHIP AND GENERAL CHARACTER 
OF THE LEAGUE 

Scclle, 1 . pp. 24C 287 , u. pp 512 Op]>eDhoun, The League uf and 

tt 9 ProbUma (1919) — SccUe. Lt parte de^ nattone ea tuiiaim aiec Je trait/ 
de paix (1919), and the same, Tm Poci^t/ <Us NatwM (1922)— BourgeuH, 

Le pacU de 1919 tt la Soct/U dea ^ationa (1919). and the same, I'^uvft 
ie la Soc^td dta Naluma (1923)— Breschi. La Sacfetd delle Nazwnt (1920) 

— Lamaude, AfiBoTM (1920)- kiaus. Vom Weaendea Votker- 
buTuUa (1920) — Munch (tchtor), J e& onyifftH tt loniie dt la SrKieb dea 
Sationa, i. (1923), ii. (1924)— .Sthiicking und Uehbeig Die Satzung dea 
VolleibnndtB, 2nd ed, (1924) -Gainer, Deulopmeula, pp 018 bol -Huijcr, 

Le pacte de la SoridU dea JSatiana (1920) Wehberg Crundprableme dea 
Volkerbundea (192b) and Dtf VolierbundMtzufuj (1920) Uedslob, Th/one 
de la Soct/t/ dea Xations (1927) Gonwortm^ki La SttriiU den Nntwna ei le 
problnne de la paxx, 2 vola. (1927) -Ray. Cojnmentaire du Parte de la t^ttrteU 
dea Xatw»a (1930^. with Supplements (1931-1935) -Guggenheim, Per 
Volkerbund tn aeiner polUiarhen und rechtUchen If trkhrkkeU (1932) M urn, 
Volkerbund und JStaat (1932) — Welwterand Herbert, The LtagHP of ^ at wna 
tn Theory and Praritce (1933)— Fischer WiHiaina, Some Aapecta of the 
Coienafit of the League of Xationa (1934)- YofioB and Pereira da Siha, 
CommeTUaire ih/ortque et pratique du Parte de la Sen i/t/ dea Xaiutua, vol. i. 
(19;V4); vol. li. (1935). vol. lu. (1939)— V'an Vollenhoven. Ihe Law of 
Peace (translated from the Dutch, 1936) pp. 100-259 Zimmeni, The League 
of Xatwna and the Buie of Imw (1930) -Schwarzonbergor, The League of 
Xaiiona and World Order (]936)> -Baldoni. La Sorieta delle Xaxioni (1936) 

— Goppert, Der VoUcerlmnd (1938) (a comprehensive work)--Kelsen, Legal 
Technique in InUmatwnal Law ' A Textual Cntupie of thf League Corenant 
(1939)— Repertoire of Queatwna of General InUrnationnl Lata before the 
League of Xationa, 1920-1940 (prepared by iScbiffcr, Gencv$ Kesoarch 

tion aee^fiasdevani (Suzanne), Lea etaeq. As to private organbations see 
fmettonniirta inlerwUionaux (1931); Cromwell White, The siucture of 
llfl. American PclttiraltScienee Private International 0^n%aai%on$ 

Review, 1929, pp. 972-988.> And see (1933), and Schrag, iMernaivmal 
above, f Wig. As to the independent Idealvereine (1935), i 

position of international officials see > See Jenks tn QroHua Ifoeietiy, 87 h 
Sohwebel in B.Y., 30 (1953), pp. 71 (1962), pp. 23-49. 
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(Jontre, 1042) — ^HanshofenAVertheimer, The InternaiioTud Secretariat (1^5) 
-Schwarzenborger. Power PoUttce (2nd ed., 1951), pp. 291*307— Waltora, 

A History of the League of 2 vol«. (1952)— Oppcnlieim in H.O, 

20 (1019), pp, 234-244— CiroHch in Zeiischrift fitr die gesanUe Staais^ 
msHMchafL 76 (1921), pp. 217-2C7— Hubt-r in Z,V,, 12 (1923), pp, 1-18 
— Uolin in i?./.. 3rd aer., 2 (1921). pp. 226*242 ; ibid., 3 (1922). pp. 171- 
194, 336-364— PauluB in R.O., 30 (1923), pp. 625-666— Corbett in B.Y., 

1924, pp. 119-148— J. Nisot in Clunelt, 65 (1928), pp. 329-339— .4 nnwire, 

30 (1923), pp. 22*96, *307*347 - Figcher Williams in IrUernalional Law 
Association's Thirty-fourth Repf)rt (1927), pp. 675-696— Del Vccchio in 
Hague Recufil, vol. 38 (1931) (iv.). pp. 645*645— I^evi in Thdorie du droit 
vii. (1032*1933) pp. 53-8.') — C'ampagnolo. thid., x. (1936) pp. 126*133 — 

Genet in R.I.F., 1 (1936), pp. 29 39, 149*158 — ^McKinnon Wood in A/inne- 
flo/a Law Rtnew, 28 (1943), pp. 43 63 ~ Kappard in Hague Rerueil, 7 (1947) 

(li.), pp. 114-223-- Nip!n<*}or m International Orgamzaiwu, 6 (1962), 
pp. 537 -558. See alao Aufrielit. Documentary Guide to the League of Nations, 
1920*1946(1947). 

§ ltt7a/). The I^eague of Nations owed ita existence, in tlie how the 
first instenct, to private initiative. Soon after the First 
World War had broken out, a group of men in England, 
under the chairmanship of Viscount Bryce, combined for the 
purpose of working out a draft scheme of a I^eague for the 
avoidance of war, and they published, in Febmary 1915, 
Proposals for the Avoidance of War, with a prefatory note 
by VLseonnt Bryce. A .similar movement nrost' in the United 


' See Also Marburg, World i'ouit 
and League of Peace (1915), Publiro* 
tion No. 20 of the Aniorican Society 
for the Judicial Settlement of Inter- 
national Ihiputefl ; Marburg, lAague 
of Nations (1917), 2 voIh. ; Suiuu. 
The League of Nations, A Practical 
Suggestion (1917} ; Schiukin^, Inter- 
nationale Rechtsgarantien (1918); 
Stallybrase, A Society of States (1918) ; 
IjAwrence, Lectures on the Uague of 
Nations (1919); Ward, Securities of 
Peace (1919) ; Ijammaarh, Woodrow 
WHson*s Frtedensplan (1919); What 
Really Happened at Paris, The Sion/ 
of the Peace Conference, 191S-1929 
(1921), ed. by Houae and Seymour; 
Lange, Scello, and Schilcking in 
Munch, Les arigines et ToFutre de la 
SocUtd des Nations, i. pp. 1*160; 
Baker, Woodroie B'tlaon and the 
World Settlement (1922), i. pp. 270 
339 ; Kuna, Die Eutslehungsgeschichte 
fles Vmerhundpaites (1924) ; SchOck- 
ing und Wehbergf PP- L26; Roth* 
bi^h in Strupp, W&ri., iii. pp. 174- 


ISl ; 1/aloucl in R.O., 29 (1922), 
pp. 152-222 ; P'lorence Wil' >n. The 
Origins of the League Cotemnt f 1928) ; 
Miller, The [Jidfting of the ( venani, 
2 vol8. (1928); La Conference de la 
Pair etla Intemnlio^iale (1929, 

i'arih. l*Mition9 InteriutionaleR) ; 
Marburg, The Dnelopment of the 
League of Nations Idea (2 >ol8., 1932) ; 
Noble, Pohnes and Opinions at Paris, 
1919 (1935), pp. 90-152 ; Wehlierg in 
Friedeiiswartc, 39 (1939), pp. 177-202. 
For the original British plan *>f the 
IdCague of Natioiie, the ' Thillimore 
Koport* Hiibmitted to the British 
Cabinet and described a** the basic 
document used hy PreMident Wileon in 
the preparation of the Covenant, see 
Baker, ir«wf v- Wilson and the World 
SettlemeTit (19.f2), iii. pp. 67*78; for 
the final British draft see ibid., pp. 
130*143; for the Official French 
draft, ibid., pp. 162-162. For earlier 
aobemea of world peace see above, 
142. 
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States of Amerioa, where in June 1915 was founded ' The 
League to Enforce Peace/ under the chairmanship of 
ex-President William H. Taft. 

At the Peace Conference a number of drafts wore 
considered, and the Covenant was fully adopted by the 
Conference on April 28, 1919. It formed Part 1. of the 
Treaties of Peace with Germany, Austria, Hungary, and 
Bulgaria. This formal association of the Covenant with 
a particular peace settlement was subsequently subjected 
to criticism, and in September 1938 the Nineteenth 
Assembly adopted a resolution recommending the ratifica- 
tion of a Protocol amending various Articles of the Covenant 
with a view to its separation from the treaties of peace.* 

§ 1675. According to Article 1 of the Covenant, the League 
was to consist of original membei*s, and of such members 
as were to be admitted later. 

Original Members . — The original members of the I^eague 
were, strictly speaking, those of the States ^ and Dominions 
enumerated in the Annex to the Covenant, either as 
‘ Signatories of the Treaty of Peace ’ or as ‘ States invited 
to accede to the Covenant,* which did in fact acc^le without 
reservation to the Covenant on or before March 20, 1920. 

N<m-Orii/i/ia/Afftw5er5. -Paragraph 2 of Article 1 provided 
that — 

Any fully self-governing State, Dominion or Colony not named 
in the Annex may become a Member of the League if its admission 


^ tWT, J., Sp. Suppl., No. 182, p. 29. 
See auo von Tariouillot in Z,o,V.^ 
7 (1937), pp. 15-37 ; Kelaen m TAe 
Wtjfld Criaia (Geneva, 1938), pp. 
133-150 ; Engel, Laagut Reform 
(Geneva Research Centre, August 
1940), pp. 89-109; Hudson in 
33 (1939), pp. 138-145. For the 
report of the special committee on 
the subject see C. ^94. M. 335. 1937. 
VIl. 

* The United States was named in 
the treaties at an originbl member 
of the League ; but it did not ratify 
any of them, and it never became 
a member. On the relation of the 


United States to the l.ieague of 
Nations soe Garner, American Foreign 
Pob’etes (1928), pp. 183-213; Gooper, 
American (Jonaultation in World 
Affaire (1934) ; Bordahl in Michigan 
Law Review^ 27 (1928- 1929), pp. 607- 
636 ; Darling in Uiatorical 

Review, 10 (1020). pn, 106-211; 
Hubbard in liUemattonal tonciliaHan 
(Pamphlet No. 274, Novei|Lber ioSl) ; 
and see the annual contifbuiiona on 
this subject to Oenera Rpe^al Studiea. 
See also Schmeekebier, Jnkmalwnal 
Orgamaatiofia in whieh the United 
Siitee ParticipaUa (1935)1 Fleming, 
The United States and Wof^ Organise 

anion {\m). 
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is agreed to by two-thirds of the Assembly, provided that it shall 
give effective guarantees of its sincere intention to observe its 
international obligations, and shall accept such regulations as may 
be prescribed by the lieaguc in regard to its military, naval, and 
air forces and armaments. 

In accordance with this provision a uumlK*r of States 
were subsequently admitted to the Ijeague. Applications 
for admission by Armenia, Azerbaidjan, (Jeorgia, Licchton- 
8t(u’n, and tlic Ukraine wore rofuKod in 1920.' 

Termination of Mewhership could arise (i) by voluntary 
withdrawal under Article 1 (3), or (ii) by expulsion - under 


Article 19 (4) for violation of 

* .\n applfCAti<in hv Monaio wah 
withrlrauni, and an applicatioti I)y San 
Marino waa not proceeded with and, 
by implication refuacd : R^cord^ ojf 
Seffmd AswUtbiy^ rhrmry MfHimgs, 
pp. 0Sr)-6S6. Appliratiuiia f<jr ad- 
miaaion were first examined by a 
Comma tee of the Aaaomiilv ujion the 
following linca : 0) la the application 
for adtniasion in order ? (ii) la the 
Government applyinu for admiasion 
rccu^iiiacd de jure or de facU\ and by 
vihich Statea ? (iii) fa the applicant 
a rial ion with n atahle government and 
aeftit'd frontiers ? (iv) U it fully eclf- 
tfoveminp ? (v) What baa In^en ita 

conduct, including both acts and 
aaauraiicea, uith reganl to (a) its 
intcniationnl ohljgatioriH ; (b) the 

preacripfiona of the Teague aa tc 
firmainenta ? Records nj fint 
Assembly, Committees^ ii. p, 1»W. 
Much information regarding the poai- 
tion of a number of Statea who 
applied for admiaainn is given by 
Hudson in A.J., 18 (1924), pp. 430- 
45H, and in the Records of the Fifth 
Committee of the First and the Sixth 
('iimiuittce of the Second Aaaemblio:* 
appidnted to investigate applications 
for admiAsion. With regard to ques- 
tion (v) above, the iriaislence of the 
First Assembly upon the imfiortAiue 
of the obligations under minorities 
clauses in treaties (see Im&Iow, § 340fc 
340(/) should ho noted i Rertmis of 
First Assembly, Plenary Meetings, 
pp. 508, 669.* See al<«> ujion tlie 
admission of States to the Ijeagiie: 

* Friedlander in B, 1928, pp. 84-100 ; 
Undoon in A.J., 29 (1935), pp. 109- 


the covenants of the Ijcague, 

lir>; end. with regard to Mexico, 
Turkey, and Iniq respective! v, ibid., 
2f5 (1932), pp. 114, 81.3, and 27 (1933), 
p. 113; Giraud in R.G., 43 (1936). 
pp. 19T-222. For a survey of the 
luenibership of tho League see Hudson 
in H.y., 16 (1935), pp. 130-152. See 
also Strub, Pie Miigliedschaft tm 
1 nlh r(>wr'r/ (1927). 

• The righ* of the Council to expel 
a niembor was not limited to cases 
of violation of Arts les 12, 13. and 15. 
In May 1934 the British representa- 
tiic expressed the view that as 
Lilieria had failed to comply aith 
Article 23 {b) of the Covenant (in 
whith tin* incn.lH'rs (»f thi I^eague 
iiridcrtocfk \\j secure just t ^ itment 
to the native inhabitants of the 
territories under their control), the 
l/Cugue would be entitled to consider 
her e.xpulsion under Article 16, 
p.iragraph 4 iOJf. J,, 1934, p. 611). 
Sci* also Ray, Commenfnire, pp, 
505 535 ; Strub, M Ugliedsehaft im 
VoU'erhund (1927), pp. 06-98; Jenks 
in h.Y., 16 n935), pp. 155-157: 
(irotsi haninow in Z.d.W, 5 (1935). 
pp. 1 74- ITS (with a bibliography on 
the Liberian ipicstion). As to the 
expulsion of Soviet Russia io 1940 see 
vol. ii, § 52c : Balossini, La perle de la 
qnaliUdt membre de la S. de N, (194ro ; 
Gross in A. 39 (1945), pp. 35-44, 
And see the Report of a Sab-<''om- 
mittee on Amendments to the Cove- 
nant on the liability to expulsion of 
memlrers who are in arrears with their 
contributions {Off. J,, 1927, p. 608). 



384 THE LEAGUE Of NATIONS [§ 1670 

or (in) by lapse ronseqoent upon dissent from amendments 
under Article 26. 

Article 1 (3) * provided that — 

Any Member of the League may, after tvu yeare’ notice of its 
intention so to do, withdraw from the League, provided that all 
its international obligations and all its obligations under this 
Covenant shall have been fulfilled at the time of its withdrawal. 

lAgal § 107c. The question of the legal nature of the League 
Jt ibe » matter of considerable controversy.* The predominant 

League, opinion was that the League, while being a juristic person »m 
generis,^ was a subject of International Law * and an Inter- 
national Person side by side with the several States. In its 
essence the League was nothing else than the organised intei- 
uational community.® Xot being a State, and neil her owning 


> See Schfickmg-Wehberg (3rd ed., 
1931), i. p. 373 ; Rousseau in il 
(1934)» pp. 296-322; Bums in AJ., 
29 (1935), pp. 40-o(), As to the inter- 
pretation of Article 1 (3) in connection 
with arrears of contributions see 
B.Y., 19 (1938), pp. 218-221. And 
see generally on the effect of the 
failure to fulfil the financial obliga- 
tions to tho League, Alters in AJ., 32 
(1938), pp. 48-152. 

* Sm, €.p.. an article entitled * What 
is the League of Nations f * in R. F., 
1924, pp. Il9-14b, by Corbett, a ho 
regards the League 'as a Con- 
federation. Redsiob, Thforit de la 
Socidtd dti yalUma (1927), and in 
Problem of Peace (fith scr., 1930), 
pp. 1-14 ; Knubben, Die Svbjekte die 
Vdlkerrechte (1928), p. ,387; Kuns, 
Staatenverbindvngen (1929). p. 505; 
Verdross, Verfaeenvgf p. Ill; and 
probably the majority of other writers 
are of the same opinion. So also are 
Sohficking und Wehlierg, pp 103-1 11, 
who regard it as a Federation of States. 
See also Kraus, Vom Wesen dee Vdl- 
kerbundee (1920). Fischer Williams 
in InienuUinval I^aw Aeeoeialinn^e 
Thirty-fourth Report (1927), pp. 676- 
695, and Som Aepeile, etc. (1034), 
pp. 384j[A likens it to a corporation, 
and cofisiders it to possess corporate 
peiiofiality derived from International 
Law. For a similar view ear Rappard, 
Tha Oevieva Experimeni (1931), pp. 
10-36. See also CavagUeri, pp. 144- 
147; Mffller, Die Rechienatur dee 


Volkerhundee (1927) ; Schuhe/t, Vol, 
kerbund und Staatumutrauitat (1929) ; 
Martin in H.L {Fa) in), 3 (1929), 
pp. 403-431 ; Del Wcchio in IJaguf 
Recutil .38 (1931) (iv.), pp. .H5 645 

* See Larnaude, La RtK'M dee 
Satione (1920). p 4 ; Hul>er in Z. V , 
12 (1923). pp. 370, .371 ; Sceile in 
R.O„ 28 (1031), pp. 12.) 127 ; Brierlv, 
p. 77. 

* Distinct from the status of the 

lioague in International l^iiw nas thr 
status assigned to it by tho Munieipal 
Law of any Rt.ato in v^hnse junsdietioii 
that question hei-ame relevant. For 
instance, Swiss Municipal IjSW granted 
to the I/eagiio tho status of a foreign 
independent State, so that it could sue 
in Swiss courts but could nol be sued 
without its consent. On the status of 
the l^eague of Nations as a personality 
in private Ian, including the enjiacity 
of being registered as a properly 
owner, see Schroder, Die OruntWurh- 
fahighitdeM Volktrbundei See 

also Idormann in Z.V., 16 (1930), pp. 
20-47. On the cpiestion nhetber fot 
the purposes of Ktiglisli law the 
League of Nations was a, charity see 
Lyons in 27 (1960). ttp. 434-4,39. 

* Not a mere Intcrnatiowl adminis- 
trative union (Zu^eekrefiand) such 
as the Postal Union. Rie Wegnei, 
Oeechichle dee Vilkerreclte (1936). 
p. 328, and Rapisardi-llirabelli in 

7 (1927), pp. 11 -21, And see 
Drttnkler, Dieiniematwtakjurietiecke 
Pereon ale vdlkerreehifirke /(Srpererkaft 
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territory nor ruling over citizens, the League did not possess 
sovereignty in the sense of State sovereignty. However, 
being an International Person sni generis, the League was the 
subject of many rights whicli, as a rule, can only be exercised 
by sovereign State's. For instance, the League possessed the 
so-called right of legation ^ ; was able to exorcise sovereign 
rights over such territories as were not under the sovereignty 
of any State (as it did for a time in the Saar Basin) ^ ; was 
able to intervene between two disputing mcinlxT-Statcs,® 
and, exceptionally, in the internal affairs of a member- 
State ^ ; was able to exercise a protectorate over a weak 
State (Danzig) ® ; and was, ]>erhaps, able to declare war • 
and make peace.’ 


ii. THE CONSTITUTION OF THE LEAGUE 
See the litoratare cited above, § MMab, 

§ 167d. The two principal politiciil organs of the I-eague The Con- 
were the Assembly and the Council, assisted by the 
manent Secretariat. There were, in addition, two institu- League, 
tions organically connected with the I^eaguc but enjoying 
a high degree of independence. Tlieae were the International 
Labour Organisation and the Permanent Court of Inter- 
national Justice. An account of them is given in othei parts 
of this treatise. The Assembly and the Council were assisted 
in their task by technical organisations and by pcTmanent 
and temporary advisory commissions. The three technical 
organisations were : (1) the Economic and Financial 


(11)33), and Ziminorn, The Lfagve of 
yaiions awl the Rule of Law (1030), 
pp. 277-286. 

^ See below, §§ 358-302. And see 
Hayi cit,, p. 262, and Crenel in 
RJ., 3rd ser., 16 (1936), pp. 627-656. 
On the permanent delegations of 
various States at Genova see Shatzky, 
i6td., pp. 76-99. 736-764 ; lionet, \hid*, 
pp. 650-573 ; Potter in Geneva Special 
Studiee, No. 8 (1930) ; Tobin in 
American Political Science Quarterly, 
48 (1933), pp. 481-612. The l.ieague 
did not send diplomatic representa- 

VOL. I. i 


tives, but maintainofl offices or corre- 
spondente in a number of capitals, 

» See below, § 171 (6). 

• See below, vol. u, § o2d, 

* For example, in the case of cer- 
tain State>^ to protect minorities; 
see below, ^ J406-340e. 

^ See above, § 93. 

• See below, vol, li. | 66a (n.). 

* On the question of making 
treaties see below, § 494. 

B 
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Organisation ^ ; (2) the Organisation for CSommunications 
and Transit * ; (3) the Health Organisation.’ 

The principal administrative organ of the League was the 
Secretariat (see below, § Idlg). 

Amend- § I67dd. According to Article 26, amendments to the 
Covenant of the League were to take effect when ratiiied 

Ooveneat. by the member-States represented in the Council and by a 
majority of the member-States represented in the Assembly.’ 
No such amendment bound any member of the League 
which signified its dissent therefrom, but the dissenting 
State ceased to be a member of the Ijeague.’ 

The § 167c. The Assembly was really the Conference of the 

' members of the licague. According to Article 3, each 
member of the League could send thr(*e representatives to 
the Assembly, but no member had more than one vote. 
The Assembly met at least once a year,® and more frequently 
if required. 


> See on thin and other organiaa- 
tions Greaves, The League f^ommUtees 
and World Order (1931 ) ; Morley, The 
Society of NatiotiJ^ (1932), pp. 238.260. 

’ above, p. 321, n. 2, and Haas 
in B^pertoire, iv. pp. 243. 

* Se9 lilsvac, VOrganUaiton d'Uy' 
gUne de la Sortii/ des Nattima (1932) ; 
Blankenstein. VOrganisation d'Hy- 
gilM de ta Soci^i^ den Sations (1934) 
See also b^low, p. 977. 

* See Sohdeking und Wehberg, pp. 
764-781 ; Bolin in ILL, 3rd *ier., 3 
(1922), pp. 171-184; Paulua in R.O., 
30 (1923). pp. 532-537; Kidd m 
Geneva Special Studies, v. Noa. 7-8 
(1934); Meriggi in Z.b.B., 16 (1936), 
pp. 487-521. 

* Practice showed that it is diffi- 
cult to induce States to agree to 
and ratify amendmenta of importance. 
As to amendments already ratified or 
proposed see Bhoade, A mendmeats of 
the CemnarU of the I^eague of 
Adopted and Proposed ( 1935) ; Bolin 
In 3rd aer., 2 (1921), pp. 57-6t), 
226-242, and ibid,, 3 (1922). pp. 171- 
194, 33M64; Paulua in R,Q., 30 
(19^), pp. 525-555; Hudson in 
n,L.R„ 38 (1925), pp. 903 953. See 
vol. ii. { 52p on the pmpoaiM amend- 
menta arising out of the Treaty for 
the Benunciation of War. On the 
proposed revision of the Covenant 


in 1936 following upon the failure to 
apply the Covenant in the Italo- 
Ab}88inian dispute see Sew Comimn- 
wealth Quarterly, 2 (1936), pp 111 
241 ; The Future of the League of 
A’cOow?- the iletonl of a Senoa of 
Discuasiona held at tTbatham Hou«e 
(1936); YepcR and da Silva, Ln 
Question de la RAforme du Pacte de la 
SoeM dea Nations (1937); lie Brun 
Keiip, Ijfs projets de r/fnrme de la 
SocUte' df? Satxons (1038); Engel 
League Reform, an Aufdy^is of Official 
ProjHJsals and Discussions, 1936-1939 
(Oeneia Research Studies, 1910); 
Wolgaat in Z.V., 20 (1936), pp. 436- 
466 ; Potter in Geneva Special Studitis, 
vii. No 7 (1936); Rav in R.L, 3rd 
Bcr.. 17 (1936), pp. 225-256; Bar- 
andon in Z,o,V., 7 (1937), pp. 1-14; 
Kelseii ill R.O., 41 (1937), pp 625-680 
and 45 (193S). pp 5-13, 161-240. 
521-566 ; Moeller in Actai Scandino 
avtca, 10 (1039), pp 30-67^ For the 
replioH of Governments 84e Off. J., 
1936, Special Suppl. No. Htt. 

* On the organiaation of the work 
of the AaRcmbly sen Mvost, Les 
Commissions de VAssemWe de la 
Snri^id den Xaiions (1937).^ See also 
Burton. The Assembly of tha League of 
Rations (1040). On the * Ijfureau ' of 
tljte Aaanmbly see Prevost iA R.L, 3rd 
ser.. vol. 20 (1939). pp. 60I-518. On 
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Functiofia. — As regards the sphere of action of the 
Assembly, the Covenant (Article 3) laid down that ‘ the 
Assembly may deal at its meetings with any matter within 
the sphere of action of the Ix^ague or affecting the peace of 
the world.* Howc^ver, it is apparent ^ that all such matters 
wore excluded from the sphere of action of the Assembly as 
wore by the Covenant exclusively rcbcrved for the sphere of 
action of the Council. 

Of the many functions performed by the Assembly and 
the Council : (a) some were exclusively reserved for the 
Assembly, and (6) others were rosi^rved for the Council ; 
(c) others, again, required the co-operation of these two 
organs ; while (//) with regard to others the Assembly’s 
competence was either concurrent with or alternative to 
that of the Council.-^ 

Methoas oj Noting — The Assemblj" could validly take a 
decision b}' moans of at least four kinds of votes, the choice 
of which depended uj>on the nature of the decision ® ; these 
four lands wore : (a) the unanimous vote ‘ of all the Members 
of the league represented at the meeting ' * (Article 5) — 
that was prima facie the rule; (b) the vote of a simple 
* majority of the Members of the League represented^at the 
meeting,’ which applied to all ‘matters of procedure^ . . . 
including tlie appointment of Committees ’ of investigation 


the Ci<*iieia1 Coiumitteo and other 
auxiliarv commit tees of the Anhcmbl^ 
see Caldcruood in 3S (lOli), 

pp 74-9 i. 

' The question -was disdissed hoa 
far the Assembly and the Oonncil 
were respei tivolv bound bv each other 
in tnira i tres decisjons ; see be hiu king 
und Wehberg, pp. 2til 270, and Index 
(p. GO) of Jiecords of ths Fourth 
Assembly It oc<a8iouall> liappened 
that some i»ovcr or function was 
assigned by a treaty to ‘ the league ’ 
simply, without specifying which 
organ ; for instance, Ailu les 1 (2), 
23 (o and d), and 2t of the ('ovenant, 
and Articles 49, 102, 289 (para 4), 
336, 337, 338 (para. 1). 376, 377, 370, 
38G of the Treaty of Peace with 
Germany, amongst others. 

* Upon the legal elTect of the de« 
oteions of the A^mbly and o£ the 


(''ouncil see Schindler, Dts Verbtnd- 
lichkeit der BeschlUsbe dts Volherbundes 
(1927); Ray, op, cit., pp. 151-165, 
Bnerly in li,Y , 16 (1935;, p 100. 

* See Fischer \\ illiams in A J,, 
19 (1925), pp 476-488, Hill, i6id., 
22 (1928), pp 319 329, Uithes, The 
( nanimUy Rule and the League of 
^(^Uons (1933). pp. 91-118. 

* There was no provision for a 
quorum in the Assembly. See on this 
quest Jon Riches, op rtf., pp 42-50. 
But the Rules of Piocedure of the 
Council (Rule b) pro\ided that at 
least a majority of the members of 
the Count must be present at the 
opening of the mectinu! and that the 
meeting must be adjourned whenever 
a majonty ceases to be present. 

^ For some comment on this ex- 
pression see McNair in R.F., 1026, 
at p, 10. 
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(Article 5); (c) s vote of a two-thirds majority,^ which 
was required in the case of certain of the items of business 
mentioned above in this paragraph and in certain less 
important matters in which it was required by the Buies of 
Procedure of the Assembly ^ ; (d) a majority vote (as under 
Article 15, paragraph 10, or Article 26), but including the 
votes of all the members represented on the Council. But 
an important inroad upon the general principle of unanimity 
was made by the adoption by the Assembly of the rule 
that a decision which can be described as consisting of 
a van, however we may translate that word- ‘recom- 
mendation,’ ‘ wish,’ ‘ hope,’ ‘ opinion,’ or ‘ view ’ - did 
not require unanimity and that a simple majority would 
suflSce.® 

§ 167/, Membership . — The Council could be described as 
being, for most purposes, the Executive of the Ijeague. Its 
size depended, in the first instance, upon Article 4. It 
consisted eventually of the following cla&ses of members : 
(i) the permanent members, namely, those Creat Powers 
who were raembeis of the League ; the Council could, with 
the approval of the majority of the Assembly, name other 
permanent members ; (ii) the eleven non-peminnervt^nembers, 
of whom normally three were elected each year and for three 
years : this group can be subdivided into (a) non-permanent 
and nut re-eligible until the expiry of three years from the 
conclusion of their terms of office, and (b) non-permanent 
but declared by a majority of two-thirds of the members 
of the Assembly voting to be immediately rc-eligiblo.* 


' It was not always clear, when the 
Oorenant speaks of a majority of the 
Assembly or of the Council, either 
simple or two-thirds, whether a 
majority of the members represented 
at the meeting in question or of all 
the members of the Leai^e was in- 
tended. Article 6 specially mentions 
*the members of the Ijeague repre- 
mM at till fMeiing* See Stone in 
B.7., U (lft33). pp. 29-31. 

* Document C. 350. M. 168. 
1923. V. 

* See Fischer Williams, op, cit„ at 
p. 479 ; Schindler, DU Verbind- 
liMtU dor JBiochlUMa das VStUr* 


buwlM (1927); Stone in B,Y,^ 14 
(1933), pp 36-37 ; Srbiicking und 
WelilKTg (3n] ed., 1931), pp. 611, 512. 
The French words rerom- 

mandation wore aho used instead of 

VOPU. 

* Recorda of Seventh Ordinary 
Aenmbly, Plenary Afeeting^ p. 79, 
and Off, •/., Special Suppl. ^ No. 43 , 
p. 8. On the difficulties created by 
the problem of the coropoHitihn of the 
Council and on the attemptifto solve 
them see SohOcking uiia Wehberg, 
3rd e<L (1931), pp. 402-479; toynbee. 
Survey, 1928 , pp. 100 - 114 ; Lange, 
Vere un gouvememni inUirfuUwud, 
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A declaration of re-eligibility implied no guarantee of re- 
election. (iii) Ad hoc rcjyresentativea. 

Functions, — Like the Asacmbly, the Council could deal at 
its meetings with ‘ any matter within the sphere of action 
of the League or affecting the peace of the world * (Article 4) 
which was not by the Covenant expressly reserved for the 
sphere of action of the Assembly. Tlie functions of the 
Council may be classified as being {a) within its exclusive 
competence ; (6) requiring co-operation with the Assembly ; 
and (c) within the concurrent or alternative competence of 
the Assembly and the Couneil. 

Methods of Voting, — I'hc Council could validly take a 
decision by means of the following kind.^ of voU\s, the choice 
of which depended upon the nature of the decision ^ ; (a) the 
unanimous vote of ‘ all the Membeis of the League repi*e- 
sented at the? j*ieeting ’ (Article 5) ; that was ptima facie the 
rule, of which Ailicle 2G is one of many illustrations ; 
(6) the vote of a simfde ‘majority of the Members of the 
League represented at the meeting,* which applied to ‘all 
matters of procedure, including the appointment of com- 
mittees to investigate particular matters * (Article 5) ; 
(c) the vote of all the imunbers of the Council, excluding the 
representatives of the parties to a dispute,^ such a vote 
sufficing under paragraph 6 of Article 15 to give validity 
to a Report under that paragraph, with the consequence 
that war against a party complying with the Report was 
a breach of the C\)venant ; (rf) the vote of a simple majority 
of all the members of the (Jt^iincil ; this sufficed for a 

La SoeiSUdfi Sahonsftin componUwn OouncirB icqiieht for an advisory 
du Conseil (I92s); ropovitch. La opinion, McNair in Ji.Y,, 1920, pp 
cowpositiofi du df la NociVM 1-13, and vol, n. p. 07 ; see also 

de$ Nations (1920) ; (Jretschaniiiow in Schuckiufi und Welilierg, pp. 33G-3.3S. 
Z,o,V.f 24 (1934), pp. 208 225 (Tilth * See here Ad\wory Opinion No. 

a valuable bihlioj^raphy). Seo also 12, Seriis B, pp. 29-31, and Riches, 

abqve. $ il(>a. on State Kqualitv and op. cit., pp. 131-157. 

International OrgaiiHatioii And wo • Sonic of the treaties ionnccte<l 
Myers in A. «/., 2<» (1928), pp. 989.713. mth the settlement after the Fir.*t 
* Seo Riches, The Lnanimity HuU World War made provision for tho 
and the Leag^it of Nations (1933); modiiicatiun ' I'ertain provisions with 

Eles, /-« prtneipe de Vvnanitntt^ dans tho consent of a majoritv of the 

la Soci^td des Nations (1935); Stone Council; foi instance. Article 12 of 

in /I. y., 14 (1933), pp. 18-42 ; Fischer the Treaty of Juno 28, 1919, with 

Williams in A,J., 19 (1925), pp 475- Poland, and Article 14 of the Treaty 

488; Hill, i5wf., 22 (1928), pp. 319- of September 10, 1919, with Czecho- 
329 ; and, in connection with the Slovakia. 
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Report upon a dispute under paragraph 4 of Article 16 
which did not have the clSect mentioned under (c) above 
as regards an ensuing war ; (e) where it was desired to expel 
a member from the League, the unanimous vote of the 
members of the Council, with the exception of the repre- 
sentative of that State if it happened to be a member, was 
required (Article 16, paragraph 4).^ 

§ 167p. The Secretariat of the League consisted of the 
Secretary-General, appointed bj' the Council with the 
approval of the majority of the Assembly, and of such 
other staff as were required (Article 6), men and women 
being equally eligible for all positions.^ 

The Secretariat was located at Geneva, the seat of the 
League, while representatives were maintained in a few 
other countries. The members of the Secretariat consti- 
tuted an international ei\ il service; while retaining their own 
nationality, they were expected to sei ve not tlieir n Stales 
but the League and its members as a vihf)le.® An attempt 
was made in the ease of the highet po-.ts to pu'serve some 
degreeofbalanceinpointof nationality, bill, at thesnmetime, 
the ability and personal qualiticntions of the » andidates were 
declared to be the principal test of Hclt'clion * Tint ‘ officials 


^ As to the relation l>et>«ceD the 
Aflcemhly and the Council see Repfjri 
on the keUdtonfi between^ and Heapective 
Competence of, the Council and the 
Aaeembly (Records of the First As- 
sembly, Plenary Meetings, pp. 318*320, 
adopted by the Assembly on Decem- 
ber 7, 1 920) See particulai ly the con 
oluaion that * the Council and the 
Assembly are each invested with par- 
ticular powers and duties Neither 
body hiR jurisdiction to render a 
decision in a matter which by tho 
Treaties or the Covenant has been ex- 
pressly committed tf> the other urgatw 
of the League. Either b<KJ> may dis 
cuss and examine any matter which w 
within the competenne of the league.' 
See alB% Ifisoher Williams, Rome 
Aspects of ihe Covenant (19^), pp. 
76-80. 

• See Biorley, The Society of Nations 
(1932), pp- 261-337. For the Statute 
of the AandnlstFative Tribunal which 
heard oomplainta alleging the non- 


observani eof the terms of appointment 
of officials of the St'cretanat of the 
l/iAgue or of the International Labour 
Office see Off. J , May 1928, p. 761. 

’ Bv a decision of the Assembly 
jn 1032 the Sec rebary-Cleneral and 
offitialB of the Secretariat on taking 
up office were bound to make a 
declaration of loyalty to the Ixiague, 
mdudiiig an undertaking not to seek 
or ref Give instTuc tlons from any 
Government or external niithont> 
And see generally on the Secretariat 
of the I,«eaguo the valuable work by 
ftanshofen-WcrtheiiDor, The Infer- 
nalwnal Secretanat - 

* See the Report of the VommiiUe 
of Thirteen of 1030* A. |6. 1930; 
and the Resolutions of the '^Assembly 
in (032 and the Staff Relations 
as amended In that year. ' See also 
Toynbee, Survey, 1928, pp, 186-140. 
And see, as to the status #f League 
officials, the Report of O^ber 8, 
1932, of a Committee of JuriiU on the 
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of the League ’ enjoyed diplomatic privileges and immunities 
when engaged on the business of the League (Article 7).* 

§ 167A. Article 24, paragraph 1, of the Covenant provided Inter, 
that there shall be placed under the direction of the League 
all international bureaux already established by general nnd 
treaties if the parties to such treaties consent, and that all^^”***' 
international bureaux and all eommissions for the regulation 
of matters of international interest constituted after the of the 
establishment of the licague shall be placed under its^*”*' 
direction. The Council took a somewhat coaservative view 
of the scope of Article 24,* largely on account of the require- 
ment of the consent of non-member >Statcs. The following 
bureaux were placed under the direction of the League : 

(1) International Hydrographic Bureau®; (2) Central 
International Office for the Control of the Liquor Traffic in 
Africa * ; ^.3) international Commission for Air Navigation ‘ ; • 

(4) International Bureau for Information and Inquiries re- 
gaiding Relief to Foreigners (Bureau international d'assisi- 
anre) ® ; (r>) The Nansen International Office for Refugees ’ ; 

(6) International Exhibitions Bureau.* In addition, the 
following instituic.s wen* set up. for purpo.ses falling within 
the province of the Ij<‘aguc, bv agn*t*m('nts between the 


qucfltion whetberthe As^einlilv 
was entitled to tlif salanee of 

the ofiBomls of the Secivtanat, of tho 
Intcrnationul Idihoiir OfTiroand of the 
Permanent (’ourt of IntornatinnaJ.Tup- 
tice. The unaniiiioua answer of the 
Committee waa in the nepnti\ e ; Four 
teenth AHsembly, 1033, F^uith (Vm- 
mittoe: Ojf. J., Speml Siippl. No. 107 
p. 206. After that, huwtM*r, all new 
appointments were made subject to 
modification by tho Assembh 

* Soeliclow, § -ina. 

• Sec the Hnnotaux Report adopted 
in 1021 by the Council : Off. J., 1021, 
p. 759 ; the Reaolution of the Council 
in 1023 concerning non conventional 
international bureaux: ibid., 1023, 
pp. 868, 048; the KoBolution of the 
Ninth Assembly in 1028: /Vewmt/ 
Jdeetini/4, p. 113, and Off. J., 1028, 
p. 898. On Article 24 nee gcnemll} 
Shocking uml Weliberg. pp. 730-762 ; 

*SpreckoIaen, DU teehilidiiti 
hun(f$n d€B VblhrhundtB tv inter- 


nationalen Ihiionen (1920); Kunz, 
Staatem'erbtndungen (1929), pp. 382, 
383 , f^omvitntmre uu Pacte 

(1030), pp. 607-081 ; Boisvrr,, Lo 
*Vf;rf<7/ des Xaliuns et les bureaux 
inlrrnatwmux (1932), pp. 5«5-113; 
l)arraH in Repertoire, x. pp 718, 717 ; 
Bailey in American PolUical Science 
Qaarhrly, 2.5 (1931), pp. 406-424. 

» Off J., 1021, pp. imetseq. And 
see below, p. 900. 

^ Off, J,, 1922, pp, 91, 128-129 

• Ibid., 1021, p. 1106. 

• Ibtd., pp. 761, 1160. This 

Organi&ation, composed partly of 
representatives of governments and 
partly of those of private institutions, 
imiat be di^l uisbed from the Inter- 
iiationnl Relief Union which was 
cHtablished bv the Convention of 
July 12, 1027.' 

’ Herordft of the Elet^nth Asimbly 
1030, pp. 156-158. 

• Off. J., 1031, p. 1110. 
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League and particular Governments whicli established and 
maintained these institutes : (1) the International Institute 
of Intellectual Co-()i>eration ^ ; (2) the Intc^mational Institute 
for the Unification of Private Law * ; (3) International 

Educational Cinematographic Instil utc^ ® ; (4) International 
Centre for the Study of Ijcprosy.* 


iii. THE FUNCTION OF THE LEAGUE 

§ 167i. The main purposes of the ].<eagiie wore stated in 
solemn language in the Preamble to the Covenant : 

The High Contracting Parties, in order to promote international 
co-operation and to achieve international peace and security by 
the acceptance of obligations not to resort to war, by the pre- 
scription of open, just and honourable relations between nations, 
by the firm establishment of the understandings of international 
law as the actual rule of conduct among (jovernments, and by the 
maintenance of justice and a scrupulous respect for all treaty 
obligations in the dealings of organised peoples with one another, 
agree to this Covenant of the League of Nations. 

It appears thus that the League was interidtHl to serve two 
different purposes, namely, the niaintcnanee of international 
peace and security, and the promotion of international 
co-operation. 

§ 167i\ The avoidance of war by the peaceful settlement 
of international disputes was one of the most important taskjg 
of the League. Articles 11 to 17 of the Covenant, which 
contained the sclirme for achieving this purpose, wiw ex- 
amined ill the previous editions in Part 1. of tlic second 

> Ibid., \m, pp. 284-280. Bee ibid., 1921, p. 701 ; 1923, p. 274 ; 

* Ibid., 1020, pp. 812-815; 1928, as to the InUTnationa] Toatituto of 
p. 1773. For details lee Myers in Agriculture see tbid., 1921 p. 280; 

.33 (1039), pp. 322-324. as to the Union iniernafiiiaU de la 

* Off. A,,* 1927, p, 1450. For details PropridU Foncilre Bdtie (Intiernational 

Bee Myers, op. cit., pp. 325-328. Jitireau for Co-ordinaiiiig 4he Work 

* Off^ •/m 1928, p. 139; 1931, pp. of tbo National FederationB of Urban 
2085 et eeq. As to the Infernational Property) see ibid,, 1920, jk 546; as 
Wine Office (see below, p. 998) see to the International AssooSation for 
Off. J., 1930, p. 516 ; as to the Life Saving and First Aid to Injuries 
International Institute of Commerce see ibid., 1930, p. 94. 
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volume of this work, entitled ‘ The Settlement of State 
Diftbrenees.’ ^ 

§ 167/. Article 8 embodied the principle that national 
armaments shall be reduced to the lowest point consistent menu, 
with national safety and with the enforcement by common 
action of international obligations. 

§ 167m. By Article 10 of the Covenant — Guarantee 

againet 

The Members of the League undertake to respect and preserve 
as against external aggression the territorial integrity and existing®*®”* 
political independence of all Members of the League. In case of 
any such aggression or in case of any threat or danger of such 
aggression the Council shall advise upon the means by which this 
obligation shall be fulfilled. 

Apprehension as to the burden of the obligations entailed 
by Article 10 was one of tlic factors which prevented the 
United States of America from ratifying the Covenant, and 
Canada set on foot in the First Assembly in December 1920 
a movement for its deletion.^ The sole fruit of tliis attempt 
at deletion and later at amendment was an Interpretative 
Resolution which only failed to secure adoption by the 
Fourth Assembly in September 1923 because IVrsia voted 
against it and unanimity was required.^ Xo amount of 
intcqiretation can alter the fact that Article 10 contained 
a guarantee coneerniug external aggression against territorial 
integrity and existing political independence. It was a 
collective guarantee, so that, for instance, Great Britain, if 

^ Vol.n. §§ 2r)/^ ‘iop. The nnportaut Plenary M^etingSy p. 80. The main 

limitation upon the jurusdu'tion of features of this Kesoiution were that 

the League in the matter of (Inpiites due roganl must be jviid by the 

whioh ts contained in para^aph S of (Vuncil, in recommending the apphea* 

Article 15- matters 'solely nithin tion of military lueasurt^s. to the 

the domestic junwlution' of cither geographical situation and special 

party— 'is dealt aith below in \oi. li. conditions of each State, and that in 

§ 25/, to winch add * Tachi. La the Inst resort each State must judge 

touvtratn^ et Vtnd^pevdanfi dt VhUat for itself * in what degrr^ [it] is bound 

9 t lei queahona inUrieurfa en drott to assure the execution of this 

tniefftoliWd (1930) ; Le Fur in //a^ae obligation by employment of its 

RecuedL 54 (1935) (iv.), pp. 272-303. military ('.'‘es * ; and see Scott in 

* Records of the First J.J., 18 (i024), pp. 108-113. The 

Plenary MnSinga, p. 279 ; the matter British Government, in it» memor- 
was also discnssetl by the Second andum despa Uhcii to the I^gue 
Assembly, and at the Third Assembly Committee on Arbitration and 
Canada proposed two amendments Security in January 192S, accepted 
instead of deletion. t^e interpretation' of Article 10 

® Records of the Fourth Aesemhly, contained in this Resolution. 
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she maintained the doctrine as to collective guarantees ^ 
enunciated by Lord Derby in 1867 and afKrmed by Sir 
Edward Grey in 1914 in connection with the neutralisa- 
tion of Luxemburg, w'as not entitled to consider that she 
was only under a duty to intervene if all the other members 
of the League would do the same, and that if the State 
resorting to external aggression was a member of the Ix'aguc 
no obligation to intervene would arise at all. No such 
expression as la garantie collective appeared in the f’ovcnant. 
The Article was weakened by its second sentence, but 
nevertheless it remained not only a declaration of principle 
but also a solemn guarantee.^ 

Like any other international obligation, that Article had 
to be interpreted and applied in accordance w ith good faith, 
common sense, and the spirit and scope of other Articles of 
the Covenant. That meant that the guarantee although 
not collective had in some measure to be dependent upon 
common action on the part of the bulk of the members 
of the League. In January 1932 China appealed to the 
Council luider that Aiticle.® In Seplembei 1935 Alnxsima 


> See below, § 576. 

* President Wilson himself seems 
to have refranled the expression 
' territorial integrity * an meaning 
* immunity not from armed imasion 
but from forcible annexation * (see 
Baker, * The Making of the Covenant/ 
in Munch, Lu ortgtnes et Vceuxrt <fe 
la SoctiUdeit Naitorut, ii (1924) p 58} , 
Baker, f6td., considers that * its real 
meaning is that it abolishes the right 
of conquest. It is directed against 
the violent transfer of territory from 
one sovereignty to another without 
the consent of the members of the 
League/ See also Komamicki, La 

r Sion d€ Vint^gnU temtariale dant 
PaeU di$ la Soct^id des Naiions 
(1923); Struyeken in Bildwtheca 
VtSMTiana, i. (1926) pp. 93-157; 
Beh6cking ntid Wehb^ rg, pp 449 466 ; 
Soelle, * B'mAboration du fiarte,* in 
Manoh, op. aL, i. (1923) pp 62-137 , 
Bank, Der Inhalt des moderntn Vol 
kerrechU und Her Urmung dU Artikels 
to d/ct V olkiiHmnaBttlzuriQ (1926); 
RedsXob, op. e%U, pp« 116-127 ; Bruce 
Williams, BtaU SwaHly and iha lAoyw 


o/ Vofions (1927), ch iii, » Biissmann, 
Dff vfdkerret titlir/ie (iarunttevertrag 
(1927), pp 17 24, 42 59 , Meinlem, 
Der Begrtff dc$ miht heraxisgffMfUr 
ten AmjnJJ^ (J927), (fonsioroiihki, 
op cit , 11 pp 2<>4 29,9 , Vrpi*8 and 
da Siha, op cif , pp 27S.9(M), Ka>, 
op at , pp 349 ef sfjy , Sp.Light, 
Pseutio Security (1928), pp .95 fT ; 
KoreniUh, //.Ir/tr/e JO du Pucte de la 
Soa^U des Ao/ions (19.91) , l.ipartiti, 
L'articolo dtea del Patio de la Soexeta 
dellt Sazwni (1931), Brink, l^es 
aanedtoM de VArtxrle X du Fade 
(193.9); Fischer Williams, Some 
Aapecta of the Coiennyit (1931), pp. 
10.9 125 ; Mirkoviti li, />ar rapporte 
entre V Article 10 et VArtiede 21 du 
Pacte (1935) ; Report by Ajfiatri and 
Charles de Visscher, and Hfsolutions 
of the Institute of International Law, 
in Annuatre, 30 (1923), 6p. 23-47 
and 383-385 ; Rolin in ft /.k 3rd ser., 
3 (1922), pp 336 360 ; Wi&mnns in 
Z Km 17 (19.93). pp 2ri.l|2. And 
see below, vol. ii. § 52m, on self- 
fiefenoe and aggression 
» Off, J„ 19.92, p. 373. 
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appealed, i/Uer alia, under that Article.* In neither case 
did other members of the Lfjague take any cfl'ective action 
under that Article to fulfil the obligation of the guarantee. 

In the case of China the Council and the Assembly, respect- 
ively, affirmed the principle of nun-recognition of changes 
brought about in disregard of Article 10.^ In the case of 
Abyssinia practically all the members of the L<‘ague actually 
resorted to some of the measures contemplated in Article 16 
until, confronted witli the success of the aggressor, they 
abandoned them for what they Ixjlievcd to be cogent reasons 
of policy.* 

§ 167/1. At the outbreak of the First World War in 1914, Open 
and during its continuance, it became apparent that secretly* 
treaties are a danger to poa(‘e. Accordingly, Article 18 • 
laid down the rule that in future every treaty or inter- 
national engagement entered into by any member of the 
League must l>e forthwith registered with the Secretariat 
of the Jjcague, and as soon as po.s.sible be published, and 
that no such tn^aty or international engagement shall be 
binding until so registered,* This Article is examined in 
§ 518a. 

§ 167o. Intimately connected with the guarantee against l^con- 
aggression discussed in § lG7?/i was Article 19, which pro-Jj^^J 
vided that -- Treatiea 

The Assembly may from time to time advise the recous’oeration national 
by Menibeis of the League of treaties which ha\ e become inapplicable Condi- 
and the consideration of international conditions whose continuance^*®**** 
might endanger the [)cace of the world. 


» Ibid., 1035, p. 1130 

* Ibtd, Sp»‘tial SuppI Nu. 101, 
p. 87 ; ami see alwvp, ^ 75r. 

* For what will prol>abIy rcmAin 
the beat acrount of that pmiu ace 
Toynbee Harvey, 1935 (n ), ami 
Doeufrtenta, 1035 (ii.) 

* The Preamble to the (/ 0 \enant 
spoke of ‘ the preanniption of 
open. juBt, and honourable relations 
iMtween natioiis.' * Open diplomat y * 
in the Benae of piiblioity of diplomatic 
negotiationa is an entirely difforcnt 
matter. See Peinsoh, Secret Ihplo- 
macy (1922) j Poole, The Condvet of 
Foreign Rehiione under Modern De- 
mocratic Conditione (1924); Buell, 


Inferuativnul Relations (1025), pp. 
005-703 ; Memorandum by the 
Secret ary -Oeneral of the League in 
Jj.N.7\S. i. at p. 0, and Off J. (June 
1920), at p. 154 ; and as to the 
publicity of inmings of the Council 
see RchOcking iind \\ehl»erg, pp. 331, 
332, and Off J., August 1922, p. 791. 
See ahio Dollot in R.O., 36 (1029), 
pp 479 50' on the meaning of diplo- 
matic Bocroiy ; and Ouggenheiin in 
Architfes de philoaopkie du droit. 
Nob. 1-2 (1934). 

^ For an example of a secret 
instrument see the l^'ret Protocol an- 
nexed to the Balkan Part of February 
9, 1934 : Doeumente, 1994, p, 300. 



896 


TH£ LEAGUE OV NATIONS 


[§ 1670 

The machinery offered by Article 19 was not free of doubt. 
In particular, it was not certain whether the Assembly in 
giving ‘ advice ’ must be unanimous, whether the doctrine 
of the voeu ^ already referred to could be invoked, or whether 
the doctrine of nemo judex in re aua expounded by the 
Permanent Court in the Mosul Advisory Opinion * could be 
applied to this case. There was no legal obligation upon the 
member to follow the advice.® But i»therwi8(! the scope 
of that Article was comprehensive. 

The principle reflected in Article 19 was a niodest beginning 
in an embryonic form of the legislative [>rucess in the 
society of nations.* To some small extent that principle 
is susceptible of application by judicial means, namely, by 
the development under the control of the Permanent Court 
of the rule that omnis conventio intelligitiir rebus sic 
stantibus.^ But that rule is not applicable in ail cu.se.s in 
which the continued operation of a tix'aty becomes unjust 
and oppressive ; neither is it applicable when the cause of 
friction and injustice lies in the c.\i.stencc and use of intcr- 


‘ See above, § 167<. 

* P,C.LJ„ iSeries B., No. VJ. 

* Bolivia n^quested the t^ccond 
Assembly in 1921 to revise a treaty 
of 1904 between herself and Chile, 
but the request was reported by a 
Committee of Jurists to bo out of 
order * in its present form/ and 
it was witbflrawn. This Committee 
pointed out that the Assembly couhl 
not modify a treaty but could niertdy 
advise its reconsideration, anil that 
' such advice can only be given in 
cases where treaties have i>eeome 
inapplicable — that is to say, where 
the state of affairs existing at the 
moment of their conclasion has subse- 
que^tly undergone either materially 
or morally, such radical changes that 
their application has ceased to be 
reasonably possible, or in cases of 
the existence of international con- 
dUtions whose con(« nuance might 
endanger the peace of the world.* 
Bolivia thereupon withdrew her re- 
quest ; Records of the Second Aeaemhly^ 
Plenary Medings, pp. 46A-4lfO; and 
see Rappard, IntemeUional Relotions 
as viewed from Geneva (1925), pp. Ill, 
112. At the same time, and with 


the same I'Chult, Peru retpiested the 
Assembly ti) n^vise a treaty with 
Chile of 18HJ ; see Records of the' 
Second Assembly^ Plenary Meetings, 
pp. 52, 50, 680, 595. in 1925 t'hina 
invoked Article 19 in conni*ctjon 
M'ith the exterritoriality and similar 
treaties binding u]>un her {Sixth 
Assembly, Plenary Meetings, p. 44). 
The AsHcmbly coritCMited itself w'ith 
drawing attention to the forthcoming 
conference on the matter {ibid., p. 
102). In 1929 China proposed the 
appointment of a comriuttee to con- 
sider how Article 19 eoulil be 
rendereii more effective {Tenth As* 
sembly. Plenary Meetings, p. 99). 
The Assembly did not follow that 
suggestion, but adopted a rc^solution 
restricting the conditions under which 
that Article could be invoked {ibid.t 
p. 177). , 

* 8ee above, § 37<i. 

^ See below, } 539. But i| is prob- 
able that a State invoking ,tho doc- 
trine rehus sic stantibus might rely on a 
favourable finding under Articie 19 as 
showing that it is justiffed in invoking 
a vital change of circumstanees. 
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national rights not grounded in a treaty. In all these 
situations the function envisaged in Article 19 was political, 
iuid nut legal.' 

§ 167oo. The establishment of the League of Nations incoo* 
made a substantial change in the mutual relations of the 
members and added materially to their obligations under- 

League. 

* {See Oppeiihciin, Thti. Jj^agiu of (19:^7), pp. 1S5-1C5 ; Harvard 

Nations (1019), p. 09, who siiggested tfeurcA, Part 111.(1935), pp. 1077-1120, 

that the function of rleriariiig treat iea 1101-1173; Franguli^, La th^orie et 

discharged by a change of eircum- jtratiqut drs tmite/t miernatwnaux 

stances should bo performed by an (1930), pp. 121-188; Scalfati, La 

international court ; Higgins in Hall, clausola ' rebus sic stantibus * (1030) : 

p. 407 ; Fauchillc, §§ 858-858 (2) ; Scelle, La thwne juridique ds la ft- 

Hoijcr, Ja fofte de la drs vision des traib!s ; the same in 

A'a/ioas(1920), pp. 333-316; rjocllner, Friedenswartc, 32 (1932), pp. 193-196, 

La revision dea iraitds sous le regime and m Hague UecueiU vol. 46 (1933) 

de la iSVtciVfrf des Nations (1025); (iv.), pp. 469-482 ; Grainsch.Orvnd- 

Uonsiorowski, op. cii., pp. 291-310; lagen und Methuen inUrnationaUr 

Ijauterpacht, § 7“' ; Hricrly in lieviston (1937); Fischer Wiliiams, 

tSWef^, 1 1 (j 926)* pp. 11*20 ; liacher Aspects of Mijdcrn hiternational Law 

Williams in AJ„ 22 (1028), pp. 89- (1939), pp. 95 114; Potter, ilrftc/e 19 

104; and McNair in Hague Hecueil, of the Covenant of the lAogue of Nations 

22 (1928) (li.), pp. 467*481. (19U); Huliington in Unutraitg 

The discussion of Article 10 was of Pennsylvania Law Review, 1927, 
almost invariably coupled with a con- pp. 16.3-177 ; Bouflall in R.L, 3rd 
shlcrat ion of (he doctrine ser., 9 (1928;, pp. 882-905; Genet 
tilms, and it is therefore convenient to in RJL, 37 (1030), pp, 287-311 ; Denis 

give in this place n scjoctioii from llie in .4.iV. Ptnretdiug^, 1932, pp. 53-59 ; 

vast literature on (he subject : Velinni. Auer in Crt4ius Society, 18 (1032), 

hj reviswue dei trattati e « priuapi pp. 155-171 ; Wehberg in Friedens- 

gcnernli dd dinlto (19,30); Padoi- ww/c, 32 (1032), pp. 190-202; Burck- 

kovitch. La Tension des trail's tt le himit in R.L, 3rd ser., 14 (1933), 

Facte de la Socidf dcs Nations {PM}) ; pp. 5-30; McNair in IJaguK, Recueil, 

J he clausula rebus vol. 43 (1933) (i.), pp. ..M'-289; 

«ic stantibus iiu Volkerrtffit (1931); Schindler, i6iV/., vol. 46 (193Jj (iv.), 

HvhiwMvT, Dte volkerrechti idle clausula pp. 271-280; Garner in Jowa Law 

rebus sic sturdibus und Ariikel lU der Review, 19 (1933-1934), pp 3]2-,329; 

V oLkerbuiulsiitzung (19.31); Heut- Huy in Hague Recmil, vol. 48 (1934) 

^\oo\\iw\, Zur Vrobhmutxk de'T Udhg- (ii.), pp. 635-709; Whitloii, 

keit der Vertrage (1031); Fisclicr vol. 49 (1934) (iii.), pp. 250-208, 

Williams, Inlei naitnnnl Change ami and in RJ. {Paris), 18 (1936), pp. 

I ntcrnational Peace {W,\2) ; the same 440-4S6; Filipucci-Ciiustiniani in Xo 

in fn/rrnutiumi/ Jj[jf<i>rs, 10 (1931), pp. Staio, 1934, pp. 411-447, 498-541 ; 

326 347; Kuii/.. Die RcrUwn der 'lYnekid^ in 41 (1934), pp. 273- 

Panser Frkdensvertrdge (1932) ; Wig- 294 ; Le Fur in Hague Recueil, vol. 56 

niolle, Jdi SocM des Nations d la (1935) (iv.), pp. 214-210; Faimmn 

Revision des Trait/s (1032) ; Tobin, in A.J., 29 (mri), pp. 818-826; 

The Termination of Multipartite Gathorno-Hiinlv in Internatioruil 

Treaties (19.33); Hill. The Doctrine Affairs, 14 (1035). pp. 818-826; 

of * rebus sic stantibus* in Inter- Milrany, ibtu ^ pp. 826-8.36; Kraus 

nationaJ Iaiw (1934) ; tVroti, /w7 in New CommonweaUh Quaiterly, I 

ret'MiVmc i/ei troftfiii (1934); Bohniert, (1935), pp. 33 43; Zancla in R.L 

Artikel 19 der Volkerbundsatzung ((?encm), 13(1935), pp. 13-25 ; Wright 

(1934); Lauterjvicht, The Function in A.S. JVoceedings, 1936, pp. 65-73; 

of Law, pp. 270-285, and in Peaceful Bourquin in Hague Recueil, vol. 64 

Change — An International Problem (1938) (ii.), pp. 351-472. 
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taken for the sake of the purpose of the League as a whole. 
It was therefore considered necessaiy to provide expressly 
for the priority of these obligations over other treaty com- 
mitments, past or future. Any treaty, be it one oi neutrality, 
or alliance, or commerce, or concerning the freedom of 
communications, might easily prove incoiibistent with the 
Covenant. Accordingly Article 20 ^ provided that 
The Members of the League severally agree that this Covenant 
is accepted as abrogating all obligations oi understanduigs wUr se 
which are inconsistent with the terms thereof, and solemnly under- 
take that they will not hereafter enter into any engagements 
inconsistent with the terms thereof 

In case any Member of the League shall, belore becoming a 
Member of the League, have undertaken any obhgatiuns inronsistent 
with the terms of this Covenant, it shall be the duty of vueh Member 
to take immediate steps to procure its release from such obligations 

This Article was of great inipoitance although, upon 
analysis, it was largely declaratory of existing Intei national 
Law 

But lest Article 20 * should seem to go too far, Ai tide 2 1 ‘ 
hastened to add that — 

^ See Faiichillct, § 859 • Hoijcr, nertion 'with the applifiition of 
PacU dt la SociH^ des I^aCums (192t)), HanetJons agamnt ItnK Dot (leneral 

pp 347 350; St bucking und \\tb 19J6 6 Oo ordination i oriinntt<»e 40 ; 

berg, pp 661 669 • Ray, op cU, aleo in ^ , Special ^uppl No 146, 

pp. 569, 670, T^utorpacht in B Y ^ pp 21, 26 Ihu**, for iiistanu*, thej 
16 (1935), pp 64 66 l/^ii tbe bear held in effect that cxn if a treaty 
mg of this Article upon subsequent between two members of the Ix^ague 

treaties of neutrality see bt low ,§ 5776, contauifd no exprtss rcncivation re 

and vol ii $292/ Ireaties some ganling the provisioribof thi f’ovenant 
times expressly provided that they it did not ofieraU^ as between them 

shall impose no obligations upon the if its operation proved contrary to 

parties wrhuh conflict with their Article lb In tho toiifse of the 

rights and duties as members of the appliiation of sanction^ against Italy 

I^eagiie , for instance, Article 9 of in 19*15 Swit/eiland a<lmittcd that 

the Barcelona Convention and Statute Italy would not l>e t ntit]e<l to invoke 

on Freedom of Iransit of April 20, the provisions of the (Convention of 

1921, and the Final Protocol of I8b9 relative to tin (rothani lunnel, 

the Treaty of Arbitration and Con- but that the situation was affected 

ciliation between (jermany and by the < ireurnstarno that Germany 

Switzerland of Jkcember 3, 1921, was not a mcrnlier of the League: 

S,t 12, p 293 h or a detailed Ogf J , Special Suppl No 145, p 114. 

enumeration of these treaties see On the position of npn members 

RousseiMi in Ji,0 , 39 ( 1932), pp generally see lx Gal, Lqr SoetdU dei 

140-142, 166-162 Nations ef Us Stats goM mtmbrss 

* F6r a sinking illustration of this (1938). 
interpretation of Article. 20 see the * Sohilcking und Wohb^rg, pp 669- 
report of a legal sub committee set 680 : Hoijer, Ae pacU dt h dss 

up in 1936 by the Coordinating Nattons (1926), pp. 351^354; Ray, 

Committee of the Assembly in con- op, e»f., pp. 671-681. 
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Nothing in this Covenant shall be deemed to affect the validity 
of international engagements, such as treaties of arbitration or 
regional understandings ^ like the Monroe Doctrine,® for securing 
the maintenance of peace. 

The effect of this Article appeared to be that if two or more 
States members of the League had previously established or 
later establislied a system of arbitration amongst themselves 
or a mutual guarantee or defensive alliance which did not 
conflict with their obligations unrler the Covenant, it was 
deserving of encouragement and was in no way inconsistent 
with tlie Covenant. 


* upon the meaning of ihia ox- 

preaaion ef*e Brown in A.J., 13 

(1919). pp. 738-7IU and ibid.. 15 
(1921), pp. 09 70; Wnght. ibid,, 
14 (1920), pp. 505 580; Hyde, i. 
§ 57 ; 8cliucKr r ”nd VWhlw^nr. pp. 
073, 074 ; and lucords of the Second 
.AsMmbly, Plenary Mceimgn. pp. 700, 
707, 830 833 (a» to the of 

China and Czeoho-Slovakia) ; Onio y 
Arrepm in Hague Becuetl, 63 (1935) 
(in.), pp. 7-90; StiMii in Jiivista, 
28 (1930), pp. 172-208; sec also 
Ij’reytagh-I.ionnghoven, Ihe HegionaV 
vertrage (1937); and see below, 
§ 571a. 

* The <leairf» to in<‘orporale tlie 
Monroe Doctrine (for which .see 
above, §§ 139-14<0 the Covenant 
was the main reahon for in,seiting 
Aiticle 21; see Baker, II oot/roa’ 
U lUon and the II arid Settlement, i. 
(1922) pp. 323-, 339; H\dc, i. §97; 
Schacking und Wchbeig, pp. 009- 
672 ; Faiichille, §§ 325 329 ; I.Aniu»y, 
in i?./.. 3rd ser.. 1, pp. 364-384; 
Elliott 'n International Imw Asaorta- 
fion> Thirtieth Report. 1921, pp. 
73->112; Madariaga in Pmbleme of 
Peace (4th «er , 1929), pp, 00-8.3 ; 
Spencer in A.J., 30 (1930), pp. 4(K). 
413. In accepting in 1931 the 
iiiyitation to heroine a inember of 
the liCague of Nations, Mexico ex 
prcaaly declared that she * has never 
recognised the regional understand- 
ing mentioned in Article 21 of the 
Covenant.’ This atatement was not 
regariled either as a reaervation or 
at a declaration iiuonaistcnt with 
Article 21, In September 1928 the 
Council of the I.<eague, in reply to 


the reqiieat of CuHta Rica for an 
official interpretation of Article 21, 
statwl that the Article referred only to 
the rrdations of the Covenant with 
such cngagcnicrits and that it could 
not have the effert of giving them a 
validity vi'hich they did not previously 
possess : (tff. J.. 1928, p. 1008. See 
Marshall Brown in AJ.. 26 (1932), 
pp 117-J21: Stefanich, La Sociedad 
de laa J\’actonea y la doctrina de 
Monroe (1928), See also generally, 
on Latin-A«aorican States in relation 
to the League, Edw^ards in Inter ’ 
national Affairs. 8 (1929), pp. 134- 
153 ; Matos, * l/Ain^rique et la 
Suri^t^ des Natjoiis,” in Hague 
Rccueil vol. 28(1929) (lii.), pp 5-99; 
Ciierroro, Lee relations des £tais 
de VAmlrinne latine ats. la SeKieil 
des y at ions (1930), and rotdimes 
aciutts de Voiganisalion cm rnonde 
(1937). And see in particular Yepes 
end da Silva, Cnmnientaire thiorique 
et pratique du Pacts de la SocilU des 
Nations et dr* Staivts de VUn%on 
Panamiricaine. i. (1934), ii. (1935), 
for a comparHti\e account of the 
principles of ihe Covenant and of 
tbase of the Pan-American Union. 
As to the Pan-American system in 
relation to the United Nations and 
international organisation generally 
see Humphrey, The Inter -American 
System (1942); Mnrgarc't Ball, The 
Problem * ^ Inter- American Orgamsa- 
tujH (1944; , Sharp in Foreign Affairs 
(U.S.A,), 23 (1945). pp, 450-464; 
Fenwick in American Political Science 
Review. 39 1 1945). pp. 490-500 ; Kuna 
ill A.J., 39 (1045), pp. 527-533 and 
758-701. And sec above, p. 1S5» n. 1 
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$ 167}). Artiole 22 established the system of Mandates, 
which has already been discussed.^ 


Ill 

THE UNITED NATIONS 

BrUUk CommttUary on the Charier of the rnited Naiiona, Cmd. H666 ( 1946) 
(cited here as Brtttah Commentary) — The Charter of the Umted Sattons, 
Hearin*jt before the CommiUee on Foteign Belatwna, VniUd Stntea Senate, 
1945 (including a valuable commentary on the Charter contained in the 
Report of the Secretary of State to the President of the United States ; 
cited here as American Commentary)— Report to the Cm er nor General i» 
Councilf by the Canadian Secretary of State for Foreign AJfaira, on the 
United Nationa Conference on fnterneUtonal Organitation. Depart nient of 
External Affairs : Conference Series, J045, No 2 (uted here as f^anadtan 
Commentary)— Commentary on the Report of the Preparatory Coinmtieum of 
the United A'ations (with Text of the Report ns presented to the (.Scneral 
Assembly, I^ondon, January 10, 1946 ; Cmd 6734)- DornmentH of the 
United Nationa Conference on International Organisation (15 >ols, 1945, 
1946, published by the United Nations Information Organisation in co- 
operation with the Library of CongrcM Coodneh ami Ram bio, Charter 
of the rnited Nationa (2nd ed., 1949) Kofielmanas 1'Orgnmsution dea 
Sationa Vmea,\tA i. (1917) — Kacckonbcet k in flagne Hu util 79(19lT)(i.), 
pp. 114-330— Wohlierg m Friedensnnrtt 15 (MHo) })p 331 392 lh*rt'n 
stem, ihid„ pp 393-4tM) Finch in .1 ./ , 39 (194r)) pp oil 5M> Potter. 
ibid,, pp. ril6>o«)] — Briggs, ibid , pp Ghl-t)79 Coniiocni in Inters 
notional Conciliation, iSeptemWr 1945, No 413 Pollux in R. > 23 (1946) 

pp. 54-82 — Eagleton m Yale Lau Journal, .">5 (194t>) pp 971 ‘»9t> KeWn, 
iW. pp. 997 1015- Rapparri, dmL, pp ln:i(i-104h Knk dad p]) lOHl- 
Kl96— Brierly in It F, 23 (1916), jip. 9.3 94 (>oodnch in Inti r national 
Organisation, i, (1917). pp 3 21 Cross in .1 .7. 41 (1947) pp ."31 574 
Engel in Year Bot/k of llorld AJfaira, 19.73, pp 71 101 Yfartfonl of the 
Cniied Xationa (a coniprehonsne annual publu ition) Ikntwuli and 
Martin, A C ommentary on the ( barter of thi ( 'nifed Sations (19,70) Kclsen, 
The Law of the I mted Xahonn ( 1950) (a lu.uling treatibo) - Ross, Con siituiion 
of the United Xatwnn (1950) Schuarren beige r, Poicci Pohtira (2nd rd., 
1951), pp. 427 4.77 — VandcrlKist h and Hogan, Thf Cniied Malvina (1952). 
On the Documents of the United Nations see Lnrnb in A,J,, 41 (1947) 
pp. 140-145. 

i. THE OBJECTS AND THE LEGAL NATURE OP* THE 
UNITED NATIONS 

§ 168. Throughout the Second World War the eltablish- 
ment of a general organisation of States for the purpose of 
safeguarding peace and promoting international co-o|>eration 
* See above, §( 94c-94/. 
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and government was regarded as a major object of the war. 
There was a divergence of opinion whether the future 
international organisation ought to be a continuation of 
the League of Nations, suitably strengthened in the Ught of 
its history,^ whether it ought to take the form of a more 
organic association on a federal basis, ^ or whether its 
structure ought to be determined by a combination of 
the lessons of exjierience and the requirements of the inter- 
national situation at the close of the war ^ Events caused 


the adoption of the last solution In Article 4 of the Moscow 
Declaration of November 1, 1943, (Jre.it Hritain, the Unitetl 
States, Russia and China recognised ‘ the necessity of 
establishing at the earliest practicable date a general mter- 
national organisation, based on the principle of the sovereign 
equality of all peace-loving States, and open to membership 


by all such ^*^><es, large and 

' See e q the article Sir John 
Fischer W illiains entitled ‘ A Kecon 
strut tion of the Lcu^ue of Nations/ 
in Aqeniu^ \ol ii No 1 (1M4*1), pp 
0<) <><). See also Laut<ipulit m l*ol 
12(194n,pp 121 133 

3 ht LeigucofN itions dissolved 
b> i rt solution of its last \sscrahl> in 
April 1940 (for an iccount of which see 
MiKmnon Wood m 7? ) ,21 (1910), 
pp 317 IJI) Ft r ixaluihk at count 
of the work of tint \Nsiinblv '•fc 
Thf Ij^agve Jlari'ls piihlis’uti bv 
tho Stf retariat nf tin Lt {(a rural ^ 

|9U) 1) S< t ilsoMtMrsin 4 / 42 
^191^) pp 120 {>4 ind lu juiti ulir 
Aufncht (tiiKfp (> f (fit u f \ahu(\ 
PnhUrohtini (IO-jI; pp t \ 40 110 
111 597 049 I’nviiiish tho lMr*t 
fanoril \H*soinhl\ «)t thf I nittd 
Nation li id idopti d a lit M>luti ui do 
(lariii^ tint tin 4 mlttl Nations w is 
williiiji to issuiiit tlu (\trti*“< <f(tr 
ti in fuiutuuis iml p jwi is pi cm 'UsK 
i ntiuhfMl tt» thf \a ii£iu (tNituuis in 
partuulir thoso toniu tul with the 
( iiHtoch <''f initiuini Ills ol 
dfposilod wOh the ScTotirjif ol tlu 
IjonjTiu witli (ho p( if nil mu <»f 
corlaui fundions «f i tu hnit il iiid 
non politual chiricttr aid with tlu 
work ol Iho foil wintf It i^iit thpiil 
menta tholNoiiuiiu iMiimuil md 
Transit Dcpartinonts tho lit tl(h 
Section and tho t)piuin Section Vo 

VOL. I. i 


small, for the maintenance of 

Rea rl*> ttf tt c Fit'*! Oereral isnemblq, 
h ir^t iSr-wt >; pp 70b 7(M# For the 
Vgrttuoiil of luK 19 J940 between 
the I « jfTUf » f N it ions ii>d tho L’nitod 
N itii lis d( tt tiuininj^ the detads of the 
trill (er to F f Utter of the a^^sets of 
th< Ia i,rUL f>f N itittns see (General 
Ust I Ihf Jf vrnal 7“> Suppl A 04 
Vtld 1 p S99 Ftir a Lif»t of Oonven 
tioris w ith an indication of iho relevant 
\rtulfs cuiifoning powers on the 
organs of tlif^ League of Nations see 
f^tajue I>ot ament, C 10^* M. 100 
I94> V 

^ For a disc ussion of or su^. port for 
these jiroposals see e g Streit, Vnton 
\aii n9iu) Jennings, •! Ff’deralionfor 
Wfstun Fi/ripf (loot), feierall nion 
Svniposuim, edited b\ Chaning- 
I’eario, 1940), Schwarzenberger, 
Voncr Pi bill a (2nd ed , 1951) ; Brecht 
111 //fOTorif LfiM i?eMPW.5'i(1941 1942), 
pp 5(tl 594, the sune in ^m^riran 
Pobttral Snenrfi AViiow, 37 (1043), 
pp M)2 872 , Ptitter, , pp 850 
St>2 , Lxsi'rs m in fo »f nal of 
bun anil Pubbrnl Pltilos iphq, 2 (1943), 
pp 82 93 , 1 )oniion, itad , pp bS f I , 
Uoueek, f , pp 94 ll(» .See also 
l^aglcton, i ,e ioriuf that Shape Our 
^ M/iira (19451, pp S9 151. 

• See e g (iiiggcnhctin, L*Organ 
tso/ion de la Soci/t/ tntefnaiumale 
(1044) 

C 
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international peace and security.* ' Tn pursuance of that 
Declaration conversations were held at Dumbarton Oaks, 
Washington, in August and September, 1944, between 
officials of Groat Britain, the United States and the Soviet 
Union. Subsequently Chinese officials joine<l in the meetings, 
the result of which was a document embodying tentative 
proposals for a General International Organisation.* I’hese 
proposals, togetlicr with the voting formula subsequently 
agreed to at the Yalta Conference,* formed the basis of the 
discussions at the Conference which took place at San 
Francisco from April 25 to June 26, 1945, and which was 
attended by representatives of the following fifty States : 
Argentina, Australia, Belgium, Bolivia, Brazil, Canada, 
Chile, China, Colombia, Costa Rica, Cuba, Czechoslovakia, 
Denmark, Dominican Republid, Kgypt, 151 Salvador. Kcua- 
dor, Ethiopia, France, Greece, Guatemala, Haiti, Honduras, 
India, Iran, Iraq, Lebanon, Lib<‘ria, Luxemburg, Mexico, 
Netherlands, New Zealand, Nicaragua, Norway, Biiuama, 
Paraguay, Peru, Philippine (Commonwealth, Saudi .Arabia, 
Syria, Turkey, Ukraine, Union of South Africa, Union of 
Soviet Socialist Republics, Unite<l Kingdom, United States 
of America, Uruguay, Vone/.uelu, AVhitc Russia, ^igo.slavia,* 

the rmted Stit<*s and ranada : A.J.. 

3^ Su])pl , p. 

- (*md doU) and an otr»cial 

c'ommontArv tin (’nul (ifiTJ 

lAir a romparison of the 
itumliarton Oak-t PropoMils nntl the 
CfUfiiaiit of thp >soo Ifiibf'rt 

Wright in T.S. SeiiaU* Uoc , 79th 
(''nngresM, 1st Session, Dor. No. 33 
See also Bonrquiri, TVrjj une 
vout fUf Si/n/t/ ffpH ^ ftttnnii ( 1 9 i/i). 

• See below , p. 43 J, ii. 3. 

* Poland, in \n*w of her internal 
po-tition, was rn»t united to the Con- 
ference, hnt she sulHnpiently signed 
flie Charter as an nrjguwl Memlw'r 
Betwoin PDti and 1953 ffat* following 
nine States wire adnutteo : Afghan- 
isfc in, iSi.im, Sweden Ttehijilid. V'emen, 
Pakistan Burma, Israel Und Indon- 
esia. Aurordingly, by the end of 
1933 the membership of'tlio United 
NatioiiH was 60. And see below, 
§ 168c. 


1 See A.J , 38 (19441, Snppl,, p. 5. 
See aWo the Keport oT the (iriinea 
Conference of February 11, 1945, m 
which the rcpresent,Rtive8 of (Jrmt 
Britain, the United Slates and the 
Soviet Union declared that ‘ the pro- 
posed international organisation will 
provide the greatest opportunity in 
all history to ereate in the years to 
oome the essential (Conditions * of a 
secure and lasting peace : (^md. 6598, 
p. 7. Of the pre[Mir.itory work of 
private orgariisaticuis and bodies there 
must be mentioned in particular the 
sueceesive reports (and accompanying 
papers) of the Commission to study 
the Organisation of Peace (a private 
body under the chairmanship of Pro- 
fessor S|iotwpll f)f Columbia lini- 
versity), printed in fnifrnattonaJ Con- 
ciliaiion pamphlets in the y^^ars 1940 
1944, and The fnternatw/ial Law of 
the Fviwe. PoHvlaiea, PrineiplM^ and 
PropoedU -Hin important private draft 
prepared by a number of persons in 
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The discussions at the Conference at San Francisco re- 
sulted in the unanimous adoption on June 26, 1945, without 
reservations, of the Charter of the United Nations ^ and 
the Statute of the International Court of Justice which is 
annexed to the Charter and has equal validity with it.^ On 
the same day an Agreement was signed establishing the 
Preparatory Commission of the UniU^d Nations composed of 
the representatives of the States taking part in the San 
Francisco Conference.^ The main object of the Commission 
was to make provisional arrangements for the first session 
of the General Assembly, of the Security Council, of the 
Social and Economic Council, and of Ihe 'I’rustecship Council, 
and for the convening of the International Court of Justice. - 
The General Assembly met in London on January 10, 1946, 
and took as the basis of its work a comprehensive report of 
the Prepan^t/ory Commission relating to the organisation of 
ihe United Nations and to the taking over of the functions 
of the League of Nations.* 

§ I68a. The purposes of the United Nations are set forth Tho 
exhaustively in the Preamble ** and in tlie first Article of the 
CharU‘r. The object of the United Nations is, in the lan-Uni^ 
guage of the latter, ‘to maintain international peace 
st^eurity.^ That object is to be achieved, negatively, by 
preventing and suppressing breaches of tho peace and 
threats of such breaches and, posithely, by promoting 
conditions conducive to the preservation and the Liainten- 
auce of peace. That combination of the positive and the 
negative functions of tlie Organisation is a persistent feature 
of the Charter. Tims Article 1 lays down that it is the pur- 
pose of the United Nations : [a) to take effective collective 

‘ The title ‘ Uriitod Nrit urns’ uas * Fur the text of the Charter (in- 
first suggested by }*iosid(nt Hoosevelt eluding the Statute of the Court) and 
and adopted in the DeilaMtion ul the Bnti&h commentary thereon see 
January 1, 1042, m uhuh the signa- Miac. No. 9 (1045), Cmd, fiG66. 
tones, uflor pliHlginu thnr n-xmnes , 

f(ir tlio BcliK'v.'nu'nt <.f romraon Kop*imana8, I.'Oxjanoation du Xa- 
victory. suWnbni to tlio purposes t„„„ i„ , ,„1. nllUV). 
and principles enibo<licd in the . « . 

Atlantic Charter : A J., .W (1912), ‘ For the te»t of the Report «nd a 

Suppl., p. 191. At the time of (he eowmentary thereon see Cmil. 67S4. 
opening of the ('oniorence at San * See Salomon, Lt PriamlmU de la 
TVancHPo forty seven States had and Kelaen in Jmirart/o/ 

subscribed to the Declaruiion. Politics, 8 (1840), pp. 134-158. 
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measures for the prevention and removal of threats to 
the peace and for the suppression of acts of aggression ; 
(6) to bring about by peaceful means, and in conformity 
with the principles of justice and international law,^ adjust- 
ment or settlement of international disputes or situations 
which might lead to a breach of the peace ; (c) to develop 
friendly relations among States based on respect of equal 
rights and self-determination of peoples, and to take other 
appropriate measures for strengthening universal peace. 
Further, that major purpose is to be implemented by 
achieving international co-operation in solving intornational 
problems of an economi(‘, social, cultural, or humanitarian 
character, and in promoting and encouraging respect for 
human rights and fundamental freedoms for all ^\ithout 
distinction as to race, sex, language, or religion.- Finally, 
it is a purpose of the United Nations to be ‘ a centre for 
harmonising the actions of nations ’ in the attainment of 
their common ends.® 

These purposes of the United Nations arc expressed in a 
more general form in the Preamble, which hus been described 
as forming an integral part of the Charter.* J^ike the 
Charter itself, the Preamble not only emj)liasises tjji^e resolve 
to ensure, by ‘ the acceptance of principle.^ and the institution 
of methods, that armed force shall* not be used, sa\e in the 
common interest/ It also expresses the positive determina- 
tion ‘ to establish conditions under which justii^e and respect 
for the obligations arising from treaties and other sources of 
international law can bo maintained/ ^ On a wider plane 

* See below, n 5 of tlie CbarttT, thero was no reference 

* See below, § 310/. in tho s>ta.tement oi Curpo^^s in the 

* Sec below, $ 168r. Duinliarton Oaks iVuposals to inter- 

* Amencan Commen/ary, p, 51, national law and jiistn t*. At tho iSan 

where the opinion la exproased that Francisco CoiifcreiKo a numlier of 
*tbe Conference did not doubt that States desired to go lieyund tho alTir> 
the statements expienaed in the Fre^ mation of piinciplea o( juituo and 
amble constitute valid evidence on International Law aa a condition of 
the basis of which the Charter may maintaining peace; they propobed 
thereafter be interpreted.' also that the maintenance oi intornationn) 
CajMdtan j^ommeiUcuy, p. 10. peace and justn^e ho derUned to he 

* The question oftheplaee of In ter- one of tho PurjjoHes of the (Drganisa- 
national Law in the scheme of pre- tion. Thai proposal did ndt prevail 
lenring international peacq caused on the ground, apparently, that ngid 
■ome heart searching and discussion insintenco on legal justice may, in 
both before and during the Conference certain oircumstanoes, occasion delay 
at San Francisco. Unlike in Article 1 when expeditious action is tdiperative 
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the Preamble reaffirms ‘ faith in fundamental human rights, 
in the dignity and worth of the human person, in the equal 
rights of men and women and of nations large and small/ 
Significantly, the Preamble o[>ens with the vords ‘ We the 
peoples of the United Nations* — a phrase uhieh was not 
adopted without some discussion at tlie Conference - 
although in the closing passage the ‘respective Oovern- 
ments * are designated as having agreed to the Charter. 

§ 1686. The fuineiples on which the United Nations is The 
based are, in substance, implicit in its purpttses. llov^ever, 
tlie Charter expressly enunciates, in Article 2, certain principles United 
to be followed, by the Oigaiiisation and ils Members, as a ^**^^°"** 
matter of legal duty. These princi}>les are as follows : 

(1) The sovereign equalilji of all the Mfmbos of the Organ- 
isation —a principle of some elasticjtj’, wliich is commented 
ujKm belo’*', >, 16V. 

(2) The duties of [mc(ful sdtlcmefd and of participation in 
the system of roUedive security and of enforcfmf nt of the peace. 

These include the oliligation to settle dispute'- by peaceful 
means ‘in such n manner that international peace and 
security, and justice,-' aio not endangered ’ ; ® the duty to 
refrain from the threat or use of force against the territorial 
integrity and the political indejicndcnee of any State; and the 
obligation to give tin* Unit(Hl XaticmsassiM.uice in any action 


{•^eo Canadian p. IT) 

The coriln»\ersv as tf» the merits df 
the proposition tliat ‘outer comt'^ 
belore l.iw ’ is to «i large evtont of 
a dialeetiiftl tharadei. It ie-»olM'* 
itself suhstantnlly into tho quehtmn 
as to whether order not based on law 
may not he a mere instiiinientahtv oi 
pttwei inimuul to jnstne whuh alone 
is eapable <d pio\ nlini; a tiin Im*'H ii»i 
the Huthonty and, in the loiiu' mn. ior 
the clTeelivciiesi ot tla Kor a,i 

e^pressimi of some ilcmlpt i-. t«' the 
ndeqtiaey of the provww'ns of the 
Charter in the matter we (’oilati m 
the S. n. Hnnif Founddwn Lfdar(< 
(lOir)), pp. 11 24, and Kagleton in 
AJ., :)» ( 11)45), f»p. 751-754. Sec also 
Kelson, iMtvand /V«rei» InhrtfnhtmnJ 
KeUdions (1942), pp. Ho-lhft and 
Chakst© in A../., 42 (UUS). pp. 5‘M». 
4#()0. But see Bnerly, The Outlook for 
ItUemtUUmal Law (1944), pp. 74 eteeq. 


Note als» \rtivle 2 \.>) f the 
Chaiter, in wl.nh Uic word ‘ u tice ’ 
was added to the eoi responding text 
ot the Diimburton Oaks I'roposals. 

' See also the reft nmee in Artule SU 
ot the Charti r to the lights wlmt-o* 
evei «d an\ St.ites or any jw^pples ’ 

^ See aho\e, p. 4tU, n o. 

’ It has bun .suggested see f.rj. 
tw^fuun CooufiPvtary, p 57 tliat 
^his principle does not oblige nu‘mbe^^ 
to siitle all their intern itiomil dis- 
putes, and tint Htiine di ju ^s, pm- 
Mtled they do not end.ingei inter- 
national pt'iee and seeunty, may be 
hdt in a quit ml statt*. liie sugges- 
tion awnis tontroverMal. For the 
rtfusnl to d( ttle a tlispule, although it 
may not be fraucht with tlunger for 
international {uuiee .ind security, may 
lie contrary to jMbCf (as to w Inch see 
above, p. 404, u. 5). 
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taken in accordance with tJie Charter and to refrain from 
assisting any State against which the United Nations is taking 
measures of prevention or enforcement (Article 2 

All these obligations constitute perhaps the most funda- 
mental of all legal duties binding upon members of the 
United Nations. Eor the United Nations as conceived by 
its founders is primarily an organisation for maintaining and 
enforcing peace. The binding character of these obligations 
is not affected by the circumstance that owing to the re- 
quirement of unanimous consent, in some cases, of all the 
permanent members of the Security Council, they may not 
always be effective. A iicrmanent member of the Security 
Council may, by his vote, prevent a valid decision of the 
Council involving his participation in collective action, but the 
intrinsic legal merits of his conduct must continue to be judged 
by the paramount obligations expressed in the Principles. 

It will also be noted that, in contrast to Article X of the 
Covenant of the League, the Charter does not provide for a 
guarantee of the territorial integrity and political independ- 
ence of the members of the Organisation. It is probable 
that that object is secured, to some t'xtcnt, by the negative 
obligation, outlined above, to refrain from the «8e of force 
or threats of force and by the acceptance of the obligation 
to participate in eollecth e measures of enforcement decreed 
by the Security Council.® 

(3) Mutuality of Benefits and Obligations under the Charter. 
Article 2 (2) lays down that ‘ All Members, in order to ensure 
to all of them the rights and benelits resulting from mem- 
bership, shall fulfil in good faith the obligations assumed 
by them in accordance with the present Charter.’ In a legal 


» See vol. n. §§ 4.1. f>2a-f>2/rf. And 
tiee Waldork in lioffM Jiecueil, 81 
(1062) (u.), pp. 450-514. 

* The proposal of No\% Zealand 
and a considerable numbiT of other 
States^hat all the members of the 
Organisation should expressly under- 
take to resist by collective action any 
act of aggression against a member did 
not secure the necessary support. The 
proponl was apparently promptcfl by 
the view that, having regard to the 


requirement of ununiriiity ot the (Ireat 
Powers in respect of collective action 
implying the use of force, such aotion 
in vindication of the terntorial in- 
tegrity and independenr^ of member- 
States is by no means (Certain under 
the existing provisions of the Charter. 
However, even if the principle of 
collective guarantee had Ifeen accepted 
it would still 811 Her fre^ the same 
(^ffloulty. The remedy, U is behoved, 
lies in making safeguards workable, 
not in multiplying them* 
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instrament in which, because of the incidence of voting 
procedure, memberR may often be in the position of having 
to pronounce upon the extent of their own obligations, the 
emphasis upon the requirement of good faith in the fulfilment 
of obligations seems propfjr and necessary. For the same 
reason, although thc5 mutuality of riglits and obligations 
under a legal instrument follows from a general principle of 
law, it seemed wise, in view of the traditional tendency of 
States to stress their rights rather than their duties, to indi- 
cate the connection between the loyal fulfilment of the duties 
of the Charter and the enjoyment of the benefits wdiich it is 
intended to secure. 

(4) Non~member Suites arul international peace and security. 
The Charter makes it mandator)^ upon the United Nations 
to ensure that non-member States ^ sliall act in accordance 
with the pr*^Hples of the organisation ‘so far as may be 
necessary for the maintenance of international peace and 
security.’ In embodying this important j)rovision the 
(Charter follows the corresponding provisions of Article 17 
of the Covenant. Without imposing legal obligations upon 
non-inembor States it asserts, in effect, the right to control 
their con<iuet wdth regard to an eH.sential aspect of their 
foreign relations. To that extent it amounts to an assertion 
of a right of intervention in relation to non-member States. 
As submitted abo^o, such assertion is t ineoiisistent with 
the reasons underlying Xlw general jirohibition oi inter- 
vention in International Laiv.^ The view that the inter- 
national coinmuiiity organised in the United Nations may 
-in cases affecting the general interest, including that of 
pre.scrvation of inti'rnational peace - lawfully claim to affect 
non-member States is su])ported by the aullu)rity of an 
unanimous pronounctuneiit of the International Court of 
Justice.® 

' On the of non iiK^mber non -member States in the activities 

States see KeNen, The Law o/ the of the Uniteil Nations sec Sehachter 
UnUed Sationfi (10.10), pp. lOO-UO ; in H.Y„ 2" M94S). pp. 116-122. 

Kunz in AJ., tl (1047) pp. 12212t>. , . 

and 47 (1063), pp. 460 162 ; (Jimijen- ^ 

hoim, vol. 1, p. 92; Kntzarov in -* S<*o the ease concerninj; Rtpara^ 
Arckiu dM IWen-fr/iR 3 (1061), pp. turn for Injuries Suffered in the Service 
1-22; Liana in AJ^. 15 (1061). pp. of the Cnilrd Sations L,C\J. Reports, 
314-324. On the participation c»f 1949, p. 185. And see above, p. 22. 
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(5) Exclusion of matters of domestic jurisdiction from the 
sphere of intervention by the United Nations (Artiolo 2 (7)). 
This negative Principle, of apparently alarming comprehon- 
aiveness, may, unless put in the pt^rapectivo of the Charter 
as a whole, obscure the meaning of most of its significant 
provisions, and it is therefiue necessary to analyse it in 
some detail (see ))elow, § 168/). 

Member- § 168c. Although the ineinb(Mship of the United Nations 
not irrevocably confined to any number or grouji of 
Nations. States, it cannot be said that the Charter rc'cognises to its 
full extent the idea of the universality of the political 
organisation of mankind. To that extent tlie Charter must 
be regarded as an expres.sion, transient in character, of the 
conditions and of the sentiment prevailing at the time of 
its adoption. The Organisation is composed, in the first 
instance, of what may be deaciibed as original members, 
namely, all tlie States, numbering fifty, ^ wdiieh participated 
in the United Nations Conference on IntcTnatiorial Organ- 
isation at San Franciscf) or which, aft<*r having previously 
signed the Declaration of the Unitetl Xa1i(>n« of January 1, 
1942.^ sign and ratify the (‘hnrtiu* (Article 3). Secondly, 
States may be admitted as members of the UniUal Nations 
by a decision reached by a two-thirds majoiity of the 
Assembly on the recommendation of tlie Security Council 
(Article 4 (2)) — for which recommendation there is required 
a majorit}" of seven ^munbers of Jlhe Council including tlie 
conouriing voles of the jK'rmanent members (Article 27 (3)). 
The Charter lays dow^n no conditions of memlicrship other 
than that tiie n(‘W members must be ‘ pc«ice-loving states * 
— a somewhat \ague qualification —which accept the obliga- 
tions of the Charter and wdiieh ‘in the judgment of the 
Organization, are able and willing to carry out these fihliga- 
tions ' (Article 4 (1)).^ While it is thus dear that no State 

* For a Iwt of these Stites rop ‘whub may be expeetra to aeroiint 

above, ]^402. of Oicmf m*(Utution<i nrnl l>Ytih(ir inter- 

^ Seealiovo p. 403, n 1. national Violiaviour fnitliii^ly to ob- 

* Some States propoROfi even more serve and earry out Internationa) 
atringent reqiiiremonts oi roenibci- commitments’; sec Cavnitan Com- 
ffhip. Thua Holland su^fijeMted that to mei/ilarij, p 19. On tho olber band, 
the expreaaion ^ ficace-lovim; StatcR* tho l4itin> American Statea favoured 
there ahotild be a<Wed the words the principle (if uni vnraality. See also 
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h»is a right to bo ndmitted as a member, the members of the 
General Assembly and of the Seeurity Council must exercise 
their judgment in good faith in reaching the decision whether 
a State is peace-loving and whether it is able' and willing to 
carry out the obligations of the Charter. This was, in effect, 
the view both of the Court as a whole and of the dissenting 
minority of the »liulg(^ in the Advisory Opinion, given in 
1048, on the question of the iut(*rpretation of Arti( 5 le 4 of 
the Charter.^ The iiny)roper exercise of the ])Ower conferred 
by Article 4 in the matter of adn)is^ion to membership may 
take place not only as the result of abuse of the so-called 
right of veto- 4.e. the right ol a jMuinaTient mem)>er 
of the Sctiirity (\)uiuil t<> prevent the required unan- 
imity of its ])eimanent m^unbeis without any attempt to 
explain the negative vote but also of a one-sided and 
partisan ’nit .|jm tation < f what constitutes a * ])oace-loving * 
StaU\ The practical rcMilt of these two improper ways of 
exereisins the faculty of admitting now members is identical. 
'I'he early histoiy of the Umt<‘d Nations jaodiiced examjiles 
of both. While tlu* eoinjictenee of the (i neral Assembly in 
this s])lKMe is one of partoriislnj) evcicised jointly with the 
Security CouikmI, its general responsibilily for the function- 
ing of the Ihiited Nations as a whole entitles it to approach 
the Security Couiu’il with a view" to remedying any <lefects 

RpNph in ('nlntnhui Ian Urnnt 4t» the conditions laid * iwn in 

pp. SSI 111 On mliniHsiun Arin lo 4 to ho exhaustive, it did not 
to rnoiiihorship of other int^ rrnitioiml exihulo the nj^ht to take into account 
ornanisatioiH ^ec .Tenks in H \ ^ 'll an\ factors im hiding political factors, 
(1940), pp 2n 2.? v^hnh ‘it is powhk* reasonably and 

' So4» helow, p 110 Thr Court in good faith to lonnoct with the 
rejected the mcw that the conditions conditions l.iid di»wn in that Article’ 
ot admission laid <lown in Artulc 4 {I i ,/. lOls p. (>3) While 

represent only ail indisjHMisihlc inifii the mlnollt^ J«dii(,s fully conceded 

mum upon ^\huli inv ineiiihir the rn;lit to take into account all 

entitled to 8U]K*rinipo^c such p« hi u il pohtKul < onsuU ritioiis rclesant to 

eonsidei ilions ns it ni.iv deem ht the cpiestion oi ndmit^ion, they 
The dis-^Mitim; .hidjres wort f the stiessedthe‘o\<TiidincleL'alobliga- 
viow that while the < tuiditums enum* tun restiin: iipcn men hcio of tho 
oralod in Arti. le 4 weie tsscMitnl the> \ nitcd Nations to act in pood fajt^h 
wore bv no raeniiP oxhriiit'tjxe and that . . mid imUi a \ieu to carrying oi t 

members were enlilh'tl (o take into the Piiip»>s aiul Principles of the 

nceount Mieh pohtitfil consider it lou'^ rnihsl Nations ; the\ 1 1 id ‘ not enjoy 
aa tlie\ considenvl rcle\ ant . Actiudh unlimited fivt doin' in the ehoice of 

the tlitTcrc'iice in the mcm*! of the the i.Hihti(al i*t)n‘»ideiatioiis on i^hich 

Comt aa a whole and of the minoiil> tlioN hast* tht ir \ ole , p. 93). See, 

wan Iciw Huhtttaiitial than upjieais at for an anahsis c»f this Opunon, Fita- 
first aight While tho Uourt ton. miiurice in 7? V. 29 (J 952), pp. 22-28. 



410 


THE UNITED NATIONS 


[§168c 

in the procedure and in the actual exercise of the power of 
admitting new members. ^Tbe General Assembly has been 
alive to this aspect of its responsibility.^ However, any 
initiative of the General Assembly in the matter cannot alter 
the main provision of the Charter on the subject. 1’hus in its 
Advisory Opinion, given in on the Cmnpptence of the 

General Assembly for the Admission of a State to the United 
nations the Court declined to accept the argument that when 
the Security Council failed to decide in favour of an applica- 
tion for admission it, in effect, recommended the non- 
admission of the State concerned and that in siuih cases the 
General Assembly was confrontetl with a ‘ reeommemlation ’ 
which it could either accept or reject, and in rejecting it 
admit the applicant ytato. The effect of the sugge'stion that 
the General Assembly has the power to admit a State to 

^ The First General Assembly not expressly providc'd for in Article 4 
adopted a Resolution requesting the of the Charter. It g.tve a negatn e re- 
Security Council to appoint a eom- pl^ to that question (m'o above yi. 409). 
mittee to confer with a committee of It may well Iw doubted whether that 
the General Assembly with a view to negative answer ran substantially 
preparing rules governing the admU- assist in alleviating the iin«iatiHfactory 
sion of new members ‘ which will bo poHitmn resulting from tho existing 

acceptable both to the General formulation of Article 4 It may not 

Assembly and the Security Council ’ : he able to prevent a State sii miiideii 
Journal of the General ABeemfdy, No, fn»m tin improper exercise of the 
75, p. 824, For the action taken on right to ailmit new members so long 
that Resolution see Annual Report of as tlio adverse vote is cloaked in the 
the Sfcretary •General, 1947, p. 15. elastic garb of the general i oii(iition«( 

The Second General Assembly, con- laid down m ..Vrticlo 4. It is probable 

fronted with the fact that the Security that nothing short ol the acknnwledg 
Council had failed to recommend ment of the right ttf everv reiogniseil 
for membership eleven Stales which State to mcinl>orship of the rriitcd 
applied for it — Albania, Austria, Hub Nations can obviate the possibility of 
garia, Finland, Hungary, Ireland, abuse of the power to admit new mem 
Italy, Mongolia, Portugal, Koumania bera. S«»e generally on the question 
and Transjordan —adopted a number of admission of new niemberr* KelHeu, 
of Reenlurions intended to remedy the The Taiw of the Vnited \’ationJt ( 1059 ), 
situation. Thus it declar«*d that Fin* pp. 82 ; Humber in ft. Y., 2 i (1947), 
land, Ireland, Italy, Portugal and pp. 99-115; Klooz m .1.,/,, 1,3 (1949), 
l*ran8jordan were peace loving States jip. 249-291 ; Liang, pp. 288- 

able and willing to carry out the 303; in t 'urrent Leifal Problems, 

obligations of the Charter, and should 2 (1949). pp. 258-282; Feinlierg in 
therefore be admitted to membership, Ifaifue Rerunl, 80 (1952) (i), pp, 297- 
The Security Cour ^il was asked, in 389. In 1951 the (ionerd Asaembly 
the ligKpt of that deelariition, to re- adopted a Resolution (50f>A)afrirniing, 
consider the applications of these inter alia, tliai the judgi)^ent of the 
Statee. The International (^^Jrt of United Nations on the atfinission of 
Justice was asked to give an Advisory new Momliors ought to based ex- 
Opinion on whether the consent to the clusively on the conditions contained 
admission of a new member may pro- in Article 4 of the Charter, 
perlyba made dependent on conditions * 1.0,J, Report*, 1950, fl. 10. 
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membership in the abscneo of a recommendation of the 
Security (^ouncil would be, in the view of the Court, to 
deprive the Security Council of an important power entrusted 
to it by a clear provision of the Charter. 

§ 168d. The absence of universality in the organisation ofTemina* 
the United Nations expresses itself not only in the fact 
the Charter neither makes provision for compulsory member- ship, 
ship nor grants to all States the right to become members. 

The Charter provides expressly for termination of member- 
ship through expulsion by the General Assembly upon the 
recommendation of the Security Council as a sanction for 
persistent violation of the Principh's of the Charter (Article 
6).^ Although the ("barter itself does not expressly mention 
the right of withdrawal, in the absence of an express pro- 
hibition to that effect the members of the United Nations 
must be Jeeui«^d to havt preserved the right to sever wdiat 
is, in law, a contractual relation of indefinite duration 
imposing upon States far-reaching restrictions of their 
sovereignty. Moreover, tlie relevant Committee of the San 
Francisco Conference put on record the view, eventually 
accepted by all the participating States, tliat nothing in the 
Charter deprives members of the right to withdraw from the 
Oigaiiisation. It is probable that any limitations upon that 
right are of a political and moral rather than of a legal 
nature.** Both the principle of the universality and tf the 

* Jn addition, Artule 6 of the will become members in to continue 
Charter lays down that any member their eo-opciution within the Orgau- 
of the United Nationa against which mtion for the jireservation »)f mter- 
the Security Council has taken nieas national peace and security. If, how- 
ures of prevention or ciifon ement may ever, a Member because of exceptional 
be suspended from the exercise of the ciroumKtances feels constrained to 
righta and privileges of membership withdiaw, and leave the burden of 
by the («oneral Assembly upon the maintaining international peace and 
reoommondation of the hecuritv security on the other members, it is 
Council. The latter may restore the not the purpose of the Organisation 
ezendso of these rights and prn ilcgO'i to compel that member to continue 

^ The following extract from the its co-operation in the Organisation, 
report, bearing on the subject, of the *It is obvious, particularly, that 
Rapportfur to Commission 1 of the withdrawab or sonic other forms f 
Conference may bo quoteil : dissolution the Organisation would 

‘ The Cominittee adopts the view become inevitable if, deceiving the 
that the Charter should not make ex- hopes of humanity, the Organisation 
proas provision cither to permit or to was revealed to be unable to maintain 
prohibit withdrawal from the Organ- peace or could do so only at the 
isatioj). The Oonunittoe deems that expense of law and justice, 
the highest duty of the natioiis which * Nor would a membe* be bound t ' 
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permanency of the political organisation of mankind and 
the experience of the League of Nations ^ suggested a different 
solution. However, most States represented at the Confer- 
ence of San Francisco did not see their way to acquiesce in 
such an impairment of national sovereignty as is undoubtedly 
implied in the irrevocable acceptance of membership of an 
international organisation with most comprehensive and 
expanding aims. These couhiderations do not apply with 
equal cogency to States which art^ pc^rnianent membei-s of 
the Security Council. P\)r their concurrence is nupiired both 
for the application of the existing important obligations of 
the Charter and for any extension of its obligations. The 
position is ditferent in the case of States which are not 
permanent members of tlw‘ Council and w hich, in the absence 
of a right of withdrawal, might have to submit to amend- 
ments of the Charter from which they dissent and which 
enlarge their obligations in matteis of signilicance. Moreover 
the fact that the Great Powers in.sisted successfully on their 
unanimous consent as a condition of the valid acceptance ol 
amendments to the Charter (see below, § jirompted 
many States to urge the retention of the light of withdrawal 
from an Organisation the development and improvement of 
which can be prevented by the dissenling vote of a single 
permanent member of the S(*curity Council. 

§ 168 c. On the face of it the principle of the sovereign 
equality of all the members of the Organisation is an attempt 
to give formal vitality to a maxim whieli is in fact contra- 
dicted by many crucial provisions of the Charter. For there 
runs throughout th(‘ (’haiter a cleai-cut diflerentiation 
between the rights- and, it might apjjear at first sight, bc- 


remain in the Origan i’^ation if rii;l]tB 
and obligations aa •iui'li i/verc chniiged 
by Charter amendment in ^hieh it has 
not concurred and nhudi it iindi itself 
unable to accept, or if an ainenrluient 
duly accepted by the nec€*ss,iry 
majority in the Aiwemhly or in a 
general inference faila to secure the 
ratification necessary to bring sueh 
amendment into effect. 

* It is for these considerations that 
the Committee has decided to abstain 
from recommending insertion in the 
Charter of a formal clause specifically 


forbidding or permitting ^ithdranul/ 
AinmCiJfi Commeniari/f p. f»(l ; Tan* 

adian ('ommerUanjt p. 22. On with- 
diuunl trom mcnilmrship of mter- 
natiorisl orgunisiitions sett Jenks in 
n. r.. 22 (1045). pp. 22-25, |nd Kelsen 
m Il.G,, 52 (lifts), pp. l-ilf, and the 
same, Thf Law of the Unitkd iVafio/w 
(1050). pp. 122-135. 

* W hero the right (tf Withdrawal 
was UKod mainly either for 1‘easoiiB of 
utleiidcd prestige or as a mqncouvre in 
the oourso of acts of aggreslion. 
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tween the dutieR — of the five Great Powers which are 
permanent members of the Security Council, and other 
members of the United Nations. The consent of the per- 
manent members of the Security Council is rociuired as a 
condition of the validity of the more important decisions 
not only of the Council but also of the General Assembly. 
The consent of the Great Powers who are permanent mem- 
bers of the Security Council is n^qiiired for amendments of 
the Charter ; for admission of new members of the United 
Nations ; for dci*isions and recommendations in connection 
with the settlement of disputes and safeguarding inter- 
national p('aee and security (except in the case of parties to 
the dispute) ; for decisions embodying measures for enforce- 
ment ; and in many other cases.^ It might be argued that 
this means, in eftect, tliat in some cases the duties of the 
Great Pov'o,* -re in a diflerent— and narrower — category 
than those of otlier nK'inbers ; this would appear the case, 
for instance, with regard to meas*ires of enforcement. For 
if the (Charter cannot be enforced against permanent mem- 
bers of the Security Council except with their consent, does 
it not mean that their duties are, in eifect, less exacting ? 
The answer is that in law the duties of all members of the 
United Na<ion^s arc the same. In the words of Article 2 (2) 
‘ all Mertibers . . . shall fulfil in good faith the obligations 
ahsume<l by them in accordance with th*' present Cli'irter.’ 
The general obligations of the Charter arc, in principle, 
equally binding on all members. This is the first meaning 
of the principle (»f so\cicign equality. 

Secondly, the express enunciation of the principle of 
sovereign equality signitics that, apart fiom those aspects of 
the Charter in which the vote of the (ircat Powers is, in 
effect, given greater weight than that of other States, their 
equality as sovereign States remains in every other respect 
unimpaired. Tlie privileged position of the Great Powers 
does not lend itself to extensive interpretation. To that 
extent the express enunciation of the principle of sovereign 
equality is not mere lip-service to a principle wliich has in 
fact been abandoned. It will also bo noted that most of the 
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derogations from the principles of equality under the Charter 
— although usually cloaked iit the unattractive garb of the 
somewhat ambiguous phrase that responsibility * must be 
linked with power — arc consistent, to a substantial degree, 
with international justice and with the progressive require- 
ments of international organisation. On the other hand, 
in one vital respect the absence of equality under the Charter 
seems to deny a basic condition of the rule of law, namely, 
inasmuch as measures of enforcement cannot be taken 
against a permanent member of the Security Council. To 
that extent the Charter departs from the principle of 
equality before the law. There is no such equality if the 
law can be enforced against some but not against other 
members of the community.^ 

Hatten of § 168/. Paragraph 7 of Article 2 of the Charter provides 

JSS? “follows: 

tton. Nothing contained in the present Charter shall authorize tlie 
United Nations to intervene in matters which are essentially withm 
the domestic jurisdiction of any state or shall r(*quiro the Members 
to submit such matters to settlement under the pri»sent ('barter , 
but this principle shall not piejudice the application of enforcement 
measures under Chapter VII. 

This important provision, incorporated as one of the 
Principles of the Charter, has been considered by some as 
having the effect of nullifying much of the purpose of the 
Charter and of reducing it, to a large extent, to the category 
of a purely political instrument. There is no warrant for 
any such assumption if the following considerations are 
borne in mind : 

(a) The expression ‘ essentially w ithin the domestic juris- 

^ There need be no hestitation in oh expmsed ui the formal vveight of 
advaooing the claim that rights, m itn vote, upon the drciaione taken by 
eluding the right to doterinino the the organH oi intcrniitiunal organ- 

assumption and the extent of rcHponni* laation. Hut it 'ocs npt follow that 

bility in implementing collective the unanimous vote of nil permanent 

action, ought to be commensurate rueinbers of the Spcurit| Council oon- 

with^ower m many respects. Thus, stitutos a proper solutiot of a difficult 

for instance, it is proper that the problem, 

power of a State— its size, its popula- 
tion, its wealth, its industrial capacity, * For a criticism the phrase 
and its contnbutiun to the mainten- * sovereign equality ' see Kelsen in 

anee of international peace and serur- YaU Jmu Journal, 53 (1^44), pp. 207- 

ity —should determine its influence, 220. 
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diction of any state ’ is one capable of divergent interpreta- 
tions.'^^It seems that that expression was deliberately sub- 
stituted for that used in Article 15 (8) of the Covenant which 
referred to matters which, according to International Law, 
are exclusively within the domestic jiiri.sdiction of the State. 
The change was apparently due to the belief that the body 
of International l.<aw on the subject is ' indefinite and in- 
adequate * and that ' to the extent that the matter is dealt 
with by international practice and by text writers, the 
concej)tions arc inadequate and not of a character which 
ought to be frozen into the new Organisation.* ^ It is 
arguable that the language adopted by the Charter results 
in a limitation of the competence of the United Nations less 
rigid than that following from Article 15 (8) of the Covenant. 
For subjects sueli as tariffs or admission of aliens— typical 
examples ot mailers of domestic jurisdiction — although 
according to International Law they may be incontestably 
within the domestic jurisdiction of the State, need not, 
having roganl to their international rcperciissions, be essen- 
tially matters of domestic jurisdietion. riow^ever that may 
be, the <|uestion whether a matter is or is not essentially 
within the domestic jurisdiction of a State is one which, in 
case of dispute, must be determined by an impartial finding 
either of the eompetent non-judicial organs of the United 
Nations or, if these bodies are unable to reach a dc( ision, 
because of the exigimcies of the voting procedure® or for 
other reasons, by the judicial organ of the Ignited Nations, 
namely, the International Court of Justice. 

(A) The exelusit)!! of the right of ‘intervention* on the 
part of the Ihiited Nations must be interpreted by reference 
to the accepted technical meaning of that term.® It ex Judes 
intervention conceived as dietatorial, mandatory, interference 


* A met icon Convnffitanf, p. 58. 
And nee, vol. ii. § ‘io/. for the Advisory 
Opinion of tho IVrmanent Court of 
Int4>rntitiona) Jiistoi' in the Tuni’innd 
Aforocco Nationaiitif Ikrrees to 
the effort tlml the question nliother a 
matter i» solely \^ithin the dorarstio 
juriadiotion of the State is a rrlativo 
question the answer to which depends 
on the dot'olopment of international 


relations (Series Tl. No. 4, at p. 23). 

* It is not clear ^ihethcr unanimity 
(leew the vote of the parties to the 
dispute) "essnry for the finding 
that a dispute i.s aithin the domestic 
juri^diction of a Stale or whether such 
iiiianiinity is required for the decision 
t hnt a dispute is not within the domestio 
jurisdiction. 

* See above, § 1406. 
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intended to exercise direct pressure upon the State concerned. 
It does not rule out action by way of discussion, study, enquiry 
and recommendation ^ falling short of intervention. 

(c) In so far as a * recommendation,’ although not imply- 
ing a legal obligation to accept it, is calculated to exercise 
direct pressure, likely to bo followed by mensures of en- 
forcement, upon a State in a matter which is essentially 
within its domestic jurisdiction, it is probable that it would 
come within the terms of Article 2 (7). Ot her recommenda- 
tions, even if addressed to individual States, aie not ex- 
cluded by the terms of that provision. The same a])p]ies 
to recommendations which are general in character. 

(d) The above consideration ex])lciins the provision of 
Article 2 (7) according to which there is no oblicration to 
submit disputes arising out of matters of domc’stic ju^i^^dic- 
tion to settlement under the Charter. For such settlement, 
even if not implying a decision of the Security f^ouncil» may 
result in a recommendation of the (tcncral Assembly or of 
the Seeurit}^ Council directly addrcss(‘d to the ])arti(*s to the 
dispute and in some ways indistinguishtible from a decision. - 

(e) As, apart from the powers of the Security Council in 
respect of maintaining international peace and «^*(‘uiity, the 
functions of the two other principal organs of thf‘ United 
Nations, namely,* the General Assembly and the Social 
and Economic Council, are limited t»> discussion, study and 
recommendation, the exclusion of ‘ intei veution ’ by the 
United Nations in evs.sentially domestic matters is not, in 
fact, relevant to the activities of these bodies.*^ 


' Soe below, (f). 

* The reluctaiiC4' to see matter') of 
domestic junsdietion lienlt with bv 
way of a rreommendutnm (»f the 
Security Conned or of the (general 
Assembly in the tourse of settling' 
disputes was apparently one of tho 
main reasons for the insistence bv 
Aastrid|ui on the c >cicn(lerl scope of tbo 
domestic jiirisdu tion clause m the 
Charter a** roni purer! with the Dum- 
barton Oaks Propr^ls. f5oo A mericfiv 
Comra^ntartf, p. i>7 ; f^amduin Com- 
tneniarjf, pp, 18-19. So long as 
the determination of tho question 
whether a matter is or is not one of 


domestic jiii isdir is loft for the 
rlecisiiui oI Ihe InhTnnf ion il Court of 
or unv otlirr Iry.il trilmiiat, 
there would appear to bo no «)bjettion 
to excluding sui h matters fnjin the 
purview of obligatorv judir lal M'ttU* 
merit. For tho prrdiiuiiinrv decision 
of the ('•mrt oi other tribunal to the 
ctTo* t that a dispute i| within the 
domestic jiirisdietion of ti^ie defendant 
State would, in fact, ^unonnt to a 
decision on the rnerits. 

* Hut see Awfnfan ('tminrtUary, 
p 58, for the suggest kui that the 
clause was deemerl nece$sary for tho 
reason, inlfr alta, that the Chartor has 
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(/) The exception of matters of domestic jurisdiction does 
not apply to cases in which the vSecurity Council, in pur- 
suance of (Chapter VII of tlie Charter, proceeds to take 
measures of enforcement after having determined * the 
existence of any threat to the jieace, breach of the peace, 
or act of aggression ’ (Article :i9). Although there is thus 
no obligation to submit disputes involving matters of 
domestic jurisdiction to the ordinary procedure of settle- 
ment, the Security Council is entitled to take cognisance 
of situations threatening international |>eace and security 
and, in so far as such situations eventually require for 
their solution measures of enforcement decreed by the 
Security Council, the essentially domestic character of the 
situation does not constitute a bar to tlie jurisdiction of 
the Council. To that limited extent Article 2 (7) of the 
Charter nioels iho objection that it excludes from the com- 
petence of the United Nations those conflicts which historic- 
ally have proved the most potent source of international 
friction. 

{g) Tliere is no ^ubstautial legal di(re*ence between the 
wording of the Charter referring to matters which are 
‘essentially within the domestic jurisdiction of any state* 
and llm terms of the eorresponding provision of Article 
15 (8) of the CovcMiant of the League of Nations wliich 
excepti'd from the purview of tlic recommendations i f the 
Council matters which the Couiudl finds to be, according to 
International Law, within the exclusive domestic jurisdic- 
tion of a State, For, in practice, a matter ceases to be one 
essentially within the domestic jurisdicthm of a State if 

oonforred wido pouprs upon the which it is the ta^k c»f the United 

Economic and Social Council. In fact. Nations to promote and eL.<v)iirsge 

there is nothing in the competence lielow, § 340/), The ficoi>e of 

ounfeired upon that Council which that task is restricted not by the 

may render intervention, in the legal domestic jurisdiction clarso of Article 

sense of the word, possililc. Neither 2 (7), but by the limitations imposed 

is there anything in Article 2 (7) ujion the powers of the General 

which rules out the concern, as dih- Assembly a I of the Kconomio and 

tingiiished from intervention, of the Social tViuncii by the general soheme 

Eoonotnio and Social Council in what of the Charter. But tliere is no ques- 

are regarded as * domestic ’ matters, tion of Article 2 (7) nullifying the 

The above oonsideratioiH apply possibilities of the solemn and numer- 

, especially to the quoHtioii of ' funda- ous provisions in the matter of human 

mental human riglits and freedoms * rights and frecaioms. 

VOL. I. 2d 
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according to International l^w it is no longer exclusively 
within the domestic jurisdiction of that State, ^ namely, 
when it is or becomes the subject-matter of an international 
obligation.* The mere allegation that it has, for the latter 
reason, ceased to be a matter of domestic jurisdiction is 
sufficient, until rejected by the appropriate authority, to 
make it the subject-mattt'r of legitimate international con- 
cern. On the other hand, the fact that a question or dispute 
is bound to have international repercussion^, however grave, 
is probably not in itself sufficient to remoM' a inattt^r from 
the sphere of domestic jurisdiction. To hold otlicrwise 
would moan to make it possible for any State or any party 
to a dispute to circumvent a provision, which must be given 
some meaning, of the Charter by the simple device of raising 
the dispute in the international splicre or by adopting a 
threatening attitude menacing the peace of the world.® 

(A) In general, it is doubtful whether, in its present 
formulation, Article 2, paragraph 7, sorvc*s any legally 
relevant purpose. With regard to the tJcneral Assembly 
and the Economic and Social Council the piohibition of 
intervention seems irrelevant for th(» r(‘a'^on that tlu^sc 
bodies, lacking as they normally do tlio powf'rto take en- 
forceable decisions legally binding upon the iuem}H‘rs of the 
United Nations, cannot ‘intervene/^ The aetioii of the 
Security Council can legally extend to inter v(‘nt ion. but 
seemg that, as a rule, that body is competent only with 
regard to matters which affect or constitute a threat to 
international peace and security, such matters, liaving 
become the subject of ilircct international coneern, are no 
longer essentially within the domestic jurisdietion of a State 

* There has been a tendency, which 137-180, Jono-j in Illinois Law 
if probably not warranted by the 46 (1031-lt)r»J), pp 219 272, and the 
terms of the Charter, to magnify extenHivo liloratnre roferetd to in vol, 
the alleged disintegrating effects of n. § 26gc. 

Article 2, para. 7. See, r g,. Kelson in ■ See, in addition to tfie Advisory 
yo/e Loir Jmirnol, 65 (1946), pp. 997 Opinion in the (aao ooticoming the 
1007. £ee. on the other hand, the Tunis and Aforocco Nakonahiy De* 
scholarly treatment of the subject b) (Sorio*j B, No. 4, p. 24), the 

Kopelmanaa, L'Orgamsaiion den AVi- Advi-iory Opinion in the fpterprHation 
turns Units (1947), pp. 20,7-252. And of Peace Treaties caae (I'lrat Phast)^ 
tee K.auterpacht in Hague HtcueiU PC\J, Reports, 1950, p 70. 

70 (1947) (i), Pollux in Aria Scan- * See Fitzmaurice iij B.y,, 29 
dinavica, 17 (1946), pp. 13*35, Rons* (1952), pp. 34-37. 
tean in Annuaire^ 44 (1) (1962), pp. * See above, p. 415. 
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and aa such excluded from intervention on the part of the 
Security Council.^ Neither the Security CJouncil nor the 
General Assembly were disposed, in 1946, to treat as a matter 
‘essentially within the domc\stic jurisdiction of any state ’ the 
question of the political rdgime in Spain. ^ In the same year, 
in the dispute between India and South Africa concerning 
the treatment of Indians in the latter country, the General 
Assembly adopted a Resolution which, in the opinion of 
South Africa but not of a two-thirds majority of the General 
Assembly, constituted intervention in the meaning of 
Article 2, para. 7, of the Charter.^ It is probable that the 
only legally relevant — and efficacious — purpose of that pro- 
vision is to prevent intervention by way of legislative action 
of the United Nations in such matters as regulation of tariffs 
and admission of aliims, with regard U> which some States 


^ ‘ Once a matter ia recognised as 
one of logitimato intomatioiial con- 
cern, no exception to the general rule 
IS needed to bring it u itbiu the po\iers 
of the organisation. The general rule 
itself eea^os to apply as soon a.s a 
matter ceases to be one of domestic 
jurisdiction/ This c\tract from tlie 
moiiiorandum on the subject sub- 
mitted b}^ the AuMlralidii delegation 
to the (Vinfcreiue at San h'rancisco 
was referred to by Hr. Kvutt, the 
Australian reprc.sentative, in support 
of the jurisdiction of the Security 
Council in the matter of the political 
regime in Sp.iin (see note below ) : 
Journal of ilie, Security <\mncilf First 
Year, No. 37, June 12. I'.Ub, p 728. 

• See of the Security ( 'ounal. 

First Year, Nos. 31, 32. :is. 40-42. 
See also Report of the SerutUy i 'ouuciVs 
Sub-Committee on the Spanish Ques- 
tion, 1940. And see Joutnal of 
the First Ceneral Assembly^ Second 
Session, 194(5, No. 75, p. 827, for the 
Resolution of the Oenonil Assrrnbly 
expressing the view that ‘ the Fnnieo 
Fascist Uoveriimenf of Spain . . . does 
not represent the Spanish peo})le,’ and 
reeomrncnding that it l>o debarrp<i 
from membership in international 
agenoios established or broujl(ht into 
relationship with the United Nations, 
and that all members of the United 
Nations should immediately recall 
from Madrid their ambassadors and 


ministers plenipotentiary accredited 
there. See Ann ual Report of the Secre- 
tary-General of 1947 on the Work of 
the Organisation, p. 3, on the steps 
taken to implement that Itesolution. 
As 19 States had no ambassadors or 
ministers plenipotentiary at the time 
of the passing <»f the Resolution, and as 
30 had no diplomatic relations at all 
with the Franco Ciovernment at that 
time, the Resolution w'as somewhat 
nominal. 

* In that Resolution the < General 
Assembly ni.*t».d that because of the 
treatment of Indians in Souti Africa 
the relations betwt^en two member- 
States had been impaired and were 
likely to deteriorate unless a satis- 
factory settlement were reached, ex- 
pressed the opinion that the treatment 
of Indians in the Union should l>e in 
conformity with the international 
obligations under the agreements be- 
tween the two Governments and the 
lelcvaiit provisions of the Charter, and 
requested the two Governments to 
report to the next Se&sion of the 
General Assembly the measures 
adopted to this effect : Journal of the 
First Gene Assembly, Second 
Session, No. 75 p. 831. in 1947 the 
Second Assembly, without re-aibrming 
the Resolution of the previous year, 
requested the two Governments to 
enter into negotiations with a view to 
reaching an agreement. 
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have traditionally exhibited particular apprehonaion uf 
intoniationa] interference. 

The Legal § 168jjr. The United Nations ia the legal organisation of the 
international community. It has a legal personality dis- 

Neti^ tinct from that of its members. That fact is to some extent 
brought out by Article l04 of the Charter which provides 
that ‘Tlie Organization shall enjoy in the territory of each 
of its members such legal capacity as may bo necessary for 
the exercise of its functions and the fulfilment of its puriioses.’ 
There was apparently some apprehension— for which there 
was no basis in fact— lost the exprc.ss conferment of ‘ inter- 
national personality ’ upon the United Nations be interpieted 
as creating a super-State. In the Convention on the Privi- 
It^es and Immunities of the United Nations, approved by 
the First General Assembly in 1946, Article 1 provided" 
expressly that ‘ The United Nations shall p 08 so.*.s juridical 
personality ’ and that it shall have the capacity to contract, 
to acquire and dispose of immovable and movable projicrty, 
and to institute legal proceedings.^ That juridical person- 
ality is not limited to capacity for action in the sphere of 
private law. The diarter itself recognises the contractual 
capacity of the organs of the United Nations in i\hat is in 
effect the wide sphere of treaties. Thus Article 43 of the 
Charter provides for agreements between the Security 
Council and the members or groups of mmnhcrs cif the 
Organisation concerning the armed forces and other forms 
of assistance to be contributed by them for the ranintenance 
of international peace and security ; it is laid doa n that 
these agreements shall be subject to ratiheation by the 
signatory States in accordance with their constitutional 
processes. Article 62 provides for agreement. s to l>e made 
by the Economic and Social Council aith various specialised 
international organisations brought into relationship with 
the United Nations. A numla-r of such ugreiuncnts liave 
licen soncluded.* The First Aasemhlj adopted, foi the 
guidance of the Secretary-General, _ a draft Contention 


‘ SeeortU oj the Firtt AmmUy (lit generally on the treaty making power 
Seeihw), p. 688. of the United Natioui Pony in a. T., 

* See below, p. 446. And eee 26 (IMO), pp. 108'148. 
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between the United Natiutut and tiie United States of 
America in connection witlt the ebtablihhment of the seat 
of the United Nations in that country.* The United Nations 
as such may also exorcise direct jurisdictional and legislative 
powers, for iiiKtauco nith regard to such tiust aix'os as, 
according to Article SI of tin* (Jharler, may hi* j)laced under 
the atimini.strative authority of the United Nations, or with 
regard to its seat. It was by reference t<» these an<l other 
powers and functions of the Unitwi Nations that the Inter- 
national Court of Justice held in the .\dvihory Opinion in 
Beparation for Injuritft Bajftml in the Snvirr of th< United 
A’ah'oMS, that the United Nations is an international person ; 
that it is a subject of International Law ; that it is capable 
of possessing internal ional right.s and duties : and that it has 
cajiacity to maintain its rights by bringhig inti'rnational 
claims.* 


The seat ol the United Nations is in New Yoik.® In 


* litciirda of the First Assembly fist 
So<t8!on), p. tt93. 

* 1S»49 p. 179 Ami 
above, p bee aNu Wright m 

AJ., 13 (1949), pp r>(Wr>lb, and 
Eaglotoii in iinyue Jit cue 7U (19rM») 
(i.). pp 32.1^11. 

* On .luiic JtJ, 1947, an Agreement 
WeiA ooncludfd lH>t«cen the rnit<*d 
Nations ami tiie rintctl btates m 
order lo canj into elTctt the Uv^iolu 
tion adopteti b\ the (iemnil Assembly 
in Detemlx i 19I() to Potahlish the scat 
of tho United Nations in that tiU. 
The Agreement authoiiAcs the Uiiite»l 
NatioiiH to cstaiilioh in the head- 
(jiiartcrH distrn t st luhinr and leioiv mg 
wirelefis stations (§4) !*ro\iRn>n is 
made for supplernental agreeinenth in 
case tho United Nations should fim! it 
neceiisary to rstablmh its own aeio- 
drome and its own |K>stfil service 
(S^ 5 and 0). In general, ami subject 
to the provisions of the Uonvenlion on 
tho Privileges and Immunities *>1 the 
United Nations approved by the 
General A&isombly in February 194U 
(Treaty Scries, IlKV^. No. 19, (’nid 
7891), tho Fcslerai State and local 
laws of the United States shall appiv 
and the jurisdiction of thoif courts 
^ytend to arts dono and tran-saoiions 
toking place in tho headquarters dm* 
triot (§7). However, it is provided 


that the United Nations t<hall have the 
power to make rt^^ulatiuiis for pur- 
posea iiu<eA<<ary for thi full execution 
of its functions within the head- 
cpiartirs flistrut No Federal. State 
or Local hiw inoonsiMent with such 
icgulations shall i»e applicable within 
the headquarters distiiot. Mathiriery 
— whiih applies to all utlur Articles 
of the Agriomeut -ik provided for 
settling any difference lietw '•n the 
United Nations and the Uniten^ Mates 
as to the existence of any xuch t cim- 
sistency (§ h). T'he headquarters dis- 
tnct shall be inviolible ami Xmcriian 
authontuxs shall not be entitled to 
enter it, or to M*rve legal process 
within It, exttpt with the consent of 
and under conditions Uui down by tho 
Secretarv"-<.iieneral. Jtut tho United 
Nations IS under a duty to pn.‘vent 
the headquarters district from bc« om- 
ing a plat e t»f refuge for pentins av oid- 
mg arrest or requirt^l ft»r extiadition 
(I 10), The UinU'd Mates authorities 
shall not iniportc anv impend iinent to 
tho transit t< or from the head 
quarters distru of representatives of 
member States, ofliciala of the United 
Nations, and other persona enunier*^ 
a ted in the Agreement, including 
represcntativea of press, film and 
other infonnation ageiieiea aecredtted 
to the United Natioiia after cotiaolte* 
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December 1946, the Second General Assembly a(loptc<l a 
Resolution providing for a flag of the United Nations. The 
flag shows the ofiieial einbiein of the United Nations at the 
centre of a background of light blue.‘ 

The United Nations, thus endowed with an international 
personality of its own in its eafuicity as the legal organisa- 
tion of the international community, is a juristic ])erson 
mi generis. As the InUn-nnlionai Court of Justice has 
observed, while the United Nations is an internatioiud 
person, it is not a State and it.s legal pt'rsonality is not that, 
of a State. The question of the legal nature of the poten- 
tially universal association of States constituting the political 
organisation of mankind tran.'ieends that of any aeecpted 

tioQ with the UaiWd States. Lnus Afsivonicnt .sue thid. p. .‘i47. Viitious 

and regulations in force in the I '^lilted NiniilHr aKrt'rmentt% liavu hucii ron- 

States regarding the entry ami resi- cJiiduti the Spc< Agcnuioa 

dence of aliens shall not be applied Ko Sec c.f/., the Agreement Ut^eeii the 

as to interfere uith the pnvilege.H as InUriiAtional Lalmur (b/auiMTiou 

to transit granted by the Agreement, anti Swit/trland \\ p il7T)an(l 
The approval of the Set rotary of Slate the Worlil Health Org»ini.‘*atu»n and 

of the United States shall be neeeH^ar;^ Switzerland i\hai , ns.m , p X‘U). 

for proceedings requiring perstm.'^ tbus See on the kgal statu** (4 the pri*n>i-.eti 

''privileged to leave the United States. of the United Niliun^ Ib.indon in 

Sneh approval ohali not he given i/. K . i IXM ) pp. VMi.U’i. 

without consultation, as the ca.se may * The I'liht i.i lu lal A'*.eiiiM\ ,ilsc» 
be, with the loember of the United approved the (inhUtii >t the L nited 
Nations concernwl or with tlm Seere- Nations t*>r its olbeuil •“eal. an<l reiom- 
tary-General ({ 13). Every perM)ii mendid that kgislalion nhoidd ho 
appointed by a member hm the pnn- pahstd by men)i>er*4 1(» jircvenl its 
eipal resident representative to the lor enminr)* lal purp(»s( <> hy im aim c»r 
United Nations or to a specialiHed trade marks oi < oiiimr>i( lal ialK*is as 
agency* and similar categories of w*;)! as t)ie use ot the othual seal and 
persons enuiucratefl in § lo of the «d the name ot the I inted XaljoiiH. 
Agreement* shall, whether residing and cjf abbreviatioiiK of that iiuine 
inside or outside the headquarters through the u^e of mil ml letters. Tn 
district, be entitled m the territory of 1^47 the iScmniy Uouruil <if the 
the United States to the same privi< United Nations piomu^Mted a Mag 
leges and immunities as it ai cords to Code which piovidtMl . (a; that the 
the diplomatic env(;ys accredited to Hag of the Uiiitcil Nations sliall not 
It. Provision is also made for similar, lie suUirdinatc to any other Hag ; 
though somewhat restricted, immuin- (6) that it shall he flovin from all 
ties of representatives of governments buildings, oflu cM and <)f!i*'ial resid* 
not recognised by the United States, encea designatid as Hiiali by the 
The latter also assume obligations United Nations; (c) that it shall lie 
with regard to the protection of the used by any unit acting on behalf of 
headquarters district and its amenities the United Nations such up the MUi> 
^ w wei],^ with reganl to the mainten- tary {Staff Committoc. Si'p J<awc^tt. in 
anoe of public services ($} 16-18). No Lh,Q., 3 ( Hl50), p 271). H} a Resolu- 
form of racial or religious discriraina- tion of tho {Security UounOU adopted 
tion is to be permitted within the in 1050 the forces operating in Korea 
headquarters district. For the text were given th<' name and the flag of 
of the Agreement see U.N.T.8., xi., the United Nations. {See Baxtiw in 
p. 11, For the Interim Headquarters B, F., 29 (1952), pp. 332-337, 
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classification of composite States and, in particular, that 
of the difference between a Confederation *of States and a 
Federation, In so far as it is helpful to use these traditional 
two types of a composite State as a standard of comparison, 
the United Nations still approximates more closely to a 
Confederation tlian to a Federal tState. This is so in par- 
ticular in view of the riglit of withdrawal from the Organisa- 
tion, of the practical non-existence of any true legislative 
powers vested in the United Nations, and of the virtual 
absence of any direct relation between the United Nations 
and the nationals of the luember-States. In all these respects 
the United Nations rlcparts from a vital characteristic of a 
Federal State. At the same time, w itli regard to the subjects 
just mentioned, tlu* Ihiited Nation** l)ears witness to the 
fact that the differences betwmi a closely knit Federal 
State and a I'onfedcration are, as a mattcT of experience, a 
question of degree. Thus the right of secession from the 
United Nations must be deemed to be somewhat qualified 
bf»th by the manner of the acknowledgment of the light of 
withdrawal and by the .st\idied absence of an unqualified 
admission of a right to withdraw from the United Nations.^ 
The wide powers of tlH‘ Security Council in coping with 
situations tlireateniiig international peace and security 
approaeli, in some rrspeols, those of legislation.* And the 
concern of the ('harter for fundamental human rights and 
freedoms approximates, albeit in a rudimentary degree, to 
the federal guarantee of individual human rights as found 
in Federal States, 


ii, THE OUGAKS AND THE CONSTITUTION OF THE 
UNITE l> NATIONS 

§ 168^. Whatever may be the future {)Ossibilities of The 

developing the United Nations into * more udegrated 

association of States of a federal character, the present of the 

structure of its principal organs is still, from this point of 

view, of a rudiment arv character. There is in the Organisa* IJuited 

Nktion 

> Sm »b0T^ i im. * S«e beiow. { 168,'. 
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Hon no effective centre of authority vested with the general 
responsibility for the functioning of the United Nations as 
a whole. Though the competence of the General Assembly 
is not limited to any particular aspect of the purposes of 
the United Nations, it is the eompetenee of an organ which 
is primarily deh'berative. While the Security Council is, 
subject to the exigencies of its voting procedure, endowed 
with executive powers of decision, such powers aie limitcti 
mainly to the pieservation of peace. Howeior, in some 
matters the Security Council and the General Assembly 
share the responsibility for the pciformance of functions 
connected with the working of the United Nations as a 
whole, and to that extent they constitute, jointly, the central 
organ of the United Natiom.^ In addition to these two 
principal organs and tlio Secretariat, the (’liaifei piovidos 
for the following three organs : (1) The Economic and Social 
Council (§ 168m) ; (2) The Tnisteeship Council (§t(4w); 

The International Court of Justice (§ 168o) 

Th# § 168». The functions of the General Assembly as laid 

fturmt Ij- down in Articles 9-17 of the Chartei aie essentially those of 
initiative, of discussion, of study, and of recommendation. 
The Assembly— which consists of the members of the United 
Natioms^ — may not only discuss matters within the scojie 
of the Charter or relating to the powcis and functions of 
any organs provided in the Charter. It may also make 
recommendations on these matters both to mombeih of the 
United Nations and to the Security Council ® On the other 
hand, it is clear that the Assembly is not in\cstcd witli 
legislative powers. However, although the iccomrncndH- 
tions of the Assembly are not legally bimling, t hey proAdde 
an important instrument for biingiug tlic weight of the public 
opinion of the world to bear upon tlic mcmlicrs of the United 
Nations. In particular, the right of discussion and recom- 
mendation comprises questions of oo-opeiation in thfe main- 

* See below, { 16Sl. that while a ciisputp or siluation is 

* Article 9 (2) lays down that each the Secunt} Touni’U the Gen- 

fflember shall have not more than five oral AHaembly ghal! not $kako any 
reintsentatSves in the General As recommendation with reji^ard to that 
sembty. dispute or sUiiHtion unless iho Secur 

* But it IS laid down m Article 12 l^ Council so desiree. 
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tenance of international peace and secnrity, including dis- 
putes bronglit before the Assembly,^ as well as principlefi 
governing disanniiment and regulation of armaments. The 
Assembly may also call the attention of the SexHirity Council 
to situations likely to endanger international peace and 
security,* 

It is expressly provided that the Assembly shall initiate 
studies an<l make recommendations for the purpo.se of : 
(a) promoting international co-operation in the political 
sphere and for encouraging the progressive development and 
the cotlifiealion of International Law ; and (6) furthering 
international eo-operation in the c-conomic, social, cultural 
and educational fiehls and in matters of health as well as 
in ‘assisting in the realization of human rights and funda- 
mental freedoms for all without rlistinction as to race, sex, 
language, or rtligi(»n.’ * The other function^ conferred upon 
the GeruTul Assembly include tluise assigned t(» it under the 
tnisleeship system, in particular the ajiproval of the trustee- 
ship agreements for art*as not de.'^ignated as strategic 
(Article 1<>) ; * the (‘onsidoration and aiipiova! of the budget 
of the United Matioiis (Article 17),^ participation in the 

' TliP propdSfll* mnrie at the San • S’e aho\e, § On the qiies* 
Franeinoo Confeience, that the Ah- ti<m of the hindint; nature of the 
HeniMy should ha\e the powrr to recommend at mns nf the Gcnetdi) 
submit Konoial c<in\cntii)ri*» to riiem- Asst'nd'ly s<‘e Sloan in /?, )* 2ri(194S>, 

bors of the \ nited Natmn- for pp 1-.3.3 a Wo Ua^il i 1, TAr 

appro\al did not seeiiie tlie niMe-.>>aty Pfiithcal Koh * f tht tifw-efi// \\Mrvfib\y 
majority. Houever, it ih lndie\od (larO), 

that a p4»Mor ot that n,itun* is never • The s.»me Article provider that 
thelesH vested m tin- General As'*embly the eapcii*,ert of the ()rj2aniHati(*n shall 
by virtue of Ghopters iv and i\ of the be W^rne by the meml*cra ai> appor- 
Ohiirtor, and »ilso ns the result of turned by the Gem rd As.soTObl\. The 
Article 62 vilinh empowirs the Kc<»- Kiist (ieneral Assembly adopted at lie 
nomio ami Social Gouned to prripi^se Fimt Sf*Nsion detailed resolutions re- 
draft con ventioiiH fm hubiiiiNsi(int<i the latnig to budgetary and financial 
AHsemhly. In faet, the First t.omrul iiiiangenients, m< hiding the appouit- 
AHfcernhly approve<l at Its Firwt Session iiient of an Ad\isor\ Gommittco on 
a Oonvention on the Privileges and A<liiunistrati\e and budgetary Quen- 
Immunities of the United Nations and tion** and a (Vuunntlci on Ciintnbu 
propoaeil it for n< ce.asion by each tionn thargwl with the apportionment 
meinbiT of the lhnt-e<i Nations* of expenses; Records of the 
HectffdM of thr Ftr*f iMfwNf/, First jAnembif/ 1 Ui pp, 67S-6S5, See nh>o 
SoHHiun, 1040. p 087. In 10 IS the of the Vreparait»ry Ctmunimo^, 

(iloneral Auaeinljly Hunilarlv Appn*ved ('md. 07J14, pp. 131 130. Article 19 of 
the Genocide Convention See ladow. the Charter lavs d<»\vn that anv mem- 

l»or of the Unib'd Nations which ia m 

• Article 1 1 (3). arrears in the payment of lia financial 

* Article 13. contributions shall have no vote in the 
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election of the Judges of the International CJourt of Justice 
(Article 4 of the Statute) : election of the six non-pernmnent 
members of the Security Council (Article 23), of the members 
of the Economic and Social Council (Article <51 ), and of some 
members of the Trusteeship Council (Article HO (r)) ; the 
appointment of the Secretary-General upon the i-ecom- 
mendation of the Security Council (Article 5)7) ; the adoption 
of regulations governing the Secretariat (Article lOl) ; ‘ 
the admission and expulsion of members (Articles 4 and ft) ; 
and participation in the process of amending tlie Charter 
(Articles 108 anil 100). Moreover, the Gem'ral As,>,einbly is 
empowered to establish such subsidiary or<;<ins as may be 
necessary for the fultilment of the purpose.s of the Oreran- 
isation (Article 22). In this and .similar ri'spet'ts the ])osition 
of the General Assembly approaches that of the central ami 
co-ordinating organ of the United Nations. 'I’hn^ the 
Economic and Social Council and the Triistec'-hip Council 
are subordinate to the General Assembly and act under it.s 
authority. However, unlike the Security Cotmeil, the 
General A.ssembly is not endowed with elTectivi* [trwers of 
decision in the fulfilment of the gencial functions entrusted 
to it by the Charter. 


General ABsombly If thf)*aniimiit of its 
arreais equaU or exccerla the amount 
of the contnbi.tion.s due from it for 
the precetlmg two full years. An 
exception is made for cases m \4hich 
the Assembly is satisfied that the 
failure to pay oontnbutions Is due to 
circumstances beyond the control (*1 
the member 

The following list shows the nasess- 
ment of the bud^ietary contributions 
of the members of the CniteKi Nations 
approved by the General Assembly 
in 1953, the figures indicating the 
percentages to be contnbuted in 
respect of the annual budget of the 
United Nations: Afghanistan O-OH; 
Argentina 1*40; Australia 1*75; 
Bel^uA 1*38; j^liviaOOtl; Branl 
1*40; Burma 0*13; Byelorussian 
Soviet Socialist Republic 0*50 ; <’an 
oda 3*30; Chile 0*33; China 5 52; 
Ckilombia 0*41 ; Oosta Kiea 0 04 ; 
Onba 0*34 ; Czechoslovakia 1*05 ; 
Denmark 0*78 ; Dominican Republic 


0 05; lAtiiilor OOf; 0 17; 

Kl SaK.ulor OOU; Kthi ipia 0 , 

France 5 75 ; (ireen* 0 ; iiinte 

mala 0 07; Haiti 0 01; Ibimiuras 
001 ; behind 001, Irulii 3 Jo , 
Indonesia f) t>0 ; Irin0 2H; lrd(j0]2: 

T*4r*iel 0 17; l^'banon (> 05 ; bibena 
0 04; Idi’cernboiirg OtKi; ,\lexKii 
0 75 ; XetherlnndH I 25 ; New Zea> 
land 0 ; NKaragiia 0 04, Norway 

0 50 ; Pakistan 0*75 ; Rinsma O 05 ; 
Paraguay 0 01 ; lVruO*lt<, Philip- 
pines 0 45 ; P(>|.in<i 1 73 ; Saudi 

Arabii f»f)7; SwHin 1*05; Svria 
OOH; ThailHnii 0 IS ; Titrkev 0 05; 
Ukrainian So\iet Sofialisi Hepuhlio 
l*8S; I’liion nt South ,VfrnM 0 78; 
Union of Soviet Soimlist liepubljca 
14*15; United Kingdom of (jreat 
Britain and Nortlum lr^4tn<l 1)80, 
United States of Ainerfca 3,3 33; 
Ui uguiiy 0 IS ; V enr rurla 0*39 ; 
Yemen 0 04; Yugoslavia 0 44, 

* See below, § IGKp, 
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The Assembly meets, as a rule, in regular annual sessions. 

But special sessions may l)e convened by the Secretary- 
General at the request of th<» Security Council or of a majority 
of the members of the UmU*d Nations (Article 20).^ 

§ 168j The constitution of the Security Council, as shown The 
in its composition, its eomiK*tenre and its voting procedure, Councih 
is more than any other asjicet of the t'haiter expressive of 
the present character of the United Nations as an agency 
for pres(‘r\ ing |)eaec rather than a com prehcMisive instrument 
for the goveinment of the world. The baMc political assump- 
tion “Wliich must remain a subject of controversy of the 
^satisfactory working of the Security Council as constituted 
by the Charter is tlie eont inning unity of aetion and purpose 
among the Gieat Pou»*rs who compose the permanent 
membership of the Council. 

(1) Tht ("otti petition of the Sfcunty ('oiuicil. The Security 


^ llio ('hait#*r <lu<s nnt U\ tlown 
exprt*4s<jl^ that the Ahm inhU 'thall 
uu'tt at the Moat of tho Or^ani-^fttK'H. 
Bui this pn'bahl, I tlu* nih* si\t 
in ox(»»pn<mil ( iriui.ist nu< ■? '1 lius 

the St com! < iimu nil A'"‘( rihls dt*< ukd 
ihatlho'l hird ml/h in lsts«houlc! 
take pi iv(Mii Luk pe A‘«tothi Malot 
the United Nati'Ui** sit* »1 >m\«, ji 4J1 
S<'e #»lso .JrnK^, 7'/n ff 

Inlt) natmnal m, .1 >tiufy of 

fhrir Ltutifi > , ur I 

'1 here is n«» proA imoii in the ( haiter 
U;yini;t dnwn lint the nn tin^js cd the 
AsM'Tnblx shall he pul In, but the 
rele\ant I'oiunnttee »if tlie I'oiiltn me 
at San Kram \pusMd the opinion 

that the nilfs »it pnsiduie cd the 
AwinbK Mluuild proMde thit, in 
general, the of the \s>einbh 

nhull be open t«i tin* piihlie and flu* 
press ol the \\(i»ld . Antfruan ( ofn 
mental p. (>1 'Ihu work ot tin (•(!) 
eral Assembh h eonduotid piiinanU 
through the follow mg mx iii.un Oom- 
mitteea : ( 1 ) hirst (’i*mniitt<« ^Coliti 
oal and SeiunU) This ConimittM 
considers, inta n/io. the ndniiNMon, 
Biispension, and expulsion of ni'*nibeis, 
pohtuai iiiAtterH and those rtUting 
to flecurit y, »nd queationa of on opeia 
tion in the maintenance ol int«r- 
nalional peace and seiurity. including 
those relating to disarmament; (2) 
Second Committee (Kcoiiomie and 


Fiiiiineiil), (it) Third Oominittee 
(So lal. Hum iniUnan and Cultural); 
tU Kouitb toinmilUe (Truhtecslnp) ; 
(o) Filth l*oiiimittc< (Administrative 
and Budget ) , \h) Sixth Com- 

mit tie Ha gall 'ihe Sixth Committee 
i'* lomerneil with h^il and lonatitu- 
tioiinl ipHstions, Mn h ns the registra- 
tion of tieitus, pti\ lieges and im- 
Timnilies of the United Nations, 
qiiestioiih alTictini^ the International 
(\iuit of Jiistue, and the Vpil and 
I onstitutmi. aspiits ol i le^tiona 
iib‘ritci to fin* other (’oi i itteoB. 
I he (\iL[iTi)]ttie also ion>ideiB mea- 
sures to tmouM^e the progrea>aive 
deirlopiiKiit in 1 1 (>dilirst,<ui ol mter- 
n itionai 1 1 i i In zi an also a general 
prof (dural lornmittii* and a com- 
inittK <»n lU’dtntiiK <>f the members 
<*f the l.cneral Assenibl\ Finally, 
there ha** beer. O'-Ublisbed in Adxisorj 
Coiniiiitlee for Administrn..»e and 
Bud),,itiM Queuioiitj and a Uom- 
niittee on tVmtnbutions The latter 
ixqHirts to the Goner il ^s^^mbly on 
ipiestioiis relating to the apportion- 
ment of the exjMMisea of the Unit+'d 
Nations an 'g its members. 

• Uhere is room for the view that 
one of the main objects of the Organ- 
isaf ton is to proi ide means for bringing 
the entiro moral, legal and pobtioal 
authority of the United Nations to 
bear on situations m vhich unity 
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Council is composed of five permanent and six non-pennanont 
members. The peumancnt members are China, France, 
Soviet Russia, Great Britain and the Unito<l Stal<*s. The 
non-permanent members are elected by the General Assembly 
for a period of two years. They are not eligible for immediate 
re-election. Each member of the Security Council has one 
representative. The Charter lays down that in electing mem- 
bers of the Security Council regard shall be ‘8j)eeially paid, 
in the first instance ^ to the contribution of the members of 
the United Nations to the maintenance of international peace 
and security and to the other purposes of the Organization, 
and also to equitable geographical distribution ’ (Article 23). 
It is also provided that any member of the Ihiited Nations 
which is not a member of the Security t'ouneil may partici- 
pate, without having a right to vote,^ in the discussion of 
any question brought before the Security Council provided 
that, in the view of the latter, the interests of that member are 
affected (Article 31). It is laid down that any member of the 
United Nations which is not a member of t he Security ('onneil 
or any State which w not a raemberof the United Nations .shall 
be invited to participalt*, without vote, in any di.scus.sion before 
the Council concerned wdth a dispute to which it is a party. 

(2) 77tc Pou'cru and Functions of the Stciinlj/ Cuunnl. In 
contradistinction to the predominant ly di-liberat iv(‘ character 
of the functions of the As.sembly. those of the Seem it y Council 
are primarily of an executive nature. That executive func- 
tion is confined almost exclusively to the maintenance of 
international peace and security. But within that limited 
compass the powers of the Security Couneil are not circiim- 

among the (treat Pov^en huH failed uf hnu<;\{T, dtx*B not ap|N'ar in the texU 

realisation ; that this is bo in par- of the oth(*r of the I'iiarter 

tiouiar in caaea in ahich one (Ireat was to ornphaam* tlif> prinriry iiu* 
Power hart finally ranged itbolf agauist p^irUnco of the to the 

the collective judgment of the Liiited inamtenanie of iiiieniAtUitial p<^ace 
Nations; and that the neceHsity of and nocurity hh distinguished horn the 
directing the ccjeroive authuritiy of the factor of geographi* al diglnbulton. 
United Nations as a hole against one This was dune in order to inoct. to 

State, eMm if it bo a (Ireat Power, some extent, the point view of 

would not necessarily signify a failure the so-called * muhllo Powirs/ See 
of the purpose of the Unib'd Nations. f 'atmdiafi Commentary, p, 

‘ There is, in the English text of the • The pi oposal that, as m the rorre- 
Charter, no comma after the words spending case under the (*ulrenant of 
* in the first instance.' The intention the l^e^ue, the State thus invited 
of that deliberate omission— which, should have a vote, was not aooepied. 
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scribed by any restraints other than those implied in the 
general ol)ligation that * in discharging its duties the Security 
Council shall act in accordance with the Puq>oscs and 
Princi])lcs of the UnitiMl Nations.’ Subject to that general 
limitation, and ‘ in order to ensure prompt and effective 
action by the United Nations,’ the members confer upon the 
Council primary icsjwnsibility for the maintenance of inter- 
national peace and seeiirity and agre^e that in carrying emt 
its duties in that capacity the f’ouneil shall act on their 
behalf (Article 24).' ’fhey also ' agret* to accept and 
carry out the decisions of the Security Ccuineil ’ reached in 
accc»rdancc with the ('barter (Article 2.1). It i.s in that 
inandaU^ conhured upon the S<*curity C'ouncil and in the 
aecejitance of the h'gal obligation to comply witli its decisions 
that we find the very substantial measure of renunciation of 
national sovtTcignty on the part of the members of the 
United Nations other than the permanent memlx^rs of the 
Security ('ouiicil.® On the other hand, there is no legal 
obligation to treat recommendations, as distinguished from 
decisions, of the Security ('ouncil as bindiiig ® although such 
recommendations may pro\ide re<pnsite authority for indi- 
vidual or collective action in pursuance of the ('barter. This 
was, for instance, the ease with regard t*o the series of 
rocoinmendaticms made by the Security Council in PMO in 
eoniiectioii with the attack upon South Kurea> 


' Thr* funftmns ol the Secuntv 
(yoiimil nn<l of tho rnitcd NatumA 
^eiieraU> as an af?cu4\ for Mtthii); 
liuputCH aiul fur maintHiniii): inter- 
natuma) jwiue aii<1 bceunty aiiiJ the 
relevant prnMMj.iiT, of the ('hnrter are 
djAciii^wd m detail in Cart I of 
Volume II (7th edition, SrWi 2rhji ) 

■ iSee Kelsen in // />.//., ij9 (19U»), 
pp )087-112l. 

• In the f 'orfu ('hanm / (< ff uee) 
ea**e Kc\en JiidgoH of the Intonnitiona* 
Court of Juaticti Attaehe<i importance 
to etatui^ that, coutrnrv to th< con 
tention put forward by the I'nited 
Kingdom. rmsiromemlationA made by 
the Security Council under Article 
36 (3) of thfi Charter <lid not make it 
obligatory upon tho parties to submit 
A dispute to judicial settlement ( / .CJ» 


RtpuiUt, 1048, pp 31. 32). There was 
no dispoHition to attach importance to 
the dialectics oi the argnincnt that, as 
a decision of the Ooum il wa» required 
to make a recommendation, a iecom» 
mendation to that ext^uit a 

division buidmg under the terms of 
Aiticle 25. 

* Thus in .lime and Julv the 
ir»eciint 5 <\>iinciK after lindmg. m 
acc<»rclancc with Article 3t^ of the 
Charter, that then* had laktii place a 
breach ^>1' the pence, recommended 
roemliers of the Unitcii Nations to 
help the Re] Mic of Korea to repel 
the armed attack. It also recom> 
luciided that the forces and asaistanoe 
provided by the Moinliers be made 
available to the Unified Command 
under the United States. See below, 
p* 433, n. 1. 
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In the oi^ganisation and in the procedure of the Couneil 
account is taken of fciie importance and urgency of if« 

The Charter lays down that fho Security Count’d hhaJl l>e 
so organised as to be able to fmictiou continuously and that 
for this purpose each member of the Coimcil sliall bo per- 
manently represented at the seat <tf the Organisaiion 
(Article 28 ). The Council is to hold periodic uieetiugs not 
necessarily at the sent of the Orcanisatiou- at wiiicli its 
members may be represented, if they so desiic, by a meiiibor 
of the Government or by some specially de.signafed repre- 
sentative.^ 

The powers of the Security Council are not liniitcd to its 
executive functions in the sphere of preserMition of inter- 
national peace. For, together witli tlie General A^^cnlbly, the 
Security Council is charged with functions relating to the 
working of the United Nations as a whole Thus it ha-i a 
part in the admission, expul.Hiun and silsiruimou t)f nnunbers * , 
in the election of the Judge.s of the Tntcinational Court 
of Justice®; and in the appointment of the Secret arj- 
General.® 

Voting § I68it. The Charter raark.i an important depaiture in the 

Aao em th direction of the abandonment of the principle of unaniniity. 

Hid in t&e The significance of that innovatum has tended to Ih* ob'jcured 
— not without good reason — by the eiicunistanec that, for 
most practical purposes, it does not aflect the po.Mtion of the 

‘The sub'qdiary oigam of the uifigv to thf t*vlt nt ol lniiitjn>j tts iim' 
Security Couxioil include* (1) Ihc to peuctful piirp<Hts, the c limmiition 
Mibtory Staff Committee ad- of uttmiK fn>tu national 

vjaea and as^sts the Coumil on all Trmuim nt>i, and tlie proviMon of 
question.^ relating to its military rt guards for tlx* prottitmn of Stutes 
quiremenU for maintaining mttr utih mtauins of intei- 

national peace and fiecurit^, the national control against the dang* r of 
employment, command and strategic Mftlatirms and f*\a>«i(>nH of thc^c 
direction of forces plated at the diH- mcasurct (Koi Itgil ^sprcts of tint 
posal of the (JtJiirKil, and the rcgula iiitcrnutional (onftol of atoion cntrg> 
tjon of armaments ; (2) The Atomic me Rathur'^t in /M , 21 (11)47) ) 
Energy Commission. This Comrais (.H) 'ihe ('oinuii«i<>ion for ('onwntional 
sion, set up by the General Assenildv, ArniamontH 'I he objei t tii thn 0>m 
oonsiBtsofallmemb ts of the Security mission, whith h compopcd of repre- 
Council tfhd oi Canada when the latter sentiitives of thr cle\(n m^^infiers of 
is not a member of the Seciinty the Security ( oimt il, h t^ prepare 
Oaunml. The task of the Commission pinposalH for the genet al fegulation 
is to make proposals for extending the of armaments and nrmc*d forces 
exchange of basic scientific infomia- < See above, IbKr, 108^ 
tion concerning atomic energy for * Article 4 of the Statute, 

peaceful means, control of atomic * See beloar, § 168p. 
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Great Powers whose unanimous consent in their capacity as 
permanent members of the Security Council is required, as 
a rule, for the substantive dccLsions of the iSecurity Council 
and for many of the decisions of the General Assembly. But 
for that special position of the Great Powers, the abandon- 
ment of the prinoiiilo of unanimity would constitute a 
significant innovation in the legal organisation of the 
international society. 

(1) The General Assembly, As a rule, a simple majority 
of the members present and voting is required for the 
decisions of the General Assembly. The f'harter does not 
appt*ar to <listinguish, in this resj>ect, between decisions and 
recommendations. However, decisions of the Assembly on 
important questions n‘quire a two-thirds majority- These 
qm-stions, according to Article 18 (2), include : recommenda- 
tions concerning the inaintenanee of international peace and 
security, the election of the non-permanent members of the 
Security Council, the election of the members of the Eco- 
nomic and Social rouncil and of the Trusteeship Council, the 
ndniis.‘«ion to nienibership, sns|>cnsion (>f rights of mem- 
bership, and expulsion of members, questions relating to 
the operation of the trusteeship system, and budgetary 
questions, Mon'over, the Assembly may, by an ordinary 
majority, add to the calegorie.s of (picstions requiring a 
two-thinls majority.' rnle>.s a <jueslion, however imi^ntant, 
is comprised wilhin the above eiiumcratiou or unless jt has 
been exprc'ssly iiicliuled within a category requiring a tw-o- 
thirds TJiajority, it can be made' the subjc'ct of a recom- 
mendation by a simple majority.^ 

In assessing the bearing, upon the s(»Ycreignty of the 
members of the Assembly, of the departure from the tradi- 


> Ariiclo 18(3). 

• For It is dtmr that tho 
whi^thcr a matter is * iiup^^rtaixt ’ (iocs 
not admit of an antomatir 
A quMtion may apjwar important to 
some momlierii of th<» rnit(»d .Vat ions 
but not to others. It appeura that in 
connection with the requost for an 
Advisory Opinion on the of 

South-West Africa the Pr^siclrnt of 
the General AjMembly noded, in UliO, 


that tho matter should be treatcii aa a 
pro(;(Kiiiral question and that it wae 
not tbcrofnre nroeaaary to obtain a 
majority of tvrt»-thinl9 of the membpra 
present anf. * oting {Offieml JRrcnrfis. 
4th 8oHMon, Summary Recorda. p. 
r»T2). The ruling seema to be open to 
doubt. And see on the voting in tlie 
tioneral ^Xasembly Hovey in Inter- 
mtinnat Organhatton, 4 (1C50), pp. 
412-427 ; Ball, ft (1951). pp. 3^1. 
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tional principle of unanimity, the fact must be bume in mjpd' 
that, except in matters in regard to which specific juris* 
diction has been conferred upon it,* the Abscmbly htis no 
power to adopt decisions binding upon tiu* members of the 
United Nations. 

(2) The Security Council. Decisions of the Council require 
an affirmative vote of seven members, including the con- 
curring votes of all the permanent members.® That general 
rule is qualified by the exception according to which in a 
decision taken under Chapter VI relating to the pacific 
settlement of disputes the parties to the dispute shall abstain 
from voting. That exception is of considerable, but not of 
decisive, importance, for with regard to moasure.s of enforce- 
ment — including provisional measures calculated to prevent 
the aggravation of dangerous situations- undertaken xinder 
Chapter VII with respect to threats to the j)eace, breaches of 
the peace, and acts of aggression, the et)ncurring vote of ail 
the permanent members of the Security Council is rc(juited 
as a condition of the validity of its decisions.® In matters 
of procedure the decisions of the Security (’ouncil require a 
majority of any seven of its memliers. On the other harul. 


1 Such as eleciittn of the members 
of vanous oxyariN of ,tho United 
Nations or participation in the a<I 
mission, suspension, or expulsion of 
members. 

• Artirlo 27. In practice, the Soo 
uriij Council has rof^arded resolutions 
as having been validly adoptf*d, uot- 
withstan^g the abstention or absen«'e 
of one or more permanent rnembem, 
providetl that there have been at least 
seven affirmative votes and that no 
negative vote has iKicn cast by a 
permanent member. 

• The above proviriions in the 
nuttier of voting are the result of a 
special agreement reac hed by the 
United States, Uroat Hntain and 
Soviet Russia at i alta during the 
Orimea Conterence held m February 
1945. The matter hail tieen left open 
In the Dumbarton Daks . Proposals 
Ab» with regard to the settleniont of 
disputes, the unanimity of the per- 
maoent menibeni of the Security 
OpQaoil-*^ther than the parties to the 


dispute - IS roqinrfd at c'leij Htrij^e 
of the proieeilinj's, iipprt liciision uaa 
expressed at the San FrniuiMo Con 
ferenio that niiy porrofinont meuibcr 
of the (’oundl might prevent a dm- 
russion ami < onsid< r vtion of any 
situation brought botr>re the Security 
Council In partii ular, Sf>vut Russia 
adv o< hU d the v •''w i hat tin i onnidera- 
tioii of a dHpute a niHttei of «mb- 
stani e and not of pioddure. Kventu 
ally the (Ireat Powers dtuied an inter- 
pretative statement the result t>f 
which iH that nu individual member of 
the CouncMl (an alone prevent (on- 
sideratiun and dmcu'^sion by the 
Council of a depute (»r situation 
brought Its attention und^r Phapter 
vm of the Charter After such full 
discussion and consKioratior^haa taken 
place, any permanent tnomj^r of the 
Count d not a party to the diApiite may 
prevent further action, e 7 . |>y way of 
investigation or enquirv. Vor the 
statement of the On^at Pf»w«rs on the 
matter see Amencan Cofnmenlary, 
p. 77 ; Canadian Commentary, p. 81. 
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1^9 jn^liminary queatiim whether a matter is one of prooed* 
mS or sabetance would seem to require a majority of seven 
members including all the permanent members present and 
voting.* 

The provisions of Article 27 of the Charter in the matter 
of voting in tho Security Council, in paiticular the require 
ment of unanimity of all its permanent membt*is on inatteis 
other than those of procedure, are based on the assumption, 
which is unwarranted, that unity of view and action on the 
part of the Great Powers is an indispensable condition ot the 
proper functioning of the United Nations, that no peimanent 
member of the Security Council can ptopcrly Ik* expected tc» 


‘ Thm 10 tho Aolution Afloptcd in tho 
statement issue tl at San Kranoisro 
by tho four Sponttonng Powers (for 
the text of which boe Ooo<lrjch and 
Hambro, f’Aoriicr IJnUfd Nations 
(2nd od . 1049) pp 2l0 21b) There 
IR a different e of opinion as to the 
extent Ui which the practice of the 
Secunt} Council has departed from 
the lule thus laid down In 1949 in 
pursuance of a report of the Interim 
Committee (see p. 434), the General 
Awcmbly recommended in a Resolu- 
tion that the Security Council should 
in the future treat as procedural a 
numlier of qucstwinn listed in the 
HoRoIution ((jrcn Ass Res. 297 (iii )). 
Tho Resfiliition itself has no binding 
force Hoaever it worn** that — ^unless 
tho \iew iR taken that the coneitrring 
vote of the ix*rmaiient rooinberR la 
required only for a ch i ision that a 
question IB one of HubHiinie- the 
Aohiticm, whi< h dues not cf^istitiite an 
authentic interpretation of the Char 
ter, apparent l\ adopte<] bv the Spon 
sonng Powers may in effect obliterate 
tho distmetinn hetween procedural 
and subRtantive qucntions maaniuch 
as it gives to any permanent memlier 
the power to stamp everj question n« 
one of substance On tho other hand, 
to deprive a permanent member of 
that right might result in confemng 
upon any seven members of the 
Seourity Council the power to tnat 
any miestion as proceduraJ. A sfilutioit 
of this problem may be found in the 
President's power to make a ruling 
that a cesoluiion is adopted if. m the 
opinion of at least seven members of 

VOI*. I. 


the Coumtl. it is dearlv prorc<lura] 
ROC 0(h<al Records of the Secarit\ 
rimncil fti^Tth Meeting 29th Sep 
teniber 19.)0 A mow* ritional solu 
tion of an otherwise insoluble difficulty 
would seem to confer upon the 
International Court of Justice at 
the rcqucRt of se\en in^rnlierH of the 
Securit\ Couth il (who are of the 
opinion that a permanent member or 
members ba\e abused their right in 
the matter) the competence to deter 
mine whether a particular question is 
procedural (»r substantive For a 
dHcii8sion of the subject see Kelsen 
op nf pp 245-258, Gnodnch and 
Hamhro. op ett , pp. 213 223 , 

Jiraenex do Ar6chaga Fofing and 
iht Handling ttfDispvUs miJi£ Sneuritg 
Crmnnl (19*50) , Da>, Le dm U wto 
dans VOrganiM^ton Jea ^aiton^ f^mes 
(1952) , Briignre Jai rigle dt I tinan* 
itmU des membres permansnta en Con 
Rci/ dt Seevnie (1952) , Liang m A 
42 (194b) pp 887 <MiO and 43 (1949), 
pp 114 144, Padelford m Inier- 
nattonal Organtzaliott 2 (1948) pp 
227 21b . Ruilxinski m J J 45 
(1951), pp 442 4bl This oeptit of 
the questmn acquired some pnmiin 
ente in conneition with the KeBolutioii 
of the Sfountc t\}uncU adopted in 
1950 on the subject of tiie bostihtiea 
in Korea at a time when the repre 
Mmtatne of Sriviet Runsia uaa 
staining fr attendance at the 
meeting nt thcSfM»urit\ Council. See 
Schick in RfaTem PMtml Quart tHy, 
3 (1950). pp 311-325 , l^ang in A J., 

44 (1950), pp. 094 708; Kunx, iM., 

45 (1051) pp* 137-142 

& 
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submit to decisions of which it disapproves, and that the 
power to prevent decisions of an otherwise unanimous 
Security Council will not l)c abased. Any abu^e of that power 
is likely to give rise to attempts to remedy the oonset|uences 
of the voting procedure of Article 27 by means of a sonu'what 
extensive construction of other Articles of the Charter. 
Thus it has been suggested that the failure of the* StMnirily 
Council, because of the \Lse — or abuse — of the .so-called light 
of veto, to deal effectively with situations involving a dangc^r 
to international peace may legitimately be followed by the 
exercise of indi\idual or c*ollecti^e self-defence on the part 
of the members of the United Nations in conformity with 
Article 51 of the Charter.^ The jiroposal, adopted b\ the 
Second General Assembly in 1947, to set up an Interim 
Committee functioning durhific the period hetwo(*n the 
regular sessions of the (feneral Assemblj constitutes another 
effort to circumvent the effects of the ' \eto.' ^ While these 
and any similar efforts not clearly in(‘onsistent uilh the 
letter of the Charter must be c^msulered as justili(»d bj^ the 
overriding right and obligation to ensnie the fullilnu^nt of 
the major purposes of the diaiter, thev emphasiNe tlie 
necessity of the eventual ainendnumt of the Chatter with a 
view to removing the requirement of the absolute uuaminitjr 
of all the permanent members of the Security Goumil.'' 


* Sec alw)ve. p. 20<1. 

• The Interim OnrnmiLUe sit 

up, in the first met am c, i<»r tin 
period between the Second and thf 
Third General Assemblies It ih to 
conaidor and to report to tho («emral 
Assembly on any dispute or Hitiiiitioii 
propoaeii for imlusiori m the ila 

of the (Jeiifral Anvmblv b\ rni> 
member or brought before it b^ the 
Security Touncil m \irtuc ot \rti<hs 
1! (2), 14 or relating in tho main- 
tenance ot intf^niational prme amt 
sooiinty and the peivtoful adjustment 
of any situation likelv to impair the 
general welfare or fnendiv relations 
among wiatuuie. Ihe JnUrirn Otini 
mittee is not to eonsidor niy matter 
of which the Secunty (Joiim tl is »ei4cd 
unless the latter ho deatreH It is 
attthonsed to conduct invfsitigatjons 
and to appoint cfimmisHions of enquiry 
by a two-thirds majority of its mem* 


Is'iN. present iiui \otm/ S( hung 
in A J 42 (IIUS) p|i I r, mil 
in )#<ir *J Worid {flntr^^ 

pp lf >0 187 Soe also KcImui 
J'h* LniJ fftht ( mini ( 1070 ), 

pp lb3 170. 

’ In TX<»jnlHr lOU* tim (tiiural 
Asrtembl\ nflofitid a HcHoIrtKui re 
questing thi iMrrmnent mrmlKTs of 
the Sts iinly Gminnl niiure that 
the use uf their ajM n d v< tiHif ptivihge 
shill not tin{)fde thr ^<(iirit\ Coundl 
in r< aching iboMonH proii)ptl> It 
also nionirn* nrlid to th0 Sfcunty 
Ooundl the adoption of practice s and 
piocfdureR rfihulited to feduce the 
diffcrtncoH in the appllnation of 
ArtKle 27 with the tl» ensuring 
the effective t xerc me by tile Security 
Council ot Its funrticmJ Sf*e, on the 
question of the ‘\cto/ Wortley m 
li.Y , 23 (unfi), pp 94 lin 8ee also 
Brierly, iW., pp. 83 84 
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§ 168Z. The governing connideration in assesBing theTheBaU* 
nature of the relation between the ( leneral Assembly and the^^^yy" 
Security Council is that, in jirinciple, they are entrusted and the 
with distinct sphenss of activity. The Security Council 
c'oncerned primarily witli preserving and maiiiiaining inter- 
national peace and security. 'J'he (hmeral Assimibly is 
largely a deliberative organ coiuxjmed with the totality of 
matters coming within the scope of the United Nations. In 
a restricted sense the fiecurity (\)uncil is the more important 
political organ of the United Nations inasmuch as it^ deci- 
sions, in the vital field of preservation of ja^acc, are binding 
upon all the members of the Organisation and inasmu<*h iis, if 
it deems it de.Mirable, it lias exclusive jurisrliclion uith regard 
to any dispute or situation which is actually before it in 
accordance with the Charter. But, in theory, the Security 
Council e.\er(‘iiet^ these functions by virtue of delegation 
from the memlnTS of tlio UniU‘d Nations. The diarter lays 
down, in Article 15, that the Oeneral Assembly shall receive 
and consider annual and s])ecial reports from the Security 
(’ouncil, such rep(»rts U) include an account of the mea««ures 
taken by it to maintain international jx*ace and security. 
However, the Charter docs not contemplate that in rt*cciving 
and discussing such reports the CJeneral Assembly shall pass 
judgment u])on the activities of the Security Council in a 
manner amounting to an assumption of (oncurrent juMsclic- 
tion in the matter of settling disputes ^ or to a subordi:iation 


^ Sw. Ill particular, Aiticlo of 
the Charter uliioh la\i> down that 
while the Security (’tniiicil h e\ercw- 
ing its fimctioiu) in rea^icct of an\ (lis< 
[Mite or Bituatiun aaKi{(ne<i to it in the 
Charter, the tieneral A8scii\hl> shall 
not make any leeommeiidAtion with 
regard to that diapute or situation 
unless the Security Oouneil so n quires. 
In general, however, the (Hiarter 
leaves wide scope for action by the 
Assembly in the mutter of pit^hcrv iitg 
international peaie and 8ecunt> 
See Tol. li. (dth ed.), {§ mb-2bge. 
U must be noted that Article 12 only 
prohibits the General Assembly to 
make recommendations in respect of 
disputes with regard which the 
Seourity Council is eiercising the 


fun« turns assigned tti it. it dws not 
|>rolHbit di8< uiwioii, study and report 
imluding, prolidbly, an eipreiision 
of opiiium us to certain aspects of the 
<lispute. Tins maj be so in particular, 
without straining unduly the letter of 
Article 12, in cases in which the 
Senility Gouncil. though fomiaUy 
seized of a dis[mto, does not in fact 
eicrcise any functioiis in relation 
thereU>. The [uwition in this resp»»ct 
IS quite clear when a dispute bos l>e^n 
furmalh n ‘ ived from the agemla of 
the Council, as in the case of the Polish 
proposal, in 1946. to direct members 
to sever diplomatic relations with 
Spain c^r in the ease of the Korean 
dispute in 1951 (53lst meeting of the 
Security Council). SubsequenUy, 
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of the Cotmoil to the overriding authority of the Assembly* 
Unlike in the case of the Economio and Social Ck)uncil and 
the Trusteeship Council/ no such authority is vested in the 
Qenm’al Assembly in relation to the Security Council. In 
the case concerning the Gompettnce of the General AMemhly 
for the. Admission of a Utate to the United Nations the 
International Court of Justice stated formally that the 
Charter ‘dot's not place the Security Council in a subordinate 
position ’ in relation to the General Assembly. It declined 
to subscribe to the view that the latter had the power to 
‘ change, to the point of reversing, the meaning of a vote of 
the Security Council.” * On the other hand, the equality of 
status of these two principal organs does not prevent the 
General Assembly from assuming responsibilities, not for- 
bidden to it by the Charter, with the view to rendeting 
effective the objects of the United Nations.^ 

While the main fields of activity of the two principal 
organs of the United Nations are thus different and, to some 
extent, exclusive, there is a wide sphere of subjects bearing 
upon the essential aspect of the United Nations in which 
the Charter prescribes co-operation between these two 
bodies. This applies to such matters as the admission and 
expulsion of members,* the appointment of the Secretary- 
General,* the election of the Judges of the Inteniational 
Court of Justice,* and, under Articles 108 and 109 of the 
Charter, the amendment of the Charter. Moreover, the 


afUr the doubta as to the propriety 
of a recommendation had thus been 
removed, the Genera) Aeaembly ad> 
opted on February 1. 1951. a K^)u« 
tion (498V) which noted the failure 
of the Security Council, on account of 
lack of unanimity of its permanent 
members, to exerciae ito respoiuiibility 
on the subject and found that the 
(Government of the People's Republic 
in China had engaged in aggression in 
Korea. It also oailo*l upon all States 
and antnoritiaa to render assistanoe 
to the action of the United Nations in 
Korea. And see vol. ii.. p. 176. n. 1. 
on the ‘ Uniting for Peace Resolution * 
adopted in 1950* For an aniaysis of 
the latter see KeJsen. Recent Trend$ 
in the Lme of Ike United Natione 


(1951). pp. 950-990. See also, on this 
aspect of the question, V^allat iu B, F.. 
29 (1952). pp. 79-83. 

* See above. § 941. 

* I.C.J. Reports, li)50. p. 10. And 

see generally on the relation of the 
<;reneral AsMmbly and the Security 
Council VaUat in B.K.. 29 (1052). 
pp. 63-104. , 

* See e.g. as to the * liitefiin Com* 

mittoe.' above, p. 434, and |s to the 
prolongation of the tenure t* of offioe 
of the Secretary -General Mow. p* 
442, n. 1. ^ ^ 

« See above. §1 168e. 168d4 

* See below, p. 441, 

* See vol. U.. i 25 ad. 
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Charter leaves room for co-operation between tlie General 
Assembly and the Security Council with reganl to the 
settlement of disputes and the maintenance of international 
peace and security.* 

§ 168m. The realisation that the {tcacc of the world The 
depends in the long run not only upon the acceptance of 
obligations and institutions for preventing and suppressing OoaneO. 
unlawhil recourse to force, but also in the provision of means 
for removing the economic and similar cause.s of war, has 
found expression in the setting up of an Economic and kSocial 
Council as one of the six principal organs of the United 
Nations. Like the General Assembly, the Economic and 
Social Council is a body lacking in executive and legislative 
power. However, in so far as its essential objects can be 
achieved by the promotion of international co-operation and 
co-ordination as distinguished from international govern- 
ment proper, the Economic and kSocial Council has been 
entrusted with tasks lying within a very comprehensive lield 
of activity. 

The Economic and Social Council is the main instrument 
of the United Nations in the field of economic and social 
co-operation which, in so far as this can be done in a treaty 
— and the Charter i.s a treaty — ^is imposed upon the meml)ers 
of the Organisation as a legal duty. For, in Article 56 of the 
Charter * all Meml)er8 pledge themselves to take joint and 
separate action in co-operation with the Organization for 
the achievement ’ of its economic and social objects. These 
are the promotion (a) of higher standards of living, of full 
employment, and of conditions of social and economio 
progress ; (6) of the solution of international economic and 
social problems, as well as those in the sphere of health and 
of cultural and (‘ducational co-operation ; (e) of universal 
respect for, and observance of, human rights and funda- 
mental freedoms,* 

^ Thus the Security Ooiinpil may Nniions Kconowic and Sitcitd Connnl 
call upun the General Aasembly to (1M6); Aleaandrowicz, InUrnatiofwl 
o(i*opot«te with it in the steps taken Economic Organuations (1952), pp« 
to preserve or to wstoro peace 219-239: Lovedsy in /e/rraoiumol 
(ArtiolsB 11 (3), 12 (1)). Organinaion, 7 (1953). pp. 325-341. 

«Artiols65. 8eemersT4s(;»i(ed 
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The functions of the Economic and Social Council are 
described in the following terms in Article 62 of the Charter : 

1. The Economic and Social Council may make or initiate studies 
and reports with respect to international economic, social, cultural, 
educational, health, ami related matters and may make recom- 
mendations with respect to any such matters to the General Assembly, 
to the Members of the United Nations, and to the specialized agencies 
concerned. 

2. It may make recommendations for the purpose of promoting 
respect for, and observance of, human rights and fundamental 
freedoms for all. 

3. It may prepare draft conventions for submission to the 
General Assembly, with respect to matters falling within its 
competence. 

4. It may call, in acconlauce w'ith the rules prescribed hv the 
United Nations, international conferences on matters falling within 
its competence. 

In addition, the Economic and Social ('ouncil is charged 
with the task of co-ordinating the activities of the \arioua 
international unions established by agiwincnls between 
governments and, if deemed desirable, of bringing them into 
relationship with the United Nations It may, in coiineetion 
with the latter purpose, eonclude agreem<‘iitN with these 
specialised agencies, subject to the approval of the Assembly.^ 
It may take steps tg receive regular reports from these 
agencies. Its functions also include assistance to the 
Security Council, the carrying out of recommendations and 
of special functions assigned by the Assembly and, with the 
approval of the latiiT, the performance of services at the 
request of members of the United Nations and of specialised 
agencies (Articles 63 66). It is provided that the Council 
shall set up commissions in economic and social fields and 
for the promotion of human rights.^ 

^ Article S3. And see beUi«, { 16Sr Asia and the Far Knat, ajud tor 1/atm 

* The followiti commissions have America, 
been set up by the Council . TranH|H^rt The OoromuwioiiH are 4>mpo8c>d of 
and Communioaiiuns, Fiscal, Statis- representatives oi mem hem of the 
tioal. Social, Human Rights (sec Uruted Nations selected by the 

below, { 340/), Status of 'Women and Council. The members df the Oc>in> 

Narcotic Dnigs. In addition, the missions are nommate^ by the 

Oounci) has established n^ionai eoon- (Governments of the States selected 

omte comuiisstons for Europe, for after consultation with the Secretary* 
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The Economic and Social Council consiHts of eighteen 
members of the Unite<I Nations elected by the General 
Assembly. The Charter Hecurcs both continuity and change 
in the composition of the Council by providing that six 
incmberB shall be elected each year for a term of three years. 
A retiring member is eligible for immediate re election 
(Article 61). It is laid down that the Council shall invite 
any member of tln^ United Nations to partieij)ate, wilhf)ut 
vote, in its deliberations on any question wliich is of par- 
ticular interest to that memlxT (Artic‘.le 69), and that the 
Council may make arrangements for ref>re.s<*ntatives of iritver- 
nalional specialised agencies to participate, without vote, 
in the activities of the (Jouricil and in its discussions (Article 
70). Moreover, provision is niado for consultation between 
the Council and international organisations of a non- 
government character concerned with matters within the 
conipeteneo of the Council (Article 71).* Finally, and sig- 

(Jcneral with tho view to oeciirin)^ tion in UMonJanre with Article 71 

a halanmi rpprt*8eiitr\ti(»n in xarioua The object of oonsnltHtir»n, as* inter- 

fiohlH - and eonfirmeri by the (>»iincil. pn^ted by the Re|K)rt. is to secure for 

Sep Hesolutioii of the ('’♦luijcil of June the C*oimcii or its organs expert in- 

21, 1940; Official Records, First Year, formation or advice from organisations 

Second Session, 1940, p. IU0. While having 8p**cia! corapetenoe on the 

thu system of govenimerital r*-»pre- subjects within their province and to 

sentatioii is unobjectionable in prin- imable organi'Vitions representing im- 

oiple, it may be open to Hpriou.s portant elements of public opinion to 

orilieisni in soiru' oa‘«CN. Thus the express their views. The Report 

Uuraan Rights ('/onnnibsion urged, clnssificu* into three group » the organ - 

unsuccessfully, that it shoubl be com- isations the e(»nsuitAti\e status of 

posed of iiidejMmdrnt jiersons. There which is recognised : (a) Ort. inisationa 

is a distinct measure of incongruity in which have a h.isic intere.st in most 

the purely governmental composition of the acti\ ities of the O miicil and are 

of a Innly entrusted with the function dnwly linked with the economic or 

of protection of human rights against social life of the areas which they 

oneronchmentH by govcrnrimnts. represent. ()rganii!.jitions in that 

* For a Report of a (Vinmittee, category may <lcsignaTo aiithoris<‘d 

approvefl by the f‘ouncil in 1946, representatives to sit as observers at 

on the principles to be applied in the public inc<>ttngH of the </ouncil. 

placing organisations on tiie hat of They may circulate to tho menilH^rs of 

non-govemmentiil organ i.Hnt ions elig> the Council written statements and 

iblc for consultation under Article 71 ctmiinunicatious. The World Fedora - 

of the Charter, son Official Hccordu uf tion of Trad© Unions, the Inter- 

Econttmic and S*)cial Conned. First national Co-operative Alliance tho 

Year, Seeonii Sossion (1946). p. 300. Intor-Re baiuentary Union, tho Inier- 

Tho Report distinguiahea clearly Ik*- national ^ organisation of kniployera. 

tween partmpaiwn as proiided in anti the International Chamber of 

Artielea 09 and 70 of the Charter (in t'ointnerce are includiMl within this 

the oaso of Statea m»t memlierH f J group ; (6) Organisationa which are 
the Council or of spt^eialised inter oonccnieil s]M*ci6ca]ly only with some 
govemmontal agencies) and con^uUa- of the fioMa covered by the. Council ; 
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nifioantly, the Charter aathorines such arrangements with 
purely national organisations, after consultation with tbo 
State concerned (ibid.). 

§ I68n. The fimction and the composition of the Trustee- 
ship Coimoil are discussed elsewhere in this treatise (see 
above, § 94»i). 

§ 1680. The organisation and jurisdiction of the Inter- 
national Court of Justice, which has succeeiied (ho Per- 
manent Court of International Justice and has taken over 
its Statute without substantial changes, h discussed in 
volume 11 (eighth edition). But it must be noted that, 
luilike its predecessor, the International Court of Justice is 
an bitegral part of the United Nations as its ‘ principal 
judicial organ’ (Article 92). In [uirtioular, (he Charter 
provides that the organs of the United Nations Organisation 
and the special international agencies brought into rc'l.it ion- 
ship with it should be able, subject to a general authori'-atiun 
of the Assembly, to avail themselves of the advi^try juris 
diction of the Court. 

§ 168p. The provisions of the ( 'barter relating to the 
Secretary-Oneral and his staff gi\e cx]»reHMon to the im- 
portance which llie Charter attaches both to th. oflici* of 
the Secretarj General and to the maintenance of an cflicicnf 
and reliable interrfational civil service.* The Secretary- 


{€) OrganiMtifms which are primarily 
oanoemed with the development of 
public opioiun and with the dis 
eemination of information The 
facilitiea for conaultafion oiTcre<i to 
organisations in these grtiups arc more 
restricted The terms of Article 71 of 
the Charter are wide enough to allow 
a progressuo extension of the mach> 
ineiy of consultation It is doubtful, 
therefore, whether the wide obje< ts of 
the Council require or properly ponnit 
any ngid crystallisation of the pro- 
oedure of consultation in the initial 

e od of activity of the Council. 

re ie»a distinct element of arti- 
ficiality in the assumption that the 
conception of * consultation * niles out 
the possibility of the Council, or its 
organs, being addressed orally by the 
representatives of the organisations 
oonoemed. The progressive develop- 


ment of intematiniiil ro operation in 
thm sphere is to a large extent 
dependent upon the realisation that 
StaicH are the print qml but not theex- 
clusiio mstruments of thi proteition 
of the economic and sotinl intertsts 
which require* intemationai regulation. 
A Yearbook of frUfrnattonul Oryamm* 
(tons IS publiHhed by the rnmn of 
lnU*mational Organisations in Brus- 
sels with the assistance, sipte 1051 , 
of tbo Scciotanat of the I'nited 
Nations. 

^ As to the legal fN»sitti^ ol the 
Secretary (Sencral sec Kun« m AJ„ 
40 (1046). pp. 780-702 Vdt a oom- 
prehensive treatment of the sfibject see 
Schwebel, The HtcrUary General of the 
Untied Naltone Uih PotHre ttnd 
Fraeiice (1062). See also (Irockor m 
JnkmaUonal Orgamtation, i (1950), 
pp. 698-6)3. The Seorotanat fa 
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Greneral is entrusted not only with the ordinary aduiinistra- 
tive functions in relation to the principal organs of the 
United Nations, other than the International Court of Jus- 
tice, and with the preparation of annual reports to the 
Gleneral Assembly on the working of the United Nations 
(Article 98). He is also authorised to bring to the attention 
of the Security Council any matter which in his opinion may 
threaten the maintenance of international peace and security 
— a task of groat responsibility (Article 99).^ The Secretary- 
General, as the head of what is described in Article 7 of the 
Charter as one of the ‘ principal organs of the United 
Nations ’, is probably entitled to act in cases in which the 
Charter expressly or by implication confers functions upon 
tho United Nations without specifying the organ calle<i upon 
to fulfil them. Thus, for instance, it is the Secretary-General 
who is entitle I to bring an international action on behalf of 
the United Nations in re8i)ect of injuries suffered by its 
officials.* The Secretarj’ -General is appointed by the General 
Assembly upon the recommendation of the Security Council 


cliTidctl into eight Departments do* 
voted respectively tlie following 
matters ; Security Council Affairs 
(including a Division on Enforcement 
Measures and an Atomic Knorgy Com* 
mission Croup) ; Ecomimic AfTaira 
(incluiling Divisions of Statistics, of 
Eeoiinmio StaV.>ility and Employment, 
of Kennomic Hw onstruction, f>f Keon* 
omie Development, ami on Kincal 
Matters) ; Social Affairs (including 
Divisions of Human Rights, of Demo- 
graphy, of Soc'ial At‘ti\ities of Nar- 
outio Drugs, of Education, Science and 
Culture, and of Public Health) ; 
Trusteeship and Information from 
N on -Self-( i o v erning Territories ; Pii bhc 
Tnfonnation ; ].iegnl Matten> (including 
Divisions ofOeneral l/>ga] Prolilema,for 
the Development ami Dodiftcatit>ii of 
International I^w, and of Immunities 
and of Registration of Treaties) ; (\)n- 
feremvM and General Scrvicea (includ- 
ing the Bureau of Technical Servu'cs 
of the United Nations) ; and Ad- 
ministrative and Pinanoial Ser\ices 
(including Bureaux concerned with 
questions relating to the Budget and 
Personnel), In 1050 a Teohnioal 
Asakltanoe Administration was estab- 


lished with the status of a Depart- 
ment. 

* As to the origin of Article 99 see 
Schwcbel in Ti.Y,, 28 (1951). pp. 371 
382. 

• On tho c»ther liand, it would 
appear from the Advisory Opinion of 
the Inteniati'mal Court of Justice in 
the InUrpretaiion of Pear€ Treaiifi 
case iSec-nnfl PhnMf) {IX\J» Htjunin, 
1950, p. 227) that, vhen* a clause in a 
treaty coiifeiN speeific fun turns upon 
tho Secretary-tieneral, as indeed upon 
any other international agency, such 
p<»wer8 must strictly const ru^ and 
applied t>nly to the cai^e expressly 
provided for. However, the rule thus 
formulated must l»e read against the 
backgrouiul of the general require- 
ment of effectiveness m the interpreta- 
tion of treaties. See bolow, p. 965. 
In the case referred to a^ve the 
Court held that if a party to the treaty 
fails, cotttr^rv to its obligation, to 
appoint a representative to a Com- 
misHion provideil for by the Treaty, 
tho Secretary -Oeneral of the United 
Nations is not authoriscii t<k appoint 
the third member of the Commiaaion 
upon the request of the other party. 
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(Article 97),* The Charter contains detailed provisions for 
securing the efficiency and the independence of the Seoro- 
tariat. Thus it is laid down expressly that the Secretory- 
General and his staff shall not seek or receive any instructions 
from any Government or from any other authority outside 
the Organisation. The members of the United Notions 
undertake ‘ to respect the exclusively intomationnl character 
of the responsibilities of the Secretary-General and the staff 
and not to seek to inffiience them in the diseharge of their 
responsibilities ’ (Article 100), The necessity of securing the 
independence of the officials of the United Nations underlay 
to a substantial degree the Advisory Opinion of *he Inter- 
national Court of Justice in the Reparation for I n juries case, in 
which the Court aflirmeii the right of the United Nations to 
bring an international claim in re.spect of injuii«*s suffered 
by its officials and involving the responsibility of a State.® 
The Court declined to accede to the view that the ])roteclion 
of an official of the United Nations nested exclusively with 
the State of which he was a natiomd • ’ If lie had to rely 
on that State, his indeiKuidcnce might well he eompromised, 
contrary to the princi]»le applied by Aiticle 100 of the 
Charter.’® MoreoviT, the allcgianee of the international 
official to the United Nations mii-^t dep<*nd, a» tlu* Court 
pointed out, in some measure tm his assurance that his 
interest-s would be protected by the United Natiims regard- 
less of the attitude of his State to the particular niisiiiion on 
which he is engaged and rcgardlesh of the pow'er of his 
State to protect his inWest-s. In a tlifferent sphere, the 
United Nations has taken .steps, through iiiBtruments such 
as the Convention on the Immunities of the I’mted Nations 
and the Headquarters Agifement between the United 

^ When 1 X 1 1950 the »^ccurjty n<iun poriocj of two »Sr>vit)t Runsiade- 

cil« on account of the* aWntr of clarc^J tlMt such unit inuation in ofticc 
unanimity among ito permanent of the Srcrptary-^ioneial. without the 
memhexD, failod to makf^ a \ali<l ruconimf^iidatitin of Sccunty 

rucoEBNuendation tor Uie appointment Ck)unoil waa invalid an^ (hat ahe 
of a Secretary-(»on<*ral on the axpiry would refuao tf* regarrl inm the 
of tho five-yeaw* pf‘riofJ of of »Scoretary<<lf*npral. itfcent 

the pen^m firat cleotH.* the ^loncral Trends %n the Utwoftht United S<tt%onM 
Assembly adopted a resolutton t<i tho (1951), pp. 950-95*J. 
effect that the Secretary -General * See above, p 121. 

should eontinue in office for a further * Reports, 1050, |». 182. 
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Nations and the United States of America,^ to ensure the 
independent status of its officials in reOation to the ‘ Host 
State/ in particular the United States. In this respect 
practice has tended, in a necessarily exiKjriinental manner, 
in the direction of the acceptance of legal princi])les aiming 
at striking a balano>e between the independent status of the 
official and the legitimate needs of tlie sc*curity of the host 
State. Thus, for instance, Article 25 of the Agreement of 
1946 between Switzerland and the International Labour 
Organisation concerning the legal status of the latter fully 
safeguards the right of Switzerland to take the j)recautions 
necessary for her security ; it provides that the Inter- 
national Labour Organisation shall collaborate with the 
Swiss authorities to avoid any prejudice to tlie security 
of Switzerland resulting from its activity.- While in the 
performance ot their functioiis the officials of the United 
Nations and its siKciali.^ed agencies must be gmdod primarily 
by their Obligations to the Organisation regaidless of the 
particular interc.sts of any member of the Unit<^d Nations, 
including the Host State, their \ery posithm as international 
ofticials involves the necessity of such re.straint and circum- 
spection in their personal conduct as can rc^asonably bo 
expected from them in tin* interest of the security and the 
observance of the laws of the country where they perform 
their official duties.® 

The First (General Assembly adopted detailed riiJ*s on 
the tonus of appointment of the Secret arydjeneral and on 
the organisation of the Secretariat.* 

^ See at>o\c, p. 421. iiatiuoal Civil Sen ice ConimisMon. 

■ , 16, p 394, And see, gouerally, Hausbofim- 

• For a report of n (’ommitU'e of Wortbeinier, The InUrntUtonal Secre- 
Juriate appointed in 1962 t<» conHidpr taticU (1946), and Jenks in 

this aapeot of tbc question ece J.J., nnutslrtUton iUtuu, 3 pp 93- 

47 (1963), Suppl. p. 87, also 104 See also Turvea, The Internal 

Jaemoke in Z.6.r.. 14 (1961), pp 40- Adviinulration of an OtO rno/iofuii 
117; Maxwell Cohen 111 McGill Jmw iSfrrefariaf( 1945), and Uiraud ui/iopve 
Journal, 1953, pp. 169-198; and, m IterueU^ 79 (1951) (u.), pp. 373-5(»2. 
particular, Sohwebel in Ji.Y., 30 In view of. r« importance of securing 
(1963), pp. 71-116. adequately trained staff of high 

* Records of the Ftrsi AasemNy, quality for the UiiiUhI Nations the 
First Session, pp. 666-672. And 8<*e iWretar^\-(;lenera1, in pursuance of 
i6tcl., pp. 674-677, for the provisional a Besolution adopted h> the First 
staff regulations, See aJao %buL, p. (leneral AssembK, iti\itcd, in 1947, 
172, on the setting up of an inter- representatives of the United Nations 
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Oratria- § 168r. The Charter envisages the United Nations as an 
Md^- for the centralisation and co-ordination of inter- 

national administration. It lays down that the various 
nut iisn al' Specialised agencies of international administration in the 
Admnis- fields of economics, culture, education, health, and related 
matters shall be brought into relationship with the United 
Nations by means of agreements concluded between them 
and the Economic and Social Council (Articles 57, 63).’ 
Provision is made for the participation of the specialised 
agencies, without vote, in the deliberations of the Econ- 
omic and Social Council and its commissions, and for 
its representatives to take part in the deliberations of 
the specialised bodies (Article 70). It is provided that the 
United Nations shall make recommendations for the co- 
ordination of the policies and activities of the specialised 
agencies and that they shall take the initiative in sotting up 
new agencies by means of agreements between the States 
concerned.^ In general, the specialised agencies are to be 
accorded full internal autonomy, subject to the general 
supervision, assistance and co-ordinating action of the 


and of the apecialieed agencies to 
discuss the question of the estab> 
liflhmeiit of an International CTivil 
Service Comnussioru Ah a result it 
wa<) proposed to establish an Inter- 
national PerHonne] Aiivinoiy Iluard 
charged >vith the function of improv- 
ing recruitment of stall by means, 
inter aha, of ad vice, research and inter- 
change of information on inethmis 
of lecruitment. The Secretar)- 
General has the final decision aith 
regard to termination of appoint- 
menu, but an Appeals Hoard has been 
set up to advise him with regard to 
appeals against termination of ap- 
pointments (including termination for 
disoipluiary reasons), disciplinary 
action, or with regard to complaints 
alleging non -observance of agreed 
terms^f appointment. See abo the 
Provisional Itegulations for the 
United Nations Joint Staff Pension 
l^heme approved by the General 
Assembly in December 1946: Journal 
No. 7fi, SnppL A-64, Add. 1, p. 900. 
In 1052 the General Amemhiv arlopted 
nev staff Rufulatioiis, for the test of 


which see Yearbook of the United 
ICatione, 1951, p. 117. lu the Agree- 
mriiU oonoludfd between the United 
Nations and the vanuus S|K‘ciaIiHod 
Agencies (see below, p. 4 15) rei'Ognition 
IS given to the desirabdityit of the 
e\entual establishment of a single uiu- 
fiod mternational civd ser\ ice and the 
development of common standards of 
employment and recruitment of per- 
sonnel as well as of intcrt’hange of 
personnel. In particular, it was agreed 
to eouBuJt concerning the estabUsh- 
ment, as an advisory body, of an 
International Civil Service (^mmis- 
Sion. See s.g. Article 11 of the 
Agreement of December 14. 1946. 
between the United Nations and the 
Food and Agriculture Organisatioii, 
8eo also Green in Udmnl Leifoi 
PnMfftu, 1054, pp. 192-9 1. 

* Bat the dbarter ^templates 
such oo-ordmation onlv wfth regard to 
agencies having ‘wide ifiteniatloiial 
responaibilities^ (Articl# 57), t,s, 
agencies set np by a iunsideimble 
number of States. 

• Artiotss5gsnd5a, 
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United Nations. Thus the Charter gives the Genend 
Assembly the power to examine the administrative budgets 
of the specialised agencies with a view to making recom- 
mendations to them (Article 13 (3)). An early ijeginning 
was made for putting these provisions into effect through the 
conclusion of a number of Agreements l^etwecn the United 
Nations (acting through the Economic and Social Council) 
and various specialised agencies such as the International 
Labour Organisation, the United Nations Educational, 
Scientific and Cultural Organisation, the Food and Agri- 
culture Organisation, and the International Civil Aviation 
Organisation.^ These Agreements,^ concluded in pursuance 
of Article 57 of the Charter, define the mutual relations and 
the manner of co-operation between the United Nations 
and the eleven specialised agencies concerned. Thus in the 
Agreement between the United Nations and the Food and 
Agriculture Organisation of the United Nations, the former 
recognises the latter as a specialised agency, provides that 
representatives of the United Nations shall be invited to 
attend the meetings of the Conference of the Organisation 
and its committees, Including the Executive Committee, and 
that they may participate, without vote, in the deliberations 
of these bodies (Article 2). The same Article provides for a 
similar right of the Food and Agriculture Organisation in 
relation to the Economic and Social Council. Representa- 
tives of the Organisation, it is further laid down, shall be 
invited to the meetings of the General Assembly for the 
purpose of eonsultation and to the meetings of its main 
committees and the Trusteeship Council, with the right to 
partioipate in its deliberations, without a vote, in matters 
falling within the province of the Organisation. It is pro- 
vided also that, subject to any preliminary consultation, 
the Organisation shall include on the agenda of its Conference 

* A* to tho various specialised Ji.Y., 28 ( 1951 ), pp. 29.89 and in 
agencies see Appenilix below. And see Hague SecutU, 77 ( 1950 ) (ii.), pp 
Pollaosek in A .J., 40 ( 1946 ), pp. 692 - 167-301 . Tb.- • ctivities of the speoiA- 

019; Blau in 61 ( 194 ?); pp. 165 - ised agencies are reviewed in detail 
176; Uans in A.«f.. 42 ( 1948 ), pp. in the suroessiye volumeeof the Fssr- 
000-906| Abxeadrowics. ItUernatumal book o/ the United A’attone. 

Meommie OrganieatiMe (1962). And * Sw A^reemente between the 
see genersUy on eo-ordiuUioa in In- United Nauons end the SpeoiaUaed 
temsMoasl ocyaaisatkm Jeoks in Ageneie# (U.N. JHitKoalwM, 1961). 
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or Executive Committee items proposed by the United 
Nations. Conversely, the Economic and Social Council and 
its Commissions and the Trusteeship Council are to include 
on their agenda items proposed by the Organisation. Ac- 
cording to the Agreement the Oi^anisation is bound to .submit 
to its appropriate organs any recommendation made by the 
United Nations, to consult with it on the subject, and in due 
course to report to the United Nations on the action tnk<‘u by 
the Organisation or its members (Article 4). The Agreement 
has detailed provisions concerning mutual exchange of in- 
formation as well a.s the assistance to be given by the Organ- 
isation to the Security (’ouncil and the Trnstce.ship Council. 
The Organisation is given the important right, through its 
Conference, to ask the International Court of Justice for 
Advisory Opinion.s on legal questions arising within t he scope 
of its activities (other than questions concerning the inutal 
relationship of the Organisation and the United Nations ami 
other specialised agencies). The xXgreenient includi's pro- 
visions, of a somewhat nominal character, intended U) ensure 
that the headquarters of the Organisation and the UiiitiHl 
Nations shall be situated in the same place ^ ; principles for 
common action in the direction of the eventual development 
of a single unitied international civil .service ® ; arrangements 
for co-operation and elimination of duplication in the mailer 
of statistical seri ie.i‘s ; and, in particular, iinancial and 
budgetary arrangements with regard to the latter. The 
Agreement provides for consultation with the \icw to the 
eventual inclusion of the budget of the Organisation within 
the general budget of the United Nation.s. Ponding the 
conclusion of such arrangements, provision i.s made for con- 
sultation with the Secretary-Cleneral of the United Nations in- 
eonneetion with the preparation of the budget of the Organ- 
isation ; for examination by the Ueneral Assembly, with 
the participation of the representatives of the Orgfinisation, 

* iXia la conditional nn ; (a) tbr Unitcil Nations and the prgonimtion 
nemonent headquartcni of theUnited for the provwion of a *t|B and otW 
Nationa being aitualeti at a place factlitiea for the eatahliahSient of such 
where the Orgonioation ran effectively headquartera. See Jeplu, Head- 
or eeonomiewy dtaobarm its duties, quartere o/ Inteniatumat OrqaneatdMtot 
and (6) on the conclusion of satis- (1045). 
tsotory ornuigeinento between the * 8 m above, p. 444, n. 



§ 1685] ORGANS AND CONSTITTJTION 447 

of the proposed budget of the Organisation and the making 
of such recommendationH by the General Assembly aa may 
be doeinod necessary ; and for tlie approximation, on the 
part of the Organisation, In standard r)ractices and forms 
reoornmende<l, in this respect, by the United Nations 
(Article J4). 

§ The qTiestion of the revision of and amendments Revisioii 
to the (liarter eonstitute<l one of the most difficult j)rol)lem8 Amend 
confronting the States jmrticipatiug in the Gonfererice 
San Francisco. It wa.s widrdy felt (a) that pl■ovi^i(>n must charter 
bo made for amending the tliarter in the light of exjKTience 
and of the exjianding needs of the organised international 
society, and (/;) that tlaw shoubl be no }K>s‘iibiIity of such 
amendment being frustrated by the dissent of one (Jreat 
1^0^ er. The latter view did not prevail. Article 108 of the 
Charter provuleo fji^t amendments to the Charter shall come 
into force wlien adffpted by a vole of two-thirds of the 
members of the (Jeneral Assembly and ratified by two-thirds 
of the menduTR of the United Nations, including all the 
I)ermanent memliors of the Se(‘urity (Jouiicil. 

At the same tim<' the Ch/irt(‘r Jays down that a Conference 
for revi(‘u ing the Cliarter may be held at any time following 
an affirmative \ote of two thirds of the* (ien«»ral .Assembly 
and any se\eu members of the Security Council, and that if 
such C/Onferenco lias not been held before the tenth annual 
session of the (Jeneral Assembly, a projMisal to lu^^d it 
should be put on the agenda of the Assembly and the Con- 
feremoe hekl if so deiaded by a majority of the tieneral 
Assembly and by any seven members of the Security 
Council.' Ifowevt'r, ajiy ainemlment of the Charter adopted 
by the required majority of two-thirds must be ratitied. if 
it is to be effective, by tw^o-thirds of the members ol the 
United Nations iiududing all the pn-manent members of the 
Security Council. It is \‘lear that the right of one Great 
Power to prevent, a valid amendment is one of tlje unsalis 
factory features of the dinrter. In the ent of a i^rsislcnt 
abuse of that right in matters of fundamental importance 
other membt‘rs of the United Nations would be faecal, in the 


‘ /Vrticlp 109, 
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last resort,^ with thd altomative «ther of acquirecing in the 
frustration of changes which they deem to bo essential to 
the United Nations or of exercising their right of withdrawal 
with a view to assisting in sotting up a now international 
organisation.* 


* Blit only m the last resort. For 
the generality and elasticity of some 
of the pnucipal provisions of the 
Charier leave room for mitigatmg the 
consequences of any abusive exercise 
of rights. See above, p. 434, with 
regard to Article 27. 

• Sec* above, § 168d The absence m 
the Charter of a satisfactory procedure 
of legal change expresses itself even 
more conspicuously in the failure t>f 
the Charter to provide direct machiii 
pry for changea in International 1.*aw 
generally There is absent from the 
Charter any express reterence, such as 
IS found in Article 19 of the Covenant 
of the League of Nations (see abo\e, 
§ lb7o), to any competence of the 
United Nations and its organs €6 con 
sider and recommend changes in 
treaties and situations i^hich require 
roiision on the ground that the> en 
danger intomational peace or for any 
other reason The nearest approx i 
mation to a grant of such competence 
IS represented by Article 14 of the 
Charter, in ishich the Assembl} is 
given the poaer to recommend 
measures for the peaceful adjustment 
of any situation, regardless of ongiii, 
which it deoin** likeU ti» impair the 
general welfare or friendly relations 
among nations * ft was generally 
recognised when the Charter was 
framed that the words an> situation, 
regardless of origin * include treaties, 
but there was a disinchnation to make 
an explicit reference to treaties tn 
order not to identif> the United 


Nations too closely with the problem 
of the revision of the forthcoming 
peace settlements In the period 
between the two World Wars the 
absence in the (Vvenant of the 
League of Nations of effective pro< 
\iBions for peaceful ohange was re 
garded by many as a conspicuous 
source of political and moral weak 
ness of the League It is belie v cd that 
the defect was more fundamc ntal than 
that inherent in any identilicatioii of 
the organisorl Hociety of States with 
the cause of the victors and the per 
pebuation of the rcsiuits of their 
victory It is probabh that effective 
machinery for changes in the existing 
law IS of the esbcnce ot the normal 
existence and of the dc v t lopnif^nt of a 
sotietv under the rule of law. For 
this reason there is room for the view 
that the provision of some effective 
mat hmerv for amending InUrnationnl 
I.AW, im biding Inntios, must icm- 
stitiitc one of the main objoots of the 
le vision of the CharfPt as contem- 
plated in Article 1 09 See almve, 
§ I67o, and below 5 539, for the 
liteistiire on the peaceful revision of 
lnt< mational l<aw Scr also Sehwar- 
zenbfrger, Fonsr i'o/ifics (2nd ed , 
1951), pp 4S5 491 ; 1 laik and Sohn, 
Peace through iHmnnamentand f harUr 
Riiieion (1953), lnt(«rnaiiotial I^aw 
Assoc I irtion Report, 1954, VS Senate, 
Ketnew of the IJnxUd yaXiom ( 'karter 
a CfiUrctton of Doeuwente and Htanng 
before a Suh Committee on Foreign 
Hehttione (both published by (■ovem- 
ment Printing Office (1954)) 
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ON STATE TERRITORY IN GENERAL 

Vattrl, ii. §§ Hall. 5 30 -Westlake, i. pp. 88-JH)— Ijiwrence, 71*73 

riullimore, i. §§150*151 — Wheaton. 1 01 *103-* Moore, i. 125- 

Blijiitiichli, S 277-- Httltzcndorf! in ii. pp. 225-232 - Hcllter, 

§§ 05*08 --riuchille, §§482 (l)-482 (5). 484 (l)*485--l>ntclier-Fi>dm*. ii. 

§012 -MeriKuhae. ii. pp. 350, 300 -Nya. i. pp. 430-445— Kivier, i. pp. 

135*112 pp. 047-«>52* C’alvo, i, §§ 200*202 -rJcmiua, pp lHO-183 

— (’ru( ha^^a, §§ 413-418- Fiore, i. §§ 522-530— Martens, i. § 88 -De Louter, 

1 , pp. 310 320- Buatamante, pp. 277-291- Balladore Palhere, pp. 391*3‘.Wi 
- Hamel, Jfns W>wn des Staat^gpbUU^ (1933) (in fMirticiilar pp. 281 e/ 

-Sohadc, M'mn un4 Utnfan(i dejt Siaai^fbietts Serein, Jm rappre- 

jtfnUtnzft neldiriUt) intermzionah (1930), pp. 256 et stq. — Verdro.-*s, pp. 177* 

170. 183*180, and m Z.L, 37 (1927). pp. 293*305 -Henrich. rheonr des 
Sinatvfebieifs (1922), pp. 1-54 -Doiiati. SMo t Urritfvw (1924) — <iicse m 
11 (1918*1920). pp. 401-495— Hcmnch, ibtd., 13 (1926), pp. 28*03. 

184-232, 325*352 Schoenbom in Hague Uerueil, vol. 30 (1929) (v.j, pp. 
91-134-Hnstie, ihid., 40 (1930) (ii.), pp. 440-449- -Ta chi m 38 
(1931). pp. 400-419 - Kelaen in Hague Rerued, vol, 42 (1932) (iv.), pp. 204- 
220— Strupp, ibid,, vol. 47 (1934) (i.), pp. 540*548 -Prager in 7.. t H., U 
(1931). pp. 111! 033 Monaco in RinMa, 20 (1931), pp. 2S9-320, In I "102- 
Laiitcrpaciit iii Haqm Rnuiil, \ol. 02 (1937) (n ), pp. 318 320. 

§ 169. Stale territory ia that dctiticd portion of thoconcep- 
surface of tlio globe which ia subjected to the sovereignly 
of the State. A State without a territory is not possible, Territory, 
although the nect'ssary territory may be very small, as in 
the case of the Vatican City, the Principality of Monaco, 
tlic Republic of San Marino, or the Principality of Leichten- 
stein. A wandering tribe, although it has a Covenimeut 
and is otherwise organised, is not a State until it has 
settled down on a territory of its own.^ 

State territory is also named territorial property of a 
State. Yet it must be borne in mind that territorial 
* 8m sboM, { 64. 


tu 
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property is a term of Public Law, and must not be oon- 
founded with private property. The territory of a State 
18 not the property of the monarch, or of the Government, 
or even of the people, of a State ; it is the country which 
is subjected to the territorial supremacy or the imperium 
of a State. This distinction has, however, in formw 
centuriea not boon sharply drawn. In spite of the dictum 
of Seneca, Omnia rex imperio poasidet, ainguK dotninio, the 
imperium of the monarch and the State over the State 
territory has very often been identified with jmvate propertji 
of the monarch or the State. But with the disappearance 
of absolutism this identification has likewise disappeared. 

It is for this reason that nowadays, according to the Con- 
stitutional Law of most countries, neither the monarch 
nor the Government is able to dis])ose of parts of the State 
territory without the consent of Parliament.' 
import § 170. The importance of State territory lies in the fact 
Sute** it is the space within which the State e.\ercisp» its 

Territory, supreme authority. State territory is an object of the Law 
of Nations, because the latter recognises the .supreme 
authority of every State within its territory. \Vhate\er 
person or thing is on, or enters into, that territory, is ipso 
facto subjected to the supreme authority of the State 
according to the -old rules, Qwidquid est in territorio, est 
etiam de territorio and Qui in ierritorio meo est, etiam mens 
aubditus est. No foreign authority has any power within 
the boundaries of the homo territory, although foreign 
sovereigns and diplomatic envoys enjoy the so-called privi- 
lege of exterritoriality, and although the Iiaw of Nations 
does, and international treaties may, restrict * the home 
authority in many points in the exercise of its sovereignty. 


Divisf. § 171. The supreme authority which a State exercises over 
T^tmal^bs territory would seom to suggest that on one and the 


Sore- 

tvigiity. 


same territory there can exist one full sovereign State only, 
and t^t two or more full sovereign States on onejand the 


‘ In Great Britain there hu been a rention Art, 1904, and die Anglo- 
atrong tendency in favour of obtaining Italian Treaty (Kaet Afrkan Terri- 
Parliamentary approval by means of tones) Act, 192S: and see McNair in 
a statute, for instance, the Anglo- B.Y., 1028, pp. S9-68. 

German Agreement Act, 1890 (a« to 

HeUgoland), the Anglo-Ftencb Con- ' See above, H 120-128. 
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same territory are an imjmssibility. On the other hand, 
it is diffioalt to ignore the fact that, as shown above,* 
sovereignty may in practice be divisible. This explains the 
exceptions - - some real and somp apparent — to the rule of 
the exclusiveness of a single sovereignty over the same 
territory : 

(I) The first and pcrha{>8 only true exception to that 
rule is the case of the so-called c<mdominium. In this case a 
piece of territory consisting of lan<l or water is under the joint 
enancy of two or more States, these several States exer- 
cising sovereignty conjointly over it, and over the individuals 
living thereon,* Thus Schleswig-Holstein and Lauenburg 
from 1864 till 1866 were under the condominium of Austria 
and Prussia.* since 1898 the Sudan has been under the 
corulominiutn of Great Britain and Egypt,* since 1914 the 
New Hcbridry have been, under a condominium of Great 
Britain and France,* and since 1939 the Island.s of Canton 


* See above. §§ 

* As to Tangier see ah<ive, § tir) 

* Muiv^net (Kelinis), urf tbc fron- 
tier of Helgium arnl ftejinany, aas 
formerly untler the amdomiuium of 
these two States lieeausc they coiihl 
iK;t (omc to an agreement regunling 
the interpi elation of n boundary 
treaty of ISlo betwe<*n the Nether- 
lands and iViiHsiiv ; but by Article 32 
of the Treaty of IVace of 1919 with 
Germany, ( Jenna ny reeognisinl the 
full sovereignty of IVlgiiiin over this 
territory. See SelinxJer, Am j/rews- 

rnn Mnrrstift (liH)2). 

* See SarkisHian, Ia, Soufifin ^gyptifn 
(1913). See nI(»o the Agreement be- 
tween Great Hritain and Kgypt of 
January 10, 1809, signetl at Cairo; 
Martens, N.U.O., 3nl ser., iv. p. 791 ; 
HritiBh and Forttgn State Papere^ 
vol. xei. p. 19. And see (Jard 
Silftaiion iiUernationale du Soudtfn 
igypfitn (1932); OTiourke, The 
Juristic Statue of Egypt and the 
Sudan (1935). See also the Treaty of 
Alliance between Great Britain and 
Egypt of 1936— Treaty Series, No. 6 
(1937), Cmd. 5306— in which the 
question of sovereignty over the 
8 uden was ex pressly reserved Aceord - 
•ing to the Annex to Article 11 of the 
Tmty the participation of the Sudan 


in iiit<*rnational conventions was 
♦‘fTected by joint action of Great 
Britain and Egypt. In the Agreement 
ofVebniary 1953, concerning self- 
government and self- determination 
for tho Sudan the I'nited Kingdom 
and Kgypt agreed that the status of 
the Sudan shall be determined by a 
freely elected con.‘«tituent Asserobly 
which may decide either to link the 
Sudan with Kgypt or to ch<» -w com- 
plete independence. The two vi'»vcrn- 
mciifs agree<l to res]}ect the ui^iisiori 
thus taken ; Treaty Series. No. 47 
(195:1), Cnul. 8901. See abo\e, § 91. 

'' By a treaty of August 6, 1914 
(Martens, A. /?.(?,, 3«1 ser., xii. pp. 198- 
240). While the authority exercised 
over the native population is a joint 
sovereignty, each of the two States 
exercises separate jurisdiction over 
its own subjects. See Brunet, Le 
liegiwe international dea NouvellfB- 
li^hridea (1908); Grignon-Dumoiilin, 
Lt Comlominium . . . ties yoitvtlles- 
lUhrides (1928); Bolitis in ff.G., 11 
(1907). pp. t^SO-750; and Fauchille, 
§ 187, as to v'le regime before 1914. 
The existing arrangements are con- 
tained in the following doonmonts in 
the Treaty Stories; No. 3 of 1908, 
No. 7 of 1922. No. 2 of 1923, Nob. 8 
and 28 of 1927. See also the Exchange 
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and Endenbury, which are of importance for the mainten- 
ance of aviation routes over the Pacific, have been under 
the ‘ joint control ’ of Great Britain and the United States.* 
In some cases that arrangement is adopted as a provisional 
measure with regard to territories whoso fate is to be decided 
later on.^ Until a final settlement, the interested States do 
not each exercise an individual sovereignty over these terri- 
tories, but they agree upon a joint administration under their 
conjoint sovereignty. Thus, for instance, in the Peace 
Treaties of 1919 the Central Powers ceded certain territories 
to the Allied and Associated Powers which until the final dis- 
position of these territories held them under their joint 
sovereignty.’ But in other cases, like those of the Sudan amd 
the New Hebrides, there is in law a division of sovereignty. 
When on June 6, 1946, Great Britain, the United States, 
Russia and France, in a * Decla^tion regarding the defeat 
of Germany,* assumed supreme authority over that country, 
they provided an example of joint exercise of sovenHgnty.* 

of Notes of Janusr} 31, 1935 : Treaty a joint admiiintration of the islaridH, 
Series, No. 7 (1935), Ciiicl, 4852. And for a period of fifty years, by a Cnited 
see a^ve, 04, 05, as to Tangier, States and a BritiHh official. See 
which constitutes a curious coinbina- Reeves 33 (1939), pp. 521*520. 
tion of a protectorate and a con- The provisions of tire* British Protect- 
domtfiium. For an example of joint torates, Protected States and Pro- 
use as distinguished from a con- tected Porsons Order in ('ouiieil. 1949 
dominium proper, sed the Con\ention (No. 140) apply to the New Hebrides 
for the Trans- Isthmian Highway of and Canton [sland * as if they were 
March 2, 1936 (ratified in 1939) be* protected states ' (s. 6). 
tween the United iStates and Panama. * Existing and former examples of 
Article 7 of the Con\ention provides condominium are discussed by Kunz, 
that, subject to the laws relatuig to l^taatenverbindungen (1929), pp. 278* 
vehicular traffic in force in their re- 282, and Baker Fox in A.,/., 39 (1945), 
Bpecttve Jurisdictions, the two coun- pp. 486 503. Bee also Tullio, 11 
tries shall equally enjoy the use of the (Condominium nel Jhnlto pubfAtco 
Trans-lsthmian Highway: A.J., 34 iniernazionale (1910), and Ihlotti tn 
(1940). Suppl., p. 161. And sec the RJ, (Uenem), 19 (1941), pp. 284-306. 
Agreement of August 1945 lietween And see Hunter Miller, San Juan 
China and Soviet Russia provniing Archipflago. Study of the Joint Octu 
that the * Chinese Changchun Rail* paJtionof San Juan Inland 
way ' shall become the common pro* * See e,g. Article 99 of the Treaty 
perty of the two States and shall be of Versailles with rcgaiKl to Mcmel ; 
operated by them jointly. After thirty Articles 53 and 74 of the Treaty of 
yeoi^ the comjftete ownership of the Trianon with regard to riume. 
railway is to pass to China. For the * See above, { lOl. I (1945) Cmd. 
text of the Agreement see Bulletin of 6648. See Kelsen in Auf ., 38 ( 1944), 
the Stale Department, pp, 689-694, for a su^ention of a 

* See the Agreement between the condominium proper (Arer Germany 
United States and Great Britain of ponding the establishment of a demo* 
April 6, 1939 : L,N.T.8,, vol. 196, oratie ^rman State. And see below, 
p. 84A The Agreement provides for 1 237a. 
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The partial responsibility of the Security Council of the 
United Nations for the administration of the Free Territory 
of Trieste, set up in 1946,* is in the same category. 

(2) In other cases one State actually exorcises sovereignty 
which is, in law, vested elsewhere. This is, for instance, 
the ciise of the administration of a piece of territory by a 
foreign Power, with the consent of the owner-State. Thus, 
from 1878 to 1914 the Turkish island of Cyprus was under 
British administration, ^ and the Turkish provinces of 
Bosnia and Herzegovina were from 1H78 to 1908 under the 
a<lnnnistration of Austria-Hungary.® In these cases a cession 
of pieces of territory had for all practical ])nr]>oses taken place 
although in law they still belonged to the former owner State. 
Such nominal sovereignty is not totally devoid of practical 
consequences. Thus in the case concerning the Lighthomrs iv 
Crete ami Samos the Permanent Court of International Jus- 
tice held, on October 8, 1937, that notwithstanding the very 
wide autonomy conceded by Turkey to the islands of Crete 
and Samos these territories must be regarded as having been 
under Turkish sovereignty in 1913, with the result that 
l^irkey could prop<'rly grant or nmew concessions with regard 
to these Islands.* 

(3) The third case is that of a piece of territory leased 
or pledged by the owner-State to a foreign Power. Thus, 


* Sect (lorvaih in ILd ol (JStT). 
pp. 134-154. 

* CyprtiH was anuo.xetl by Great 
Britain on No\ ember 5, 1914 (.see 
li.Q., 21 (1914), pp. 510-512), and 
the annexation was recognised tiy 
Turkey in Article 20 of the Treaty 
of LaiiHarme of 1923. See Headlam- 
Morley, Sittdifft in Diplomatic HiMory 
(1920), pp. 193-211 ; Toynliee, Ni/rtei/. 
1931. pp. 354-394; Oondios in RJ, 
(Paris). 12 (1933). pp. 130-159 and 
the same, La qvestion Cypriote (1934). 
For an analysis of the naturo of the 
British administration of Cyprus soc 
tho decision of the Anglo-Turkish 
Mixed Arbitral Tribunal of Dcwinber 
10, 1929, in Parovnak v. Turkish 
Chvemment, Tho Tribunal hold that 
on August 29. 1914. Cyprus was a 
British protectorate in tno sense that 
it fell within the designation of a 


country ' under the protc etion * of 
Great Britain in the c i lining of 
Article 94 of the Treaty of L.ai 2 sanne ; 
.4 « n tiat Jhfjf 9 /. 1929 - 1930 , Case No. 1 1 . 

* The Turkish island of Ada-Kal4. 
in the river Danube, was under the 
administration of Austria-Hungary 
from 1878 to 1913. See Blociszewski 
in HM.. 21 (1914). pp 379-390. 

* P.CJJ,. Series A'B. No. 71. In 
a Dis<^eiiting Opinion kludge Hudson 
sgiii with regard to this point : * A 
juristic conception must not l>o 
stretched to the breaking p^nnt. and 
a ghost of hollow sovereignty cannot 
1 m> permitted to obscure the realities 
of this situation ’ (at p. 127). But 
see [.rfiutorpaoht in Hague Recueil, 62 
(1937) (iv.). pp. 325-326. for an ana- 
lysis of the position on the linos ang- 
gested in the Judgment of the Court 



STATE TBRBITORY 


456 


f5I7» 


China in 1898 leased * the district of Kiaochow to Geimany, 
Wei-Hai-Wei and the land opposite the island of Hong 
Kong to Great Britain, Knang-chou Wan to France,® and 
Port Arthur to Russia.® Thus, further, in 1803 Sweden 
pledged the town of Wisniar ® to the Grand Duchy of 
Mockleuburg-Sohwerin, and the Republic of Genoa in 1768 
pledged the island of Corsica to France. Some of these cases 
comprise, for most practical purposes, cessions of pieces of 
territory, but in strict law these remain the propoity of 
the leasing State.® Such property is not a mere fiction, as 


* See below, (| 21G By Article 156 of 
the Treaty of Peace of 10 lU with (ler 
many. German v renounced all her 
rights iimlei this lease in ta\tuf of 
ila|ian For the history and tcrraina 
tion, in 1022. of the Kiao< how lease see 
Godahall. Tstngtao under Three Flags 
(1029) 

• At the Washington Oonft rente 
of 1921-1922 Japan, Great Britain, 
and France agreetl on certain con 
ditions to restore Kiaochow, Wet- 
Ha i AVei, and Kuang chou \Van to 
China (U'e Cmd 1027 of 1922 and 
FauchilJe. § 557 (15) See also below, 
n 5 

• Rusbia in 1905, by the Peace 
Treaty of Portsmouth, transferred 
her lease to Japan By an Agreement 
of August 14 1945, between f'hm i and 
Soviet Hussia the two paities agreed, 
for a penod of thirty yeara to a joint 
use of the port See BuUettn of State 
Department 1 1 (I94b) p 2<»(i In the 
Treat\ of Moscow of February 11, 
1950 provision was made f(»r handing 
over the na\ai base of [Port Arthur 
to China not later than tiie end of 
1952 • A J., 44 (1950) Suppl , p. 87 
In Article 4 of the Peace Treaty of 
1047 i*'inland granteil to Soviet Kuattia 
on the baaiB of a Bfty years* lease at an 
annual rent of hye million FmniMh 
marks the use and administration of 
territory and waters for the eHtablisll 
ment of a Soviet naval base in the 
area of Porkkala l Md. 

♦ Tim traiisartion took place for 
the sum of 1,250.000 thaler, on con 
ditjon that Sweden, after the lapse 
of 100 years, should be entitlerj to 
take back the town of Wismar on 
repayment of the money, with 5 per 
pept. interest per annufu Sweoen 


in 1903 —see Martens V HO , 2nd 
ser., 31, pp 572 and 571 f(»riiiaHy 
waived her right to rc fake the town ; 
see Schmidt, I>er sihuedtsch meek 
Unbnrgiicke PfandtertraQ Uher A^tatU 
und Derrsihajl H tsmar (1901) 

* DiHlinguish, howe\ir, ( 1 ) the 
somewhat p^nuliar leaaes gnnhd in 
perpetuity by Ohiiii to (»reat Britain 
between 1851 and 1S61 ui seven 
British Comessioim in order to enable 
merchants in thcMC coiuv^siouh to 
own land and houses for the purpf'«e 
of trade and nsiderne Jn the (ase 
of one comeB*»iori, thew® lenaes were 
at once transferreci to thf lot holders , 
in the other lAses the British (lovern 
ment bc^came the ground landlord 
and in 1927 it proposed to surrender 
its reversionarx rights to the lot 
holders (set Tunsurv Minute of 
I>ecemhtr 7, 1027, C’ind 2094) See 
the rxchange of Notts of October 
1929 bt tween Great Britain and (*hina 
providing for the return of the Britinh 
OoncesHion at ( hinkiaiig, the diH 
solptioii of I he Htitish Munnipal 
Adminiatration there, and the sub 
stitutioii of Chinese <luds of {lerjictual 
lease foi tho Icam® in ^lerjictiiit^ under 
the Si no Brttish iXgrreniftnt of 1861 
Treaty Sent 8, No 3tl930hCmd 3469, 
and (2) the genuine international 
leases of whif h the following instances 
may bo mentioned Great Britain to 
Italy of land at Kismayp in Kenya 
for the purpose of erectii|g a bonded 
warehouse and other bifildings (see 
HetUlefs Commernal Tireaitee, 24, 

S x 687-690), Germany to Ose<*ho 
ovakia by Article *363 of the 
Treaty of \enmilles of 1919; the 
Government of India to France re- 
yarding the French Loge at lEUilasore 
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some writers * maintain, for it is possible for the lease to 
come to an end by expiration of time or by rescission. 
Thus the, le^se granted in 1894 by Great Britain to the 
farmer Congo Free State, of the so-called Lado Enclave, 
was rescinded * in 1906,® and the British lease of Wei-Hai- 
Wei w'as rescinded in 1930.® On the other hand, the leases 
of small pieces of territory granted in 1941 by Great Britain 
to the United States for the use and operation of naval and 


on Apri] 26, 1920 {lUrUiUVs Com- 
mereial TrefUiea^ 30, p 227) ; Italy 
to Czecbo-SIovakia of an area in the 
port of 'JVieflte on March 23, 1921 
32, p. 251). See alw 
St'honlMirn y in 1 (1913). pp 

438-445 and Vili, SfrvilvdeA of Inter- 
nattonal Lnw (1933), pp. 128- 136. 
And see Villarnovitch, Z6ne lihre Serhe 
SnJnntque (lo?6). The character- 
istic of the leaHOH m«.ntioncd in this 
note is that they do not transfer any 
exercise of sovereignty. As to foreign 
concessiniia in China generally, and 
in particular that of iShanghai, see 
Toynbee, Survey, 1927, pji. 300-381, 
304-390, and 1020, pp. 322-344; 
Kscarra. Co ('hint et te droit inter- 
naiional (1931), pp. 80-147 ; the same 
in Repertoire, iii, pp. 420-427, and in 
Hogue Recueil, vol. 27 (1020) (ii.), 
pp. 1-134; Report of the Hon, Mr, 
Justice Richard Feethnm fo the Shang- 
hai Muniripnl ('ounril, 2 vols. (1931) ; 
Dcs Court ils. La concession franca ise 
de Chang-hai (1034) ; Dennis in 
Proreetlings, 1030, pp, ]94-2iM) ; I’ratt 
in R.Y., 19 (1938K pp. MS. Aa 
to the uae of the international 
aettlemont as a b-a^e of Japane.se 
operatiema against China in 1032 st'e 
Toynlxn', Survey, 1932, pj). 495-502, 
For the Agreement with China of 
February 17. 1030, ndating to ('hinese 
Courts in the International Settle- 
ment at Shanghai and providino: for 
the eatabliahment in the International 
Settlement at Shanghai of a (’hiiieso 
District Court and a Branch High 
Court to tfy ('‘hinese offenders in 
aoconlance with (’hinese law wr 
Treaty Series. No. 20 (1930), Cmd, 
3563. It was held in In re Xing Vi- 
Ching and Others timt, as the British 
concession at Tientsin, in which (Ireat 
Britain exercised certain jurisdic- 
tional rights, was pari of Chinese 


territory, the writ of habeas Cf»rpu8 
was not available to prevent certain 
Chinese prisoners from l>eing handed 
over to the Japanese authoritieH : 
(1939) 56 T.L.R, 3. As to the 
Shanghai Sett lenient see Fraser in 
J,C.L., 3rd ser.. vol. 21 (1939). 
pp. 38-53. In Article 4 of the Treaty 
with China of January 11, 1941, for 
the relinquishment of extra-territorial 
rights in ('bina, tireat Britain agreed 
to the cessation of the Rpt^inl rights 
accorded to her in the Settlements at 
Shanghai and Amoy, aa well as with 
reganl to the concessions of Tientsin 
and Canton, and to the return of 
these areas tc ('hine.se administration : 
Cmd 6456 (1943). 

* See, for instance, JVrrinjaquet 
in R,G., 16 (11H)9). pp. 3tO-3C>7. For 
a full fli^^cupsion see l.aiiterpacht. 
Analogies, pp. 181-100. See als/» 
Yang, Les territoires d bail en ('hint 
(1920); Young, The I national 
Legal Status of the Kiraugtu * Leased 
Tcrrifenry (1931). 

* By Article 1 of the Treaty of 
T.ondon of Mav 9, 1906 ; see Martens. 
XM.a., 2nd ser., .35. p. 454. 

* Similarly, the leases of theOerman 
coiiccAsions at Hankow and Tien- 
tsin. and the A uetr<»- Hungarian con- 
cession at Tientsin, were abrogated 
by Article 1.32 of the Treaty of Prate 
with (Germany and Article 116 of 
the Treat}' of Peace with Austria, 
and the areas were restoretl to the 
full sovereignty of China. 

* See Convention of April 18, 19;t0. 

providing r the return of Wei-hai- 
\Vci and the abrogation of the Con- 
vention of 1898; Treaty Series, No. 
50 (19.30), Cmd. 3741. NVei-Hai-Wei 
was formally restored to Cliina on 
October 1, 1930. See Toynbee, 

Surrey^ 1930, pp. 351-354. 



458 


STATE TERRITORY 


[§ni 

air bases in Newfoundland, Bermuda, Jamaica, St. Luoia, 
Antigua, Trinidad and British Guiana for a tonn of ninety- 
nine years * did not involve, apart fixjm a rigidly limited 
concession of certain jurisdictional rights,* aiiy surrender 
either of sovereignty or of the exercise thereof.® 

(4) The fourth case is that of a piece of territory of which 
the use, occupation, and control are in perpetuity granted 
by the owner-State to another State, to the exclusion of the 
exercise of any sovereign rights over the territory con- 
cerned on the part of the grantor. In this way * the 
Republic of Panama transferred, in lOO.*!, to the United 
States of America a ten-mile-wide strip of territory for the 
purpose of constructing, administering, aiul defending the 


* Si»e Exchan^ uf Not^a «f Sept- 

ember 2, 1940 between the British 
Ambassador and the Cnited States 
Secretary of State in connection with 
the transfer of fifty destroyers to Great 
Britain; AJ*, { I940h SuppL. p. 184 
For the Agreement of March 27, 1941, 
embodying the terms of the leases see 
ibid . (1941) SuppL, pp. 134-1,19. 

* These include the jurisdiction of 
United States courts with regard to 
treason, sabotage, espionage and 
similar offences committed within the 
leased area (Art. 4), and the provision 
that no arrest shall be made and no 
process served within the leased area 
without the permission of the United 
States authorities (Art. 6). How- 
ever. in case of refusal of permission 
they must, except with regard to the 
offences referred to in Arti< le 4 above, 
surrender the person whose arrest is 
sought to the authorities of the 
territory. In 195^) the conditions 
under which jurisebetion can l>e exer- 
cised by the United States were modi- 
fied and regulated in considerable 
detail. Thus the United States has 
exclusive Jurisdictirtn, if a state of 
war exists, where the aenisod is a 
member of a United i^^tatea force. It 
has also exclusive inrisdiction, evi^n 
if a stat%»of war does not exist, if the 
accused is a member of the United 
States forces in respect of security 
dffeaoes wherever oommittod and 
oifenees against the interests of the 
United States committed inside the 
leased area. It has concurrent juris- 


diction over all other wher- 

ever committed. MonMjver. it has 
also exclusive jurisdiction in respivt 
of security offences over pt‘rfl<ms who 
are not citizens of the rnited States 
wherover a civil court ot the United 
States is sitting in the leased territory. 
See Exchange of Notes August 1, 
1950 ; A.J,, 45 (1951). Suppl., p. 97 ; 
Treaty Senes, No. 05 (195t>), (’ind. 
8076. Sec also the Agreement of 
January 15, 1952, concerning the 
extension of the Bahamas l^ong 
Kange Practice (irouiid by Additional 
Sites; Treaty Series, No. 10 (1952), 
Cmd. 8485, and the previiuis Agree- 
ment of July 21. 1950 : Trent v Serje.i. 
No. 74 (1950). (Jind. 8109. 

• I’hiiH, for instance, the (loveni- 
ment of the territory in question is 
responsible for enacting legislation 
noccHsary to ensure the safety and 
security of the United Slates* naval 
and air bases. See also Wilson in 
AJ., 34 (1940), p. 703. In Sprlar v. 
United States the Supreme (Joiirt 
finally held that the I ^nitej States did 
not possess sovendgntv over the air 
base in Nowfoundiand and that it was 
therefore a ‘ foreign countij^ ' in the 
meaning of a United 8tate| statute : 
(1049) U.S. 217 ; Atinvat Dmest, 1948, 
(Jase No. 2I-. Sec also ^nnell v. 
Vermilya lirmen f/o (1947) ll54 F. (2d) 
924; Annwd Digest, Mlj47, Case 
No. 18. 

* See below, 1 184. and^Boyd in 

17 (1910), pp. 614-624, 
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so-called Pajaama Cana.!. In this case also the grantor retains 
in law the property in the territory, although only the 
grantee exercises sovereignty there,^ 

, (5) The fiftli case is that of the territory of a Federal 
State. As a Federal State is considered ^ itself a State side 
by side with its single raember-States, the fact is apparent 
that the ditferont territories of the single member-States 
are at the same time collectively the territory of the Federal 
State. This is the consequence of the fact that sovereignty 
is divided between a Federal State and its member-States. 


(0) The case of inandaunl areas has already been con- 
sidered.® Here we find a State exercising most of the 
attributes of sovereignty over territory which is not its 
own.* The position is essentially the .same with regard 


* Seo Wuulhpv m AJ„ 2U (1U20), 

pp. 117-124, ^7 pp. 4S2.4mK 

And see to tne sanits ellect this judg- 
ment of the .Supreme CVmrt of E^aimiua 
in Republic of Pnn<ima w Srhu'urtz 
figer : Jnnuai UUj^M, 1927-1928, Ctuie 
No. 114. In LucKenbarh Steamship 
Co, V. VniU'd Stairs the Supreme 
Court held, in January 1930, that the 
pfiria of the Panama ('anal Zonv were 
foreign imrla u^ithin the meaning of a 
limit'd States utatuto : 280 IJ.S. 173 ; 
Annu(d Ihgevt, 1920-1930, (’a*e No. 
50. And see ibid.. Cuso No. 51, for n 
decihinn of the Panamanian Supreme 
Court of Februmy 17, 1930. to the 
ofTect that the Canal Zone was not 
foreign territory in relation to Panama 
{In re Harthti) ; In re livrrid, by the 
«nme Court. Annual Onjent, 1931 1932 
Case No. 53. See also laloa, § 184. 

A.h to lea.M‘t» granted to the I’nited 
States in Cuba for the lease of lands 
for coaling and naval stations see the 
Treaty of February 1903: A.J„ 4 
(1910), Supp]., p. 177. The Treaty 
of 1934, while abrogating other pm- 
visiona of the Treaty of I9tt3, left 
intact the stipulations as to leaw^s : 
A.J., 28 (1934), Suppl., p. 97. 

* See above, § 89. 

’ See above, §| 94c-94/. 

* The German territory of the Saar 
constituted for a time another ex- 
ample of the exercise of sovereignty 
in foreign territory. By Article 45 of 
the Treatv of Versailles Germany 
* renounced in favour of the League 
of Nations, in the capacity of trustee. 


the government of the territi)ry.* The 
League exercised this trust through 
a Governing Commission of tive 
persons appointed by the Council of 
the League. The inhabitants retained 
their (jerman nationality. In 1934, 
as the result of a plebiscite held in 
conformity with the provisions of the 
Treaty, the government of the 
territory was restored to (cermany. 
See Fauchille. ^ 431 ; Sehiicking 
mid Wehberg, pp. 120, 121 ; FVanck 
in .4rcA»v des Offenlliches Rechis, 
43 (1922), pp. 1-49; Hedslob in R.I. 
iOefUfa). 3 (1925). pp. 283-302; 
Coursier, Le statut internatw^ial de la 
Sarre (1925); Russell. T/it htUr^ 
national Gorernmenl of the Saar ( 1 926) ; 
l.uttgcriii Z.r..l 4 (1927), pp. 215-236. 
After the Second World V\ ar the Saar 
was CMinstitiited a M>purate territory 
with a government . legislature and 
nationality of iu own. As such it 
InM'aiue in its own name a party to 
various treaties aiich as the European 
OiDvention on Human Highta (see 
below. § 34(k)), It enteied into a 
financial, economic and customs union 
with France. A Treaty concluded with 
France in 1948 regulated the judicial 
organisation of the Saar. It provided, 
infer alia, for a Franco-Barrois division 
of the Couri of Appeal composed of 
judges from France and the Saar. 
French courts have considereil the Saar 
to be a foreign country. See 8oci4U 
Koehl V. Hildebrand, Dalloz Hebd., 
1951, Jurisprudence, p. 02. As to the 
plebiscite in 1934 see below, § 219. 
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to trust territories.^ Moreover, the Charter of the United 
Nations provides for the possibility of joint trusteeship by 
several States — a case of joint exercise of divided sovereignty.* 

II 

THE DIFFERENT PARTS OF STATE TERRITORY 

§ 172 . The territory of a State consists in the first place of 
Waten, the land within its boundaries. To this must bo added, in 
the case of a State with a sea coast, certain waters which are 
within or adjacent to its land boundaiies These waters 
are of two kinds— national and territorial : (i) Natioml 
IFaters. These consist of the waters in its lakes, in its 
canals, in its rivers together with their mouths,* in its ports 
and harbours, and in some of its gulfs and bajs These 
different kinds of national, or, as they are sometimes called, 
internal or inland, waters will be examined in due course, 
but they must be distinguished at once fioin teriitorial 
waters.* National waters are, in tact, legally though not 

‘ bee above, ^ 94» ^ 17 (1898), p 278 (iitetl bv Chartcrib, 

• bee above, J 94 j op cit ) , Sir Rol>eit Phiihmore iii 

• bee below, ^ 176, and Reje v Ktzo Hag v Ktyn ( 1876). 2 Kx ]> at p 

Furazawa{\^Z^)tA% Bnti9h Columbia 82 (cited by CharlotiH, vp cil) ami 
Rtport^f 548 Ae to the line of de- {lartiailarl} nl foot i p 81 ami top 
marcation between national waters of p 82, 'Jvtiss § JnO, HUj^ucBte the 
and territorial waters see Codification use of the terms maiitmie teriitor> ' 
Conference, Rases of Discussion, ii. for nation ii waters and junsdn tional 
pp. 61<63 a aters Mor tho maritime belt 'Ibat 

^ This distinction 18 made eo no/ntne the distinction is reroj*nisrd by the 
in the case of bays b> Huist in R T , hogliMli (omuion laa \\ a ih be hevefl, 
1922'1923, at p 46, and (also in the clear fiom a comparison of Heg v 
case of baj s) in the final draft com en ( unm ngham { 1859), 3 He 11 s Crow n 
lion contained in the licague Codifn a (Ws 8b, a here the ahr»]« of the 
tion Committee's report, c ited beloa , Rristol Channel aas stated to be 
1 185 The distinction IS Widely recog. vithm the bodir** of the couMticH of 
nised, indirectly and by implication, Glamorgan irid bomirset, and liig v 
in practice, and deserves general Aeya (187(>), 2 Ex 1) (15 (see aUivo. 
recognition as a raatUr of theory j 25). whire if the place of the 
As to ports and baj-s, contrast Hyde, collision (about taro anef a half miles 
I. §1221 and 226, as to ports see from Dover bcath) rou|d have lieon 
Fauchille, §617 (i ), more ^nerally said to bo within the body of the 
see the yaluabJe Article by Chartenp county of Kent, no diitcult> would 
in R.y, 1920 1921, at pp 47. 62 have ansen in liiiding ^ court (not 
65, Rivier, i. j. 153, os to *golfes necessarily the Cental Critnmal 
et bales, rades, havres et fiorts, era« Court) with jurunliotion to try 
bouchures dos fleuves', lApradellc the offender The Faoerne^, [19271 
10 R«G., 6 (1898), at p. ^65 , Article 2 P. 311, while rever^g Heg v, 
of the Resolutions of the Institute Cunntngham as to the •talus of the* 
of International Uw conoeming the Bristol Channel, does t|Dt affect the 
l^gal Status of Ships and their pnnctple for which the latter decision 
Crews lA Foreign Porto In Aaauaifi, is cited above ; see below, § 191. 
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physically, equivalent to national land, (ii) Territorial 
Waters, These consist of the waters contained in a certain 
zone or belt, called the maritime or marginal belt, which 
surrounds a State and thus includes a part of the whalers in 
some of its bays, gulfs, and straits. 

The distinction between national and territorial waters 
is important from the point of view of [nteniational Lcaw 

(1) because in territorial w'aters foreign States can claim for 
their ships a certain right of passage (which is discussed 
below), whereas in national waters no such right exists^; 

(2) because in the case of gulfs and bays which are admitted 
to be national, the base line for the measurement of terri- 
torial waters is the line where the wateiii of the gulf or 
bay cease to be national ^ ; and (3) it is also possible that 
the Municipal I^aw of certain States draws a distinction in 
the matter of jurisdiction.® 

§ 172o. In contradistinction to these real parts of State Fictional 
territory there are some things that are either in <>vcry territory, 
respect or for some purposes treated as though they were 
territorial parts of a State. They are fictional and in a 
sense only parts of the territory. Thus men-of-war and 
other public vessels tm the high seas as well as in foreign 
territorial waters are essentially in every point treated as 
though they were floating parts of their home State.* 

The ])reiniscs in wdiich foreign diploiimlic envo\ have 
their official residence are in many i'es]H*cts treated as though 
they w'ere part^ of the home States of the envoys (’oncernwl.® 

Again, merchant men on the high seas are in certain resjxjcts 
treated as though they were floating parts of the territory 
of the State under whose Hag they legitimately sail,* 


8 173. Iho subsoil beneath the territorial land and water 'Temtonal 

Subsoil. 

* See Hurst in /i.)'.. 1922-1923, at • Sec p. 17 (n. 1) alwvo os to Heg, 


p. 54 ; Sir Robert i'hilliiuorf in R^, 
V. Kttyn (187rt), 2 Ex. D at foot of 
p. 81 and top of p. 82. See also 
Hyde, I. § 187 (hccom to iwrte), and 
Hall, f42 (n. 3). And see Oidel, i. 
pp. 44*62, for a general duieu.sBion. 

* Soe Hunt, op. cit., and Article 2 of 
the North Sea Fisheries Convention 


V, Keyn, 

• See below, § 150. 

• See below, § 390. 

• See I -'low, § 264, and, for the 
Lfifus case before the Permanent 
Court In 1927, above, § UTu. 

’ See Schoenborii m Hitgv£ Rfcveil, 


of 1882 as an instance of the applies* vol. 30 (1929) (5), pp. 145*151. As^ 
tion of thi« principle, and literature, regards the subsoil of the open sea/ 
cited below, f 191, p. 505, n. 1. see below, §{ 287c and 287d. 
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is of importance on acootmt of telegraph and telephone 
wires and the like, and also on account of the working 
of mines and the building of tunnels. The territorial 
subsoil is not a special part of territory, although this is 
frequently asserted. But it is a universally recognised rule 
of the Law of Nations that the subsoil to an unbounded 
depth belongs to the State which owns the territory on 
the surface and the territorial waters npjuirteuant to the 
territory of the State.* 

Tarritviial § 174. The space of the territorial atmosphere i.s no more 
a special part of territory than the territorial sub.soil, but 
it is of the greatest importance on account of wires for 
telegraphs, telephones. eWetrio traction, and tlie like, on 
account of wireless telegraphy, and, above all, on account 
of aerial navigation. 

(1) Nothing need be said concerning wires for telegraphs 
and the like, except that obviously the territorial .State can 
prevent neighbouring States from making use of its teiritorial 
atmosphere for such wires. 

(2) As regards wireless telegraphy,- the International 
Radiographic Conventions signed ut London on July 5, 
1912, and at Washington on November 2.'), iH27,® and the 
various International Telecommunication tVuiventions,* con- 
tain no stipulation respecting the general question wdiether 
the territorial State is compelled to allow the passage ovi'r 
its territory of waves emanating from a foreign wireless 
telegraphy station. No such compulsion exists according to 
customary International Law. Accordingly, subject, pos- 
sibly, to the principle prohibiting the abuse of rights,* the 
territorial State cun prevent the pn.ssage of such waves • 
over its territory. 

V See belnw, { 1906. And m« beluw Inlenwtional Law in Auuuat and 
{{ 287e, 2S7d as to the subsoil of the .September 1027 disruisea Kodiu- 
Continental Shelf. telegrapbio Commonirajlion at its 

* For literati’ e see below. Appen- meeting at Ijinsanne (lee Seott in 

dix.* AJ.. 21 (1027), pp. 716.736), and 

* See below, f| 2S7ii, 2876. adopted a resolution bp the effeet 

* See below, j 107/ that a Slate ‘ does not . . . have the 

* 8eeaboy,{16SiMi. 'And see below, tiaht to prevent the simple panage 

1 178a. of wave-lengths over jfs territory.' 

* See duMMtre, 21 (1006), pp. See also Ssudeinont, AedioeAmM H 
327>329. However, the Institute of k drvU (1027); Ifance, /nknqliimU 
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(3) But with regard to aerial navigation the space of the 
territorial atmosphere is of particular importance, and will 
be considered in §§ lft7a-197e. 

§ 176. It should be mentioned that not every part of inslien* 
territory is alienable by the owner-State. For it is evident 
that the territorial waters are as murh inseparable appurten- Territory-, 
ances of the land as are the territorial subsoil and atmo- 
sphere. Only pieces of land together with the appurtenant 
territorial waters aw* alienable parts of territory.' There is, 
however, one exception to thU, since boundary waters® 
may wholly belong to one of the riparian States, and may 
therefore be transferred through cession from one riparian 
Slate to the other without the bank itself. But it is obvious 
that this is only an apparent, not a real, exception to the 
rule that territorial waters are inseparable appurtenances 
of the laud. For Iroundary waters that are ceded to the 
other riparian State remain an appurtenance of land, 
although they are now an appurtenance of the one bank 
only. 


ITI 

KIVERS 

(srotlUB, II. c. 2, 11-15 JVifondorf, iii. i. :j, ii. 1^7, 128 

129, 134 — Hall, § 39-' WoBtlakc, i. pp. 144-163— Ldiurencts § 93— 
PhiUiinorc, i. 15.1-171— Moore, i, 128-132 §§ 192 2<i5 - 

Hyde. i. S§ Hluntsrhli, §§314. 315 ^Haokwortli, /§§81s9- 

I)c lioutcr, i. pp, 414 l."»r> Fiuuliillf §$529 531 (1) Silnr! pp 7s9 _ 

Despagnet, §§419-421- M/'Tignliac, \i. pp. 6<K).632 - rradierFotldr^ li. 
§§ 088-755- N,vs. i. pp. 457-471, and u. pp. 129-163 Kivier, i. p. 142 and 
§14- Cal VO, I. §§ 302 340^-< 'ni( hags, §§ 454-405- i^uare/, §§125-1.30- 
Fiort‘, n. §§ 755-797, and §§ 288-290, and 981-987 -Martcn.s i. 
§ 102, ii. § 57 Keitli’n Wlu'nloij, pp. 385-403 Baty, pp. 81-85 — Smith, li. 
pp. 273-368 -HiRgiiib and Coloinbos, §§ 179-212— llelavaud, Xarujaiwn 
, , . fiur htjieuveji (1885) Bcrgift, Jhi ftiyiwf lA martga/iVin 


T$Uiemmvmcaiu)ns (1943); Cereti in 
Hirista, 3nl aer., 5 (1926), pp. 1-20; 
Oavaglieri in fi.I. (Poria), 2 (1928), 
pp. 860*872; and Report of Committee 
in Ifikrnaiutn4»l law AtsocMon'B 
Thirty-fourth Report (1927), pp. 469* 
480. m alio the writers referred to 


below, § ir f 

‘ StM* lieluw, § 185. But by treaty 
obligatiou a jiart of lernlory may be 
made inalienable^ or oply alieittble 
9ub modo ; see below, § 213 (n.). 

• See below, § 199. 
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de^JUwe* inienuUioiuiUjr (1902) — Lope^, iBidgimen interfmrioTial de los Bioa 
nave^hUs (1905) — Sohultheas^ Ikts tnknuUionale fVase^rrecM (1915) 
^-Kaeckenbeeck, Intemaitonal Riven (1918), and, same title, British 
Foreign OflGice Peace Handbcnlc (1920) — Ogikie, InternaiioM Water* 
ways (1920)—- Van Fysinga, Rwlution du droit fiuvial intematinnal, 1816- 
1919 (1920). and in liibUothem Vimriam, ii* (1024), pp. 123-1 57 —Ijodorle, 
Das Recht der internaiiotialev Oeuxisstr (1920), pp. 71-125, 132-233— 
Dupuis in Hague Recueil, 1924, i. pp. 210-2C3- Charles do Visscber, 
Le droit iniernaiioniU dee eommunicationB (1924) — ^Kasama, La navigation 
fuviaU eri droit international (1928)— Quint, International Rivierenrecht 

• (1930), and in R.L, 3rd scr., 12 (1031), pp. 326-340- TriepH, JnUr 
naitowUe WasHrldufe (1931)-Vo§ta, Mezindrodni leky (1938) Mance, 
International Hit'tr and Canal Transport (1914) -Huber in Z.F., 1 
(1907), pp. 29, 159 — Hyde in AJ., 4 (1010), pp. 145-155 -Vallotton 
in 2mi ser.. 15 (1913). pp. 271-306 -Bonsek in Z.V., 7 (1913), pp. 
39-55 — VVittmaak in Jahrburh fUr Vollerierht, i. (1913) pp 4S1-495 — 
Ho.stie m B./., 3rd eer.. 2 (1921). pp. 632 667, and ibul , 4 (1923). pp. 
246-271 -licderle in Z T.. 13 (1926), pp. 64-76 -Hennig in Z7., 36 
(1926), pp. 100-116 — licagiie Publication, Rarcelona (onferencc^ Verfiotim 
Records and Texts relaiing to the Rdgime of Navigable Waimrays of Inter* 
national Concern (1921) — Corth4sy in Repertoire, iv. pp 55 67- T>*dprle 
in Strupp, Wbrt., iii. pp. 869-873 — Vallotton-d’Erlai h in /Innuairc, 35 
(I.) (1929). pp. 228-401. 37 (1932), pp. 67-103, and 38 (lli3»). pp. 167-175 
— Wuiiarski in Hague Recueil, toI. 45 (1933) (in.), pp. 79 215- Tinier, 
ibid,, vol. 66 (1936) (i.). pp. 3446— Wehio in A.J,, 40 (1946), pp. 100-120. 

JUron as § 176. Theory and practice agree upon the rule that rivers 
are part of the territory of the riparian State. Consequently, 
States*** (a) if a river lies wholly, that is, from its source to its mouth, 
within the boundaries of one and the .same State, sucli 
State owns it cxclasively.* As such rivers are under the 
sway of one State only and exclusively, they are called 
mtional rivers. Thus, all English, Scottish, and Irish rivers 
are national, and so are, to give some Continental examples, 
the Seine, Loire, and Garonne, which are Ereneh ; and the 
Tiber, which is Italian. But many rivers do not run through 
the land of one and the same State only, (b) Secondly, there 
are so-called boundary rivers, that is, rivers which separate 
two different States from each other, (c) Thirdly, there are 
rivers which run through several States and are therefore de- 
scribed as noi-national rivers,^ Such rivers are own^ by more 
than one State. Boundary rivers belong to the territory of 

* Including the mouth of the river, • 'Iho eltemative (^rm ‘ pluri- 
tbe waten in the river and ite mouth national * (or * multi-national *) hae 

being national or internal waten (see certain merite. 

above, f 142). 
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the States they separate, the boundary line,^ as a rule, run- 
ning either through the middle of the river or through th(' 
middle of the so-callcd mid-channel of the river. Rivers 
which run through several States belong tp the territories of 
the States concerned ; each State owns that part of the 
river which runs through its territory. 

(d) There is, however, another group of rivers to be 
mentioned, which comprises all such rivers as are navigable 
from the open sea and at the same time cither separate or 
pass through several States between their sources and their 
mouths. These rivers, too, belong to the territories of the 
different States concerned, but they are nevertheless named 
international rivers, because freedom of navigation in time 
of peace on all such rivers in Europe and on many of them 
outside Europe for merchantmen of all nations is recognised 
by conventional International Law.^ 

§ 177. There is no rule of the I-aw of Nations in existence Navig*. 
which grants foreign States the right of admission for their 
public or private vessels to navigation on national rivers. Bound^- 
In the absence of commercial or other treaties granting such National 
a right, every State can exclude foreign vessels from 
national rivers, or admit them under certain conditions only, 
such as on payment of dues and the like.® The teaching 
of Orotius (ii. c. 2, §§ 10, 12, and 13) that innocent passage 
through rivers must be granted has not been recogni'^ed by 
the practice of the States, and Bluntschli’s assertion (§ 314) 
that such rivers as are navigable from the opcm sea must in 

^ below, § 190; iliibcr m Z.T , nron not made by other writers. 

I (1907), pp. 29, 1i>9; and Sohul- They clasa as * intemationar all such 
thcaa, op. ri(., pp. S Ifl. The Treaties rivers as are not national. Heniiig, 
of IVaco of 1919 with (ivnuany np, nV., at p. 101, states that the 
(Article 30), Austria (Article 30), first treaty m winch rivers were 
Hungary (Aikiole 30), and Bulgaria described as * international * was the 
(Article 30) provided that in case Treaty of Peace with Germany of 1919. 
of boundaries therein dcGoed by Part XII. 
a waterway, the terms ‘ course ’ and 

' channel * signified (<i) in the case of * As to the jurisdiction over passins 
non-navigable rivers, the median line shi^ see (Jidel in Rerne rfc 

of the w'aterway or of its prinnp.nl droit titfer dional, 29 (1934), pp. 16 
arm; (6) in the cs^e of navigable H uq, Poi an interpretation of a 
riven, the medii^ line of the principal conventional provision aa to levying 
channel. « dues sec Ptyeon ftirer /mprorvmenf, 

* The distinction made in the Slide and Boom Co. v Charjtt W. Coar 
text between * national/ ' boundary/ (1934), S. Gt. 361 ; Z,d,V,, 4 (1934). 

• not*national,' and * international ' pp, 690, 691. 

VOL. 1. ' 2 o 
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time of peace be open to vessels of all nations, is at best 
an anticipation of a future rule of International Law ; such 
a rule does not as yet exist. 

As regards boundary rivers and not-national rivers running 
through several States, the riparian States can regulate navi* 
gation on such parts of these rivers as they own, and they can 
certainly exclude vessels of non-riparian States altogether, 
unless prevented therefrom by virtue of special treaties. 

§ 178, Historical . — Whereas there is certainly no recog- 
nised principle of free navigation on national, boundary, 
and not-national rivers, a movement for the recognition of 
free navigation on international rivers set in at the be- 
ginning of the nineteenth century.^ Until the French 
Revolution towards the end of the eighteenth century, the 
riparian States of such rivers as are now called international 
rivers could, in the absence of special treaties, exclude 
foreign vessels altogether from those ])arts which ran through 
their territory, or adroit them under discretionary con- 
ditions. Thus, the River Scheldt ® was wholly sliut up in 
favoiro of the Netherlands according to Article 14 of the 
Peace Treaty of Mtinster of 1648 between the Netherlands 

* Ik* 

and Spain. Subsequently, development.s in the contrary 
direction began vyith a decree of the French Convention, 
dated November 16, 1792, which opened the Rivei.s Scheldt 
and Meuse to the vessels of all riparian States. Rut it was 


' For a faistonca) filietch see the 
Advisory Opinion of the Permanent 
Court on the European Ikmubf Com- 
mminn. Series No. 14, at pp. 3^ 41. 

* There remain outstanding certain 
difficult questions between Belgium 
and Holland concerning the (Scheldt : 
eee Maeterlinck and Hisschop in 
Orotiw Society, 4 (1919), pp. ^^>3- 
295; Omond, ibid.^ 0 (1921), pp. BO- 
SS ; Bourquin in R.O., 27 (1920), pp. 
5-^; OroHue Annwtire^ 1926, pp. 94- 
122 ; SdicUors* JcNernal, vol. 7 1 0927), 
pp sem-nn. 536» 537; Faurhille, 
1527. A Belgo-l^tch treaty deal- 
ing with the disputed .point# and 
creating a new i^ine, after beins 
ratified ^ Belgium, was rejected 
by the First Chamber of the Dutch 
Statec-Geiiejml cm March 24. IS27« 


See Smith, Tke RconoMie fUes of 
JntemaliotuU Rivera ( 1931 ), pp. 24-39 ; 
Blondeau, VEacauU ficuvr interna- 
tional, fi le confiii hoUmdo-btlge (1932) : 
Siotto Pint6r in Hague Recueti vol. 
21 (1928) (I.), pp. 280 307; Rolin 
Jnequemvns in R.L, 3rd ser., 9 
(1928). pp. 377..399; Van Kysinga. 
ihid„ pp. 732-752 ; Bnstid in R,0., 
36 (1928), pp. 589 712: I^derle in 
Z.!„ 44 (1931). pp. 71-9$, Soo also 
the Judgment of the "Permanent 
Court of Internationnl - Justice of 
June 28. 1937. in the dispute between 
Belgium and Holland coi^rning the 
Diversion of tVater ^om |Ae Meuse ; 
Series A/B, No. 70 ; and s^ Dehousse 
In RJ. (Paris), 19 (19315, pp. 177- 
263. As to the Passage of Wielingen 
see below, 1 194. 
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not until the Congrem of Vienna Mn 1815 that the principle 
of free navigation on the international rivers of Europe by 
merchantmen of not only the riparian but of all States 
was proclaimed.^ The Congress itself gave theoretical recog- 
nition to that principle in making arrangements * for free 
navigation on the Rivers Scheldt, Meuse, Rhine, and on the 
navigable tributaries of the latter —namely, the Rivers 
Neokar, Maine, and Moselle- - although more than fifty years 
elapsed before it became realised in practice, in 1868,* and 
even then in a somewhat restricted way.* 


* Articles lOS-117 of tbe Pinal 
Act of the Vienna Congrcaa; see 
Marlene, tWH , 2, p 427. Ae tu 
Britieh and American policy with 
regard to rivers of international 
concern sec Bacon in H.Y , 9 (1930), 
pp. 158>)70, \htd „ 13 (1932), 
pp 70-91 Aa to 1* inland see lJa$ 
H'as»erge//tef Ftitlamis in ntlitrrfcht- 
ticker Hifistthi (1926). Ah to Ijitm- 
Amenta S<iaa*Uo<lngiiez, drott 
fluvtal tnicrnatyinal ei tee fleufte de 
VAmdrtque latinc (1935) Ah to the 
Brasilian ri\efH Hill. IhplomxAu 
Reliittons bflurrn the f 'ntied Statre and 
Ihaztl (1932), pp. 214 238 

* But note that Artule 109 of the 
principal Act of the Vienna Congnw 
contains the aorda * aoiw le rapjiort 
dll cominen'c,’ and that according (o 
the vioa's hehi tn certain quarter** the 
* freedom of navigation' ih Hubjed 
to considerable qualifications. For a 
clear ex|)Os)tioii of the historical basi« 
and the rationale of the principle of 
the freedom of navigation on so-called 
international rivers see the dudgment 
of tbe Permanent CJourt of Inter- 
national Justice of September 10. 
1929, in the lanc of the Trrnform! 
Juriidktwn of the Internationul f oin- 
missicn of the ffiier Oder , Senes .V. 
No. 23. pp. 27, 28. 

* * l^Aglementa pour la libre navi- 
gation des rivieres ' ; see Martens, 

2, p. 434. 

^ See the Convention of Mannheim 
of October 17, 1868. 

* The Congo'' and the Viper. The 
Oeneral Act (aee Martens. V.B.ff.. 
2nd ter*, 10, p. 417) of the Congo 
Conference at Berlin In 1884-1886 
pnnrided for free navigation on the 


Rivets Congo and Niger and their 
tn butanes, and the creation of an 
* International Congo Commiasion * 
as a sp(*cial international organ for the 
regulation of tbe navigation of that 
river ; but tbn Commission was never 
appointed The Peace ('onference 
of 1919 dealt aith these two nvert 
3 he (icnera) Act above mentioned 
was abrogateil by a Convention signed 
at bt. (lermain on Septemlier 10, 
1919 (Treaty Senes, No. 18 (1919), 
Cmd 477) ; but the old Article 1, 
which define! the area within ahich 
the trade of all nations should 
ciijo^ complete freedom, was re- 
enacted and new rules were laid 
ilown. so that the original or ac- 
mling parties to the new conven- 
tion should enjoy the full benefit in 
practice of that freedom naviga- 
tion on the Congo, Niger, aid their 
tributaries which w'as deciirrd by 
the tveneral Act For an interpreta- 
tion of these provisions see the 
deciiiun of the Permanent Court of 
Intematioiia) JuMti(*e of December 
12. 1934, 111 tbe Oeear Cktnn case 
lH*tw^n Oreat Britain and Bel- 
gium : Series A 'B, No. 63. and below, 
pp. 688, n 2, and 895, n. 2, There are 
also a number of treaties stipulating 
for freedom of navigation for the 
merchantmen of all States on certain 
South American rivers (see Tavlor, 
$ 238, Moore, i. § 131. pp. 630-651, 
and Hark worth, t. { 88). An arbitra 
tion tribune, m Pans, in the case of 
the boundary dispute between Great 
Britain and Venetuela, decided in 1899 
in favour of freedom of navigation 
for the merchantmen of all States upon 
tbe Rivers Amakourou and Banma 
(Martens, aV.it.G., 2nd aer., 29, p. 687). 
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The Danube , — ^The next step wa* taken by the Peace 
Treaty of Paris of 1866, which by its Article 16 * stipulated 
for free navigation on * the Danube and its Mouths,' and 
expressly declared the principle of the Vienna Congress 
regarding free navigation on international rivers for mer- 
chantmen of all nations to be part of ‘ European l\iblic 
Law.* A special international organ for the regulation of 
navigation on the Danube below Isatscha was created, the 
so-called European Danube Commission. 

The Treaties of Peace of 1919 and 1920 with Germany, 
Austria, Bulgaria, and Hungary (i) conlirmed the European 
Commission in the powers it pa«isesbcd before the First World 
War * (the exercise of which had gradually been extended 
as far upwards as Braila) ; (ii) extended the internationalised 
stretch of the river upwards as far as Ulm in Germany 
(including the Rhine-Danubc waterway then under con- 
struction) ; and (iii) foreshadowed the creation of a new 
International Commission for the purpo.se of administering 
the newly internationalised portion of the Danube. In due 
course a Definitive Statute of the Danul>e wa# established 
by a Convention* of July 2,3. 1921. By this Statute the 


^ See Mertens, 15, p. 776. 

The documeate conoeming naviga- 
tion on the Danube are collected bv 
Sturdy, Beeveil de dorument^ reUUifs 
d la liberU de naviffotton du Dan^it 
(Berlin, 1004) ; see alao Demorgny, 
La queHion du Danubt (1011); 
Dungem in Z./., 26 (1916), pp 
510-562; Fauchille, §§528-528 (12), 
Hajna), TAe 7>anii56 (1920) ; Hhhland 
in Z*/., 30 (1922-1923), pp. 243-248; 
Chamberlain, Tht Rigtme of ikt IrUer- 
national R%vtr» • Danube and Rhine 
(1923), pp. 13-134 ; Radovanovitch, 
Le Danube et V application du pnneipe 
de la liberU de la navigation flwriaU 
(1925), Sherman in AJ,, 17 (1023), 
pp. 4^-450 ; Hofttie in /?./., Srd rer., 
4 (1923), pp. 246-271; Lederle in 
Z.Fm l3 (1926), pp. 70-73; Bloci- 
■zewahi jp J^dgue Recueil, 1926 (i.), 
pp. 257-336 

^ See p. 55 of the Adviaory Opinion 
referred to above, p. 178, d. 1. 

• Tkeety Serieii, No. 16 of 1922, 
Omd. 1754; L.N.T.8.. 26, p. 174; 

17 (1923)^ SnppL^ pp. 13-27. 


See Hajnal, Le Droii du Danube 
inUmaiumal (1929), and id B./., 3rd 
sor.. 9 (1928), pp. 588 645; Com- 
miMion Kufopienne du Danube et eon 
usMfTf de JS50 d mi (1931); Kado- 
vanovit< b in RJ„ 3rd aer., 13 (1932), 
pp. 564-631 ; Marcantonato in R.L 
{Faria), 17 (1936), pp. 469-633. For 
the agreement of June 28, 1932, 
between Vugoelavia. Roumania and 
the International CoinmuMion of the 
Danube for the setting up of special 
services at the Iron Gates see Hudson, 
Legielation, vi. p. 47. 

For the modue rivvm/i and Declara- 
tion of June 25. 1933, concerning the 
Jurisdiction of the Kuropean Com- 
mission of the Danubo between 
Galatz and Braila see F.CJ J., Series 
E, No. 9, p. 115, and No. 10, p. 91. 
And see Hudson, JjegialaMon, v. p. 
800, for the Declaration of DboemberO, 
1930, which, however, is n^w only of 
historical importance. S04 also the 
Arrangement and Final mtoool of 
August 18, 1938, Miso, Nos 1 (1989), 
Cmd. 5940. And see Sofroide in R,0*t 
46 (1941-1945), pp, 53-77, 
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pjwers of the Kur<ip«3an Commisidion were confirmed, and 
navigation ou the Danube was declared to be " unrestricted 
and open to all flags on a footing of complete equality ^ over 
the whole navigable course of the river, that is to say, 
between Ulm and the Black Sea.* The jurisdiction of the 
International Commission extended from Ulm to Braila, 
that is, * the fluvial Danube,* and of the European Com- 
mission from Braila to the Black Sea, that is, ' the 
maritime Danube.* ® The Treaties of Peace of 1947 with 
Bulgaria,^ Boumania and Hungary lay down that navigation 
on the Danube shall be free and open for the nationals, com- 
mercial ves-sols and goodsof all States, on a footing of equality 
in regard to port and navigation charges and ^^'onditions foi 
merchant shipping.® No agreement could \n- reached on the 
question of the details of the regime of internationalisation. 
However, in a separate Declaration issued in Deceinbei 1946, 
Great Britain, tlie United States, Soviet Russia and France 
agn‘cd to convene a Conference to lay down a new regime 
for the Danube to give practical effect to the principles laid 
down in Treaties. I'he (’onferenee, which met in 1948 
at IJelgrade, was attended by the Soviet I'nion, the Ukrainian 
Soviet Republic, Bulgaria, Roumania, Yugoslavia, Czecho- 
.slovakiu, Hungary the seven Danul)ian State.s as well as 
the United States, the United Kingdom and France.® Jt 
adopted a Convention which has entered mio force as ween 
the first -named seven States, but which is regard(‘d as hi valid 
by the three latt cr States for the reason that, not wit hstanding 
an apparent assurance of equality for all States,’ it sanctions, 

‘ Subject to a hniiiCMl reservation • Ariu Ic 36 of the Treaty, 
of calotage (aee below, § IS7) to The prmc'iple of equality does not 

niMinan Statee by Article 22. ^PPb’ to traffic betneen porte of the 

* See Ba(*on \n AJ.. 31 (1937), same 8Uto (H«-cAUe<l ‘ co&oto^ye '). 

pp. 414*430; Auburtin in Z,6,V^ 9 See also Wehlc in 44.7.. 4U (1046), pp. 
(1939). pp. 336 364. 100-120. 

* In 1927 the Permanent Court • Italy, Belgium and Greece were 

gave an Advisory Opinion upon the not incited although Article 42 of the 
power* of the European C'omnusHion Paris Convention provided that sil 
and of Roumania n*spet'tivrly in signatoriea ^hall be invited to any 
regani to the seetion of the maritime conference . .ising the Coiivontiun. 
Danube between Brsila and GalaU, * Article 1 of the Convention repro- 
an^ other matters: Sene* B, No. duoes literally the pn»vimons, sum- 
14. For the literature thereon see marised in the text above, of the 
below, vol. ii. p. 74. The International Poao© Treaties of 1917 with Bulgaria, 
C^ommiaeion publisheda monthly peri* Hungary and Roumania relating to 
odioalentitled fieedom of navigation on the Danube 
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in effect, the predominant control of the Soviet Union and 
(ucoludes from participation in the Danube Commission 
Austria and Germany, which are riparian States, as well as 
all non-riparian States. Great Britain, Franev and the 
United States regard t^ie Convention of 1021 as still in 
force.* 


O^r ^ § I78a. The Peace Treaties at the end of the h’iiM World 

Wtow War declared a number of European rivers international, 
dw and foreshadowed a * General Convention ’ which would 
World provide a general regime applicable to them. Germany, 
Austria, Bulgaria, and Hungary agreed to accede to this 
convention.* The following parts of rivers were declared 
international : parts of the Elbe {Labe), of the Ultava 
{Moldau), of the Oder, of the Niemen, of the Morava (March), 
of the Theiss (Thaya), of the Vistula,® and of the Pruth,® 
and the Danube up to Ulm, including the then pro- 
jected Rbine-Danube waterway.® On these waterways the 
nationals, property, and flags of all States were to be treated 
on a footing of perfect equality with the nationals, projierty, 
and flags of the riparian States.® • 

Of these rivers and parts of rivers, the Elbe was made 
the subject of a special regime by a Statute of Navigation * 
signed on February 22, 1922, which in the main adopted the 


> S«e Sinclair in B.Y., 26 (1948), 
pp. 398-4<)4 ; Kun» in AJ., 4U (1049), 
pp. 104-113; Smith m Ytar Book of 
World Affairs, 1950, pp. 190-212; 
Imbert in B.O., 55 (1951), pp. 7.1-94. 

• Treaty of Poate with Germany 
Article .138; with Austria, Article 
299 ; with Bulgaria, Article 227 ; with 
Hungary, Article 276 r see Wehberg, 
Die FohbUdun^f du FltumchtffahrU- 
rochU im YirsaiUer Frwiinsvertrag 
(1919) : Jacomioi in /fitn«(a, 3rd ser., 
1. (1921), pp. 542-546. 

* Article 18 of the Treaty of June 
28, 1919, between the Allied and 
Affooiated Powers and Poland, by 
applyhii^ to the Vistula (together 
with the Bug and the Narer) the 
r^tne contained in Articles 332 to 
337 of the Treaty of Peace with 
Ofertnany pending the conclusion of 
a general ton?»ntion, by inidica- 
tion deolaree It international; see 
FauehUle, { 527 (2); Ubera, Is 


r^me juntitque <U la VtstuU et du 
ytdmen (1929). 

‘ Fauchille.§028(13) 

^ ' And all navigable parts of these 
river systems winch naturally provide 
more than one iState with access to 
the sea, with or without transhipment 
from one vessel to another, together 
with lateral canals anrl channels 
constructed either to dupticate or to 
improve naturally navigable sections 
of the specified river svstems, or to 
connect two naturally navioable 
sections of the same river.* See 
Treaty of Peace (1019) with Oennany, 
Article 331; with AustHk Article 
291 j Treaty with Poland, Airiicle 18; 
Treaty with UoumaDia. Aiicle 16. 

* See, for example, Treal^ of Peace 
with Germany, Article 332i 
’ IVeaty Series, No. 3 (1923), 
Cmd. lJ3d; A.J., 17 (192|), Supph. 
pp. 2in-242; and lee Paaohilb, 



RIVERS 


471 


§ 1786] 


prinolpleB of the Barcelona Convention of 1921 (about to 
be discussed) as to freedom of navigation and equality of 
treatment. The Oder ^ was placed under an International 
Commission. The Rhine and Moselle were not made subject 
to the general provisional r^^gime. The Convention of 
Mannheim of 1868 was to continue for the time being to 
govern the navigation of the Rhine and Moselle, but subject 
to important modifications introduced by the Treaty of 
Peace with Germany.-^ In May 1936® a Convention regulat- 
ing the navigation of the Rhine was signed by all the States 
concerned, with the exception of Holland. But before it 
entered into force Germanj declared on November 14, 1936, 
that she no longer considered herself bound by the provisions 
of Part XII. of the Treaty of Versailles concerning the 
Commissions of the Danube, the Rhine, the Elbe, and the 
Oder.^ She announced the cessation of German co-operation 
in the International River Commissions, but declared that, 
subject to reciprocal treatment of German sliips, navigation 
on German waterways shall be open to ships of all States on 
a footing of equality with vessels of German nationals. 

§ 1786. In 1921 a conference was summoned under the The 
auspices of the I^eague of Nations to draw up the general 
convention foreshadowed in the Peace Treaties, and there 


' Faucbkl)(% § o27 (2). See Lil>era, 
op, rU., and, «« to the Oder, 

Series A, No, 23. 

“ Soe Articles 33 1 3*12 ; Faiichillp, 
^ r>2a (2) ( I) ; ('iMrle*- de her 

jn /<,/.. 3rd Her.. I (1^20), j.p. ftO 
Hennig, lihntus< fuffahri und I ersmller 
Frieden (mSD. iind in Z,t., 2a 
pp, 20.2b ; Borel in !i Y , 1^21 1022, 
pp. 7/5*SO ; rhnmbi'Tlain, /’A** Uttpmf 
of thf Intm^UtonaJ Danube 

and Khnf (1923). pp 137 283; 
Nibovet in H (• , 30 (1923), pp 5-33 ; 
1-ederIe in ZS., 13 (1920). pp. 73-76 ; 
and for the adhoRion of Holland to the 
niodiAcation mad«^ by the 1’reaty of 
Pt»ace with (tormony ace two protoeols 
of Januarv 21, 1921, and March 29, 
1923; L'.N.T,S„ 20. p. 112 See 
also Vomhoff. Zur Renmm der Mann 
hetmer RkeinechiJfahrisakU (1027); 
Strausa, U* Jvridifiione en drtni 
Jluviai fhdnan (1930); Sauae, 
pdUcameMieke SkUung dee Rheins 


J931); Knoae, Die tnlerruitfonakn 
StrumerhiJfahrUhmiHieewnen (1931) . 
Teldors, />pr Kampf um die Rhetn 
nchiffahrU^aUf (1934); Van B'\Rin 2 a. 
Im rofwmrwiort itntmU po la A«ti- 
gatum (hi Rhin (1936); Hostie in 
liimte ReeueiU ^ol. 28 (1929) (iii.), pp. 
109 225 , ('orth^ay m R.O„ 37 (1930). 
pp. 62-95 (with* ft bihhographv) ; 
1^‘dcrlo in Z. \\, 20 (1936). pp 65 SO ; 
Hia>Riti R.O, 56(1952) pp, 233-278. 

• lI\Kl*»on. Ijegtdation^ vii. p. 290 

* For the text the Note eee Z.V,, 
21 (1937), pp. 111-113. For the 
Hntab attitude «ee Mr. Kden’s atat/- 
mrnt in tb House of OommonR on 
Novombar lo. 1936: 317 H (\ I)eb„ 
c ols. 1 334*5. See al«o Dftcn metUs, 1 936. 

pp. 282.286. 

For a German tiew see Totaek, 
Dae H>Reii nnd die inaere Rereektigung 
der Stromivtfmatiomlmerung (1933); 
Otto, the same title ( 1933). 
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met at Barcelona the representatives of forty States, 
European, American, and Asian (the United States of 
America, the Argentine Republic, Russia, and Turkey * being 
notable absentees), together with delegates from Germany 
and Hungary in a consultative capacity. This conference 
produced a ‘ Convention and Statute on the Regime of 
Navigable Waterways of International Concern ’ ® which has 
received many ratifications (including that of Great Britain) 
and accessions, and is now in force. With certain reserva- 
tions as to eeJmtage^ and as to the navigation of warships and 
other vessels engaged upon public services,* each of the 
contracting parties ‘ accords free exorcise of navigation to 
the Y^ssels flying the flag of one of the other contracting 
States on those {larts of navigable waterways ’ (as defined by 
the Statute) * w'hich may be situated under its sovereignty 
or authority ’ (Article 2). In the exercise of this navigation 
‘ the nationals, property, and flags of all contracting States 
shall be treated in all respects on a footing of jierfect 
equality ’ (Article 4). No dues of any kind may be levie<l 
other than equitable dues in the nature of .payment for 
services rendered in maintaining and improving the navig- 
ability of the waterway (Article 7). Each riparian State is 
bound to refrain foom measures likely to reduce the facilities 
for navigation, and imdertakes to remove any obstacles and 
dangers to navigation which may occur (Article 10). In 
the absence of special conventions making other arrange- 
ments, navigable waterways are administered by each of 
the riparian States under whose sovereignty or authority 


* Wbo, however, by Article 101 of 
the Treaty of liaupanno of 1923 
ajpreed to ac<*e(le to the Barcelona 
Convention on Navigable Waterwaya. 

• L,N.T*S., 7, pp. 36-63; Treaty 
Series, No. 28 of 1923; A,J., 18 
(1924), SuppL, pp. 161465; League 
of Nations Fubb^^tion, Barcelona 
ConferemcCf Verbatim Reemde and 
Teake rdaiinf to the ConrerUum on 
Ms Rdgime of Navigable WtUerwage 
of iniesrwftimod Coneefn (1921); 

*‘Ahram, La Confirenee de Baredone 
eur le traneU el le nouveau droit inter* 
nationak In Travauz de VAeaddmU 
dee Beieneee marake ei pebitiquee^ 


81 (1921); Tonlmin in B.T., 1922* 
1923, pp. 167-178; Fauchillc, $626 
(14); Hostio in /f./., 3nl ser,, 2 
(1921), pp. 532-667 ; Dupuis in Hague 
Recueil, 1924 (i.), pp. 248-2B2 : 
Lederle in Z.T.. 13 (1926), pp. 64-76 : 
Hajnal in Strupp, iii^ pp. 31-34 : 
and see generally on inlslid uaviga* 
tion, Niboyet in Annuoirri 34 (1928), 
pp. 145-172 ; as to other inventions 
emanating from the Barcelona Con* 
ference of 1021 see below, § 268. 

* See Article 5 of the Statute, and 
below, 1 187. 

« See Article 17 of the C^te. 
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they may be situated (Article 12). The Statute does not 
entail the withdrawal or prevent the future grant of any 
greater facilities for freedom of navigation under conditions 
consistent with the principle of ecjuality (Article 20). The 
Statute does not attempt to regulate the rights and duties 
of belligerents and neutrals in time of war, but nevertheless 
‘ continues in force in time of war so far as such rights and 
duties permit * (Article 15), Disputes, failing settlement by 
the mediation of the Advisory and Technical rommittee of 
the League Organisation for Communications and Transit 
or by some other means, wc*re to be referred to the 
Permanent Court of International Justice (Article 22). 

The relation of the above-mentioned Barcelona Convention 
to the Peace Treaties is that it is ‘ the (Jcneral Convention 
(to be) drawn up by the Allied and Associated Powers and 
approved by the l^eaguc of Nations,* which is referred to in 
the Peace Treaties ; but It docs not modify any existing 
greater facilities for free navigation whicli those treaties may 
create upon conditions consistent wdth the principle of 
equality. 

As some of the States wished to go even further than the 
opening of ‘ navigable waterways of international concern ’ 
and to open puniy national waterways, an Additional 
Protocol of the same date w-as signed and ratifieil by certain 
States,' whereby they grant to one another, ‘ on conoirion 
of reciprocity ’ and in time of j>eace, either (a) ‘ on all 
navigable w’aterways* (that Is, presumably, rivers, canals, 
and lakes) or ® (6) ‘ on all naiuralbj navigable w ater- 
waj’s * (that is, presumably, rivers and lakes) tinder their 
sovereignty or authority and accessible to ordinary com- 
mercial navigation to and from tKe sea, perfect equality of 
treatment for the flags of any signatory State ‘ns regards the 
transport of imp^irts and exports without transhipment.' 

GmeraL- After tlie Fii'st World War there took place 
imt>ortant applications of the principle v ^ free navigation 
upon rivers, the essence of which is the admission of the 

' Inolading (Jraat Britain an tt> • BtaUs mint declare on aigmng 
' all navigable vaterwavi** whether they accept alternative (a) 

or the more limited alternative (6). 
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of all States upon terms of equality and subject to the 
payntent of such dues only as are equitably required for 
maintaining and improving the conditions of navigation. 
The principle cannot be described as a recognised rule of 
customary International Law, but machinery now exists 
in the Barcelona Convention of 1921 whereby it is capable 
of becoming a world-wide principle of conventional Inter- 
national l..aw. The League of Nations created an Organ- 
isation fur Corapiurucations and Transit, an international 
body to safeguanl and foster the principle.' It was under 
the auspice-s of the League aixd due largely to its Consuitativ c 
Committee on Commimications and Transit that a series 
of conventions relating to the unificatinn of river laws was 
concluded in 1930.* 

unite- § I78c. Apart from navigation on rivers, the question of 
Hwof *** utilisation of the flow of rivers is of importance.® With 
Riven, regard to national rivers, the question cannot ind(>ed be 
raised, since the local State is absolutely unhindered in the 
utilisation of the flow. But the flow of not -national,* 
boundary, and international rivers Is not within the arbitrary 
power of one of the riparian States, for it is a nHo of Inter- 


^ 8<*httckintt uiid \\ ehlx'rg, pp. 
733.543. 

* The Conferenoe m qucfttion wa« 
held at Geneva in November and 
1>ecember 1030. It adopted, on 
December 0, the following Con- 
ventione* 0) Convention on the 
Registration of Inland Navigation 
Vesaela. Rights in rm over Such 
Vessels, and oAier Cognate Questions . 
Doc. Conf. U.D.F. 38 (1) ; Hudson, 
Legidaticn, v. p. 822 ; Paiin^eo, 
Vunifcation tTiUmalionale des 
Ugfs d hypdMqwt cn droit maritimt 
d tn droit flunal (1933); (2) Con- 
vention on Administrative Measures 
for Attesting the Rights of Inland 
Navigation vessels to a Flag ■ Doc. 
Cbnf. y.D-F. 09 (l) ; Hudson, /^ur. 
kUim, V. jp. 848 ; (3) Convention for 
the Unification of Certain Rules 
Conoemiiu Collisions in Inland Na\]- 
gation: Doc. Conf. U.D.F. 07 (1); 
Hudson, litgudation^ v. p. 8101 ; 
Cbargn^a-Kanptinann in Saviga- 
lion 4u mn, viii. (1930), pp. 4242 ; 


Nihojet in HI., 3rd ser., 12 (1931), 
pp 30,3-324. 547 .577 ; Kuhn in /4.J , 
2d (1932). pp. 121 12i. And see 
i’un vent ion on the Measunmient of 
Vf*sj«el» FmploMMtl in inland Naviga 
tion of Novcmlicr 27, 1925, which 
provideh that ineaauiemeiit tertifi 
rat»‘s wsued hy the eom|)eient 
authoritien of one of the contracting 
paities in acrorflance with the 
proviHiotiR of the Convention shall 1 h» 
acceptefi. to the e\ciusion of others, 
by the authorities of the other con* 
tracting parties : JL-.Af.T’J?., 07, p. 03 , 
Hiidwm, LegtsUdion, in. p. 1808. in 
June 1947 an International Congress 
of River Transportaliouj, convened 
by the fntemalional Committee on 
Iniand Navigation, was hild in Paris. 

• The work of SchujfthesH, Dai 
ifUirn<U%onale WaMemrk^ (1910), is 
most valuable on this question. Ree 
also Ijederle't book, cited above, pp. 
187-209, and the authori and casss 
referred to below, p. 470, a. 24 

* Or pluri-national. 
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natiotial Law ^ that no State is allowed to alter the natural 
conditions of its own territory to the disadvantage of the 
natural conditions of the territory of a neighbouring State. 
For this reason a State is not only forbidden to stop or 
divert the iBow of a river which runs fronr its own to a 
neighbouring State, but likewise to make such use of the 
water of the river as either causes danger to the neigh* 
bouring State or prevents it from making pro})er use * of 
the flow of the river on its part.® 


> See above, $ 127. 

* For an ezhauetivo and caiefu) 
treatment of the ^hole ciubjei't 
Smith, 77i€ KcofUimtc fJ$€ of Juter- 
natumal Riven* (1931), whose ron* 
cluBiona aro full^* lu aocordaTite uitli 
the view prop<»unded in the text. See 
alao Uaekwurth, i § M> ; i. 

up. 31S et aeg., and Neuine^er, Etn 
lieitrng zutti titurtiuituu tier* W tuner- 
recht ifi Eestnehrxjt fdr O. ( ohn (1915) 
And «ee the Kv'hanK^ of Notef* of 
May 7, 1929, lK‘tween (lieat Britiun 
and K|fV|»t eotii'erninf; the use of the 
aatont of the Nile for inigatioti 
purjiosea. Treat) Serios, No 17 (1929), 
and, (nr tho pre<^Mlifi^ dim uhnioii, 
Kevpt No, I (1928), ('md. 3050, M 
to the (fttsh river in Kritrea and the 
Sudan see the unsv^er m the Houho 
of Commons, Ijondoii Timejt news* 
fiajier. Mav 8, 1924. As to the Hiu 
Orande see aii opiniun uf the 1 .aw 
O flieeia of the rniteii Mates, vkhnh 
ap(H'aiH to be (d more general applua- 
turn liiifl to eoiitlnt vith (he views aa 
to user expressisl al>ove in § 178r, m 
f’.iS f>|>intons nf Atiorney fieneral, 
21 (Ift93-1K97), p. 271 St»e also 
AJ., 0(1912), pp. 478 485 , llawkiiiH 
in TtmpU Lav ^worferfy, 5 (1930- 
1931 ), pp. 193-207. ^nd see a ♦iwision 
of the (lerinaii Suttilttgenchleht*/ of 
Juno 18, 1927, in a litigation between 
Baden and VVurtteiiiU'rg regarding 
the use of the Panulie, which supports 
the view a« to user expressed in the 
text : SfiUektidunyen cfar /feicAs 
^ pericAla in Zinlwrken, vol, cxvi , 
Appendix, p. 18; .tnitiufi Di/gest, 
1927>im Cane No 86. As to the 
Chitjogo SanUarg Duirki case and 
the diversion of waters from the 
Great Lakes see Garner iti AJ*, 82 
(ttm), np. 837.840; Peaiey, ibui., 
83 (1029), pp. 807 328; WUliams 
In Michigan Law ReuieWp 88 (1020- 


1930), pp. 1-25; Smith in R,Y„ 9 
(1930), pp. 144. 157, and in Canadian 
liar Review, 8 (1930). pp. 330-343; 
Kagleton in R.I., 3rd ser., 13 (1932), 
pp. .398-409 ; Lynde in Ilhnttts Ijow 
Review, 25 (1930-1931). pp. 243-260; 
iSimsanan iii A.J., 32 (1938), pp. 488- 
518. On tlio agrec^ment of 1948 
lictween Pakistan and India concern- 
ing the waters of the Punjab see 
Aiidraasy in Hague Recueil, 1951. 
JSee aUo Artzttna v. Caltfornui (1931), 
283 l\iS, 423, as to which see Niles 
in AVir ForJIr L'nii'ereity Jaw Qxmr- 
terly HeiHeu\ 10 (1932.1933), pp, 
188-212; Wiaa^nexn v, iUinote, 

U.8. 200. See also Conneaievi v. 
Haseaehueella (1031), 282 U.8. 660; 
A,J., 26 (1932), p. 163; R.Y., 13 
( 1932), p. 189. Connec ticut attempted 
to obtain an injuiti tion against 
Mashachubctts to prevent her from 
diverting the waters of two ^mal) 
iion-navigable Htreanis, mnni''^ in 
I heir entire uounse within Msssa- 
i busetts but tributary to the river 
('onneetieiit which flow's through both 
Mates The oliject was to provide a 
water stippl) for Boston and its 
neighbouring cities. It was held that 
1 ho alleged pmspei'iive 'damage would 
Ih) negligible in comparison with the 
lienefit to Massachusetts As to the 
diversion of water from the Ideuse 
MO above, § 178. 

* The Institute of Inteniational 
l^w, at Its meeting at Madrid in 
1911, adoptmi a * lUglementation 
Internationale des cours d'eau inter 
iiationaux au • iiit de vue de leura 
forces motnees et de leur utilisation 
iiidustrielle et agricole,* for the con- 
sideration of the several States and 
any such action as they might tliitik 
fit. See Annuaift, 34 (1011), p. 365. 
Sea also Bar in JLG., 17 (1010), 

pp. 281 - 288 . 
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A ' Convention ^ Belative to the Development of Hydraulic 
Power affecting more than one State * was signed at Geneva 
on December 9, 1923, by sixteen States and one Dominion, 
and is now in force. V^le not affecting the right of each 
State, ‘ withiip the limits of International Law ’ discussed 
above, to carry out upon its own territory operations for the 
development of hydraulic power, and. without imposing upon 
any State the duty to take ‘part in joint operations partly 
on its own territory and partly on the territory of another 
State or to submit to operations on the territory of another 
State which might cause serious prejudice to its neighbours, 
it provides that the States concerned shall enter into 
negotiations with a view to the conclusion of agreements 
which will allow such operations to bo executed and will 
regulate the situation created by them.* 


IV 


LAKES AND LAND-LOCKED SEAS 


V»Uel, i. §294— Han, | 38— Philliiuore, i. |§ 205-206a- Twiwt, i. §181— 
Moore, i. — Hyde, i. § §310 Httckworth, i. 

§91 — Fauchille, §§495405, 5!9 - N»». 407— li. 

587-595— Pradier-Fod^re, ii. §§040.tUl)- Nys. i. pp. 488-491- -Ciilvo, i. 
§§301, 373, 3^4, 383 --Fiore, ii. §§811-813, and ('odt, §§284 and KXlo 
Martens, i. § 1(H>— -Hivior, i. pp. 143-145, HiKiOna and (’lokmibiw, 
§§ 160-158 - 'Mjaehetf, Ui Mtr Som et les d^roiU f/e rcntJi'antinoph (1901) 
— Schultheaa, Daa inkmatUmale Wwifierrecht (1915) lioderlo, iJaa Herht 
(Ur internatioTKUen Oeuxtsaer (1920), pp. 125-129- Hunt in .1../., 4 (1910), 
pp. 285-313. 


Lakes and 

Land- 

looked 

Seaeas 

State 

gt)perty 

Biparian 

States. 


§ 179. Theory and practice agree ujion the rule that such 
lakes and land-locked seas as are entirely enclosed by the 
land of one and the same State are part of the territory of 

French Italian Treaty of 1014 on the 
ulilisatioo of the River Koja which 
flows partly in Italy add* partly in 
France. And ttce Annox(|i 111 and V 
to the Peace Treaty of i9& with Italy 
concerning the supply o| water and 
hydro-electric plants onUhe Italian 
frontiers with mnee aitdTVugoslaifia. 
And see the document, on hydro- 
electric use of international rivers 
issued in 1951 by the Kednomio Com- 
mission for iittrope (Doo. B/£CnB/ 
KP/08). 


> LN.T,S„ 36. p. 76; Treaty 

Series. No. 26 of 1925; 20 

(1926). Suppl.. pp. ]45-)52. See also 
the resolution of the Seventh Pan- 
American C6nfer?nce of December 
1933. printed in AJ., 28 (1934). 
Sttppl., pp. 69-6(K 

> See SocUii SrurgU SUcirique du 
Littml MidiUrranien C(mpagnia 
Impme EUUrieU lAguri, decided in 
1930 by the Italian Court of Cassation 
(Aaewol Digid, 1938-1940. Case No. 
47) for the interpreUtion of a 
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that State. Thus Lake Windermere is part of British 
territory, and the Lake of Como is Italian territory. As 
regards, however, such lakes and land-locked seas as are 
surrounded by the territories of several States, no unanimity 
exists. The majority of writers consider these lakes and 
land locked seas to be parts of the surrounfling territories, but 
several ^ dissent, asserting that these lakes and seas do not 
belong to the riparian States, but are free like the open sea. 
The practice of the States seems to favour the opinion of 
the majority of writers, for 8]>ecial treaties frequently 
arrange what portions of such lakes and seas belong to each 
of the riparian States.*'* Examples are * the Ijake of 
C^onstance,® which is suirounded by the territories of Ger- 
many (Baden, Wurttemberg, Bavaria), Austria, and Switzer- 
land (Thurgau and St. Gall) ; the Lake of Geneva, wdiich 
belongs to Switzerland and France * , the Lake.s of Huron, 
Erie, and Ontario, which belong to the British Dominion of 
Canada and the United States of America.^ 


§ 180. On analogy with so-called inteniational rivers, such So-called 
lakes and land-locked seas as are surrounded by the terri- 
torios of several States, and are at the same time navigable Lake® and 
from the oi)en sea, aie called ‘ international lakes and land- 
locked seas.’ Howe's er, although some writers* di.ssent, 
hitherto the Law of Nations has not recognmed the prinr iple 


* Sfo, for iiifttaiKe, (Vilvo, i § 301 , 
('arathmiorv in HoUzfn4i)rJf,i\ p 378 
- As regarrlR the utilisation of the 
flow i>f Burh lakoR aiul the poM 
tion IS the same an with rt^ganl to the 
utilisation the flow of Si'e 

abt>ve. If 178<4, as to l«ako Mu hi^sn In 
time of war such laktMi and seas an* 
likeniNl to the open itea for the pur 
powi of the law of maritime pri£c 
see In re Craft capturtd on the yuiona 
Nuanea^ fllUd) 1*. S3, and AmeruAn 
cases there disousseil, and see below, 
vol. ii. ( 181 (n.) 

. • See Stoffol, Die fierhereit^r 
haiiniue des BodtnKts tinier 6eson> 
dsTSf Rwikchtkhiignng der on thm 
htidtkendin ffoAsilsrecAis (IfHhS); 
I^ederle in Sirupp^ . t. pp. 149- 
161 : Heber, Dtr Bodenm im Volkir- 
rMi in Annakn des deuUeJkn KeieAs, 
W (1^126). pp. 70d97; Doha. 7>fr 
Bodmm im iiUmiHAimakn HetM 


1927 . SihuHttr Die tntwclduf * 
fhaltnmee am 

( 1 % 1 ) 

‘ See Fain hilh*. § 510 (3) 

'* As n*)i;ards juriMdii tion, fiiihenes 
and navieation on the Canadian- 
Amcrnuii lakoh Roe Mwc. i 13()- 
143 , Callahan, Th ^ftiirahig oj the 
Amertran I/olrn and An(fh Amencan 
Relations ^ and I S v Rol^rs 
(I8i*3|. 150 r.S 240 (Siott, Cases, 
p 222) These lakes are not neutral- 
ined, berauw the ni?r»ement made by 
an exchange of Notea between (Ireat 
Hritain and the VniteJ States on 
April 28 and 20, Isli, does not 
stipulate neutraiiHAtton, but only 
limita the number of war-ressels to 
be kept on the lakes by the two 
tlovemmenta. See Moore, i 1143 
* See. for inatance. Itivier, i. p. 230 ; 
Caraiheodory m HoUtsndcrff, il. p. 
378; Caltro, I. § 301 
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of free navigataon on such lakes and seas. In the case of 
the lakes within the Congo district, free navigation is 
stipulated for by treaty.^ It is probable that in the near 
future this principle will be recognised, as practically 
all so-called international lakes and land-locked seas are 
actually open to merchantmen of all nations. Good examples 
of such international lakes and land-locked seas are the 
above-named Lakes of Huron, Eric, and Ontario. 

Tbe Black § 181. The Black Sea is a land-locked sea which w'hs tin- 
doubtedly wholly a part of Turkish territory as long os the 
enclosing land was all Turkish and as long as the Bosphorus 
and the Dardanelles, the approach to the Black Sea, which 
were exclusively part of Turkish territoy, ^^ere not open to 
the merchantmen of all nations. But matters changed when 
Russia, Roumania, and Bulgaria became littoral States. It 
would be wrong to maintain that the Black Sea then became 
part of the territories of the four StateK, for the Bospliorus 
and the Dardanelles, although belonging to Turkish territory, 
are nevertheless parts of the Mediterranean Sea, and are 
open to merchantmen of all nations. The Black Sea is 
consequently now part of the open sea ^ and is not the 
property of any State. Article 11 of tlie Pea^*e Treaty of 
Paris® of 1856 neutralised the Black Sea, and declared it 
open to merchantmen of all nations, but interdicted it to 
men-of-war of the littoral as well as of other States, ad- 
mitting only a few Turkish and Russian public vessels for 
the service of their coasts. But although the neutralisation 
was stipulated * formally and in perpetuity,’ it lasted only 
till 1870. In that year, during the Franco-Prussian War, 
Russia shook off the restrictions of the Treaty of Paris, and 
the Powers assembled at the Conference of London signed, 
on March 13, 1871, the Treaty of I^ondon,^ by ivhioh the 
neutralisation of the Black Sea and the exclusion of men- 


^ Article 15 of the General Act of 
the Qpngo Conference— eee Martenc, 
N.A.0I., 2nd aer., 10, p. 417— by 
whkli free nevigaiion waa onginally 
atipnUted, vat abrogated by the 
Oonventfon aigned at 8t Gemain 
on September 10. 1019 (Treaty Series, 
No. IS (1919), CiikL 477), to far aa 


the Btgnatriricii of that ConTention 
are concerned, but the fr^ navigation 
of these lakes is provided for in the 
new Convention. 

* See below, ^ 262. 

* See Martens, 15, p. 775. 

« See Maitene, N.R.O., 18, p. 803. 
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of-war therefrom were Aboliehed Bat the right of the 
Porte to forbid foreign raen-of-war paseage through the 
Dardanelles and the Bosphorus^ was upheld by that Treaty, 
as was also free navigation for merchantmen of all nations 
on tho Black Sea. No change was made in the latter respect 
either by the Straits Convention annexed to the Treaty of 
l.,au8anne of 1023, which maintained freedom of transit and 
navigation between the Mediterranean Sea and the Black 
Sea,^ or by the Montreux Convention of 1936 which replaced 
it.® Thus the Blai'k Sea continues to be an open sea.® 


V 

CANALS 

Wostlakp, I !>[» 338 34U Ijiuirnte, § 90, and pp 37 140 Philhmore, 

1 Moon*, iii §§330 371 HaiUortb, n. §§216 219— 

H\d< I ^ 20. 19K Fauthillf pp 761 7h2 Pradicr 
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^^76 380 Finic* ( §^6HS6MJ! Mutt ns a §59 I>< i 
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Ham*, Davja, Knapp, ()Ine>. Wambnugh, and Keniioflx in A J ,Z (1909), 
pp. 364 and S86. 4 (1010), p .314, 6 (1911), pp 208, 615, 620— Ix^binann 
in 15./., 23 (1913), pp 46-102- Bat) in Jahrbuchdee VvlherrechK \ (1913), 
pp, 453-480' Dicna in / / , 25 11916), pp 14 22- Biiell in r?€ii6ia Specif 
Studies, VI (1936) No. 3 W iWon in Sockty, \xi (1935), pp 127 144 

Hoakin* in v4 J , 37 (1943) pp 373 387 

* St®6 below, § 197. * Faiichille. §§ 497-70.7, diaousae* 

* A* to the poaitioti uf the Strait* the Btntus of a number of particular 

below, 1 197. sons 

* See be)ow» I 197. 
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CuMb § 182. 1%At canals are parts of the territories of the 
^ respective territorial States is obvious from the fact that 
Aparun they are artificially constructed waterways. And there 
®*****' ought to be no doubt * that all the rules regarding rivers • 
must analogously be applied to canals. The matter would 
need no special mention at all were it not for the inter- 
ocoanic canals which were constructed during the second 
half of the nineteenth century or are contemplated in the 
future. As regards one of these, the Corinth Canal, which 
connects the Gulf of Corintlr with the Gulf of riCgina, there 
is not much to be said.’ It is entirely within the territory 
of Greece, and although the canal is kept open for navigation 
to vessels of all nations, Greece exclusively controls the 
navigation thereof. 

The Suez § 183. The most important of the interoreanic canals 
is that of Suez, which connects the Red Sea with the 
Mediterranean. In 1875 Sir Travers Twiss * proposed the 
neutralisation of the canal, and in 1879 the Institute of 
International Law voted® in favour of the protection 
of free navigation on the canal by an international treaty. 
In 1^83 Great Britain proposed an international conference 
to the Powers for the purpose of neutralising it but it took 
several years before agreement was achieved. This was 
done by the Convention of Constantinople * of October 29, 
1888, between Great* Britain, Austria-Hungary, France, 
Germany, Holland, Italy, Spain, Russia, and Turkey. This 
Treaty comprises seventeen articles, the more important 
stipulations of which are the following : 

(1) The canal » o[>en in time of peace as well as of war to merchant- 
men and men-of-war of all nations. No attempt to restrict this 


* See, however, floJIand, Ntwiie^, 
p. 278. 

* That 10 , national nvers; tee 
above, f 176. The watem m canals, 
at any rate a canal not international 
ised, are national waters. 

* Stt below, vol. it. { 32&:, and 
FanehiUe, {{ 6U, 1460. 

* See R.L, 7, pp. 682-694. 

* See Annwirt, 3 and 4 , i.a 
p.a49e 

* See Martens, 2nd ser., 

16, p. 667. Great Britain became a 


party to the Convention of Con 
stantinople subject to a certain 
reservation, which was, however, re- 
moved by Article 6 of thf Declaration 
respertina Eji^ypt and Mdrocro siftned 
in ixindon on April 8, 1904, by (ireat 
Britain and FVanre (see Pari. Paprrg, 
France, No. 1 (1904), p. 9). See 
Holland, Studies^ p. 29«% and West- 
lake, I. p. 346. The status of the 
Sues Canal was dwcutfod by the 
Permsnent Court in tbt) WirnlbiUm 
case, Series A, No. 1. 
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free use of the canal is allowed in time either of peace or of war* 
The canal can never be blockaded (Article 1). 

(2) In time of war, even if Turkey is a belligerent, no act of 
hostility is allowed either inside the canal itself or within three 
sea miles from its ports.^ Men-of-war of the belligerents have to 
pass through the canal without delay. They may not stay longer 
than twenty-four hours, a case of absolute necessity excepted, 
within the harbours of Port Said and Suez, and twenty-four 
hours must ela])sc between the departure from those har- 
bours of a belligerent man-of-war and a vessel of the enemy. 
Troops, munitions, and other war material may neither be shipped 
nor unshippc^l within tlie canal and its harbours. All rules 
regarding belligerents’ rnen-of-war are likewise valid for their prizes 
(Articles 4, 5, 6). 

(3) No men-of-war are allowed to ho stationed inside the canal, 
but ea<‘h Power may station two men-of-war in the harbours of 
Port Said and Suez. Helligerenta, however, are not allowed to 
station men-of-war in these harbours (Article 7). No permanent 
fortifications are allowed in the canal (Article 2). 

(4) The signatory Powers are obliged to notify the treaty to 
others and to invite tln*ixi to aceede thereto (Article 16). 

On Decornber 18, 1914. (ireat Britain proclaimed a 
protectorate over Kgypt. By the Treaties of Peace, Ger- 
many * and Austria ^ con^mted to the tran.sfer to the British 
Government of tlie powers conferred by the Suez Canal 


‘ As to the {KHiition ni the Canal 
during the World W.ir hce Thf 
Ptndnit, Hfhifotnnd, and 1 1010] 

2 A.C. l»n ; 2 U and V.V f 1 Ul ; Th 
sudtiutrk (lynj A , 2 Tl. and 

473; H.M /*r/>rj/r<?X<*r v 
liffitfiches Kofdtn DepU |UU0] A.<\ 

211! ; 3 B. and (MU’. ; Minx, 

vnK 11 . p. 245. n. 3: and (lairuT. 
Priu fMit during ihr. ll’arM War 
(1027). ^ 174, 217. A« thti 
position of the Sue? ('aftal in the event 
of application of aar.clionH uiuler 
Article Ifl of the Covenant w'e Buell 
in Oenrv<i fipi^cial Studio, \i (1335), 

No. 3, and in Jff.f/., 43 (iy3«). pp. 50- 
70 ; Ouibal, Peni^on frrtnrr le PanaJ 
d€ Sttetf (1037); l.rfindeeher m PJ, 
{Oenrm), 13 (1935). pp. 204-220; 
Hoskins in Foreign Affatrs 
U (1036). pp. 03- 101 Throughout 
the Italo-AbyiMiiniati dispute it was 
never maintained by the Britiah 
l^tovernmeni that, as between mem- 

VOL, 1. 2 H 


bera of the league of Nations ^e 
pn)si»ion«< of the Convention of 1588 
|H^tM»eaM*d. Ill rdttion to Artn i IB 
and 20 (hoc a)«i\e, § 1B7oo) »f the 
<'o\enant, a atatua thfTcrent from or 
.‘•u|K*Ti»>r to any <»ther treaty binding 
upon niemlM^ra of the League. This 
attitude, It is liebeved, was in accord- 
am*e with the exiatmg legal position. 
The difficulties in the way of chising 
the Suez Canal to Italian shipping 
%iere of a political, not legal, nature. 

(1935' (*md. 5072. It war stated 
on M. 13 ' B, 193C, by the British Foreign 
Secretary that ‘ the Canal could not 
have been clotied exrcpt by ljcag:ue 
action*: 311 H.C. IVb. 5 a., cols. 
1732-1741. And see generally Sieg- 
fried in flagtt RecneiL 74 (1949) (M, 
pp. 5-68 and (biillien in Etudes Of^nrgrs 
«SVrff« (1950), vol. ii., pp. 735-752. 

* Article 152. 

• Article 107. 
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CSonvention upon the Sultan, and by Article 17 of the 
Treaty of Lausanne, of 1923 Turkey renounced all her 
rights and titles over Egypt as from November 5, 1914. 
Great Britain, in declaring the independence of Egypt on 
February 28, 1922, reserved for future negotiation between 
the British and Egyptian Governments the (piestion, 
amongst others, of the defence of the canal.^ In Article 8 
of the Treaty of Alliance of August 26, 1936, between Great 
Britain and Egypt, the parties recognised that, while the 
canal was an integral part of Egypt, it was an essential 
means of communication between the different parts of the 
British Empire. Provision was therefore made for ensur- 
ing the defence of the canal by British forces stationed 
in Egyptian territory in collaboration with Egy|>tian forces.*^ 
§ 183a. The Kiel Canal, which connects the Baltic with 
the North Sea, was constructed by Germany, mainly for 
strategic purposes. It runs wholly through German territory, 
and before the First World War, although Germany in fact 
kept it open to vessels of other nations, she controlled 
navigation, and could at any time have closed it to them, 
apart from any special treaty relations. But by Articles 
380-386 of the Treaty of Peace with Orniany itjs provided 
that ‘ the Kiel Canal and its approaches shall be maintained 
free and open to the vessels of commerce and of war of all 
nations at peace with German}’ on terms of entire ecpiality,’ 


* 8c« above, § 93a. 

* Treaty Series, No. 6 (1937;, 
Cmd. 3360. An Annex to Artu'Ie 8 
lays down the sixe of Bntish forces to 
be stationed in Egypt. At the end 
of twenty years tho question whether 
the presence of Bntish forces in Egypt 
» still necessar}', shall be decidcfl, in 
ease of disagreoinent, by the Council 
of the League or another body to be 
agreed upon by the parties. See I/) 
Oof! in R.a„ 46 (1039), pp. 142158. 
For the Britmh'ltalian Agreement 
(Annex 8) of April 16, 1938, reaflirm- 
tng the intention of the parties to 
amde oy the provisions or the Con- 
vention of 1888, see Cmd. 5726 (1938 ) ; 
Doeumnts, 1938 (1), p. 148. In 
August 19^, following upon previous 
precaotioDary measures, the British 
naval aothoritfes in command of the 


defences of the ('*anal look over the 
control of the mtcresls of the Suer 
Canal Company. During the aar the 
Canal was repeste<Uy attsckwl by 
Italian and German air forces. .See 
Hoskins in .4 J., 37 (1943). pp. 373- 
385. Following upon hostilities in 
Palestine in 1948, Kgypt. in pursuance 
of what she considered n lawn! block- 
ade of Israel Mubsequent trt the armis- 
tice concluded lietwceii her and other 
Arab countries with Israel established 
a regime of visit and search of ships 
passing through the cantjfl. In 1951 
the Swurity (JouiicU in 4 l^solution 
describerl the blockade thin instituted 
as unjust ifiiHl interferende with the 
rights of navigation ani| oallod, un> 
successfully, u^n Egypt |o terminate 
the restrictions thus {mtKKMtd. Bet 
LOJ..Q,, 1 (1952), pp. 8541. 
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and that only such charges shall be levied as are intended to 
cover in an equitable manner the cost of maintaining or 
improving the conditions of navigation. 

In 1923 the status of the Kiel Canal came before the 
Permanent Court in the case of the Wimbledcm} The Court 
by a majority,* in giving judgment against Gemany, held 
that the Kiel Canal was to be open to States at peace with 
Germany, even if these were engaged in a war in which 
Germany was neutral. Further, the Court, after examining 
the treaty provisions affecting the »Suez and Panama Canals 
{which, however, differ from the Kiel Canal provisions in 
that the last, unlike the two former, has not been placed 
outside the region of war), stated that the precedents of the 
Suez and Panama Canals^ 

‘ are merely illustrationp of the general opinion according to which, 
when an artificiol waterway connecting two open seas has been 
permanently dedicated to the use of the whole world, such water- 
way is assimilated to natural straits in the seiibe that even the 
passage of a belligerent man-of-war does not compromise the 
neutrality of the sovereign State under whose jurisdiction the waters 
in question lie.^ 

On Xoveinlicr 14, 1936, (Jermany denounced imilaterally 
Articles 3H0-386 of tlie Treaty of ^Vrsiiillcs. There was no 
express protest on the part of the majority of the interested 
signatories of the Treaty.^ 

§ IS4. On November IH, 1901, the United States iindThe 
Great llritain concluded the so-called Hay-Pa uneefote(;^„i^l^ 
Treaty ^ providing for a canal between the Atlantic and 
Pacific Ocean.s. by whatever route might he considered 


^ Serk'H A, Nn I wan a 

Hritiah ship charten-d to a French 
oomi^ny ami carrying a cargo of 
muniiiona from Siilonika to l^img 
for the Pohah Ooveninieiit. then at 
war, or annmeil for the piir)>oao« of 
tha judgmont to lie at war. with 
Ruiaia. The Oorman t^ovornment 
rafuaed to grant a requewt for the 
pMaae of this vresol through the 
Kiel Canal under Article aso of the 
Treaty of PMoe, on the ground that 
paaaage would constitute a 
broach of oertab German Neutrality 


Onierfi and involve Germany in a 
bn‘ach of neutrality. The \e8ae) 
e\eniualh proceetlwi by Skaaeii to 
Dantig, and loU thirteen days owing 
to the denial of (av^aage Through the 
canal. For literature oce ^low, 
rol. ii. § 20ctg. 

* MM. An. '^*tti and Huber ana 
LVofeasor Schucking delivered im- 
portant diiBenting judgments. 

^ At p. 28. 

* See above, § 17Sa. 

* See Moore, ih. | SeS-StW. 
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expedient, and superseding «the Ciayton-Bulwer Treaty.^ 
Under the Treaty of 1901 the United States has the ex- 
clusive right of providing for the regulation and manage- 
ment of the canal, and a number of rules, substantially as 
embodied in the Suez Canal Convention, ai*e adopted ^ as 
the basis of the neutralisation ' of the canal.^ 

It 18 to be free and open to the vessclH of cominerco and of war 
of ail nations observing these rules * on terms of entire equality * ^ , 
lb is never to be blockaded, nor shall any right of war be exercised 
or any act of hostility be comnutted within it. The United States 
IS, however, at liberty to maintain such military pohce along the 
canal as may be necessary to protect it against lawlesbuess and 
disorder ^ The transit of belligerent vessels and prizes through the 
canal is to be effected with the least possible delay, and they may 
not revictual, or take any stores, except so far as may be strictly 

^ Already \n 1850 Great Britain in tho H imOleihn < ase, Sori*^ A. 

and the United States, in the 01a> ton No ] 

Bulner Treaty of Waahingrton (hw • For the dinputt with the I nited 
Martenn, N.ROt 15, p lh7, and States which at oat ufKiri this t\ pica 

Moore, in §{3513^5, applicable ««ion and wsr amirahh <H»ttIed ui 

also by Article 8 to a proposed canal lull sec i*arl Pfii>t^rM Mim. No 111 

thxoagh the Isthmus ol Panama), had (10l2i, Cmd ivlol Opptmh#*im, 7Ar 

stipulato<l the free navigation an<l Panarna ( ntwl Conflict (2Md ed 
neutrahsation of a canal between the 1913) , liuhanK The Punafna f a rial 
Paoihn ami the Atlantic Oiean pro- t'Wrorerip (1913) , Moot, The Obhga 
posed to be constructed b> wa> Uonn oj th* Vnxted nuto Pavatmi 
of the rivet San Juan do Nicaragua (anal To\ln (lull), and art idea 
and either or Ixitli of the lakes of m the Tajiv' Matjaz^nc and Ffiifw. 
Nica^gua and Managua In 1881 tiH (1912 1913/. d , h (1UJ2), and 
the budding of a canal through the 7 (1913), H J , 2nd acr. It (1912), 
Isthmus of Panama was taken in hind Z \ U (1913) 7 /, 23 (101 t), dahr 
but in 1888 the work was Htoppi d 111 hitch far \hlktrrt hi, 1 (1013). and 
consequence of the tiiianual collapbe A S’ 7 flOH) 

of the company undertaking its con- * On the question whether the 
stnictioii After this the United United state s han i right to fortify 
States came back to the old project the Panama ( ana) Ilairis aii^ 
of a canal by way of the ri\4r Davis in AJ, .3 (1909), pp 354- 
San Juan de Nicaragua Jboi tho 304 and pp. 883 HUS, and OIney, 
» eventuality of the completion of this Wambaugh, and Keruudy in d J • 
canal, Great Britain and the Unitdl 5 (1911), pp 20S, 615, 620 In 
States signed, on February 5, UHH), Febniary 1929 the UnittKl States 
the Convention of WaAbirigtoii, which issued regulations lonoerning air 
stipulated for free navigation on, navigation in the Panama IJhnal Zone 
and neutralisation of, the proposed and declared the latu r, inrludmg the 
canal on the analogy of the Con- threo-miie limit, to bo a * ln])itar\ air 
vention of Consta.itinopie, 1888, re space reservation * The ^-giilations 
garding the Suez Canal; but this prohibit, infer o/m, the mojcing of any 
oonvention was not ratified, because photograph of military^ or naval 
the Senate made amendiyents which installations of the Panima Canal 
Great Britain could not acMiept. Zone without the perrnisiion of the 

* The sUtua of the Panama Canal GoYemor ^4./, 23 (1939), SuppJ,, 
wasdisoiMsed by thePennaiwnitCkiiu^ pp. 121-129, See also abojre, | iff. 
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necessary. No belligerent is to- embark or disembark troops or 
munitions of war in the canal, or in the waters within three marine 
miles of either end of it. A belligerent war-vessel may not remain 
in such waters for more than twenty-four hours at any one time, 
except in distress, and may not depart within twenty-four hours 
from the departure of a war- vessel of the other belligerent. All 
works necessary to the construction, operation, and maintenance 
of the canal arc to enjoy immunity from attack and injury in time 
of war .18 in time of peace. 

On November 18, 1903, the ao-called Hay-Varilla Treaty ^ 
w^as concluded between the United States and the new 
Republic of Panama, according to which, on the one hand, 
the United States guarantees and will maintain the in- 
dependence of the Republic of Panama, and, on the other 
hand, the Republic of Panama grants to the United States 
in jierpetuity for the construction, administration, and 
protection of a canal between ('ol6n and Panama the use, 
occupation, and control of a strip of land required for the 
construction of the canal, and, further, of land on both 
sides of the canal to the extent of fi\e miles on cither side 
with the exclusion, however, of the cities of Panama and 
Colon and the harbours a<ljacent to the.se cities.* According 
to Article 18 of this 'JVeaty the canal and the entrance 
thm'to shall be neutral in pcrjH.*tuity, and shall be open 
to vessels of all nations as &>tipulated by Article 3 of the 
Hay-Pauricefote Treaty. 

The Panama Canal was o}>ened in 1914,® and rules for its 
operation and navigation w'ere issued by tl\e United States.^ 


* Mart4*na, 2nd scr., 

p. 599. 

■ In the Tr^Aty of Man'h 2, lOSa 
(ratified in 1959), tb*' I’liitcd StnUw 
waivetl it.a ri 4 ?ht to make uw of the 
laiida and watera outride the (^anal 
Z<>n«, other than those aln^ady under 
iU jiiriiHliotion (Art. 2) : A.J., 34 
(1940), 8nppl., p. 140. 

■ By A Treaty between the United 

Statea and Nicaragua, aigiied at 
Waahington on Auguat 5, 1014, 

and ratified on June 22, lOld. 
Nicaragoa granted to thn United 
States, in return for a sum of 
$3,00Ct000, the exeluaiire right to 
(H>n8truct and manage an inter- 


tHMianio canal through Nicaragua. 
StH* A,J., 10 (1016), Suppl., p. 268, 
and see Finch in AJ, 10 (1016), pp. 
341 351 ; and for a protest againet 
ihw Treaty above, $135 f2). 

* After the outbreak of the First 
World War. on November 13, 1014, a 
proclamation aa« isaued preacribing 
rules for ita use bv belligerent vesaela 
(.4J., 0 (1015), pp, 167-176), and 
when the Ibr'isl Sutca had entered 
the war a fnrtuer proclamation wae 
leaned on May 23, 1017 11 

(1017), Suppl., pp. 165-168; and aee 
lielow, vol. 11 . § 72 (4)). For the 
varioua meaeurea taken by the United 
Htatea in relation to w Panama 
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§§ 177-180— Hyde, i, $$ 141-14^5. 164— Fenwiek, pp. 250-260- Bluntachli. 
§§302. 309-310— Hackworth. i. §§ 92-99— Hcffter. § 75 -FauohiUe. §§491- 
496, 517, 51S, 624-U26--4Sibert. pp. 710-738. 783-787- Po.spagnot. §§403- 
414 — Pradier-Poden^, ii, §§ 017-039- -Nya, i. pp. 640 509 Rivier, i, pp. 
146-153 -(Jal\o. i. §§ 363-3415— Suarez, §§112-114, 121 -Piorc. ii. §§801- 
807. and Corfe, §§ 207-271. 270-278. 10,30^ -Martena. i. § 90 De Liuiter, i. 
pp, 389-400, 426 430 -Travera, §§ 885-943— Holland, Lecture^t. pp. 139-147 
— Smith, ii. pp. 124-264 — Gidel. Lt droit iMtrnaiioiml puldic de la r/wr. 
vol. ii. (1932) and vol. lii. (1934) (this is a monumental work indispensable 
for any detailed study of the question) — Higgins and Polouihos. §§77- 
142, 270-280 — Bynkershoek, De Jh>minio Mans and Quuesitimes Juris 
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Hechte (1897) — ^Perels, §6 — Fulton, The Soitreigntp of the Sea (1911), 
pp. 637-003 — Racstad, La mer terriioriale (1913), and in Ji.G., 19 (1912). 
pp. 698-623, 21 (1014). pp. 401-420 -HiUe, Die lte(kUurhtlh,isse dtr 
KUststigetciisscr (1918) ('*ro<*ker. The Ext* nt of the Margmat St a ((Collection 
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tion in Marginal Seas (1929) — Bustamante y Sirven, La mn tmilonah 
(tran]gted from Spanish, 1930} -CVieneii, Das Kilstenmetr im Fneden 
(1033) — Munch. Die technischen Fragtn des Kustenweers \i934) -Baidoni, 
II mare territoriale nel diriHo tnfemazionale commune (1931) C’ansacchi. 
Voccupazione deijmari costien (19.30)- Moyer, The Ertevt of Jurisdiction 
^ in Territorial Waters (1937> — Florio, Jl mare territoriale a la suu delimit 
taziont (1047) — ^Martens in Jt.O,, 1 (1894), pp, 32-4:i-— Aubert, i6k/.. pp. 
429-44 1--Engelhanlt in /?./., 20 (1891), pp. 209-213 -Gociey m H.O,, 3 
(1890). pp. 224-237- -Lapradelle in /f.G., 6 (1898), pp. 264-284, 300-.347 
— Kraemcr in Z.T., 7 (1913), pp. 123-1.52 Suhnond in L.Q.H., 31 (1918), 
pp. 236-252- -Brown in A,S, FroceeUttigs^ 192.3, pp. 15 31 NieWn, thid., 
pp. 32-39 --Paulas in ILL, 3rd ser., 5 (1924). pp. 397-424 Clemuison in 
B,Y., 1926, pp. I44-16K —Penn in A.J,, 20 (1926), pp. 16.5-482 (historical) 
—Grey in L.Q.R., 42 (1920), pp. .3.50-307 — Niorat‘> or m Z.L, 30 (1926), 
pp. 1-40—- Report for i.eague Codification Committee by Schut'king, de 
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Canal as a neutral and a belligerent in 
the Second World War see P^elford, 
Tks Panama Canal in Ptaot and War 
(1942)^ pp. 122-152. When in 1941 
Oongreee provided for the acquisition 
of domestio and foreign vessek within 
the juriadictlon of the United States. 
Ibe jpteaideni authorised the seizure 
of foreign vessdb lying idle not only 
la the i^NTts of tba United State#, but 


also in those of the Philippine islands 
and of the Panama Cangl : see thid.. 
pp. 177-180. See alSb generally 
McCain, The Vnited States and the 
RepuUie of Panama (Ifif?); Padel- 
ford, op. cit., and in A JJ, 34 (1040). 
pp. 410-442, 001-637, and 36 (1041U 
pp. 54-89; Coseniini in 8 

(1939), pp. 175-18Q. 
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, (an oxhaiwtive study)— Hoeti© in R.L, 3wl ser., 8 (1827), pp. 215-238*- 
Grey, ibid., pp. 123-142— Wilson in A.8.'Pf0C€iiditi^$, 1928, pp. 93-101— 
Raestad in K./.. Srd ser., 11 (1930). pp. 147.183— Kelaen in Hugve RetueH, 
vol. 42 (1932) (iv.). pp. 226-234 -fJidel, ibid., vol 48 (1934) («.), pp. 137- ‘ 

240— Baty. pp. 1 16-170 and in AJ., 22 (1928). pp. 603-537— Harvard l^raft 
Oinvention (and (Jomment). A J„ 23 (1929) April, Special Number, 
pp. 243-365 -<V)nferenre for the ('(Miifiration of Tnti^mational Law, 
of THucitMum, vol. ii Territorial Waters -U alker in ILY., 22 (19451, 
pp. 210-231. 


§ 185. The maritime belt is that part of the sea which, l'*®- 
in contradistinction to the open sea, is under the jurisdic- 
tioii of the littoral States. But no unanimity exists as to 
the nature of the jurisdiction of the littoral States.^ Many 
writers maintain that it amounts to sovereignty, that the 
maritime belt is a {mrt of the territory of tlie littoral State, 
and that tlie territorial supremacy of the latter extends 
over its coast waters. Whereas it is nowadays universally 
recognised that the oi)en sea cannot be State property, such 
part of the sea as makes tlie coast waters would, according 
to the opinion of these \^riters, actually be the State property 
of the littoral vStates, although foreign States have a right 
of innocent passage for their merchantmen through the < 
coast waters.* On tlie other hand, a minority of writers® 
deny the territorial character of the maritime belt, and 
concede to the littoral States, in the interest of the safety 
of the coast, only certain powers of control, jurisdiction, 
police, and the like, but not sovereignty. The practice 
of States seems to agree with the first-mentioned view. 

Thus, for instance, in the Air Navigation Co"»vention 
of 1919* the contracting parties defined State territory as 
including, amongst others, the territorial waters adjacent 


• FAurhillc. §§ 492-492 (9), discuMee 
thr different thenncfi in §;re«t detail. 

• But then© water* are not nalinnal 
but temtonal water*: see al>ove. 
§172. 

• Their arf^ument* are very ably 
atated by lapradellc in H.O , 5 (1898), 
pp. 273-284 and 309 330. See alao 
the ThirtAui ca*e, decider! on May 24, 
1936, bv the French Ctmml d*£lat to 
the effect that territorial watera do 
not form part of %State territory ; 
RJ (Paris), 17 (1936), pp. 303-310; 
Annuai Digtsi, 1935-1937, Cace No 


59. And aee, to the *ame effert. the 
decision of the Civil Tribunal » f Brest 
of .\pril 27. 1939- ibid.. 1938-1940, 
Ca^ No. 48 (rompaj^ni* Fmn^ise dss 
Cdbtss Tif^graphigvss v 
lioa Frati^atsf dss Ihuanss) 

**Soe below, p. 519. In the cowrue 
of the prepo« »tory work of the Hague 
Codification Conference in 1930 
praeticallv all State*, including Great 
Bdtain, 6ermany, Italy, and Japan, 
•spresaod theniselve* in favour |^f the 
•ame principle : Basss of Disewsiaa, 
ii. pp. 12-17. 
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thereto (Article 1). Supporters of that view rightly main- 
tain ' that the universally recognised fact of the exclusive 
right of the littoral State to appropriate the natural pro- 
ducts of the sea in the coast waters, especially the right to 
fisheries therein, is consistent only with the territorial char- 
acter of the maritime belt. ,The argument of their opponents 
that, if the belt is to be considered a part of State territory 
every littoral State must have the right to cede and exchange 
its coast waters, can properly be met by the statement that 
territorial waters of all kinds are inalienable appurtenances ’ 
of the littoral and riparian States.* 

§ 18fi. Be that as it may, the question ariscH how far into 
the sea those waters extend which are coast waters, and 
therefore under the jurisdiction of the littoral Stat<'. Here, 
too, no unanimity exists as to the breadth of the belt or 
the point on the coast from which it is to b(> measured 
(1) With regard to the latter the general, though not the 
universal, practice has been that territorial waters art* drawn 
along the low-water* mark following the sinuosities oi the 
coast. Although the Hague (’onference of l!)30 adopted no 
Convention on the subject of territorial waters, the attitude 


1 Hall, § 4) The queetion is dia- 
cusHed b> Heilborn, Syiitm, pp 3t> 58. 
SchAikinq, op, cU, ^ip. and 

Gidel, ui. pp 23 - 46 , 163 - 192 . 

* above, § 176. BynLer8book"i 
opinion {De Dtmtvto j/aria, c. 6) 
that a liltoral State (an aliertato ite 
maritime Ijelt without the itiielf 
la at the present day untenable. 
Thu question was discussed id con- 
neotion with the Belgo-Dutch iiegotia 
tions regarding the Scheldt Treaty 
and the Passage of Wielingen; sec 
above, § 17S, and Fauchille, { 492 (10), 
p 172, 11 1 

• The fat t that Article 1 of C'onven 

tion 13 {Rights and Duties of Neutral 
Powers in Maniitne War) of the 
Second Hague Pea< e Conference, 1907, 
tpeaj|g of 'sovereign rights ... in 
neutral waters * wontd seem to 
indicate that the States themselves 
consider their sway over the maritime 
belt IP be of the nature of sovereignty 
The Privy Council in Attofney^Otmm 
for Cokmihta v. A ttom^-Gsfierol 


Jot Canada [1914] A C 16.3, at p 174. 
diNlared that the question was not 
settled And see the Luheck Bay dis- 
pute mentioned below, { 19J, p. 506, 
n 1 

♦ Some writers hidd that the lino ib 
to be drawn along the highwaUr 
mark. (Hhors drew it ahuig the 
depths where the wntds (oiwc* to he 
navigable Howe\er. the gooeral 
tendency was to treat the low water 
mark as the starting jvunt See 
.4nn»rjtrc 12. p. 220, for a Resoiu 
tion of the Institute of Inteniational 
l.iaw to t ha t eff er t . See also A onuairc, 
25 (1912) pp 375 39<|; 26 (1913), 
pp 40.3-412, and 32 (1926). pp. 146 
164 See, m pnrticuliir. <?idel, m., 
pp. 46-152. 492-663 {n the Anplo- 
Aofwegtun Fuherus ema the Court 
' had no difficulty in finfing ' that for 
the purpose of measurirto the breadth 
of the temtorial waters the low-water 
mark-'as opposed to tlie high-water 
mark or the mean bettmen the two 
tides- -has been general^ accepted in 
praetke : /.(; J, Rapartf 1951, p. 12S. 
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of Governments both prior to and during the Conference dis- 
closed general agreement in support of that method.^ How- 
ever, in the Fisherien casc‘ between the United Kingdom 
and Norway, decided in 1051, the International Court of 
Justice hold that the belt of teiritorial waters may follow 
the general direction of the coast and not necessarily all the 
sinuosities of the coast. The Court gave its approval to 
the method of straight base-lines used in tlie past by some 
States and consisting in the selection of appropriate points 
on the low- water mark and drawing straight lines between 
them. For this reason the Court held to be in conformity 
with International Law' a Norwegian decree of 1935 which 
delimited the Norwegian fisheries zone ^ by reference to the 
latter method. These straight lines of substantial length,® 
thus drawn, encompa^ssed large stretches of water which 
hitherto wert ^^^‘nerally believed to form part of the high 
seas.® The principle of straight ba«»e-Iines following the 
geniTal direction of the coast must heneefortli b<‘ regarded 
as having acquired a prominent place in International Law\ 
though it is probable that only a further < laboration, in the 
sense of setting a limit to the length of the straight lines 
an<l their distance from the e«)ast, of the principles estab- 
lished by the (^ourt in this important Jinlgincul can trans- 
form it into a working rule of International Law.® 

* See of ii pj>. reUUnl to rouci* the >*rtipi8, 

as and in t J 24 \Mtb the concurreiK^e of the < lurt, 

pp .541 -5tS nlin» the Diesmtin^ Appear tt» h.i\e agifed to treat Jt as 

Opinion of .ludjfc MtNiir in the do*i ive of the extent of Norwejrian 
yishfrifA case (/ C J. iU}nut^ UV»l, n'ltioiiAl w.iter» — to which ihe Court, 
p ltt2) for an analysis of the n'plu*« of for nHsonn uhich are not appan'nt, 
GovemmentH It apiiear^ t)Mt uhile n‘f^ rmi hs the 'territorial sea’ 
seventeen < lovenimenls expu^smni (p, 125). 

themwilves in favour of the protioe ■ They included lines itl, 25 .39 and 
of following the low-water niiirk nil evoii 44 miles long 
alongthe coast, only Norwa\, Satxieii * Ah staled hy Judge IIsu .do (at 
Poland. ISoviet Ktissia and piobablj p 156), inonearea.tliaiof i^)ppha\et. 
I^aviaiaVonred then) stem of btraight the lines -forty four in den long 
lines ootineetinK selected jioints of the nffeetwl an area of w\e a! hundred 
mainland and Tsiandn. The nde\ ant square miles 

Rob-oommlit/ee of the Hague Confer l*be f'oiirt attached importanc** 

enos of 1030 fummLated the low -water to the fstt it although the act of 
mark rule as * followmg all the smii delimitation ot the wa area is iieeoa- 
osities of the coast '—(hough it ad- sanly an unilateral act of the coastal 
mitted exoeptkms in the of ba^s State, the validity of the delimitation 
islands in the viomity of coasts, and depends, m relation to other States, 
groups of islands. upon International Law. The Court 

* Although the sssentliU Issue thus formulated certain basto considefa- 
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(2) With regard to the breadth of the maritime belt, 
rariouB opinidns have in former times been held and quite 
exorbitant claims have been ’advanced by different States, 
such as a range of sixty or a hundred miles, or a range of 
vision (about fourteen miles). Although Bynkorshoek’s 
rule that terrae potestas finitur vbi finitur arrmram viit ' is now 
generally recognised by theory and practice, and conse- 
quently a belt of such breadth is coitsidered under the sway 
of the littoral State as is within effective range of the shore 
batteries, there is still no unanimity on account of the fact 
that such range is day by day increasing. Since at the end 
of the eighteenth century the range of artillery was about 


three miles or one marine 
generally ‘ recognised as the 

tions for judnng the propriety*, from 
the point of view of International 
Law. of the delimitAtion thus under- 
taken. These considerations include 
the dependence of the territorial sea 
upon the land domain so as to avoid 
any appreciable departure from the 
general direction of the coast ; the 
question whether sea areas lying 
within the base-lines arc suihciently 
linked to the land to be subject to the 
regime of interoal waters ; and * cer- 
tain ecrmomic interests i>eculiar to a 
region, the reahty and impi»rtance of 
which are clearly evidenced by h^ng 
usage ' (at p. 133). It is l)eliev<^ that 
in view of the wide acceptance, prior 
to the Judgment of the Court, of the 
base-line as measured from the sinu- 
osities of the coast the legitimacy of 
the application of the standarfls forrau- 
latefl by the Court must be ma<le 
dependent upon the willingness of the 
State which claims to delimit its 
waters by the method of straight lines, 
to submit any disputed deliniitation 
to judicial determination by referenet* 
to the tests as laid down by the Court. 
In the ahaence of such compulsory 
adjudication, the system sanctioned 
by the Oourt must result in the suh- 
stitutinn of a prec> 9 riouB and subject- 
ive tesl^for a rule, hitherto generally 
followed, capable of objective applica- 
ikuu 

On this and other aeftocts of the 
Anido-Korwegian Fisfaeriee ease see 
Waidoek in 23 (1251). pp. 114- 
171 ; Johusoo in I.O.L.Q,, 1 (1252)« 


league^ that distance became 
breadth of the inaritiino belt. 

pp. 145- ISd; Wilherforcc in GroHum 
Society, 38 (1952). ]>p. 151-188; Even- 
son in A.J., 48 (1952) pp. 689 630; 
Bourquiu in .4cfo Sctnhdin<n*ica, 22 
(1952). pp. 102-132; Smith in IVar 
Bwik of Affain, 1953. pp. 283- 
307; Aiiby in ( lynft, 80 (1953). pp. 
25-55; .Tally in Fnetlernuittfe .52 
(19.53). pp. 48 66. And sec Hoggs* m 
AJ,, 15 (1951), pp. 240 266 an to 
base-lines in relation to the \arious 
problems ot the delimitation tif tem- 
toridl waters. 

* For thehisti.rv of thecaiinfiii ah' 4 
rule SCO Walker m B. 22 (1915), 
pp 210 231 

• But not univ'fP'HlJ> . Thus Nor- 
way c1aini.s a breadth of four miles 
and iSpain a breadth of six miles. As 
rrsards Norw'av see \ubert m 

1 (1894). pp. 429-411 ; Boyo in 
BuUetin de rin-tdttui f 
I ntrrnatutnal, 18 (1) (1928), pp 2-8; 
and a Memorandum prepareti by the 
Po^al Norwegian ('ornmittee in Nov- 
ember 1924 and entitles! 'The Prin- 
cipal Facts concerning Norwegian 
Territorial Waters’ As regards 
Sweden see (Jih? in U.l , 3rd aer., 7 
(1926). pp, 625 6.54 ; Ti4 Fragan am 
Ordruen for Hveng^u Terptimilratlen 
(1028) (a publication of jfhe Swedish 
Foreign Office) ; Oihl, ttrdnsen fdr 
Sf>erigM TefriinrUUmtii^ (1030); 
SOdqrqvist, f)roit interniumal wwri- 
time svddout ( 1 930). See alao generally 
on the Si'Aiidinavian claims Kaltjanri 
in >4./., 26 (1932), pp. 57<.65. Aa to 
loeland, with regard to flsheriea, see 
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But no sooner was a common doctrine originated than the 
range of projectiles iiScreased with the manufacture of 
heavier guns. Moreover, technical developments in sea 
transport and communications, in the range of guns, and 
4ther changes have not been altogether without effect upon 
the three-miles rute.^ Although the great majority of 
States, as shown by their attitude during the Hague Codifi- 
cation Conference, adhere to the limit of three miles,’ 
many of them make it de{>endei)t upon the recognition of 


H^hmert in Z.V., 20 (1030). pp. 385- 
433 ; ami as rogarrls Denmark. 
Norway, »in<l iSucnlen, Staol HoUt^in 
111 /i./.i 3ni fter , 5 (102t), pp. (>30 l>79, 
and 111 Z.J . 13 (1920). pp. 321-323 
As to KuH'itiiii i‘hinis m the Haltif sec 
Schapiro in Ji.Y . 27 (1050) pp *139 
4SO, See An7il<itti in liui'ia, 11 
nolT), pp. 1U7, 108, [Ml, who coil 
Hiders that no of Inteniational 
l^aw has l»een developed t-o taki the 
place of the al>and(»tied ' shoie l>at 
tenoH * rule. And sc‘e. (or mnchiI 
clainiH to more than <hn‘c miles for the 
purpose of neutrality, Udow, \c>l n 
J71. And iifite the vKwthat fhcie 
IS not one maritime belt but 

a number of the in varMn^ in 
breadth acconlinjj to the nature of 
the intcn«st to be jirotected 

Hsliones. sanitation, neutrality, etc 
(see Paulus, op. cif). For a state* 
ment and examination of the claims 
of a number of States see H\de, i. 
§§ 142, 143 . .lestfup. op at , yip. 49- 
fJO; Baty in A J.. 22 (192S). pp 
603,537; HuManiantc \ Sir\cn. La 
mer terrttijrinle (1930). pp 1S9 2«»0; 
(Odd, 1)1 ]i]i. 493-603 . Heeves in 

.4.,/. 34 (1930), pp. 191 194, Uor- 
chard, 40(194<>». pp <U>. For 

an extract fnim the m unites of the 
iSeeond Committee of the (\Miification 
Oonferenc^e shctwiiif; the elaiins of the 
varioua States sec A,J.^ 24 fl930\. 
Suppl., pp. 263-257 ; nee also Sehdek 
ing, iVr Kndtfikaiwnmrr/twh hairtj 
fend die RechUn'erhaUnisee dee Kuden^ 
mecra (1931) ; Kaeatad m /?./. (Parte), 
7 (1931), pp. 107-140, and the 
auaweiTB of varioua States in Raeee 
Diicweion, li. pp. 32-33. As to 
Greenland fiehenes m^e Jlohmert in 
Z.Vm 91 (1937), pp. 18-85 
. * See the Brifiab reply, at pp. 28, 
29 ot the Bau$ of Diecussion, vol. ii. 

* Among thoM sdherlng to the 


thice-inih‘ limit were flreat Britain 
nnd the British Dominions, the 
I’niO^l States. Francx*. Germany, 
Ja^n, Belgium, Holland, China, and 
Poland ; among the States elatming 
u siv mile limit were Italy. Brazil, 
Spam. I^ersia, Boumania, Turkey, and 
Yugnsla\ia. It m.iy l>e helphil to 
reproduce here the statistical estimate 
made m 1953 hy M. Fraiujois, the 
H ipportcur of the International Law 
t^iminisHion. on the subject of the 
]MMitn>n thm pit^vaihng with regard 
to the claims of various States; (1) 
(‘ountru^ following the three mile rule 
cither alone or in comhinatkin with a 
(xmtigiious zone for customs, fiscal or 
s.initar 5 control not ezceedmg twelve 
miles ; Australia, Belgium, China 
Denmark, (ierrnany, India, Indonesia, 
I-rael. Japan, Liberia, Netherlamis. 
New Zealand, Pakistan, Poland 
Cnion of South Africa, United King- 
dom, Umte<i States of Ame . (2) 

('‘ountnes following the four-mnf mle ; 
Finland. Iceland Ni*rwav, Sveden. 
(3) Countries claiming tiie six-mile 
rule : Colombia, (*uba, Frsnee (3-6 
milea), Greece (10 miles for secunty 
purposes), Iran (12 miles for secunty 
piirjHtt*e<i), Italy (12 miles (or secunty 
purposes), liehanon (20 kilometres for 
lidiing purposes). Portugal. Saudi 
Arabia, «Spain, S>ria. Turkey (JlO-60 
kiloroelrea for certain purposes). 
Uruguay, Yugoslavia (10 miles for 
fmhmg piirposoa), ' (A) (k>antries 
claiming twrclre miles : Bulgaria. 
Kcuador, Egypt, Guatemala, Rou 
mania, Utie^n of Soviet Socialisl 
Itepubliua. ^he following States 
raised olaims, by reference to the 
(ontinenUl Shelf, to si^ial rights 
concerning navigation and (or) fishing: 
Argentina, Chile, Costa Ricjx, Hon- 
duras. U'cland, Korea (South), Bfexioo, 
Nicaragua. Panama, Peru. 
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a further proteotive, so-called contiguous, zone which for 
many purposes is indistinguishable Wm territorial waters.* 
And even States, like Great Britain, which reject the idea of 
a contiguous zone not subject to the principle of the freedom 
of the sea admit that circumstances may arise in which % 
State cannot tolerate acts performed in the zone contiguous 
to its territorial sea, and that in these circumstances it is the 
duty of foreign States to agree to some measure of control 
over their merchant-vessels on the part of the littoral State.* 
It was owing to disagreement on the question of the extent 
of the maritime belt and of the contiguous zone that the 
Codification Conference of 1930 produced no convention on 
territorial waters.* 

FWteiies, § 187. There is general agreement a.s to the following 

PoBc^** principles* with regard to fisheries, cabotage, police, and 
Usri- maritime ceremonials within the maritime licit * 

(1) The littoral State may reserve the lihlieries within the 

within the maritime belt * exclusively for its own subjects, whether 

Beit. 

* ThebO me lude Ormauy, B<*tj/ium, 

Fraace, and Poland. 

* Ijoc. The Inatitute of Inter* 
national Law has voted in favour uf 
SIT milea, or two marine leagues, as 
the breadth of the belt : see A nnvaire, 

13, p. 286. A good aurvoj of the 
attitude of all mantune States con* 
ceroing the width of the maritime 
belt IB given by Raoetad in R.O^ 21 
(1914), pp. 401420 ; by Crorker, op. 
cU. ; and in Report for league Codi 
fixation Committee, op. ctL, pp. 70-76 
The ADglo-Amencan Liquor Treaty 
of 1924 (Bee 1n*Iow, { 190 (ii.)) containn 
a solemn aflirmation of the principle 
of three marine miles. And see p. 186. 
n. 2. 

* See'below.f 190(1). 

* For a BUggestion to create an 
Offt€ IntenuUt^iud dta Eaux for the 
determination ami study of queetiona 
connected with territorial waters see 
the Report by Strnpp in Annnam, 

36 (1)11929), pp. 164 181, and the 
obaenratiotia by Oidel, ibtd.* pp. 199* 

219. 

* See Gidet, ifi. pp. 222-325 and 
Higgins and Colombos, H 12M30 
Most treaties stipulate for the purpose 
of fisheries a territorial maritime oelt 


thive Hides wide Sei% fui mfltanrr, 
Artii'ie 2 of the Hague Contention 
ronferning Polue and Fishery in the 
Nnrth Sea of Ma) G, 1882 Martens, 
i\ HO f 2nd ser , 9, p. 55C. (>n the 
British muinopal aspert of tmhcncB 
within the inaritiiue tielt nee .ittomey 
(hmral for British Columbia \ 
Atlwmty (km-ral Jot Canada [1914) 
AC. 163. On the hiHtory see Ful- 
ton. op cif. . Fenn, Origin of the 
Hu/ht of Ftsh^y in Territorial 
(1926), and Bower in J (\L ^ .3rd 
«t*i . 9 (1927), pp. 220-227 For a 
lomprchenHive survey of and com- 
ment on various treaties see iMggntt 
in A./, 28 (1934), pp. 693 717. 
iSee also Riud, / n/rmo/foiiai Sm itudss 
(1932), Chaptc^rs vii., viii., and ix. 
And see the Timporsry Fisheries 
Agreement of Mav 1930 between 
Orrat Britain and SoViot Russia, 
allowing British lioats to fish within 
three to twelve miles of ihe northern 
coasts of Russia: Treaty wries, No. 22 
(1930). For a recent cpampla of a 
treaty regulating the useiof Xm shore 
see the (Convention of 1|28 between 
Japan and Soviet Russisr: L^.T.S,, 
80, pp. 341-399 As tfi the Spits- 
bergen fisheries see BohmM in Z.6. F., 
fi(1939),pp 317-338, 44«462. 
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fish or pearls or amber or other products of the sea are 
under consideration. 

(2) The littoral State raay» in the absence of special 
treaties to the contrary, exclude foreign vessels from naviga- 
tion and trade along the coast, the so-called cabotage,^ and 
reserve this cabotage exclusively for its own vessels. Cabotage 
meant originally navigation and trade along the same 
stretch of coast between the ports thereof, such coast 
belonging to tlie territory of one and the same State. How- 
ever, the term cabotage or coasting trade as used in com- 
mercial treatie.s comjirises now ^ sea trade between any two 
ports of the same country, whether on the same coasts or 
different coasts, provided alwajs tliat the different coasts 
are all of them the I'oasts of one and the same country as 
a j>olilical and geographical unit in contradistinction to the 
coasts of colr.ries or dominions of such countries. 

13) The littoral State may exclusively exercise powei's of 
police and control within its majitime lK?It in the interest 
of its customs duties, the secrecy of its coast fortifications, 
and the like. Thus foreign vessels can be ordered to take 
certain routes and to avoid others 

(4) The littoral State may make laws and regulations 
regarding maritime ceremonials to be observed by such foreign 
merchantmen as enter its territorial maritime belt,® 

§ 188. Although the maritime belt is a portion the Na^iga- 
territory of the littoral State and therefon.* undc' the 
ahsoluU* territorial supremacy of such State, the belt is the Belt, 
nevertheless, according to tlio practice of all the States, open 
U) merchantmen of all nations for inoflFensive navigation, 
cabotage excepted. And it Is the common conviction * that 
every State has by customary International Law the right 
to demand that in lime of peace its merchantmen may in- 
offensively pass through the territorial maritime belt of 
every other State. Such right is correctly said to be a con- 
sequence of the freedom of the open sea, for without this 
right navigation on the oj)eii sea by vo».^el8 of aU nations 

» See Pnidier v. ^ 2MI. » See Twien. i. JIM; Guiel. iii. 

2442. pp. 193*212; Kigfpnti ami ColomlKW, 

S131 

« Bee above, 1 142 


* See below, { S79. 
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would in foot be an impossibility. And it is a consequmce 
of this right that no State can levy tolls fur the mere passage 
of foreign vessels through its maritime belt. Although the 
littoral State may spend a considerable amount of money 
on the erection and maintenance of lighthouses and other 
facilities for safe navigation within its maritime belt, it 
cannot make foreign vessels merely passing pay for such 
outlays. It is only when foreign ships cast ^chor within 
the belt or enter a port that they can be made to pay dues 
and tolls by the littoral State. It is occasionally maintained 
that all nations have the right of inoffensive passage for their 
merchantmen by usage only, and not by the customary 
Law of Nations, and that, consequently, in strict law a 
littoral State may pre\ ent such passage. This view cannot 
be accepted. An attempt on the part of a littoral State to 
prevent free navigation through the maritime belt in time 
of peace would not be legally warranted. 

But a right for the men-of-war of foreign States to paas 
unhindered through the maritime belt is not generally 
recognised.^ Although many writers assert the existence 
of such a right, many others emphatically deny it. As a 
rule, however, in practice no State actually opposes in time 
of peace the passage of foreign mon-of-war and other public 
vessels through its maritime belt.^ It may safely be stated, 
first, that a usage has grown up by which such passage,, 
if in every way inoffensive and without danger, shall not 
be denied in time of peace ; and, secondly, that it is now 
a customary rule of International Law that the right of 
passage through such parts of the maritime belt as form 
part of the highways for international trafiic cannot be 
denied to foreign men-of-war.* However that may bo, passage 
must not be confounde<l with entering a port or roadstead. 


^ The adfffper of Qovernmenta in 
thu matter in connection with the 
Godificatioii Conference of 1030 re- 
vealecUthat the differentiation in the 
treatment of merchant- vemela and 
meD-of*war wae sioaller than was 
expected: lee Boats of Dianutainn, 
il, W. 06^78. See aleo Ifaokworth, i. 
I 84 £ Higgins and Colombos, 1 215. 
In the caae of Tha David the UnitorJ 


States- Panama (Maims Ommission 
held that, notwithstand^g any right 
of innocent passage, the littoral State 
ts entitied to arrest on vivil process 
inerrhant vessels pas8in| through its 
territorial waters : A mnual Otfffat 
1933- 1034. (kMe No. 5^. t 

« Oidel, iii. pp. 277-28|». 

* See below, 1 449. 
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No State need allow this, although all States do allow ' it 
under certain conditions and with certain exceptions. 

§ 189. That the littoral State has exclusive jurisdiction Juris* 
within the belt as regards mere matters of police and con- 
trol is universally recognised.*^ Thus it may exclude foreign tbe Belt, 
pilots, may make custom-house arrangements, sanitary 
regulations, laws concerning stranded vessels and goods, 
and the like. But it is a moot point ® whether such foreign 
vessels as do not stay but merely pass through the belt are 
for the time being under this jurisdiction. It is for this 
reason that the British Teiritorial Waters Jurisdiction Act 
of 1878, w'hich claims such jurisdiction, has called forth 
protests from many wTiters * The controversy itself can be 
decided only by the practice of States. The British Act 
of 1878, the basis of which is, it is believed sound and 
reasonable, is an important factor in initiating such a 
practice ; but as yet no common practice of the States can 
be said to exi.st.^ The jurisdiction of the littoral State over 
foreign merchantmen which anchor within the maritime belt 
is discussed below (§ I9()c). 

§ 190 (i). Not to be confused with the tcmtorial maritime Zone for 
belt ia the /.one of the o|)en sea over which a littoral State |^J*"’** 
extends the operation oi its revenue and sanitary lav^s Semtarj 
Great Britain and tlio United States, as well as nnmerons 
other States, pos.sess revenue ami sanitary laws which 
impose certain dutie.s not only on their own but ah'* on 

* The reffiiUtiODH of a innnht'r of <Unp le« porta vlranKern,’ itdopted bj 

States coin»*rninj; of foreign the Inetitnlo of Internati nal Law 

nien-of*war nre printed in .d J , 10 in IK'iS The deiigion of the Supreme 
(1916). Suppi.. pp. 121-178 Court of the Imited States of America 

* 8^(iidei,)ii. pp 212-277. Koran in the Ship’s Liquor case (Ciinorif 
example of a State eoncedinit juris .SfeowwAtp fV» e(oi v. Melton) 
diotional rij^hta in its oirn territorial junsdirtion over foreign ships enter- 
waters to another State see the 'Iresty mg American temtonsi r alert- 
of Juno 13, 1936, between the I’nited and does not appear to consider 
States and Mexico, maile to facilitate am bormi: or entering a port essential 
assistance and salvage, by vessels of (.1 J . 17 (192.3), pp voi *07 and 
their own natlonalitv. of vessels of 663-672; B 1924, pp 184-187) 
either country in clanger or ship See also Ztirhanas^en v 7’Ae r«i4eti 
wrecked on the coast or within the Slates, dcHd^d in 1941 b\ the United 
territorial waters of the other country. States Court oi Claims • Annvnt Biyesf, 

See WUson in A.jr.. 30 (1936). i>p. 1941 1042, Case No 71. 

494, 496, ‘ *''^e Perels, pp. 69-77, and 

* See Aanwitrs, 17 (1898). p 273, ilnniMiire, 13, p 328 

for a 'R4g)eineat sur le regime * See Bases of Disnisswn, ii. pp. 

I4gal des narires et de leura Equipages 78-67. 
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suoh foreign vessels bound for one of their ports as are 
approaching, but not yet within, their territorial maritime 
belt.' It is maintained by some that in strict law these 
Municipal Laws have no basis since every State is by the 
I-.aw of Nations prevented from extending its jurisdiction 
over the open sea, and tliat it is only the Comity of Nations 
which admits tacitly the operation of such Munieipal Laws 
as long as foreign States do not object, and provided tliat 
no action is taken within the territorial maritime belt of 
another nation. However, since Munieipal Laws of the 
above kind have been in existence for more than a hundred 
years and hav^e not been opposed by other States, a cus- 
tomary rule of the Law' of Nations may be said to exist 
which allows littoral States in the interest of their revenue 

* TLe matter w treated by Moore, forniHu Court : Annual DigesU 103S< 

i. I 151 ; PhaiimoTe, i. § 198 ; ForeU, 1040, Case No. 101. hi th»» courae of 

§6. pp. 25-28; Raestad, op. eti., the preparatory uork of the Hague 
pp. 1 is- 1 20. 128-130, 142-143 ; Hyde, Codifirntion Confert'iue the British 
1 . §235; Higgina and Colomboa, Government reaffirmed this view i»)th 
§{1U-120; and, in particular, by regard both to civil ami criminal 
Gidel, lii. pp. 301*402, and 111 jurisdiction (Bims of iJtftcuJtsion, ii. 

Discussion^ ii. pp. 87-01. See also p. 80). The Final Act of the Hague 
Hall, Farsi^ Powers and Jurisdietian Codification Confeieiice of 1930, hou- 
of the British Croum (1894), §§ 108- over, approved the rule that 'a 

100; Annuaire, xiii. (1894) p. 135; coastal State may noNNTi'st nor divert 

Smith, ii. pp. 165-221 ; the British a foreign vessfd passin^^ through the 

so-called Hovering Acta (9 Geo. 2, territorial sea, for the pur]K>se of 
o. 35, and 24 Geo. 3, of 47) have been exercising civil jurisdiction in ndation 
repealed, and the present English law to a peteon on b(«aivl the vessel * and 
on the subject is contained in the that 'a coastal State may not levy 
Costoms Consolidation Act, 1876. execution against or arrest the vessel 
)§53, 147, 179, 181, 189. As to the for the purpose of any civil pio- 
United States * Anti-Smuggling ’ Act ccedings save only in respect of 
of August 5, 1935, see Jessup in ohligationa or liabilities incurred by 

31 (1937), pp. 101-106, and Briges in the vessel itself in the course of or for 
BJ., 3rd ser., 20 (1039), pp. 217-255. the purpose of its voyage through the 
The Act, which is printed in A. J., 31 aators of the coasUl State.' The 
(1037), Suppl., p. 183, provides, ifUer Brunsels Convention on the subject, of 
alia, for penalties for vessels not ex- 10 May 1052, is substautially to the 
ceeding five hnndred net tons and same ofiect. In a case decided in Juno 
encountered within a twelve- mile 193.3, the Genera] daima Commission 
limit while not in possession of a hot ween the Gnited State! and Panama 
certifioate of importation into the ficclined to accept the flew adopted 
United States of spirits, wines, or tn the Hague Final 4iht as reme- 
aloohotie liqnorf. See also The sonting a rule of Interaatinnal Law 
BS tdtSt on the interpretation of the (ConiptMfua de NarrigaciA Kf^ional v. 
term * customs waters* used in the The (Inited SMm of America); sea 
Act of 1935 : 14 F. Supp. 771 ; 15 P. f*ommont thereon by Jeisup in A.J„ 
Sopp. 112 ; Annual D»gstf, 1935-1937. 27 (1933). pp. 747-754- See also 

Cass No. $1. And see on protective Charteris in 77, F., 13^* (J932), pp 
Jurisdiction generally The People v. 125-128. 

SindlOf dedoed in 1939 by. a Cali- 
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and sanitary laws to impose certain duties on such foreign 
vessels bound for ttieir ports as are approaching, although 
not yet within, their territorial maritime belt.* 

§ 190 (ii). Other instances have occurred of claims to claims to 
supplement, either by way of anticipation or of subsequent 
punitive action, * a Slate’s admitted jurisdiction within thetUction 
maritime belt by acts done outside if in the open sea. 
use of force by the littoral State upon a foreign merchantman ***"** 
outside its maritime belt but intending to enter it with a 
view to injuring tlie littoral State or its terntor5’ or nationals 
would certainly be e^cu^ablo as a necessary act of self- 
presor\alion upon the conditions already discussed.® But 
if the object of the vovage of the foreign merchantman is 
merely to take part in an attempt to defeat a prohibition 
by the laws of the littoral State of the importation of 
articles consid<»id by it to be noxious, such anticipatory 
force outside the maritime belt could not, it is believed, in 

* For it (olWtmu ot relevant Ucis Hvrto i Broun in A J., 17 

lation and troatna ««ei /<im7 a ut (IS2»i), pp 8S S5, and disc iiasion m 

on tkf iUq me uf the l!\fk of .draertran SijCitiy of 

Seas {I Piled \oltm9 pMealuo h), IntenattomU Je27, pp 15 47; 

\o| I, IS51 pp 51 17s In IS7*i Dukinhon in // /Wt , 40 (1026), pp 

the inteinational l.au ( o?nnij'»‘»Ufn 1-2S, JeK»up, ii andy. ; 

.idoptod a (liafl artnlo fm (unti^iMiH Hdckuoith, i ^ 08 00 , and Master* 

rones uhuli Ia\« doun tint ‘on tht hoji in Orf/tiui Wic/y, 13 (1928), 

hiah aea« udja<ecit to its timloiial pp '>3 74 '^ee lUo ( r<>// v Dnophy 

the Stato inav tven ISO [1033J AC I5t», which, houerer, 

the control net* •^s II \ to prevent \nd decided on a piunt of Bntn-h 

puniah the infrinucnunt within iis <onstitutionai law The quest »t.t* of 

territory or t4*mtonHl w iters of ith tbo extent to whuh Internuti mal 
eiHioms, immigration li«u il or him I^aw recognises the doctrine of the 
tfirv rtgulntu»ns ’ hat tlaf ‘ smh (Oil rontiuuouH /one has lK*eii recently 
trol nnv not be c'Xf n d at a dist ince Huditd iiiid uideh din* uaswl but 

lieyond tuohe Tnllf^ from the base them is no < onKmans of opinion See 

lino from which the width of the Jenpup, op fit . p 95. and Maatoraon, 

territorial wa ih me aaurcfl * Tin drift op eit , p 380. whose an-wer in in the 

thus formulatecl h Induved to be affirmative but sct Batv, pp 162* 

oxpreaaivo of the general piaduc* on 156, and the lepliea of iiovernnients 

the aiibject with regard to both the to the questionnaire circulated in 

exercise of the nghte m question ind connection with the Codiheation 

the acqideHcetiee therein U is prob (Vmference in 1930* O' 74 M. 39, 
ablo that tho mfiaetablo subject of 1929. V. See* Bnerh in Ji >*., 14 
the limit of territorial waters ma\ be (1933), pp. 155 157. And aec for an 
brought nearer anlution within the exhaust ivc trot rmnt of the question 
framework of arranffementH mith as of contiguuus ones (Sidel in Hague. 
contigiiotui £onoa aiicl the like Hfcwd, vol 48 (1934) (ii.), pp. 241 

* Aa to tho aO'called Bight of 273, and the same, Le droU laler* 

Paraiiii aee l^low, § 260 (3) national ptr/dtc de la met, toI. tii. : 

* • 8eo above, §§ 129, 130, and Ia nier tomlorialo et la xon© contigiia 

133; Weatlake, i. pp. 175, 176, (1934). 

VOL. I. 2 1 
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the present state of International Tiamr, be strictly justified, 
though it is arguable that on grounds of International 
Comit}' it should be condoned.^ This question attracted 
some attention in connection with the enforcement by the 
United States of America of its Prohibition Amendment 
and National Prohibition Act (the Volstead Act), but the 
British and American Governments by the conclusion of 
the Anglo-American Liquor Treaty of 1924 * placed the 
exercise of this protective jurisdiotion upon a solid con- 
ventional basis for the purpose of this particular traffic.* 
This Treaty, after recording the firm intention of the con- 
tracting parties ‘ to uphold the principle that three marine 
miles extending from the coast -line outwards and measured 
from low-water mark constitute the proper limits of territorial 
waters,’ proceeded to establish a one-hour zone — that is, a 
zone represented by the distance capable of being traversed 
in one hour by the suspected vessel or, where transhipment 
is intended, by the vessel available for transhipment. 
Within this one-hour zone Great Britain undertook to raise 


no objection to the boarding and search of British vessels 
suspected of endeavouring to import into the United States 
alcoholic beverages in violation of its laws * The quid pro 
quo obtained in return for this conce.ssion wa.s that British 
vessels were permitted fo carry alcqliolic licpior under seal 


' A« to Jurinfliotion on the Open 
Sea. nee below, §§260 27] 'With 
regard to Teflaela lying outBido the 
maritime belt, but communirating 
by means of small boats with the 
■bore or the tomtonal waters, see 
Hughes in 4.J., 18 (1924), pp. 232, 
233. 

* Treaty Senes, No 22 (1924). 
GuuL 2109 B, Y , 1924, pp. 187-190 ; 

18 (1924), Suppl., pp. 127-130. 

* Treaties fni the <wme purpose 
but not always on the same lines 
have been concluded %y the United 
States with a number of other 
oonntaes; see Uickinson in A,J„ 
20 (1026), pp. 340 346. and Jessup, 
op. oil., oh. Tt. 

* Can the conventions) limits, thus 
satended. be treated sn all respects as 
territorial wateraf This question 
arose and was, it seema^ answered in 


the negative in the Vm Alone i ase 
in whi> h a ('anadian engagcnl 

in the smuggling of akoholn liquor, 
was sunk by a Uniteti States coast- 
guard vesne) on thi high i*cas more 
than two hundred miles from the 
coast of the United htstes, after 
having refuspf] to stop or allow herxelf 
to be boardeti shen summoned to do 
so at a point beyond the three-mile 
limit but, apparently, within one 
hour's sailing dwtance. The question 
was submitted to two Obrnmiiisioners 
who, without giving resaons, held in 
1935 that the sinking wag not justified 
either by the tenns of Convention 
or hv International . see for the 
Joint Final Report. A,J., 29 (1035), 
p. 329 { JJennis, t6idj 23 (1028). 
pp. 351-362; Hyde, ittJ., 20 (1035), 
pp. 206-301 ; FiUmauilce in H,F., 
17 (1036), pp 82-UU And see 
} 266 (3). 
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within American ports and territorial waters either as sea 
s|ore8 or as cargo destined for a non-American port.^ 

§ 190 (iii). Occasionally States have put forward claims to Protective 
jurisdiction on the high seas adjacent to their territorial 
waters for the purpose of safeguarding fisheries against in-*^g»«i ^ 
discriminate exploitation. In thus claiming to exercise *******”’^* 
control over foreign nationals on the high seas States have 
relied either on the right of self* protection against activities 
threatening the extinction of an industry vital to the 
economic life of the nation or on the narrower ground of an 
aUeged right of prop(*rty in animals attached in some way 
to the territory or the territorial waters of the States con- 
cerned. The latter argument was unsuccessfully invoked 
by the United States in 1893 before the Tribunal in the 
B*'hnn(j Biti Arbitration with regard to the protection of the 
fur seals fishery A similar claim by Russia was subsequently 
successfully challenged by the United States.^ In denying 
to a State tlie right to exercise protective jurisdiction over 
fisheries on the high seas contiguous to its territories, inter- 
national tribunals wore upholding the priiiLiplo of the free- 
dom of the seas. It is probable that the rigid application, in 
cases of this nature, of the principle of the freedom of the 
seas is open to criticism as failing to protect important 
interests of the littoral State against the unscrupulous 
exercise of a legal right. ^ Moreover, although the three \ iile 
limit of territorial wuUts must still be regarded as the nil.* of 

» Sc*c Brown in 39 (1923), a933), pp. 559-569; The Vn%Ud 

|ip. 327-340: Wilnon m Statta of America v. iianios Florea, 

Hicwilt 1923, pp. 161 • 1 68 ; Dickinson, .1 ^ , 27 ^ 1 933). pp. o09 579. See al«o 
ibid,, 20 (1926), pp. 11M17 and Joiwe, The Fighifenth Amendment and 
444-452, and in fe./., 3rd Her.. 7 Foreign Relaiuma (1933); and 
(1926), pp 371 3S7 , .JenMip, op, nt, Maateraoiun 14(1928), 

ch. IV. and v. Aa lo measures of pp 45-56. For a h«t of the liquor 
co-nporation between the British and treaties see A.J,, 28 (1934), p. 101, 

American Governments to prevent n, 1. And see Dickinson, ibtd,, pp. 
the stDU|taling of aloohoho liquor see 101-104, for a refutation the viea 
correspnmlemie between them, Cmd. that these treaties lapsed as the result 
2tVl7. As to the judicial interprrtn- of the repeal,in 1933, of the Kighteenth 
tion of the Treaty see Dickinson in Amendment t *he Constitution. 

AJ., 21 (1927), pp, 505-609 . Ford v. * See Lautorpaebt, Analogs, f 99 
Vnittd SiaUa, 47 Buprems Court Re * For an account of this dispute see 
porter, 631, and Annwil l>tgeM, 1926- IxKinard, InUrnathwd ProMian oj 
1926, Oaaa No. 110; and JeMup, op, Fi$herie$ (1944), pp. 83-89. ' 

bU,, ch* Tti. ; Cook V. The VmUd * See Lauterpscht. FWfion of 
Slak$ (1983), 2S8 U.S. 102 : AJ„ 27 Uis, pp. 97-100, 
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International Law on the subject, it is a rule which is in need 
of modification in relation to the various interests involvet^i 

On the other band, it is doubtful whether unilateral action, 
not preceded by serious efforts to obtain an agreefl solution 
of the difficulty, can be t^arded n.s the projier method of 
bringing about an adequate ntle of International Law in 
the matter. In September 194S the United States ‘ in view 
of the pressing need for conservation and pn»teetion of 
fishery resources ’ proclaimed the establishment of con- 
servation zones in the areas of the high seas contiguous to 
the coasts of the United States. ‘ A distinction w'as niade 
between areas in which fishing activities are maintained by 
nationals of the United States only and those in which they 
are conducted jointly by the nationals of the United States 
and other States. With regard to the first, the United States 
asserted an exclusive right of rcgidation and control. W'ith 
regard to the second, such regulation and control was made 
subject to agreements to be conchidcd w ith otlicr States ® 
In announcing that unilateral measim* the United States 
disclaimed any intention of interfering eithiv with the free 
and unimpeded navigation in the conservation zones thus 
established or, generally, with their character* as part of 
the high seas.^ 

The con.siderattons adfiucefi in tln^ Section exjiluin the 
rule formulated by the International Law Coinniission in 
1953 as part of the Draft Articles adoplcd by it in the mailer 
of fisheries. It proposed that Stales shall be under a duty 
to accept, as binding upon their nationals, any system of 
regulation of fisheries in any area on the high seas which 
an international autliority, to lie created witiiiu the frame- 
work of the United Nations, shall prescribi* as being essential 

^ See abo?e, p. 497, ii. 1. gueii tf> ifitDretitK ol nikttotialfi 

* For the text of the Pnnilflentitil of the UniUK) Stetes. 

Proclamation and of exec iitivo orcieis * For a discuMion tif thlP Prt>claraa* 

hutUtm nf Department of iitatu tu>a see Borohard in 40 (1946), 
13 (1945), pp. 40 pp. 53*70. And mse genejmlly on the 

(1946),^uppL, pp. 45*46. protection of coastal fishpriew Hyde, 

* It was announced in the Pro- |} 143-144 ; Bsngham, litpftn on the 

clamation that the United States (tUenuUwnul Imw of VowAal 

vronld concede to other States a FtsAertes (1938) ; Hiesenfeld, /Vorsr- 
similar right to establish conservation (ton of Uooslnl Fuhenon intUr Inter- 
zones off their shores provided that noltonol Law (1042) ; Leonard, Inter* 
corresponding recMignition would he natioiwA 
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for the purpofio of protoctiug fisheries against waste or 
extermination. While the rule thus formulated goes beyond 
existing International Law, it was emphasised that it is 
expressive of a general principle of law inasmuch as it is 
based on the prohibition of abuse of rights ‘ by States 
availing themselves of the principle of the freedom of the 
seas in a maimer neglectful of the legitimate rights of other 
States and of the general international interest. 

§ 190a. Since the most important lighthouses are built UMitime 
outside the maritime belt of the littoral States, the question 
arises whether a State can claim a maritime belt around its Ught* 
liglithouses in the open sea- -a question which Sir Charles 
Russell,* the British Attorney-General, in the Behring Sea 
Seal Fisheries case answered in the affirmative. It is 
tempting to compare such lighthouses with islands,* and 
argue in favour of a maritime belt around them ; but such 
an identification is misleading. Lighthouses must be treated 
on the same lines os anchored lightships. Just as a State 
may not claim sovereignty over a maritime l>elt around an 
anchored lightship, so it may not make such a claim in the 
case of a lighthouse in the open sea.* 

§ lOOh. As the part ot the sea which forma the maritime The 
belt is the proiH'rty of the littoral State,® the suriace and^ ^ ^j^ 

•oil of the 

' Seo above ^ lo.'w. Ami see Mnvt ihai the occupution of a rock or ^ »rren 

281 -285a, on n*gulaljofi uf fiahwiefl Miami not * for lU own oake but jJcFely . 

ofi the high HCftA, to faoihUte iiiibing AtKi navigation in 

•See Moore, Arht/ratiems, i pp. the eurroumling ocean* is not 
9()0-(Kll ; ami see b»*low, § 284. sufficient jiistiticalioii for eitending 

• See Smith, vol. ii. pp 221-24J. the sovemgntj of the occupying 
It does not matter that the ihUikI in State over those waters/ As to 
Question IS uninhabited : Mtddltlon v. fortified rocks and isbnds in the open 
(/et/ed Stalfs (rnited States Oirtuit sea sec landle), pp. (55-68. And see 
Court of Appeals) (1929), 32 F. (2d) doluwon in J,L.Q„ 4 (1951), pp 203* 

239 j Annual IhgMt, 1929-1930. (’nse 215. Article 6 of the Draft Aiticles 

59 See also ffoass of Ihscus^wn, on the Contmentad Shelf adopted in 
ii. pp, 48-*^. And see Hex v, f’onrod, 1953 by the International Law Coni- 
deoKled in 1938 b) the SupnBuie Court muMinii (see below, § 287dy down 
of Nova Scotia : Annual Digesf, 1938, expressly that the iiutaUations on the 
1940, Cose No. 50 , HtaU v. Huvido, high seas erect4Hl for the purpose ot 
decided m 1940 by the Supreme oxploitmg th csources of the suboil 
Judicial Court of Maine • i5id., Cose or bed of the sea. although under the 
Ho, 51 . * jurisdiction of the coastal State, do 

• See to the same effect Westlake, not possess the status of islands and 
u pp. 1 19, I9«, See also Lindley. pp. that they have no terrilorial wateis of 
liO, 67, who arrives at a tjmllar con- their own. 

elusion on a different ground, namely, ‘ Soa above, { 186 . 
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subsoil of the sea bod under the maritime belt is also the 
property of the littoral State and cannot be appropriated 
by any other State.^ Some deny this, and prefer to say that 
it is capable of becommg the property of the littoral State 
by occupation.^ There seems to be no valid legal foundation 
for that view. It is the practice of States to reserve for their 
own Government or nationals the exploitation both of the 
surface — for instance, by means of sedentary tisheries— and 
of the subsoil — for instance, by mining for coal and other 
minerals— and to assume by their legal sptems that they 
have the exclusive property in both.’ The surface and the 
subsoil beneath the open sea form the subject of different 
considerations, and are discussed later.’ 

§ 190^. The status of the waters in ports, harbours, nmd- 
steads, and the mouths of rivers Li, however, different from 
that, of the waters of the maritime belt, as ha.s been explained 
above; for the former are national or internal, and the 
latter territorial. Consequently the jurisdiction over foreign 
merchantmen passing through the maritime belt, which has 
already been mentioned, is different from the jurisdiction 
over such vessels when they enter a port, harbour, road- 
stead, or mouth of a river.’ In such oases, aiflf also when 


> See Westlake, i. p. IH8: and 
Rivier, i. p. 148 to tiahenea, 
•edeutary and otherwise). 

* m Fauuhille { 494. 

* See aa to Great Britain, Hurat 

in B.y., 1923•l9*^i, pp. 36-43. The 
Privy Council, in Atiftrn^y-Oeneral 
for British Columbia v. Attorney^ 
Gtnertd for Canada [1914] A.C, 153, 
declined to exproea an opinion. 
The draft Convention attachoti to 
the Iteport of the League Codi- 
fication Committee on Territorial 
Waters, op, cd., at pp. U1 and 143, 
la in accord with the view stated 
above. In UmUti Slaits v, StaU of 
Califomiar^mi) 332 U.8. 19; 

AnnwU Digest, 1947, Ca^ie No. 20-^ 
it waa held that the United Statea. 
and D<^ the State membera of the 
Union, owned and exercised jurisdic- 
tion over the snbtoil of the territorial 
waten and ite reeonroee,. However, 
in a sobaeqiient deoieion an United 
Btatea Diitrict Comt held that the 
fiaheriaa within the territorial waten 


were umlor the exclusive jurisdiction 
of the adjoining State (and not of the 
United States) : Toorncr v, WUsell 
(1047) 73 F. Supp. 371; Annual 
Digt4, 1047, ('aseVo. 21. 

^ See below, § 2S766, as to the sur- 
face, and { 287c aa to the subsoil. 

* For a revica' of the pra* tice of a 
number of States soe Charteris in 
ff.y.. 1920-1921, ]ip. 45-96, and Praag, 
if 260-270. And see Hyde, i. H 221- 
226, and Jessup, op. cit., pp. 144-194, 
00 the flifiercnee 1)etween the so- 
oalled French rule and the British 
pimctire ; see also a deckiioo of the 
Supreme Court of the Philippines of 
October 19, 1922 (as to thf poMeaion 
of opium on a foreign ve<<s<d)« reported 
in Bulletin de r/nstitui httermidiaire 
International, 12 (1926), pi 285. See 
alao Report of CommitUf in /nfer- 
national Law Aesoeiatiorfe Thirty- 
fourth Report (1927), pd 44945$. 
And oee in partu^alar Gkial, voL K. 
pp. 39-261 
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a foreign merchant>ship casts anchor * within the maritime 
belt, the vessels, and the persons thereon, fall under the juris- 
diction of the littoral State in case peace and order outside 
the ship are disturbed, or pennons other than crew or 
passengers are affected. But many writers maintain, and 
the practice of France and some other States supports their 
view, that the littoral State has no jurisdiction when only 
the internal order of the ship is affected or the relations 
between members of the crew or passengers are alone con- 
cerned.^ However, there is no rule of International Law 
which limits its juiisdiction to this extent, and it can 
therefore claim jurisdiction in all matters over such mer- 
chantmen as have cast anchor within the maritime belt or 
entered a port, together with the persons on board.® On 
the other hand, the littoral State is not compelled to exercise 
such jiinsdiclion, and many States have therefore by com- 
mercial and consular treaties * stipulated that in such cases 
as those in which the internal order of the ship is alone 
concerned, jurisdiction should be exercised not by the 
littoral State but by the home State through its consul. 
But it should be mentioned that, e\en where a littoral 


* Thorp IS proKibl> »o ncht of 
anchorafte in the mantimn t>olt see 
Huretin/J V 1022 1923 atpp N 

* Kof inptam^, in 102A the thief 
ofbter of a Canadian Patihe Iinor 
who ahot the commander of the 
reasel on board while in the port of 
Antwerp waa tried for muider m 
Kni{lan«l London Ttmfs newspaper, 
November 19. 1925 

* On the queMtioii of the juriadic 

tion of the littoral State over peraoni 
qnder detention on board foreign 
inert, hant men enteimg its }»orts see 
Hall, Foreign Powm ami Juntdicium 
of th* Bnittth Crown (1890. at p 81 ; 
a V Kryn (1878) 2 Bx D at p 83 ; 
and the case of Tulop and in 

New South Wales in May 1922, dis- 
ruased by Chartens in J C L, 3nl 
ser , S (1920), pp 240 249 And see 
Baits of Dtseusston^ ii pp 97-101 
As to the Btsler case see /f K. 20 
( 1919), p. 408« Bee also, in connection 
with the /nstdl case (see below p 701 
n. 1), Makarov in ZA.r.. 4 (1934) 
pp. 010-025. By the Follette Sea- 


mi n's \»t (40 r^C A sue *>97) 
i'^nitf ti States itiurta were giien juris- 
diction with regani to claiin>« to wages 
on the part of foreign seam n within 
a port of the Cnitcd States (i « niding 
the pa\mcnt t>f wages upon ti » tom- 
pletiou of a ^ ovage t tiding in a United 
States port^ See for an apphiatinn 
of the Att to war bonus, ImLos et al. v. 
Na/mrw, 4nnuai DigtH, 1941 1942, 
Case No 38 

« See Hall, { 58 , Moore, ii 204- 
208 , Stoerk in HdUzfndnrff, ti pp. 
44b 453 , Deqpagnet, 429 430 ; De 
I.owter, i pp 425 429 ; Nielsen in 
n (1919), pp 5 12: Hack- 
worth, 11 ^5 139 149 (on jurisdiction 
in and over ports gencrallj ) . Higgins 
and Colombo^, 279 286. See also 
the Amerusn lase of TViMenAa# 
(1HR6) 120 i S 1 ; Hml«on. Coses, 
p 602 As to the jurisdiction over 
nationals with regard Ui offences com- 
mitted on national vessels within the 
territorial limit* of a foreign State see 
UmM SMes V. Flores (1932) 280 
U S. 187. 
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State olaima full juriediotion over fowign merchantraen in its 
ports, jurisdiction is to a certain small extent limited when 
the vessel has been compelled to enter a port in distress.' 

A Convention and Statute respecting the International 
Regime of Maritime Porta* was signed at Geneva on 
December 9, 1923. It has been ratified by a number of 
States, including Great Britain, and is now in force. It 
provides that on a basis of reciprocity the sea-going vessels 
of the contracting parties shall enjoy equality of treatment 
in, and freedom of access to, their maritime ports that is, 
‘ all ports which are normally firequented by * sea-going 
vessels and used for foreign trade.’ The Statute applies to 
‘ all vessels, whether publicly or privately owned or con- 
trolled.’ other than ‘ warships or vessels performing fiolice 
or administrative functions’ (Article 13) or fishing-vessels 
(Article 14) ; but it does not apply to the ‘ maritime coasting 
trade ’ — that is, cabotage * (Article 9) —nor does it prescribe 
tjie rights and duties of belligerents and neutrals in time 
of war (Article 18).* 


VII 


GULFS AND BAY.S 

Grotius, II. c 3 5 8- i. 5 2fll - Hall. |4I- Wwtliike. i pp 187-106 

— Lawrenre, § 72-;-PbiUunon', i, t? 201 2»ln— Iwiiw, i. ?§ 181, 182- 
i}fi4*kt»t)rth, I IfK) Wharton i Ui j. J| Ih'i - 

Wheaton 18M«0 Hyle, i, Bliintsohli. 310 

FaurhtUe, §f51holtf (U))- Dc^papnet iOo 106 M^riKnlidc ii. pp. 
394 308 PrafJier Koihre. ii hHl N'vs i pp. 177 1 Hivier 


1 See Moore, ii § 208, the attard in 
(lie cane of the EnUrprme in Moore, 
Arbitrations, ir. p. 4349. Aft to 
immunitieft of veaselR in diet i css 
ftee The Rebecca, decided on April 2. 
1029, by the United Staten Mexican 
Clainift Comnumion * Annuat Higeei, 
1029-1930, Cane No H2 And neo 
The Maiff v. The Kxng, The Queen City 
w. The King and fdher ships; (1931) 
Can. 8.C.R. 374^ 387 ; (1931) 3 jy.LR. 
15, 147 ; and Casisin The King, 
Canada %am Reports [1935] Ex. C.R. 
193* on the meaning of ^strefte of 
ireather end other unavoid«ble caane/ 
8a# alM> Uing in AJ., 26(1932). 
m. $74-379. And ree T*ofd Stowel) in 
^ JAdfiiar (1809), Edward^s Admir 


fiUy Reports. 135, at pp 139, 160 
* Rea) and irreHifttihle dmtreHH tniiitf 
lie at all time» a ftufhcient paMpori 
for human beingii under anj sut); 
application of human laaa/ 

• Treaty Senea. No. $4 (1925), 
Cmd. 2419, L.KTS. 58. p 284, 
ftumniary in H F., 1924. pp. 2^>0, 
201, By Article 103 of t h# Treaty of 
{jiatanne of 1923 Turkey ttindertook 
to adhere to this Conversion. See 
l*aun, Le droit in/rrnatiomd ties ports 
(1928). And aer below, p. 692, n. 2 

• See above, J 187. r 

• See Fattchille, } 517i(3), and 
Hoiitie in R.!. ner, 5 (1924), 
pp. 681-708, ami ibid., 6 (1985), 
pp. 115-154. 
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1. pp. l«3-157-C»lvo, i. {}3«6, 367— Piore. ii. 806.815, and Cod*. 
»m283-Cavaglieri. pp. 285.288-Mart«n*. I. J 100-Perri^ §6- 
Keith’a Whaaton. pp. 8«l.36«-Baty, pp. 70.80-8inith, li. pp. 243-260 
— HigKina and Oolomboa, §{ U3166- Pulton, 3'*e Soiweignty of the Sea 
(1011), pp. 586.088 and 717.734— tJchfieking, Das KUeUtaaeer >m itUet- 
wUtoaaXtn Reehte (1807), pp. 20.24 -Mochot, Le regime dee baits et drs 
ga^fss ea dmit intersatianal (1938)- Barclay in Annuairr, 12, pp. 127-129 
— Chartaria in Inlematitmal Uw Attoctkion's BeporU, 23 (1907), pp. 

103.132. and 27 (1912), pp. 107-127— Wilaon in Hague Reeueil, 1923, 
pp. 146-164 -Jcaaup, Uw of Ttmlonal Waters (1927), ch. viii. (diacuaaing 
a numlier of particular baja)- Oppenkim in Z P., 1 (1907), pp. 679-687, 
ana 6 (1911), pp. 74-95 Salmond in L.Q.R., 34 (1918), pp. 2.36-252— 

Hurat in B.Y., 1922-1923, pp. 42-54- Kahjnrvi in AJ^ 26 (1931), pp. 

(»iH to SccUidiniis iiiii (‘ountrif*’!) Jitt'tts itj ummioh n. |ji> Hit 
Waldof’k III BaY., 158 flOrd) pp rn M2 

§ 191. Such gulfs and bays as are enclosed by the land Territorial 
of one and the same littoral State, and have an entrance ^i**'^* *"'* 
frona the 8ea not more than six miles wide, are eertainl} 
territorial ' ; \] ooo. on the other hand, that have an entrance 
too wide to be commanded by coast batteries erected on 
one or both side^s of it, even though enclosed by one and 
liie same littoral State, are certainly not territorial. These 
two propositions may safely be maintained It is, however, 
controversial how^ far bays and gulfs encompassed by a 
single littoral State anrl possessing an entrance more than 
six miles wide, yet not too wide to be commanded by coast 
batteries, can be territorial. Some writers * state that no 


' The exprpKBiun ‘ territorial Imv * 
muAt not U* allcmed to obscure tfie 
farts (1) that the watf^rs contniiiiHl 
in territorial ba}’®, niid in the 
territoriat portions of !)«,>« not 
wholly temtnrml. are not territorial 
water® and part of the maritime 
licit, but national waters, and (2) that 
the limit of the national waters is 
the datum line for the measurement 
of the maritime belt : see Hurst, op. 
eif.. and above, $ 172. As to this 
dividing line see also the following: 

13 (iMlA), pp. 201208; 
DespMnet, $408; FaiicUille, 

(0) ; Taylor, J 220 ; Westlake, i. p 
lOl ; Lawrence, } 72 ; l^privlelle 
in HsOsg 5 (1808), p. 264 ; Hata< hek. 
pp. 108, 100 ; Villeneuvo, i)€ fn 
mtfutfibn de la lignt s/purafiM dta taur 
noHonahi tl i$ la mer fttriumah, 
apd^ahmani dans les 6 oim (1014); 
Boggs in AJ,g 24 (1020), pp. 641 


rWi.!. In the dispute iMMw’ceii k t '»eck 
and Mecklenburg-^chwenn, a* < ided 
by the (verinan Staat4igmchUkof in 
duly 1028, the Court expressed pndcr- 
cn<e for the view that sovereignty 
o\ I r the same part of the bay may lie 
divided functionally, i.e. one State 
may exercise sovereignty with respect 
to some matters and the other State 
with respect to others: -Anuimi 
/ii^Fesf. 1027.1928, Case No. 88. 

< See Walker ({ 18). Westlake (i 
p. 191) cannot he cited iii favour of 
It. since he distinguishes between 
hays and gulfa in sneh a way as is iu>t 
generally don« by international law- 
y era. and aa is eertahily not reoognisetl 
W geography ; for the very examplM 
which be enumecatea as gulfs are all 
called bays, namely, those of Oon. 
caption, of Gancale, of Chesapeake, 
and of l)olawar«. 
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such gulf or bay can be territorial, and Lord Fitzmaurioe 
declared in the House of Lords on February 21, 1907, in 
the name of the British Government, that only bays with 
an entrance not more than six miles wide were to be regarded 
as territorial. But in the North Atlantic Coast Fisheries 
case, which was decided by the Permanent Court of Arbitra- 
tion at The Hague in 1910*, Great Britain disowneil ^ the 
declaration by Lord Fitzmaurioe. The United States con* 
tended for its accuracy, but the Court rt>fused to agree. 
Other writers maintain that gulfs and bays with an entrance 
more than ten miles wide (or three and a third marine 
leagues) cannot belong to the territory’’ of the littoral State, 
and the practice of several States, such as Germany, Belgium, 
and Holland, accords with this opinion. But the practice 
of other countries, approved by many writers, goes beyond 
this limit. Thus France holds the Bay of ('aucale to be 
territorial, although its entrance is seventeen miles wide ; 
Canada holds the Bay of Conception ® in Newfoundlanrl 
and the Bays of Chaleurs ’ and Miramiclii in C'anniln to 
be territorial, although the width between their headlands 
is twenty, sixteen, and fourteen miles respecti\ ely.* Kven 
the Hudson Bay in Canaila, which embraces about .ISO, non 
square miles and the entrance to which is fifty miles wide, 
is claimed as territorial by (’anada.* Norw'ay claims the 
Varanger Fionl as territorial, although its entrance is 
thirty-two miles wide. The Tbiited States claims the 
Chesapeake and Delaware Bay*, as w«il other inlets of 


‘ See Oral Argwnftit, Part i. pp. 
270.271. 

• See Dtreci UM. Cable Co, v. 
Angh-Afnerican Ttiegraph Co, (1877) 
L.K. 2, App. Ce 394. 

• See Slowal v. McFw (1880) 
5 Can. S.C., 66, cited by Hurst, 
op, rU,, At p. 47. 

« In The Foffemtta [1927] P. 311, 
the Court of Appeal, considering 
itself l^und by a statement made by 
ike iXtorney.Oenera) on behalf of 
the Grovii, held that a particular 
•pot in the Bristol, Channel where 
it fs twenty miles in width was * not 
within the limits to which the ter- 
ritorfal aorere^ty of Hie Majeety 


extends/ and thus differed from the 
view stated iii Reg v. Cifneifig/uiin 
(1850) Bell's Crown Cases 72, to the 
effect that the whole of the Bristol 
Channel vtM within the bodies of 
the adjacent lounties (!I'he spot in 
f|iieBtion in the latter case was much 
higher up than In 7'Aa Fagerrwi \ 
See Beckett and Bellol in B. F , 
1928, pp. 120126. \ 

* But the claim is domed by the 
Cnited States See Balirh in B./., 
2nd ser., 13 (1911), p|. 539-686, 
15 (1913), pp. 153-172, slid in AJ., 
6 (1912). pp. 409-459, 7 (1913), 
pp. 546-565 ; Kenneth Johnston m 
ar., 15 (1934), pp. 1-20. 
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the same oharoctor, ae territorial,* although the entrance 
to the one ia twelve miles wide and to the other ten miles. 
The Institute of International Law has voted in favour of a 
twelve-miles-wido entrance, hut admits the territorial char- 
acter of such gulfs and buj's with a wider entrance as have 
been considered territorinl fur more than one hundred years.* 
In the Anglo-Norveyian Fiskerifit case the International 
Court of Justice declined to admit that the ten-mile rule, 
favoured by the majority of Stales participating in the 
Hague Codification Conference of 1930, had acquired the 
authority of a general rule (»f International Law. This was 
so ‘ although the ten-miles rule has been adopted by certain 
Stales both in their national law and in their treaties and 
conventions, and although certain arbitral decisions have 
applied it as between themselves.’ * 'flje ( 'ourt did not 
.suggest that there exists any other limit. Although the 
Judgment of the Court, inasmtich a.** it sanctions the prin- 
ciple of the ‘ general direction of the coast ’ for the purpose 
of the delimitation of territorial waters, lends itself to the 
interpretation that it abandons altogether the legal con- 
ct'ption of a bay,* this w'a.H probably not the intention of 
the Court.* However, it is clear -e.spct*ially having regard 
to the position created by the Jtidgment of the Court — 
that some furtlier judicial clarification or international 
regulation of the subject is urgently desirable. , . 

As the matter stands, it i.s doubtfiil as regards many gulfs 
and bays whether they are territorial or not. Examples of 
territorial biys in EurojK) are : the Zuider Zee,* which is 
Dutch ; an<l the Hay of Stettin, in the Baltic, which is 


> Tavloi, i 'm j WhMton. i. 
i§ a7, 88 : mott, 1. { 153 ; *ml Tk* 
AlkganMn(lSS6),iicntt,('a»t*,p 232. 
Seo *Im Vmtted lHaltt v, Caritla, I> C. 
(U>85) IS F. fiupp 121. AnnMol 
Digut., l»36-ltt37, <•*«• No. 5« )«» ‘o 
the Bay of 2San Pedro in California); 
tStale V. JRttrido ( 1040)« 15 A. (2<<) 2U3 ; 
Annual Digest. 1938- 1940, Caao No. 51 
(M to the Penobacoi Bay in the State 
of Maine) ; TiU Pwplt v. UtraUa and 
Adams (1039), 98 Pac. (2d) 941 ; 
nual ZHyeilp 19384940, Caae No. 52iaa 
to the Santa Monica Bay in CaUfornia). 


’ See .4nniuii>f, 13. p. 329. 

• lA'J Reports, 1951, p. 131. 

• See Waldock in B,Y. 28 (1951) 
p. 139. 

'* It ia poaaible that, far from hold 
ing that the aisc of the bay ih irrele 
\ant. the intt *»on of the Court waa 
to lav down that if the shores are very 
far apart then they must be con- 
sidcrod as separate coaata U> which, 
therefore, the principle of the genera) 
direction of the eoaat dnee not apply, 

• See Jecaup. op* cif., at p. 488, 
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Oerman, m is also the Jade Bay in the North Sea.^ It is 
unlikely that Great Britain would still, as she formerly did 
for centuries, claim the territorial character of the so-called 
King’s Chambers,* which include portions of the sea between 
lines drawn from headland to headland. 

Non- § 192. Gulfs and bays surrounded by the land of one and 
the same littoral State whose entrance is so wide that it 

Bnyi. cannot be commanded by coast batteries, and, further, as 
a rule,* all gulls and baj's enclosed by the land of more than 
one littoral State, however narrow their entrance may be, 
are non-territorial.* They are parts of the open sea, the 
marginal belt inside the gulfs and bays excepted. They 
can never be appropriated * ; they are in time of peace and 

^ For a purely domeatio diapute and it wouJ<i Boeni that the prartire 
between (.aermau Staten regarding of States likeaiBC le^ectH it, except 

Lubeck Ra\, in the courae of which in the tane of such bavH an puhaenH 

the ruiefl of International l^w were the eharactenstica of a clitHni nea 
involred see Wenzel, Dif Uvhiit^tehif Thus, m the caso of San Salvador v. 
tn der LitbfcUr Rucht {I92dh and Vtcaruj/aa. the International ('oiirt 
192ri 1020. of the Central Anieruaii HepiibliCH 

MVhereas Hall (! 41, p. 159) (see jl.J., 11 (1017), pp 00.1, 7(M). 

aaya ; ‘ England would, no doubt, not 717) decided m 1017 that, taking into 

attempt flny longer to annert a right of conaideration ita geographical and 
property over the King^a ('hamliera,* hiatonral conditions, aa well as its 
Phillimore (i. § 200) still keeps up situation, extent, and configuration, 
this claim, as did the Attortie\. the (iulf of FonaecaDfu^t lie regarded 
Cleneral before the Hague Court of as * an historic bay posschsed of the 
Arbitration in the North Atlantic characteristics of a closed sea.' and 
Coast Fishina case («ee Ordl Argu- that it therefore was part of the 
menu Part ii. p. 1.308). The attitude territories of iSan Salvador, Hon- 
of the Bj^itisb OoTernment in the duras, and Nicaragua. The decision 
Moray Firth (ane see liclow, $ 192 of this Court has, of course, only 
—would seem to demonstrate that ^*rce with regard t«» the three Central 
this claim is no longer upheld, hut American States concemod ; but the 
see Atkin L.J. in Ths Fagrruu Ciiited States ocknowlwlges the tern- 
[1927] P. at p. 326. See also tonal character of* this gulf. The 

Lawrence, § 87 ; Westlake i p. 192 ; attitude of other States is not know6. 

Grant in L»Q,R.t 31 (1915), pp 410- As regards the Bay of Fund^^ see 
422. Fulton, op, at, p 121, givei Thr Schffonrr ht ashington^ British- 
a facsimile of a chart preparea by Anicncan (Haims Coiumjiision, 1853- 

Trinity House in 1604 showing the 1855. fteport of Decisions, p. 170, 

bearings of the King's Chambers. Scott, Coses, p. 229. 

’ For an exception to the rule, ^ See, however, Hurst^ op. cd., at 
see the next note as to the Gulf of p. *54, who contends that if and when 
Fonseca. a non-territorial inlet fiarrows * to 

* This is not u^contested. A few such an extent as to betobviously a 
writen^-eee, for instance, Twiss, L hay,' say, ten miles m'l width, the 
t |8]-'*asseirt that narrow gulfs and water in the upper ai|d narrower 
bays surrounded by the land of two portion are national watirs, and the 
different States are tefntonal, the maritime belt will be draWn from the 
central line dividing the territorial imaginary limit of tie national 
portions. However, the majority of waters. And note thb following 
writert do not aeoept this opinion, doouments in snpport of this view 
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war open to vessels of all nations, including men-of-war, 
and foreign fishing-vessels cannot therefore be compelled 
to comply with municipal regulations of the littoral State 
concerning the mode of fishing.^ 

§ 193. As regards navigation, fisheries, and jurisdiction in Nsviga- 
terrilorial gulfs and bays the majority- rightly, it is believed ^I’ery, 

— contend that the same rules of the Law of Nations are 
valid as in the case of navigation an<l fisheries aithin thex^'twkl 
territorial maritime belt. The right of fishery may , therefore, 
be reserved exclusively for subjects of the littoral State,® 


tlifji Noith Son Finhonva ( oiaontion, 
1882 (veo B F., 1922-1923, .il p 12. 
and Inflow, p. 609, n 2) , tho draft 
tif gonorHl treaty l)etaecL (in at 
Hntajn and Soviet Kuasia of 1924 
(Omd 2215), ch 11 Annex, Section 
n , and Artul#^ d of the draft ton 
vcntion in the Hoport on Territorial 
Waters adopted by the Leai»ue C’txJi 
licAtiou (Vunmittfc {A J ^ 2d (Julv 
l‘>29). Special Suppl,, p. 142) In the 
lempoiary Kishenea Agreement b<» 
taeen (treat Britain and Soviet 
Kiiaata of May 22, 1930, it ana 
pni vidod that at reganJa ba)ii (he 
diHtance of three mde^ ahall be 
nti^AHuicd from a atraight line dra^n 
HI roaa the bay iii the part neorcht the 
entrance, at the fiiat point a here the 
width doea not eacefsl ten inilea : 
Trent\ Seriea, No 22 (1030), Cmd 
3683/ 

* An illiiatrative taae la that of the 
tibhenofiin theMora> Firth, MoiUmttn 
\ /V(iv« (19<H>) 14 Se LT 227 H> 
Artitle ti of the Herring Fnlierv 
(vScotlaiid) Act, 1889, beam anti otter 
Iraahng la prohibited within eeiuin 
linnta of tho Srottnh coast, and tlu 
Mora> Firth inside a line drawn fnmi 
Dunoanaby Head tn CViithneM to 
Rattray Point in Aln'itlwnshiu* is 
inebided in the prohibited area In 
1905, Mortenaen, the captain of a 
Norwegian fishing vraael, but a Paniah 
aubjert, waa pMiaecuted for an offenre 
agaiuat the abnvo-nientioned Article 
6. oonvicied, and lined b\ the Sheriff’s 
(llourt at Domooh, altboagh he con- 
tended that the inerimiiiaiing act was 
commit ted outside three miles from 
tho coMt He appealed to the High 
Court of iluetioki^, which, however, 
conffnned the verdict of the Sheriff 


Court, coifiMth aasertiiip thdi, 
ohelher or not the Moray Firth could 
Ihi ccjiiHideitd as a British temtonal 
bay, the Court was bound by a 
Bntish Act of Parliament even if sue h 
Act violates a rule of International 
I>aw The British (iovernment, while 
re(oj*niBing that the Scottish courts 
weie bound !>> the Act of Parliament 
comeimd, likewise recognised that, 
the Mora\ Fnih not being a Bntish 
teiiiu»rial bav, foieign fishing* vessels 
could iKvt be c om {Killed to comply with 
an Alt of Piiiiiament regulating the 
mcnle of hbhing in the Moray Firth 
beyond time miles from the coast, 
and therefore remitted Mortensen’s 
fine. 

Ti» r»*inc<l\ the coufiict between 
Article b of the above mentioned 
Herring FJ»^^•**y (Scotlauu) \ct, 
I8 k 9, and the r(*<{uireinent« o® Inter- 
national IjHw, Parljanient paes d the 
Trawling in Prohibited! Areas Pre 
vention Art, 1909, According to which 
no pmsec ntion can take place for the 
exeroii>c of prohibi'ed fishing utethoda 
1*eyond three miles from the coast, 
but (he tisb so caught mat not be 
landed or aold in the United Kingdom 
(M‘e Oppenheim in Z \ , 6 ^1911), 
pp 74 95) 

• The Hague Uonvcnlion concern 
mg Police and Fisher \ in (lie North 
Sea, concluded on Mat 6, 1882, 
between (Ireat Britain, Belgium, 
Denmark, ^''snee, (icrmany, and 
Holland, by iirlicle 2 reeerves the 
fiaberv for subjects of the littoral 
States of such bays as have gn 
entrance from the sea not wider than 
ten miles, but reserves likewise a 
maritime lielt of three miles to be 
measured from the line where the 
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And navigation, eoAolage excepted, must be open* to 
merchantmen of all nations, though foreign men-of-war need 
not be admitted unless the gul& or bays in question form 
part of the highways of international traffic. But the 
matter is not settled, and there are some who maintain that 
foreign vessels may be excluded altogether from territorial 
gulfs and bays, or admitted only on payment of dues, 
rates, etc.* 


VIII 

STRAITS 

Grotiui), ii. c. 3, § 8— Vattei» i. § 292— Hall, § 41— Westlake, i. pp 197-201 - 
Uwrence. §§ 87-89— Phillimore, j. $$ ISO-lOO-Taise, i, H 
JStrupp, lihtninis, § 9n- Fauchille, §§ TitMi r>ll) {(») Sibr^rt pp. 74.).7iW 
l^espagnet, 415-417- -Prodier- FotlM* ii. 060 050 Nvs. i. pp. 402 516 
— llivier, 1 . pp. 15i-159- Oah’o, i. §§308 372 OruthaKa, §§442 463 
Cavaglieri, pp. 2^8-291-— Fiore, ii. §§745-7.64, and ('odfi §§2H.V2H7- Mar 
tens, i. §101 — Keith’s Wheaton, pp. 375-384* Smith, ii. pp 265-272 
Oidel, iii. pp. 72H-764 — Higgins and C'Olomlws, §§ 15!)- 178 -Hfdiiiml, 
Studifs, pp, 277-279 — l^on, r/rr iMenrngfn iind 

A'ano/e (i9I8)- -Hriicl, Jnt ft national .SViaiM, 2 voIk (1947) -V\ ilM»n in 
Ha^uf Rfcvfil, 1923. pp. 165 103 jSairiKmd in L Q.Jt , 34 (1918), pp. 235- 
262— F. de Visscher in K./., 3rd ser., 4 (1923), pp. 537-572, and i6ui., 
vol. 6 (1924), pp, 13-57— -Guerra in R.G., 31 (1924), pp. 232-264— Uougier, 
%bid„ pp. 309-.338J '-Bases of Di^u^swn, ii. pp. 56-59, 

What § 194. All straits which are not more than six miles wide 
. are certainly territorial. Therefore, straits of this kind 
torisl. which divide the land of one and the same State belong to 
the territory of such State. Thus the Solent, which divides 
the Isle of Wight from England, and the Menai Strait, which 
divides Anglesey from Wales, are British ; the Straits of 
Messina are Italian ; and the Great Belt, which divides the 
islands of Fyn and Sjaelland, is Danish. On the other hand, 
if such narrow strait divides the land of two different 
States, it belongs to the territory of both, and the (boundary 

mMiiM b ten iiule« irid«. f*ir»ctic> N.RM., 2nd Mr., 9, p. 6^6. 
wy tlw bbery <• thmfors rMerved ■ But thb ia not umvdrMljy r«coK> 
for mtioeU of the nttorol State tiMod. Sm, for inetanse, Twfis, i. 
whhia boys vitb on ontruMW mooh 1 181 ; Celvo, i. ) 367. i 
wider then tea mibs. 8m Mortone, ■ SMsbore, 1 191. 
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line runs, in default of a Bpecial treaty making another 
arrangement, through the mid-channel.^ 

It is, however, controversial whether a strait more than 
six miles wide, yet narrow enough to be commanded by 
coast batteries erected on one or both sides of the strait, 
can be territorial. The majority of writers, including Hall * 
and Hershey,® assert that it can ; but a minority, including 
Westlake ^ and Taylor.® maintain that it cannot. 

However this may be. it would seem that claims of States 
over wider straits than those which can be commanded by 
guns from coast batteries can no longer be upheld. Thus 
Great Britain used formerly to claim the Narrow Seas — 
namely, the St. George's Channel, the Bristol Channel, the 
Irish Sea, and the North Channel -as territorial ; and 
Phillimore asserts that the exclu««ive light of Great Britain 
over these Narrow Seas is uncontested. But it must be 
emphasised that this right xs contested, and though it was 
put forward in 1910 by the Attorney (Jcneral in the North 
Athntir Crnr^t Fish(rks case, it is doubtful how' far (Treat 
Britain would now’ persist in upliolding lier former claim.® 

The Tornlorial Waters .Furisdietiou Act, 1S7S, floes not 
nieutifm it 

§ 195. All rules of the Law’ of Nations concerning nayiga- Naviga- 
tion, fisherj% and jurisdif’tion within the maritime belt apply 
likewise to navigation, fishery, and jurisdiction within 
straits. Foreign merchantmen, therefore, cannot " bf* ex- strait*, 
eluded 'riie right tjf fishery may be reserved exclusively 
for subjects of the littoral State ; and the latter can exercise 
jurisdiction over all foreign merchantmen passing through 
the straits. Foreign men-of war must be admitted to such 

' Se« below, S 190. to tin* IVww A 0. at p 174, the Pnvy Council 
age of Wieltngen, which ia the lubject conBidrrea that the ' narrow seas * limit 
of a differenoe between Belgium and ciiacuaMMl bv the older authorities 
Holland, tee Charlea da Viiacher ancl * such as Selden and Hale, . . . may 
Oanshof in R.l , 3rd ser., 1 ( 1920) safely be said to be now obsolete.^ 
pp. 293-32S, and see above, { 17S. ^ The claiiji advanced by Russia - 

I I • At n *ee Waultnn in if.f?., 15 (190S), 

. ! * . . , yZ ' ‘ p 410 t. haie a right to ex- 
tol, i.p 197. ^§2.10 foreign menhantmen from 

• See Phillimore, i. § 189, and passage through the Kara and the 
above, ) 191 (King’* (Chambers) In Vogor Strait* was therefore an- 
AUoney^$niral iof BrtHah C(4umh%a founded. As regards the Kara Sea 
V, AUol^y*(hwr0l for Ganadu [ 1914] see below, § 253. 
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staraita aa form part of the highways for iutemational traffic.* 
[n the Corfu Channel case betv^eon the United Kingdom 
and Albania the International Court of Justice re-affirmed 
and amplified that rule.* It held that, provided the passage 
is innocent,* such right of passage can be exercised without 
previous authorisation of a coastal State ; that, unless 
otherwise provided in a treaty, the coa.stal Statti is not 
entitled to prohibit such passage in time of pence although, 
in exceptional circumstances, it is justified hi issuing regula- 
tions in respect of the passage ; and that it is irrelevant tliat 
the strait is not a necessary but only an alternative route 
between two parts of the high seas. It is sufficient that it 
has been a useful route for international martiine trafiic. 

If the narrow strait divides the land of two different 
States, jurisdiction and fishery are rt'served for each littoral 
State within the boundary Ime running through the mid- 
channel, unless otherwise arrang(>d by treaty. 

It must, however, be stated that the rule that foreign 
merchantmen cannot be excluded from passage through 
territorial straits applies only when they connect two parts 
of the open sea. When* a territorial strait Iwlonging to one 
and the same State connects a part of the open, sea with a 
territorial gulf or bay, or with a territorial land-locked sea 
belonging to the same State- -as, for instance, the Strait of 
Kertch,* and formerly the Bosphorus and the Dardanelles* 
— foreign vessels can be excluded. 

* As, for instance, the ^Straits of prohh^inc,’ Lanv Fiftichnft (tO.*):!), 
Thcire straitu were neutral- pp. 250-278. 
iaed m 1881 — see below, vol. li. ^72 * For a lucid tomiuUtion of the 

—by a treaty between Phile and rules, liased on the findings of the 

Argentina See Abrihat, Ls *Utroti (Vuirt, as to what const it utes innocent 

de Magellan an poivl df tue tnUr passage see Fit/inaurw'i* in 71.1'., 27 

national (1902), Nv«t, i pp. 511- (1950), pp. 28, 29 U Wfuild app(*ar 

515; Moore, i. §131, Fanfhille. that, aa there suggested, the paHsage 

S I 510-610 (6) ; (Vuchaga, § 452 : is innocent even if mmeaweeping 
mith, ii. pp. 257-262 ; and see below, operations are <f>ndncied« ho long as 
vol. ii. f 72 (6) (n. 1), .See also nuch oporations are incidental to the 

Ksoadero Guzman, Jm SttnatUm passage in caaiN where the prosenee of 

juridiqut inUmationale ghs $aux dv a minefield ih Hijs|a eteil. jl^e passage 
ddtroit de MageU^n (1930). As to ceases to lie innocent when wamhips 
Gifanlfhr see Abbott, An Introduclion are sent into the waters ^if the tem 
to Uka Docvmaide Relating to the Inter- tonal Ktat4* without its eogisent for the 
woliomil Statue of OibraUq^* 1704-IUS4 purpose of conducting nlmeswecping 
(1035). operations. * ^ 

• WJ. Beportt, 1049, pp. 28. 29. * Sm beloir. { 282. niuQhilfo. 

And see Bmol in * Gfe^nwarta* f 606 (3), 2, * 8 m Wowp 1 197. 
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1 196. See below.^ Xh* 

§ 197. The Bosphorus and Dardanelles, the two territorial Sound 
straits which connect the Black Sea with the Mediterranean, 
must be specially mentioned.* So long as the Black Sea^r^T" 
was entirely enclo8c<l by Turkish temtory, and was there- 
fore a portion of this territory, Turkey could exclude * 
foreign vessels from the Bosphorus and the Dardanelles 
altogether, unless prevented by spt'cial treaties. But when 
in the eighteenth century Russia became a littoral State of 
the Black Sea, which, therefore, ceased to be entirely a 
temtorial sea, I'urkey, by several treaties with foreign 
Powers, conceded free navigation through the Bosphorus 


* § 19b. Thf Former Sound Duts 
The rule that fo*eiKn merchantmen 
munt he allowerl moffpiiAive pasiia^e 
tbroiiii*h torhforial itraitn without 
any duos and toht« vAhate\er, ha ( one 
exception until the ^ear 1857 From 
time im memorial, Denmark had not 
allowed f^ret^n veneKla the fmsflape 
through the two Belts ant! the 
Sound, a narrow strait whnh tli\ick« 
Denmark from Sweden and connecta 
the Katteinat with the BhUk, with 
out payment of a toll, the so called 
Sounil Duel* (nt'C the dclailh, which 
haio hiatoncal interest onh, in 
Twnaa, t §lH.S. PhiUimore, i §179, 
Wharton, i § 29 , Scherer, /Vr 
SundtoU (18451, Hill, TAe OamA 
v^ouiuf UvM and iht Comman/J of the 
Balite (192()), and in Hague Rerued, 
ved 45 (1033) (III), pp 529 552. 
Brflol in Z / 41 (1929). pp 7(» 97 , 
StaeJ-lloUt^^m in HI, 3id w i , 13 
1 1032), pp 809 812 r Molhr. hit*r 
naiumaJ taw (Part 1 19,31), p 206. 
note). Andeee, on the Little Ihlt, in 
eonnaotion with the <H>nHtnKtion in 
1935 of a brid^ over it, Brucl in 
Nordisk T,A . ft (1935), pp U2 150 
and Favilli in 72 / , 3rd aer , 17 (1938), 
pp 583 641 Whf^reaa in former cen 
turiea these dues were not oppoawi, 
they were not conatdered an> lonjeer 
admissible as soon as the prnu iple of 
free navigation on the sea h'came 
generally recogniaed, hut Dcnmirk 
neverthflesa inaisted upon the dues 
In 1S57, however, an arrangement 
(the Treaty m Cbpenhagen of March 
14. 1867. see Martens. A' R.O, 16, 

VOL. I. 


Partu p 345) was eonipieted between 
the maritime Powers of Europe and 
Denmark by which the Souiui Dues 
were aholisihtci againet a heavj 
indeinnit\ paid b^ the signatory 
States to Denmark And in the same 
\car the rnited States entered into 
the (on\ention of Washington of 
^pnl n, 1K37 (ftee Martens \ 7f (?., 
17. part i p 21 0^ with Denmark 
for the frcie p'lssage of their \e«(ielB 
and likewise paid an indemnity Few 
MQggeMiona as to the future regula* 
tion of the !)aniti)i strait ^ee Brbo) 
in Z / , 3S (102S) pp 185 i9b And 
wt, geneiaM\, on the Da rush Straita 
in International Ijiw. the same tn 
Hague ReeueiU vol 55 (193b) (» ). pp 

m m 

* Sec Holland, The huropet^^ Con 
cert tn iht Ea^ttrn (^edton (1887), pp 
224 226, Pen In, p 29, Gonainon, 

1 1 Hfejih ire et Us Dardanelles ( 1910) , 
Da»«irrH, La guedton du Rosphore d 
des Dardanelles (1915), Phdiipscm 
and Buxton. 1 he ^ufdmn of the 
Bosphorus awJ the Dardanelles (1919) , 
Shotwell, International Ooniihation 
Paniphlft, No 180 (1922) (a ^nort 
htatorx ) , Hiadlam Morlcy, Studies in 
Dtfiluaiatu //ido’-v (1930). pp 212 
253 , Kabhiri / e rerjtwe des ddrnits 
a DanianelUs) (1929) , oe 
l^pradelle » d c theiR. roaafa/diTKpfe 
et ^9 df-tFcni , 2 voK (1931) For a 
valuable historical account of Rusaian 
|i4tlic\ aeo Mandeltctam in Hague 
RrcueiL vol 47 (1934)(i ), pp 603.798. 

« 8ee aliove, { 196. 

2K 
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and the Dardanelles to foreign merchantmen. But she 
always upheld the rule that foreign men-of-war should be 
excluded from these straits ; and by Article 1 of the Oon- 
mention of London of July 13, 1841, between Turkey, 
Great Britain, Austria, France, Prussia, and Russia, this 
rule was definitely accepted. Article 10 of the Peace Treaty 
of Paris of 1856 and the Convention No. 1 annexed to this 
Treaty, and, further. Article 2 of the Treaty of London, 1871, 
again confirmed the rule, and all those Powers which were 
not parties to those Treaties nevertheless submitted to it ’ 
According to the Treaty of London of 1871, however, the 
Porte could open the straits in time of peace to the men-of 
war of friendlytand allied Powers for the purpose, if necessary, 
of sbcuring the execution of the stipulations of the IVact' 
Treaty of Paris of 1866.* 

The Treaty of Lausanne of 1923 removed most of the 
'limitations hitherto weighing upon non-Black Sea Poweis 
and imposed in turn far-reaching restrictions upon Turkey 
including the demilitarisation of the Straits zone and 


' Ab to the I nited States see 
Wharton, i § 29, pp 79, 80, and 
Moore, i § 134, pp. 666 668 «Se« 
also Roxbui^h, infemaitanai Con 
mniwns and Thtwd (1917), p 29 

* On the whole, th<f rule ih 
practice upheld by Turke> Foreign 
Ijght public veaseU in the service of 
foreign diplomatic en\o>s at Con 
stantinople could lie aflmitted by 
the provisions of the Peace Treaty 
of Pans of 1856; and on several 
occasions ^hen 'I'urkey admitted a 
foreign man of-war oarrv mg a foreun 
monarch on a visit to Constantinople, 
there was no opposition by the Powers 
(see Perels, p 30) But there were 
cases when foreign uanthips passed 
the straits In violation of the rule 
For instance, in 1847 Turkey per 
mtted two French men of war to 
pass the straits for the purpose of 
towing some com ve^sedri from the 
Black 9ha to France; the Powers 
protested^ although Turkey had given 
permission on humanitarian grounds 
alone. Again, m 1868 ^he United 
States Goreniment^ which had ob 
tamed permisskMi to send a light war 


vessel for the service of the American 
1..eeation at Constantinople, sent the 
WabfMh^ a large frigate armed with 
fift\ guns, the oth^ Powers pro 
tested, whereupon the If ifwjsA de 
parteit See Swisher in A J , 15 
(1951), pp 561 571 Furtli. r, in 1962. 
Turkey alleged four Russian toipcibi 
destroyers to pass through lh» ntraits 
on condition that these vessels should 
be disarnuMl and sail under the 
Hussian commercial flag , and <xreat 
Britain protested When, in 1904, 
during the itiisso Japanese War, 
Ptierhurg and SntnUnH^ two vessels 
belonging to the UiiHSiaii volunteer 
fleet in the Blfvck Sea, were allow evl 
to pass thrriiigh to the Mediterranean, 
no protest was raised, be<auHe it 
was impossible to asaumO that those 
vessels, which were flying 1 he Russian 
commercial flag, would l^ter on con- 
vert themselves into meh of war by 
hoisting the Russian wdr flag (see 
below, vol II f 84) tliirmg the 
First World Wai TurlceyX before she 
became a belligerent, jiei^ittpcl two 
Oorman cruisers, the Qi^n and the 
Breslau, to pass through the straits 
to Ucmstantmople. 
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BupervWon by an International CJornmiBBion.^ Both were 
abolished by the Convention of Montreux of July 20, W36.* 
That Convention provides for complete freedom of transit 
and navigation for merchant- vessels of all nations in time of 
peace and war , subject only to charges and sanitary measures 
authorised by the Convention and to the right to refuse 
passage to merchant-vessels of States at war with Turkey. 

With regard to war vessels permitted to enter the Black 
Sea the Convention distinguishes between their passage in 
time of peace and in time of war. In time of peace the 
aggregate tonnage of non-Black Sea Powers permitted to 
enter the Black Sea must not exceed 30,000 tons or, in 
certain circumstances, 45,000 tons ; the tonnage of any 
one non-Black Sea Powxt is limited to two-thirds of the 
®^ggr<^g^^<5 tonnage of these Powers. As to passage through 
the Straits, the aggregate tonnage of all foreign naval 
vessels in course of transit through the Straits must not 
excee<l 15,000 (Article 14), but Black Sea Povrers may send 
capital ships through the Straits without restriction of 
tonnage provided that they pass through the Straits singly, 
escorted bj' not more than two destroyers (Article 11). 
These restrictions do not apply to light surface vessels, 
minor war vessels and auxiliary vessels either of Black Sea 
or of non-Black Sea Powers. 

In time of war, when Turkey is not a belligerent, w^ai-shipa 
of belligerents enjoy freedom of passage only in so far, it 
appears, as their passage takes place in conformity with the 
obligations of the Covenant of the League of Nation. ® or in 
cases of assistance rendered to an attacked State in pursuance 


‘ Troaty Serio*, No. l6 (1923), 
Omd. 1929. also OJf, J.. 1926 
pp. 9A1974. 

• Cmd. 6249, Turkey No. 1 (1936) ; 

31 (1937), Special tSuppl,, p 1 : 
Hadeon, jLopwlofwm, vii. p. 386. And 
nee Suebe, Otr Meertngenvertmg I'on 
AtentMM (1936) ; Kirkpatrick in 
(hmva Special Studies^ vii. No. 6 
( 1936) ; Wariamy, La eenvtntion dee 
OHroiU IMonlrmut, 1936) (1937); 
Djonker, Le ^pkore et Ut Oarda* 
neUee (1938); /anka m The Xew 
Vommanweallk QuarteHp, % (1936), pp. 


242-263 . Fenwick in 30 (1936), 
pp. 701-706 : Collmrd in R.I. iParut). 
18 (1936), pp. 121-152; De Visaoher 
111 «./ , 3rd eer., 1? (1936), pp. 669- 
718 ; Herz in Frieden^tvirle, 37 ( 1937), 
pp. 126-144; Rootb ir» TojTibea, 
Suney, 1936, pp. 684-651; FiU- 
maurioa In li F., 18 (1937), pp. 186- 
191. 

• The relevant provision of Artiole 
25 of the Convention is somewhat 
obscure and refers, apparently, to the 
rights and obligations of Article 16 
of Uie Covenant. 
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of a treaty of mutual asaistaaoe binding upon Turkey and 
oonchided within the framework of the Covenant (Article 
19). There is no right of passage, except by permission of 
the Turkish Government, when Turkey is a belligerent 
(Article 20) or when she considers herself to be threatened 
with imminent danger of war. But in the latter case the 
Council of the League, acting by a two-thirds majority, might 
decide that the measure was not justified, and it had there- 
upon to be discontinued by Turkey (Article 21 ). It is probable 
that when the Convention is revised the relevant functions of 
the League will be taken over by the United Nations.^ 
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§ 197a. The development of aerial navigation in the early Theones 
years of the present century gave rise to much speculation 
as to the juridical nature of the air space and the extent of 
rights in it. That the air space over the open sea and over 
unoccupied territory Is free and in the former case incapable 
of appropriation may be taken as almost universally ad- 
mitted.* With regard, however, to the air space over 
occupied land and waters, both national and territorial, there 
have been a number of competing theorie.-, which may be 
summarised as follows- (1) that the air space is entirely 
free*; (2) that upon the analogy of the maritime belt 
there is a lower zone of territorial air space and a higher 
unlimited zone of free air space*; (3) that the air space to 
an unlimited height is entirely within the sovereignty of 
the subjacent State, which is an application -though not 

‘ 6m Lav; <•/ lU Atr * How far upward in space does Hi- 

(1011), p. 9. territory of !»e State extend T The 

• Qftiiiue (ii. c. 2, 1 3) refer* iiici- question hue ueen said to have bet'orno 
dentally to the air, and aeems to topical in oonnootion with high alti- 

iimett that in bis opinion it should ti^e rockete, hoe Cooper in I,LAJ,, 

be Ukened to Ihi o^n sea and be 4 (1951), pp. 41W18. 
incapable of appropriation. 
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neceasarily the correct application '—-of the private law 
inaziur' cwjtM eat aolum ^ua eat vaqmt ad coelum at ad inferoa ; 
(4) that the air speMse is within the sovereignty of the sub- 
jacent State subject to a servitude * of innocent passage for 
foreign civil, but not military, aircraft.’ 

§ 1976. Aerial navigation, both by British nationals and 
by aliens, over the land and waters, both national and 
territorial, of Great Britain and Northern Ireland is now 
governed by the Air Navigation Act, 1920, and the Orders 
in Council made thereunder. This Act, which asserts that 
‘ the full and absolute sovereignty and rightful jurisdiction 
of His Majesty extends, and has always extended, over the 
air ’ superincumbent on all parts of His Majesty's dominions 
and the territorial waters adjacent thereto,' may be ex- 
tended by Order in Council to any part of the British 
Empire other than India and the Self-Governing Dominions, 
add ' to any territory under His Majesty’s protection.’ Its 
main purpose is to empower the (hown to make such 
Orders in Council as may be necessary for giving effect to 
the Convention for the Relation of Aerial Navigation of 
1919 about to be discussed.’ 


§ 197c. International aerial navigation is at present gov- 
erned by (i) the Convention fQr the Regulation of Aerial 


> Hazeltine, op. cU,, pp. 54-77 ; 
Laaterpaebt. §48. And 

see (Juoper in McQiU Lav Jfyumal, 1 
(1952), pp. 23-65, and Kichnnison in 
Canadian Bar Review, 31 (1953), 
pp. 117-149. 

« See below. §§ 203-208. 

* As to the stratosphere above the 
air column see Korovino tn B.C/., 41 
(1634), pp. 676-686. 

* See as to this the general dis- 
cussion by Gtdel, iii. pp. 333-338. 

* It is worth noticing that Section 9 
of the Act relating to actions for 

S or nuisanoe rejects the literal 
ion of the maxim eujue ut 
'm fit iMtjfns od coeium ri ad 
in/sroi 'by proridisg that no action 
for tre^MS or for nuisance shall 
* by reason only of the flight of air- 
ofift over any property at a height 
above the groiuia which, havbig 
regard (o wIm, weather, and all the 


circumstanoes of the case, is reeeon- 
able ’ ; but nevertheless the same 
section imposes upon the owner of 
an aircraft an ab^lute liability for 
any material damage caused to an) 
person or property on land or water 
by the aircraft in flight, taking off, 
or landing, or by any article (altuig 
from the aircraft. exVept where the 
damage was causeil or contributc*d to 
by the person by whom it was 
suffered. And see Section 15 of the 
Air Navigation Act, 1936 (26 Oeo. 6 
A 1 Edw. 8, c. 44) for a limitation 
of that liability, as well a| Section 21 
providing for Orders fti Council 
deemed necessary to give affect to the 
Rome Convention of May |9, 1033, for 
the unification of certain rdles relating 
to damage caused by aircimft to third 
parties. As to the legal bosltion in 
other countries see fj^aftan^Ao reapon* 
iMiU pour domfsopc cafs4 por (es 
airoiuf$ iters d la sur/ice (1933). 
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Navigation of 191 9, i a number of amending ProtooolB,* and 
the (Convention on International avil Aviation of 1(^44 and 
accompanying Agreements (see § 197efe) ; (ii) other con- 
ventions, either bilateral or plurilateral, supplementing or 
K^placing the Conventions of 1919 and 1944 » ; or (iii) 
customary International Law. 

The (Convention of 1919 was drawn up at the Peace 
Conference of 1919, and signed on October 13, 191,9. It 
applies to the time of peace only, and does not alfect the 
freedom of action of the parties in time of war, either as 
belligerents or neutrals (Article 38). Its principal provisions 
are as follows * : 

(а) Sovereignly over the Atr. - It recognises tliat * every State has 
complete and exclusive sovereignty in the air space above its 
territory and territorial waters/ but each party undertakes to 
accord in time of peace freedom of innocent pa&sage to the private 
aircraft of other parties ^ so long as they comply with the rules 
made by, or under the authority of, the Convention. Any regulations 
laid down by a ]mrty in accordance with the Convention as to the 
admission of such aircraft are to he applied without distinction of 
nationality.* Each contracting State, however, reserves the right 
to prohibit all private flying over certain areas for military reasons 
or for public safety.’ 

(б) Nationality of Aircraft, Aircraft must he regisi^^red in the 
State of which their owners are nationals, and in that State alone. 
Their nationality is that of the State in which they are recri^tered, 
and they must bear their nationality and registration mark?, and 
the name and re.sidenec of their owner, when engaged in international 
navigation.® , 

* Treaty Sf»rice, No 2 (1922), 

Omd. 1600. 

•O'tobnr 27. 1922, Cmd. 2328. 
and June 30, 1023, Cmd. 2329, For 
the Amendment adtmted in June and 
December 1029 see Treaty Seriee, No. 

33 (1933), Cmd. 4423 ; British and 
Foreign SUUe Papert, 134, pp. 432, 

437. And eee (1036) Cmd. 5332 for 
the teste of various Protccols amend- 
tng the 1910 Convention.^ 

• See $,g, the Convention on Com- 
mercial Aviation adopted in 1928 
by the Sixth International American 
Conference: A.J., Suppl., 22 (1928), 

^pp. 124433 ; Hudson, iJigMition, iv. 

"p. 2364. The Convention contains 
proviafone afialogous to those of the 


Air NaMf^atioii (.'invention of 1919. 

* See 1a^ in /f.JL./?., 33 (1919), 
pp. 23*28 ; Roper, IjO Conj'entum 
internatwn^ du 13 octohre 1919 
(193<0; Peesereau, Des rHodificalions 
d la Conventioa^du 13 octebre 2919 
4935). 

^ As to permittinl; transit by the 
aircraft of non'coniractmg parties, see 
Article 6 as amended by the Protocol 
of Amendment of O^ber 37, 1922, 
which has be > stoned and ratihed by 
a considerable number of States. 

* Articles 1-2. 

’ Articles. 

* Articles 540. As to the flags 
of aircraft see Mflller in Z,V,^ 13 
(1926), pp 233.265, 363 397 ; F. do 
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(c) Iniernaiianal NavigaHan bff Privaie Aircraft . — Eveiy private 
airoxaft engaged in international navigation must carry: (1) a 
oertilBoate of registration ; (2) a certificate of airworthiness from the 
State to which it belongs; <3) certificates of competency and 
licences in respect of each member of the operating crew ; (4) a list 
of passengers (if any) ; (5) bills of lading and manifest for freight 
(if any) ; (6) log books ; (7) special licences for wireless equipment 
and for the wireless operators (if any). Private aircraft exercising 
their right of innocent passage across another State without landing 
must follow the route prescribed by the State flown over, and 
must land even against their will if ordered to do so. Private 
aircraft intending to land in another State must land at the aero* 
dromes appomted for the purpose, if the regulations of the State 
concerned so require. But except for this provision, every aero- 
drome in a contracting State which upon payment of charges is 
open to public use by its national aircraft is likewise to be open 
to the aircraft of all other cohtraeting States. The establishment 
of international airways is to be subject to the consent of the States 
flown over.^ Cabotage * is reserved for aircraft of the territorial 
State, Article 16 providing that it shall have the right to reserve 
to its national aircraft the * carriage of persons and goods for hire 
between two points on its territory.* With regard to aircraft 
wrecked at sea, the rules applicable to salvage of ships will apply, 
in the absence of agreement to the contrary ^ ; aircraft of con- 
tracting States are to enjoy the measures of assistaTIte for landing 
accorded to national aircraft, particularly in case of distress.* 

(d) Jurisdiction ^ over Privaie Aircraft.- -The authorities of the 
teiritorial State have the right to visit every foreign private air- 
craft, and verify its documents, upon landing and u(>on departure. 
Bach contracting State undertakes to adopt measures to ensure 
that every aircraft flying over its territory, and every aircraft 
bearing its nationality marks, wherever it may be, complies with 
the rules of navigation formulated by the Convention. It also 
undertakes to ensure the prosecution and punuibment of all persons 
contravening them.^ 


ViMoher tn Haens Reeueil, vol. 48 
(1934) (ii.), pp.^ 285 304. On the 
project of a conyentioo on the juridical 
•tattts of cooimandera of aircraft, 
adopted in 1931 by the IntemationaJ 
Technioal OomniHtee of Expert# in 
Aerial Law. see Ooedbuis in B./., 
drd ler., 14 (1933), pp. 134-150. At 
to flying Imte tee Oppikoffer in 
Areklo far JAJirecht, 1934, ti. pp. 81 
«f 9«q. I Goedhnit in i?./., 3rd ter., 17 
fl9M), pp. 375-377. 


* Article 15, Article 24* 

* See above, § 187 ( 2)4 

» Sec below. §271; ahd Article 23. 

* Article 22* 

* The firstj^Uaft of th|b (Tonvention 
hail further laid down general rules 
for juriedmion over pniHste aircraft : 
but objection was taken to them and 
they were deleted. Omi|Dquoiitly, all 
quettiont of jurMiotioi^ wbieb are 
not covered by the ati|mtatlona just 
mentioned must be teitM by refer- 
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(f) SUUe Airofofl^ State aircraft are of two claesee : (1) military ^ 
ue, those commanded by a person in military service detailed 
for the purpose, and (2) non^military^ but exclusively employed in 
State service, such as posts, customs, and police. 

(1) Military aircraft may not fly over, or land in, the territory 
of another party without special authorisation ; but having obtained 
such authorisation, they are to enjoy in principle, in the absence 
of special stipulation, the privileges of exterritoriality customarily 
accorded to foreign warsliips.* On the other hand, a military 
aircraft landing on the territory of another party in any other 
circumstances can claim no such privileges 

(2) Non-military. With regard to police and oustoms aircraft, 
the States are to arrange among themselves the conditions upon 
which they may cross the frontier. Such aircraft are not in any 
case to enjoy exterritoriality. All other non-military State aircraft 
are to be treated as private aircraft.^ 

[f) The IrUernatio7ial Commisftion . — The Convention established 
an Internat/ionai Commission for Air Navig.ition ® as a permanent 
commission under the direction of the League of Nations. Its 
principal duties were to receive or make proposals for amending 
the Convention, to amend the technical annexes, to carry out duties 
assigned to it by the Convention, to collect and disseminate infor 
matioQ bearing upon air navigation, to publish air maps, and to 
give an opinion on questions submitted to it for examination.* 


euoe to the (general prinriples of 
InternAtional l^aw. abo\e, 

§1 I2a>124, U3-Ua ) to crimee 
committed in the air outaide the 
temtory of the airoraft’s State of 
registration see Travers. $J 2H0.2B4, and 
Nair, Thr Law of the Air f2n<l ed . 
1953), pp. 117 124. SeealsoMorpurgo 
in Revur jundtqne intern^Uionah de la 
locomotion atrienno. 12 (1928), p, 399 ; 
Hiwchbent in ZJ . 42 (1930). pp I3S- 
207 ; V\>Iknuinn in J)roit a^nen, 15 
(1931), pp. 28 et eeq. ; F, de Viwwher 
in HikOU€ HerueiL vol. 48 (1934) (ii ), 
pp. 324*379, and in /?./.. 3rd aer., 
17 (1936), pp. 118-137; Harund 
Reef arch (1035). pp. 609-619; Fcn- 
ston and De Rausauw* m faw 

Journal. 1 (1052) pn. 66-89. fn 
United Statee v. Car»MKi--(1950) 89 
V, Supp. 298 ; A J.. 46 (1961) p. 373 
—it wan held that a statute wliicli 
gave the oourta of the United States 
juriiidictioii over orimea oommitu^i 
upon the high aoaa did not extend ttt 
the air apeoe above them. For the 
Rewduifon of the Seventh Fan- 


Amonran Conferenr© of December 
1933 on otlunces committed on board 
aircraft ace A.J , 28 (1034), Suppl., 
pp 54, :>6, 

’ See below, ^ 460. And se. ’vlein. 
Stoat 9«chi ffe nnd StnaUlvftfahrz^ t ge im 
Volktrrechi (1934) 

» Articles :U>.33. 

• By Article 34, a*^ amended by 
the Protocol of Amendment of Juno 
30. 192.3, which was signed and rati 
fiod by a considerable number of 
.Sta44*s, the Commission consisted of 
two representatives of the United 
States of Amerioa. France, Italy, and 
.Tapan, one representative of Great 
Britain and one of each of the British 
Dominions and of Indu, and one 
representative of each of the othe** 
contracting States. On the work an*"* 
the organisai i of t he Com m tasion see 
Gibson in Tstupfe Law Quarterly, 6 
(19304931), pp. 562-583 ; Pignochet, 
fja Contmietion internotionalf de Xari* 
ffoiion of'rienne (1935). 

* Article 34, as amenderl (aee note 3 
above). 
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' ( 9 ) Anmdnunti to the Comentim.-'While ,the International 
Cominisaion can, by the reqnisite majority, iteelf amend the annexes, 
it cannot do more than recommend an amendment of the Convention.^ 

§ 197(1. A large number ofother conventions have been en* 
tered into both by signatories of the last-mentioned Convention 
of 1919 with non-signatory States and by non-signatory States 
amongst themselves providing for mutual rights of innocent 
passage and landing * for civil aircraft subject to compliance 
with regulations.’ Tn February 1928 a number of American 
States, including the United States, concluded a Convention on 
Commercial Aviation which followed the general lines of the 
Paris Convention without, however, creating a special inter- 
national organisation.^ Of special importance is the Conven- 
tionfortheUnificationofCertain Rules regardinglnternational 
Air Transport signed at Warsaw on October. 12 , 1929.* 


^ iSee Spaight in B.Y., lfi24« pp. 
193 184. 

* Unnih» Ftugkaftnrechi (1934). 

Fauchillc, §531(15). An 
inatance in tho Convention between 
Groat Britain and Gormany of Jom* 
39« 1927, ratificationa axchanged on 
December 1, 1927 : Cmd. 3010. For 
a Airvey of air navigation agree- 
mentfl jiee Gibson in TempU Lav' 
Qwurterly, 6 (1931-1932), pp. 57-8H 
(bipartite), and 5 (1930-1931), pp 
404424 (multipartite). ^ alKO 
Masebino in 59 Clund (1932), pp. 
569-588 ; fJoedhois in /f./., 3fd ser.. 
17 (1936), pp. 383-394; Slotemaker. 
Ffudtjm of Passage far International 
.4t> Services (1932). With regard to 
the position prior to 1919 nee Gibson 
in Temple Ijsw Quarterly, 5 (1930- 
1931), pp. 101*184. And see Wegerdt 
in f?./. {Paris), 3 (1929), pp I3M«2 
(with regard to Germany). In some 
cases treaties provide for the estab- 
lishment of special air transport lines : 
see e.g. the Convention of December 7, 
1934, between Great Britain and 
Italy; Treaty Series, No. 2 (1935), 
Cmd. 4808. 

* Hlldson, lerjtslaiion, iv, p. 2364 
On the various bilateral agreements 
see Tomba, hUernational Organisation 
in Buropean Air Transport and 
Batimol Policy (1942). 

* The ol^ect of the Convention is 
to legulate io a uniform manner the 


conditions of international rarriage 
by air with regard to »lo»uments of 
carriage and the responsibility of the 
carrier. It contains detailed pro- 
vistons concerning pasaeugers and 
luggage, pilots, air consignment notes, 
the liability of the carrier, and com- 
bined carriage : Treat v Senf««, No. 11 
(1933), Cmd. 428W BritiA and 
Foreign State Poprrs, 1.31, p. 406; 
L.N.T.S.f 137, p. 11 ; Hudson, Ijcgis- 
latirm, V. p. 100; AJ.. 28 (1934), 
Suppl., pp. 84 96 ; Giannuii. ha 
f'onvenzione de Varsaiia (1929); 
Hlanc-Dannery, La I'nnventitm de 
Varsovie (1933) ; (aoedhuis, Im fVin- 
rention de Varsovie (1933) ; the same, 
Sational Air I^gislaiirm and the 
iVarsaw Convention (1937); Moschino 
in Droit a/rien, 14 (1930), pp. 4-26; 
Uipert in Cluneh 57 (1930), pp. 90- lOO : 
Sack in Air fjow Revieu\ 4 (1933). 
pp. 345-388. And see, as to Great 
Britain, (Carriage by Afr Act, 1032 
(22 and 23 Geo. 5, c. 36). See also 
firtin V, Imperial Airu'ims (1936) 55 
U.L. 318. (1937]] K.B.4K); w4»niiaf 
Dipesf, 1935-19.37, Case Ifo. 214. Bee 
also below. |(%10, n. Ffr an Agree- 
ment concerning Custcfna Hegola- 
tions applicable to Air Tirafflo signed 
(m May 6 , 1926, see T^aiy Series, 
No. 12 (1926). Orad. 26tH t Hudson, 
I^egielaUon, iii. p. 1878. Imr the Inter- 
national Sanitary Oontimiicm for 
Aerial Navigation of 1946 modifying 
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§ 107«t Where there is no convention permitting the Cottom- 
transit and landing of foreign aircraft, the portion is 
governed by customary International Law. The practice of tAw. 
States seems to accord with the theory of the sovereignty 
of the subjacent State in the air space over its territory 
and waters, both national and territorial, unmitigated by 
any servitude or other right of innocent passage.* It is 
possible that with the development of International Law 
and the extension of obligatory jurisdiction of international 
tribunals the principle prohibiting the abuse of rights* will 
be effectively resorted to as a means of checking unjustifiably 
obstructive a(>tion on the part of States relying on the right 
of sovereignty over the air. In the meantime, however, the 
grant of the right of passage and landing is often used as a 
bargaining weapon for obtaining economic advantages or 
even as an instrument of political pressure or prejudice. 

While a network of bilateral treaties has to some extent 
alleviated the consequences oi the customary law as at 
present understood, no corresiionding progress has as yet 
been achieved by wa\ of general treaties.* 

§ ]07ea. The Air Navigation Convention of 1919, although The 
of great significance as the first attempt, on a large scale, at 
international regulation of aerial navigation, constituted Jte Air 
only nominal progress with legard to the most important 
aspects of the problem which it set out to solve. In the ” 
first instance, although the Contracting Parties underinok 


tho r'onventioD of I ‘>3 1 see ('iiid 
P<ip tho l*on^ention of 
cdnoermtig the uni boat ion of certain 
rules rolaiing to damage oautuHl h> air 
craft to thinl parties on the surfaoe 
and concluded at the Thml Inter 
national Conierence on Private Air 
Law held at Korne see Hud«m, 
IjCffiilaUon, VI p. 334 And see 
Toml)«, InUrnaiionai OrffaniMtion in 
Kuwpean Atr Tran^vri (I03tt) The 
Fourth International (^nfcreitce on 
Private Air Law* held in Pruswh in 
Heptember 1033, adopted a Convon 
iron for the unification of certain rulee 
relating to aseiitonoo and oaNage of 
aircraft or by aireraft at sea. For 
^tatti Me Hiokwoi^, IV. i 367. bee 
oke IPolfoaT* Vidor Company 


(1934), OO LI L Rep action 

for salvage m connec^tion with the 
rescue by a British hshing vessel of a 
sf*aplane which was compelled to 
descend on the sea near Oreenlaiid 
In 1948 the Assembly of the Inter- 
national Civil Aviation Organisation 
sulupted a Convention on the Inter- 
national Recognition of Rights in 
Aircraft. 

1 As to the Peman action in 1927 
with reg^ to the air route between 
(treat Britain *nd India we Toynbee, 
Survey, 1928, 351-364 

» See above, § 156iia. 

* As to aviation and jurisdiction 
over Arctic airspace see Pliscbke in 
Amsncaa Pottheal Science Jfenew. 37 
(1943), pp. 999-1013. 
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in time of peace to aoooid freedom of innocent 'passage 
above their territories to the aircraft of other Contracting 
Parties,* such right of innocent passage did not necessarily 
include the right to land (except, probably, for aircraft not 
engaged in international scheduled services).* Secondly, the 
Convention authorised the parties to prohibit ‘ for military 
reasons or in the interest of safety ’ the passage of aircraft 
over their territories.* That permissive provision has been 
intei^reted in practice in such a way as to limit substantially 
the right of innocent passage.* Thirdly, the Convention 
reserved for the Parties the right to establish restrictions 
in favour of their own aircraft with regard to so-called 
cabotage, i.e. carriage of persons and goods between two 
points of their territory.* While cabotage in the sphere of 
maritime transport covers only traffic along the coast-line, 
cabotage in relation to aerial navigation is of much wider 
application and may cover distant points in metropolitan 
territory as well as places between the latter and the colonies 
of the State concerned. Finally, and most significantly, 
the right of innocent passage was expressly excluded with 
regard to ‘ international airways.’ * The right of passage 
for such international — regular and scheduled— services was 
made subject to the consent of the States concerned. As 
the result, the Convention excluded the most important 
aspect of international air transport from the operation of 
its principal provision. Governments did not hesitate to avail 
themselves of the freedom of action which the Convention left 
them in this respect. In 1930 Spain refused to British aircraft 
permission to cross Spanish territory en route to Portugal.* 


^ Cuticle 2. 

* Article 15 proriclod that * any 
aircraft of a contracting State haa the 
right to croM the aitvpat e of another 
State without land&g.* Another 
implied limitation of the right of 
landings if any, waa contained m 
Article 2 (2), which laid down that 
regulations as to admission of foreign 
aim^ shall be applied without dM* 
tinetion of nationahty* 

* Article 3. 

* See Jenningi in B./., 22 (1946), 
p. 2i>4, who points out that, for 
Instatioe, on the North Italian frontier 


the prohibited areas before the Second 
World W'ar were so extensive that 
only a few limited corridors remained 
open. 

^ Article 16. 

* Article 16. paragrap|i 2. 

’ Appetency on the 'ground that 
such right ought to be preserved for 
countries which assisted^ the Spanish 
GoTemment, then m piwer, during 
the Civil War of 1934^1939. See 
QoedbuUi In 36 (1|42), p. 603, 
who gives an account of^ibe atCflnde 
of a number of States which were not 
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It is thus clear that the Air Navigation Convention of 
1919 left unsettled, to a large extent, one of the principal 
problems of international civil aviation, namely, the securing 
of freedom of passage for international air services. More- 
over, the Convention failed to take into account the close 
connection between freedom of passage for international 
traffic and the necessity of international regulation of 
civil aviation in the economic sphere. The latter would 
include the elimination of wasteful competition and the 
safeguarding of the legitimate interests of the countries 
granting freedom of passage by means of international 
agreement providing for scheduled international routes 
and for the allocation of the total number of services — 
so-called ‘ frecjuencies ’ — on such routes, as well as for the 
abandonment of the system of uneconomic subsidies for air 
lines for the sake of national prestige or military con- 
siderations * An agreement on these lines might involve 
the creation of an inteniational authority having the power 
to license services and to prescribe routes The \iew is 
widely held that only the internationalisation of air lines 
operated under the contiol of an international organ, set up 
on a universal or regional basis, would be adequate to cope 
witli the intricacies of the problem piesented by international 
aviation. 


§ 197e6. The circumstance that the International ^’JvilThe 
Aviation Conference, convened at Chicago in No\eii' ^er 
1944, was luiable to take into account the inter-connection Aviation 
betwwn freedom of passage and other aspects of international 
regulation of aviation accounts for its comparative failure *944. 
to effect the much-needed improvement on the Convention 
of 1919.* The Conference adopted a widely signed con- 


partiev to the C«n\ention of IflIO (1939). 

Thus Persia obatructed the pl&n of * For a lucni statement of the 
Bntiah Imperial Airaava for a aenioe jiolicy of the British tio\ernm<'nt for 

to India. The Umtod'StnieH, by ic- the rt*gwlation of air transport on 
funing to foreign aircraft permission these hues see Crad C561 (1944) 
to land at Hawaii, acquired a virtual • This apf for instance, to 
monopoly of trana«Pacific ser^wes nationabty aiiu registration of air- 
The United States, China, (krman^ craft (Articles 17.21 of the Chicago 

Braeil. Persia, a« well as some other Convention) However, in so far as 

ootintriea, have not acceded to the Con the eiisting provisions render it diffi- 
Vention of 1919. See also Ohrmtensen. cult, if not impoaaible, to afford the 

Dar ChmdKift dar im benefiu of the Convention to aircraft 
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irention on International Oivii Aviation ^ which follows, on 
the whole, the lines of the Convention of 1919. The Con- 
vention entered into force in April 1047. By August 1947 
forty -three States were bound by the Convention. In 
addition to the Final Act, which includes resolutions and 
recommendations on various technical matters, such as 
transfer of title to aircraft and a standard form of agreement 
for pi'ovisional air routes,* the Conference also adopted : 

(1 ) An Interim Agreement on InUmaUonal Civil Atnation.^ 
*The Agreement, which is intended to operate pending the 
entry into force of the principal Convention, lays down some 
general principles adopted in the latter and establishes 
between the parties a provisional interna tioiial organisation 
of a technical and advisory nature for the purpose of 
collaboration in the field of international aviation. The 
organisation, whose seat is in Canada, consists of an Interim 
Assembly and Interim Council. Among the duties of the 
latter is the setting up of committees on air transport, on 
air navigation, and on an international convention on civil 
aviation. The function of these bodies is to collect infomia- 


owned And operated by international 
bodies. Article 77 of tbe Ckinventioii 
opens the possibiluj of a less rigid 
regulation by enjoining the Council to 
determine in what manner the pro- 
▼isioiiA of the Convention relating to 
nationality of aircraft * shall apply to 
aircraft operated by Internationa t 
operating agencies.' For a useful 
ducuasion of tbe question of nation 
ality of aircraft se*' Jennings, op. ci<.. 
pp. 206-2US. With regard to aiolagt. 
Article 7 of the Convention hmite. to 
some extent, possible abuses by pro- 
hibiting the exclusive grant of the 
privilege of caboUige to any single 
State. With regard to prohibited 
areas. Article 7 of the Chicago Con- 
vention permiU their esUhluthment 
only * for reaeons of military ueceHSity 
or public safety’ (Article 3 of the 
Paris Convention referred to military 
* reasons 'h Th* same Article re- 
qalje%tbat prohibited areas * shall be 
of reasonable extent and location so 
aa not to interfere onnecessarily with 
abr navigatioA,' and that prohibitions 
and lesfcucrtions shall apply *oiil- 
fonhally to the airoralt of other 


States.' Finally, with regard to air 
craft not engaged iti seboduied 
international sitvicET, Article 5 lays 
dovm that no prior authorisation shall 
lie required either for transit or for 
landmg for non- traffic purposes ; the 
term * inno< ent passage ' does not 
o«.cur ui the Convention. However, 
with regard to landing fur non-traffic 
purposes, tbe jirmlege of taking on 
tir disoharging juuuiengen, cargo, or 
mail is subjfH't to the right of any 
State where such embarkation or 
discharge takes place to impose such 
regulations, i^onditions. or limitations 
as It may consider desirable. For a 
comparifir>n of the Chicago Agreements 
with tbe Conventions of Paris and 
Havana see Latchford in IhpaHmM 
of Stau BulUin, No. 2p8. 12 (1946). 
pp. 411-420 , 

» Treaty Sones. No. 4 (10G3). Omd. 
8742. And see (>>oper,» Tht Bight to 
Ftf (1947). 

• Mated in AJJ 39 (1945). 
Buppl., p. til. And sea for tbe Final 
Aot of the Conference land the Ap* 
pendicea. Cmd. 6614 (H|I6Y. 

• A.J.. 39 (1946), 8oppI.. p. 122. 
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tion, to study and to advise on various aspects of irtfer- 
national aviation 

(2) An InUrnatunud Air Trarutpori Agreement (so-called 
‘ five-freedoms agreement ’). That Agreement, intended to 
fill with regard to scheduled international services the gap 
loft by the^ general Convention, provides for the following 
five freedoms for such services (1) the privilege to fly acrore 
the territory of a State without landing ; (2) the privilege 
to land for non-traflic purposes ; (3) the privilege to pul 
down passengers, mail and cargo taken on in the territor}- 
of the State whose nationality the aircraft possesses * ; 
(<t) the privilege to take passengers, mail, and cargo for 
tlie territory of that State * ; (5) the privilege to take on 
passengers, mail and cargo destined for the territory of any 
other contracting State and the privilege to put down 
passengers, mall and cargo coming from any such territoiy'.’ 
The ‘ freedoms ’ enumerate<l in (3), (4) and (5) were, how- 
ever, limited to through sen ices on a route constituting a 
pt'asonably direct line out from and back to the homeland 
of the .State whose nationality the aircraft i^ossesses.* 

This Agreement, although signed by nineteen States 
was not accepted by Great Biitain and some other countries 
in a position to p^o^ ide facilities for transit It was spon- 


* IC ij. the ri>rlit uf Hntwh airvraft 

tti pul down in Franco that 

tho la a party to tho Oi*nvcntion) 
ILimngers taken on in Gn'at Itntain. 

* K.g, ih« ri«ht of britiNh airt'raft 
to take on in Prance j>a«»engen* for 
ijreat Britain. 

■ the right of Bntwh airoraft 
to taka on m Franca pasaenpers for 
the territory of any contrattinp f*arty 
and to aet down in Franco panhengers 
taken on in the territory of any 
contracting Party. 

* Bertion 3 of Artirle 3 pn>vnles 
that a Party which offer® Ui the air 
Hnofi of another contracting the 

• privilego of landing for non-traffic 
purpfMca may require theeo air-lme® 
to offer reasonable commercial aerrice 
at the points of landing. 

* Following upon the Chicago (*on* 
ferenee a nnrabsr of States concluded 
bilateral troatiss in which the * fifth 
fieedom* was^ granted subject to 


(CTtain ImntAtioD® and conduion® 
v,se rr; ihc hii itcral ('ml A\ 4 ion 
Agreement between Cireat Bntaii. »nd 
t!»e Fnited Statea of Februarj 11, 

1 '♦ t6 The Agreement inve* to parties 
the right to carry * bflh freedom ’ 
irattio in accordance aith defined 
jumciples. It provides that rates to 
i>o charged by air camera operating 
l»etaeen points in the United King- 
rtom and points in the United States 
shall Imi subject to governmental 
review. It lays «lowii that each 
(ountrv shall have the right to deter- 
imiie the freqiieriov of oj^» ration of 
iU airdines. See Ifufff/in StnU f>e- 
partm^nU P- 

ever, hv the on f l^tld little progress 
had Wn made in bnnging into effect 
the general ‘five- freedoms agroeinfMit.' 
In duly 1W6 the United States an- 
nounced its withdrawal from the 
Agreement. Some other countries, 
induding China, did the same. 
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soNid mainly by the United States, who throughout the 
Conference identified itself most conspicuously with the 
principle of freedom of international navigation without, 
however, being prepared to accept what must be regarded 
as the necessary concomitant of that principle, namely, a 
substantial measure of regulation by or under Ifiie auspices 
of an international authority.* 

(3) An International Air Service Transit Agreement (so- 
cnlled ‘ two-freedoms agreement ’) in which the parties 
agreed to grant to international air services the privilege to 
fly across their territory without landing and to land for 
non-traffic purposes (t.e. for refi^lling and repairs). This 
Agreement, which was adopted by way of compromise, was 
signed, by February' 1946, by thirty -three States including 
the principal transit States with the exception of Australia, 
China, Brazil and Soviet Russia.* 


^ While the United States advo- 
cated onreetricted free competition 
in the exploitation of international 
air-lines, Australia and New Zealand 
propoeed full international control 
and operation of uitemational air- 
ways. Canada put forward a com- 
promise plan which combined the 
eonceaaion of the first four freedoms 
(see above) with the control of air- 
line frequencies bv«an intemational 
bqdy— a Board of Directors acting as 
the executive committee of the Inter 
national Air Assembly — authonse«l to 
allocate frequencies to national air- 
lines in accordance with agreed 
principles. In particular, each line 
was to be entitled to increase it^ 
frequencies on showing that, for a 
considerable time, more than 66 per 
cent, of its total carrying capacity had 
been occupied by revenue-paying 
oommereial load. On the other hand, 
the lines were to suffer a diminution 
of their frequencies if the proportion 
of revenue- paying cargo was less than 
40 per cent. ‘ The British plan for a 
new Conventien'—as outlined in a 
Paper (Omd. 6661) pabtiabfid 
in October 1944- >propnsod that the 
CoDTOittion should : 

Viil) define the internftiional air 
routes which should be sub- 
ject to international regula- 
tion ; these would be reviewed 


from time to time as ncccs 
sary , 

iiv) provide for the elimination of 
unccoiumnc corn fietit ion by 
the dcti^rminfltion of fie- 
qiiencios (total nervioes of all 
countries o^icrating on an\ 
mternatiofuJ route), the tlin 
tnbution of those frequnn los 
between the countries inn- 
cemed. and the fixing of 
rates of carnage in relation 
to standards of speed and 
accommodation . 
provide* for the limnsing of 
international air oficrators 
who undertook to olwerve the 
('onvcjition and to abide by 
the rulings of the appropriate 
authority, and for the with 
drawa) of the licence in the 
event of a breach of ihe 
oldigations , 

(vi) provide for the denial of 
facilities to fny unlicensed 
operator/ 

The plan imluded a ictognitlon of the 
first four freedoms. | 

* The latter did not participate in 
the Gonferenco. It nia|r be that 
both the * two-frecKloifts agfceniont " 
(Article 2, § 1) and the^ five-froedoins 
agreement* (Article 4]||2) give the 
International Civil Avtation Organiia- 
tion powers of a qiiaai{|ttdioial nature 
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It would thus appear that the Bolution of the problem 
of international civil av^iation is still a matter of the future. 
Aviation, more perhaps than any other aspect of inter- 
national economic relations, exemplifies the interdependence 
of States in modern conditions. Such interdependence 
cannot be effectively recognised by international agreement 
unless States are willing to limit their sovereignty in this 
respect, not only by j)ermitting freedom of transit but also 
by acquiescing in a measure of international regulation 
without which freedom of transit may be productive 
both of the disregard of l(*gitimate economic interests of 
countric's granting the right of transit and of the danger 
of uucheckod economic hupremacy of some States. The 
close connection between the latter anrl considerations 
of military security tend to emphasise the desirability of a 
Hiibstantial nieas?ire of international control of civil 
a\niti(Ui. The objects, in tliis and other matters, and the 
constitution of the Inter national (‘i\il Aviation Organisa- 
tion set up by the ( 'oM\t‘jition on International (’ivil Avia- 
tion ^ are siir\cved l)elo\N,- 

§ 11)7/. Tlie principle of exclusive sovereignty in the air\Virole«s 
space for the subjacent State, which has received general 
approval in connection witli aerial navigation, enables that 
State to proliibit tlie disturbance of the air space ov^r its 
territory by means of Horzian waves eaused for the pm pose 
of wireless communication and emanating from a foreign 
s^mree. Neither t he Washington Convention of November 25, 

1927,* nor the (ieneral Radio Communication Regulations 
attached to the International Telcoomiminication Con- 


to Hith mtuaiioMB anting out of 
a complaint that thi* nctiuu of one 
party to the Aifrccini nl oausc# in- 
juatice or haniMltip to nnotbci. 'Hie 
CV>uncil of ths (>rfran|^atlon, after 
invoatirtaUiijt the complaint, may 
make appropriate nerrimmeiMiationa 
and, if th« conrernwt fails to 

take * suitable aetion.’ the 

Council may rts^ommeiid to the 
Aflaemhly, arting by a l^u»thirdi 
majority, that the ret nk it rant State 
be auspended from ita right* and 

VOL. I. 


pn\ilegeR under the Apreoniont until 
(uuh aftjon lia^ lieen tiiken.' The 
<jueRtton of international to-ordma- 
tion iH also likely to t.nee in the 
matter of the relation of wa transport 
to Air traiiHpirt 

^ Tho Con'-" ’dion c«iine into forct 
111 1047 after n i/iue Ivon ratified by 
tvient>-ai\ State*. The Organi^tion 
\%as M»t up thirty da>H later. 

* See Vppendix. pp. 1011-1014. 

» See above, § 174 and below, 
{$ 2870, 2876. 

2l 
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▼ention concluded in Madrid on December 9, 1932,^ and 
revised there in the course of the Conference held between 
February 1 and April 9, 1939, nor ibe Eiu^pean Broad- 
casting Conventions of June 19, 1933,* and September 15, 
1948,* derogate from that principle. But these Conventions 
mark the beginning of attempts to introduce a substantial 
element of legal regulation in a domain of human activity 
which by its very nature transcends the lH)rdcr8 of the terri- 
torial State. The last-named Convention, in which the 
Parties have undertaken definite obligations with regard to 
the operation and ln.stallation of bi-oadeasting stat ions, is an 
important step in this direction. It is possible that the 
growing number of treaties in this field will contribute to 
the more general acceptance of the principle prohibiting the 
abuse of rights * with regard to both the emission ® and the 
passage of waves.* 

X 

BOUNDARIES OF STATE TERRUTORV 

Grottos. It c 3, }§ Z6-18 — Vattel, i. 5 266- -Halt, § .IS- -Wostlakr. i pp m. 

J45- Bloorc i 102 i ^ KM lo7 Hxrlt i ^ 

' Ly.TS, 151 p 7 That Con- Fripflminn IrJi^rnatumnl 
▼entjon mflmled al«o tht* important gra/Ji Conf^rttire of l\ a^htfigton, JUJ7 

Teleffimph aiullVtf*phone llcpiilationa (1928), SU nuit, HI rfuimphttnu ei 

^ Hudnon, Lfgi4lahon vi p 345 if droit xtUfTntttumtil pnftltr (1932), 

• Treaty Scnca. No 30 (1950), Habiru, L*fyr{fa»iMUwv tnternaXwnalf 

Cmd. 7946. * In radiotiijfo^wn (KMl), Tomlin 

• See above, K IS.Sfin and 174 son, Thf Iviernatiopul t mttrol r/ Radio 

• As lathe Oonxention of 1936 con f\>mmnnuaUonJi ( l‘Mr») , CN*<lding, 

renung the use of BroarlcaHtuig m the Th^ I nt^matiotwl 1 ^hummun^rahoM 

Cause of Peace see above, § 127 (n ) f/nton (19r>2) , StcTxart in A J.. 22 

For the South Americun K^gional (I92S) pp 2s 49, ami 2o (1931), 

Agreement on Kailiocominumcationa pp OSIG93; CavdKlieri m R1 

of June 20, 1937, see Hudson, Ltgisla- (Pocm), 2 (1928). pp hbO 872 , Davis 

fioa, vti. p. 767. And w»e i5id , p 900, in irgtifynn Lav Journal June 

for the Inter Ainmean ]^dfo<um- 1928, pp 4(HI414, Brenoi in Htrut 

munications Convention of IVt ember jur^Iu^uf intfmntwpalB d* la radio 

13, 1937 ; p 923 for the Inter HrrtrintJ I92h No l4 pn. 83 ft 

American Arrangement of the aame Mcq , Amclio *ind flnctno, lotd,. No. 

date conremrng UadioconimiiiiKa 16, np 217 rt irq , Cliaxinmi. t5id., 

tiona ; and p 962 for the North pp 255 ft sfq , Fabel i|^ RJ (Paris), 

American Hegional firnaflraHting 1 2 (1933), pp 586 ,5S0 . Hostie in 

Agreement signed at Havana on If /., 3nl a<r, 18 (I93t). pp. 10-33; 

December 13, See also Hack- Le Roy in 4 J, 32 (lf3H), pp 719- 

wartK; iv. { 354, for other American 737 ; Colt de Wolf |n Yalt Lata 

regional ogreemente Journal^ 55 (1946), pa 1281 -12M, 

• See, tn addition to the wntera re- .Iwden in Jahrhuth jur la/cntafiona/cs 

fenred to aliove in { 174, llarkworth, 3 (1951). pp 85.|28. And see 

iv,f §1 353-358 ; Grande, La radtoUU* %b%d • pp. 211 219, for a Hat of relevant 
frafia nel dMUo iiUemaziofiak (1927) ; treaties. 
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BlantHohh. §§ 206-302. An« 1 m Hagut Itecwil, vol 66 (1936) (i.), pp. 207 
21H— VottJroM. pp. 195 I9h Fauchilli^, 486 489 (7), (»06 (1).606 (6)— 

Sawrt, pp. 709-713 Uehfwijjiu t, § 377-~PracIii*r Fudert; li. §§769-777— 
Mtognhac, ii. pp. 368-Ny», i. pp. 446-472 -Rivier, i. § ll-Calvo. i. § 342 
Fioreji. §§ 799 806, ami Cf>de, §§ 1045-1054— Martena, i. § 89 --CVuchaga, 

§§ 421-430 -I)e l/>ut«r, i. pp ;ui m Lmdli^y, pp. 270 283— Ralgton, 

§§ 666 572, 671a— I xjiyI Curzoii of Kedlobfoii, Frontiers (Romanes lecture 
of 1907) — Holdich, Political Fruntiers and Bnuntlary Making (1916) 

— Schultheai, Dos inUnujUwnale WasHirncht (1915)— Faurett, FronUtrs 
(191$) — l^erlo, Das IltrfU dtr intfmatxonalen (hwasser (1920), pp 9-38 
.--Adami, National FroiUicrs in rdaitou to InUrnational Law (1927) 
(translation from tho Itelian) P. de Upradelle, La FrontUre (1928), 
and in li^perUnre, viii pp 487 614 -Flaes, Das ProbUm tier Terriiortal- 
konfltUe (1929) Boggs, 1 nternatiOTUil Boundaries (1940)— Ireland^ Boun^ 
danes, Posaessvinat and (Conflicts tn Central and North America and the 
Caribbean (1941)--S H flon<% Bonn Ian/ Making (1945) (Carpenter in 
AtJ^, 19 (1925), pp 517 529 -tSir John Simon in Internaiwnal Affairs^ 12 
(193.7) p|» 70 17211 JJuntan li ill m 1 f , 12 (HMK), pp 42 o5 — Rousseau 
inR(;, 68 (1964). pp 23 52. 

§ 19H. Boiin(lari 08 of State territory are the imaginary 
linea on the anrtace of the eartli which separate the territory 
of one State from that of another, or from unappropriated anea. * 
territory, or from the open bea.* The course of the boundary 
lines may or may not be indicated l)y boundary signs. 

These signs may be natural or artificial, and one speaks, 
therefore, of natural in conlradistuiction to artificial boun- 


daries. Naturul ■' boundaries may consist of water, a range 
of rocks or mountain.'., deserts, forests, and the like. 
Artificial boundaries are such signs as ha\e been purjwisely 
put up to indicate the way of the imaginary boundary line. 
They may consist of posts, stones, bar.s, walls,* trenches, 


' On the important c of lixrd 
boundarii'A for the recogmii<*i» of a 
State de )ure see Dtuisrhf ('onitnehial 
Uaa desellschijt v Ptdish det kUhI 
by thoGorinnno Polw'h .M)\<'d Arbitral 
Tribunal on Aiignet 1, 1929 . \nnual 
Digest, 1929 1936, Ctm No 5 The 
iVibunai lield that htatebood i« not 
ahaoluUd) dependent on the existence 
of midly 6x(Ni bnuiulaneh. 

■ § 262 A'a/ttraf Hnundarus eensu 
politico. Whereas the term ‘ natural 
boundaries ’ in the thet*ry and pnw t u*© 
of the Late of Nations means naturul 
signs which indicate the courbc of 
boundary lines, the same term is 
used politically (mmb Kitrier, i, p. 106) 
in yanoua ditikrsnt meanings. Ilius 
the French often apeak of the river 


Rhine an their ' natural ’ ooundary, 
Hb tlu ItHlians do of the Alps Thus, 
further, the zones within which the 
language of a nation i*} -spoken are 
frequent I \ termed that nation’s 
‘ natural * boundary Again, the line 
enclosuig aueh parts of the Ujd as 
tiiTord great faciiitn^ for defence 
against an attack is often called 
the ‘ natural’ boundary >f n State, 
whether or not these parts belong to 
the iomtory of that State. Rut such 
conceptions * {H.)httcal and are out- 
side the doinaiji of International Iaw. 

» The Homans of antiquity very 
often constructed boundary walls, 
and the Chmeae Wall may also be 
cited ai an example. 
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roadS) oanals, buoys in water, and the like. It must, how- 
ever, be borne in mind that the distinction between artitioiai 
and natural boundaries is not sharp, in so far as some 
natural boundaries can be artificially created. Thus a 
forest may be planted, and a desert may be created, as was 
the frequent practice of the Romans of antiquity, for the 
purpose of marking the fremtier.^ 

BouDduv § 199. Natural boundaries consisting of water must bo 

Waters, gp^^j^jjy discussed on account of the different kinds of 
boundary waters. Such kinds are rivers, lakes, land-locked 
seas, and the maritime belt. 

(1) Boundary rivers^ are such rivers as separate two 
different States from each other.* If such a river is not 
navigable, the imaginary boundary line as a rule runs down 
the middle of the river, ^ following all turnings of the border 
line of both banks of the river. If navigable, the boundary 
line as a rule runs through the middle of the so-ealled 
Thaliveg, that is, the mid-channel of the river, ^ and this 
general rule was adopted by the Treaties of Peace of 19 in, 
except in special cases.® But it is possible that tlie boundary 

^ The u«mal practice ndopteil the Statefl, In thiu latler cARe the 
Peace Conference in ISIS lAith regard I>oundar> line ruiift atross the ri\cr. 
to boundaries wati to 8{H*(ify thoru * Oi itH pntaipa] arm, if it han 
in words, so far as was practicable, more than one 
and leayc the actual delimitation to ^ ih its pnnnpul channel, if it has 
Boundary rommuuions, 'ahtch weie mort' than one Kor an interesting 
to fix the frontier line on the spot applioalion of the rnie relating to tin 
m conformity with the provibions Tkalwg sec* iSVafe of ^fw Jtrsty v 
of the treaties Maps acre lined .Stok o/Mimarc (UiHI) T.S 301; 
to illustrate the boundaries; but m Annual 1933 1U34, Casi^ No. 

caee of a discrepancy between the 48; AJ„ 2\i (IIIIW), p. 331, and 
text of a treaty and a map, the eomment by Oanier, t/;W , p .bH), and 
text was to prevail. On map as Hyde in V., 18(1937), pp. 4, 5. £we 
evidence m internatiouAl boundan also Uisronsin v Michigan (Ifl.'Jfd 
disputes sec H>de w A J.. 27 (i933i 206 T S. 4r»,6 , bigetl, 1936. 

pp. 311-310. .See also Timm, The 1937, Case No 64 ; loica v ilUtwn 

InUpMiumal lUmulary ('canmmion (1893) 147 V.S 1, atid Dnkinsori, 
Uniied States nnd M^xirn (W\) /'’oses. p. 336; /.oti^tana v Mmt»- 

* See Huber in i5.V., 1 (1907), pp. stppi (1900) 202 r S, I, and Diokin 

29-62 and J50 217; H^de in AJ„ sun. fWs, p. :i61 , Arlansas v. 
6 (1912), pp. 90J-909; .Schulthess, MmiMtppt (1019) 2^0 r.S. 39; 
0 ^. ct^, pp 8-16 and 19-24 ; Adaml. Arlransas v. 7^etinejMey (1040) 310 
e|i. cif„pp. 13-27 . Kercea,/)»€A?<aaf4 U.S. 663; AJ., 3.5 (194 J), p. 164. 
grenSn %n Hen i8f<tak/f<U«fn (1916) ; And see Jn re Village of fort KHe and 
Oleditsch in Ada Scandinavia, 22 Buffalo, decided m Dicember 1927 
(1962), pp. 14-32. by the Supreme (V>url of Ontano ; 

* This case is not to be confused AnnualDigest, 1927.19Sl,CaseNo.S2. 
with that in which a river runs * if-p. by the Treaty <tf Peace (1910) 
through the lands of two dlHsrent with Germany, Artkk 80. 
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line is one bank of the river, so that the whole bed belongs to 
one of the riparian States only.^ This is an exceptional 
case created by immemorial possession, by treaty, or by 
the fact that a 8tate has occupied the lands on one side 
of a river at a time prior to the occupation of the lands on 
the other side by some other State.-^ And it must be 
rememlxsred that, since a river sometimes changes its 
course more or less, the bf>uiidary line is thereby also 
altered.® When a bridge is built over a boundary river, 
the boundary line runs, failing special treaty arrangemeiiis,* 
through the middle of the bridge.^ 

(2) Boundary lakes and land-locked si»as are such as 
separate the lands of two or more diffeient States fioiu each 
other. I'he boundarj' line runs through the middle of these 
lakes and seas, but as a rule siiecial treaties poitioii off sucli 
lakes and lietwcen npanan States.® 


* h^e a)»ovc, } nr*. 

* i'wjss, I ^^147 am! IIS, 
Wmtirtke, i HO, H\d<* ui I »/ , 

0 (1912) p 900, ami SHiuUlicv?, op 

at , I'P 8 10, 

9 I nlvM It \H f>then»iM pi(ni«i»*iJ b> 
for I real \ of 

(1919) with <o*imiinv. Artnk 
30) Mort*o\er, if bouiid/ir\ river 
HuUdeith leavea itH nM )K»d and fornix 
a new cm* , tlu bomidarv lni< remvins 
i» Its old See ItermU \ 

/»<fe 

pendffU Schiytl lM 0 tr\ct ^1930) 29 1 
N W 030, decided b> Iho Supreme 
Court of Iowa An<l nee, f«ir a further 
qualiBcation of the rule •^tati.tl m the 
text, Ut»gye \ Stmktr and 

Timbtff Co. (19341 99 I (-M) lt»7, 
deoiclod by the I’nited States Court 
of Appeal (5th Circuit). 

The etatement in the text imans 
that if a nver thaiijtea il» ioui'^e ati 
the reanlt of gradual aecndmii on one 
bank and di^itiuctuui of the other 
(Boe Rivier, i. p. 19S, * c liRiigeinonU 
lentB, op^r6« |)eu k p«u, le-wpadH 
entraSnent forcement le ihangement 
do la fronii6re '), the boundary lino 
contmuea to lic the middle of the river 
or of nild*ohannel, but neverthcdcBB 
that Imo Bliifta S5ee beloa , 1} 235. and 
Arkanmu v, (1918) 246 

US, 158; Arkanmt v, M%snf9npp% 
(1919) 250 U.S. 39; the Ckofnnal 
Arbitmtkm between the United State* 


of America and Mexico m A J , 5 
(1911). jjp. 7S2 b33 . KansM v. 
MtS6iurif AJt 39 (1945). p. 122, 
H>de, 1 §13S, and Carpenter m 
AJ, I'* (1925). at p 523 For an 
example of * .tci national regulation 
and reitifiraiion of a river boundary 
exporieil to fieijucnt tliKtuationx and 
iiuihiituting a daiigif uf flooding see 
the Convf iition of Februjr> 1, 1933, 
lietwren the I niteii bt.itert and 
Mexico for the rcctiticaiion of the Rio 
(Jrande in the El ru80-JuA!> \ allev 
J./ ,2S(l9o4;.Suppl.,p 98 ealso 
Heiiihard, t/mi , 31 (1937), pp. «> 54 

• Fur an example see Jreatv of 
Peace (1919) with Germa^j. Artule 
(fO, under which exiPting bridges 
.uiuNM the UUm'^ within the limits 
uf Akaie Hjrraiiie aie to belong to 
Trance Th«^ meaning of this article 
n» lonlnivcrNial sec L^'deile in ZA 
12 (1923), pp. 298. 299, Schwalb, 
ibid . pp 3b5 3t>8; Xorden, Zbe 

urd \ trkfhrsterhuUmsat dtr 
KhiinbrUcUn sufSfhtn Badfn und 
KUass-Mhnmjtn timh at tit i ersaiUtr 
\ cfintg (1921), vud Goellner. Lta p(m*9 

nur V Ithin (1933). 

• As reganla t he bounda ry lines run - 
rung through wlandariBing in boundary 
rivers and through thealMiidoned beds 
of such rivers ^ce below. 5§ 234, 235. 

• See above. § 179, and ^thuIthess. 
op, eU.t PP* 19-18. 
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(3) The boundary line of the maritime belt aooording to 
details given above (§ 186), uncertain, since no unanimity pre- 
vails with regard to the width of t he belt. It is, however, certain 
that the boundary luie runs not nearer to the shore than three 
miles, or one marine league, firum the low -water mark. 

(4) In a nanx»w strait separating the lands of two ditFerent 
States the bojindary lino runs either through the middle 
or through the mid-channel,* unless sjiecial treaties make 
difierent arrangements. 

fiouKUrr § 200. iioundary mountains or hills are such natural 
elerations from the common level of the ground as separate 
the territories of two or more States from each other. 
Failing special treaty arrangements, the boundary lino runs 
on the mountain ridge along with the watershed. But it is 
quite possible for boundary mountains to belong wholly to 
one of the States which they separate.* 

Bmndujr § 201. Boundary' lines are, for many reswons, of such v ital 
®“^***' importance, that disputee relating thereto are inevitably 
very frequent and have often led to war. During the 
nineteenth century, however, a tendency begun to prevail 
to settle such disputes peaceably.® I'he simplest way in 
which this can be done is always ly a buiffldary treaty 
provided the parties can come to terms.® In other 


* Sec TwisH, 1 . §$ J83, 1S4, and 

above, § 19 (ico. A, 

c. 23, approvink? an agreement with 
the Sultan of Johore determining the 
boundary in the temtorial waUte 
between the Strait* SettJonient and 
the State and Territory uf Johore. 
For an inetance of regniation of a 
maritime tfoundary eoe the ('onven 
tion of July 0, 1032, 1)ct>tceu Great 
Britain and th<* Gnitt'd State* con- 
cerning the bounilary i>f»twe4*n the 
Philippine Arcbiiielago and the State 
of North Borneo: Treaty Sene*. 
No. 2 (1932), Cmd. mi. 

* See Fiore, ii. { 800, and Adami, 
ciS., pp. 7‘J a 

* li> to the d<M trine of uti 
adopted by the Spaniah-Ainerjraii 
States for the puriwee of avoiding 
and solving boundary deputes see 
Alvaree, Le droit inkrnaiUmal amiri* 
tain (1010), p. 05, and the arbitration 
between Colombia and Venezuela 


decidifl in 1022 it> the Swws Federal 
Count li ami ({noted in Ualston. § 574a, 
and rej)orti><l in Annunl Digest ^ 
1010-1022, Cane No 51. See for 
a discufwion <ind applifation of that 
doetrine the Ojnnimt nnd Award of tht 
imperial boundary Inhunal beticeen 
Ouatemrdu and Honduras \WaiduoK- 
ton, 1>.G., 1033, Hiid Annual Digestj 
1033-1034, (W Xo. 40 (at pp. 117, 
UK) and oominent thereon by Fiaher 
in AJ., 27 (1033), pp. 403 427. And 
WM} Ha(,ku<jrth, i }; K»6 and \\aldock 
in IU\, 25 (lOlS). pp, 325-327. StHS 
also as to the Ixntndar^* dispute 
between )Vru and Feuador in lOJW 
Wwlscy in 31 (11*7), pp. 07-100. 

* A good cxaiiipl^ of such a 
boundary treaty la that between 
Great Britain and thw United States 
of Anierira roEiKH-tiDf^ the demarca- 
tion of the iiiteniatibnal boundary 
between the f^nited ^tca and the 
Dominion of Canwbi, signed at 
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casM wbltrotlon can Hcttle the matter, as, for instance, 
in the Alaska Boundary dispute between Great Britain 
(repteaenting Canada) and the United States, settled 
in 1903.^ Sometimes International Commissions are 
specially appointed to settle the boundary lines.* After 
the First World War, Boundary Commissions were consti- 
tuted by the Treaties of Peace to settle many frontiers.* 

§ 203. Natuinl Roundanes aen^u pohtiro (See above^Natonl 
§ 108.) l^und* 

ariesMfifii 

p6l%t%eo. 


XI 


st^tj: sermtt^des 


Vattel, 11, §89 -Hall, §42* -We^tUkp i p 01 -Philhmore i §§ 281 283— 
Moon' j t i u 517“ 1 Uiiwi.k pp 288 296, 

3(K> Sn -BlunWhli I lu lulk 5^1} l^<rU4 (2) SiSert pp. 

;i77 SSS Icmtuk pp 1S7 >‘H 102 lo<< Minj^nhic n pp 380 368— 
Prulit'f J w JOls K»v«r i pp 200 303 Xjr ii. 

pp 110, no (M\ I HI M-isi 1-1, p I ^ IVi md §<}1UM)1102 

Mart<*ntt i <t> KntOaWli^tf i pp lli» 12o DtlKulnre Pallirn, 

pp 410 IVv s<cllt I pp 111117 l)» 1 Hittr 1 pp no 119 Laiitcr- 
pavht ^^01 32 liH> Hturoh I hunt dm ^Otaisffthtle^ (1922), 
jip 8r» 08 I** I rhu iKiifr Affrur/nO /> (1804) Fftbres 

/)fM i^trn/udm dati'* t* h tt (lOOH IloIUtz lifqnff und 

]]t8tn (1(r / itUih (lOlO) f.aliniUH'-* J)(s stnifude^^^ en droU 

ttUrniainmal pttfdfc (1011) MumO hf au d m iUnn^i irr r Jlirrc htjirh^n 
fUrntut fciLuhnUtv ^ iV^U) P« id hit ruafion^ and 

Prai Itcf {W^ V2) Ha fHi h** u*i! m 1 4Ml'‘n)(in) pp > (>s \41] 

Sfrt linden oj hdm ifi* md / «/ 1 ( 1 0 {>; M< rr if i If '^frt itudf > i nti i naiuin 


WaHliinirton on \pnl 11, (srt 
Martouf*, A f{ 0 , 3rd ser , i\ p 1011 
For numerous boundurt arlutnlMis 
botwoeti 8outh Amt man MaOH 
Crurhaga, §§ 429, 430 , ^ jn 

AJ, 25 (1931), pp .121 3.n ind 
AtcioJ> in RJ 13 (loT), 

pp 36 46 At* to BiHzilivn boumlitx 
(lisputch 8w*e liuUetm of f he 
(/mon, 1936, pp 16.'* J68 to 
boiindaiy diapiit'ca jjfsm rally w* 
FauchiUe. §§ 489 (3). 480 ( \) The 
ddimitaOon of bf>uiulancs foruud 
tho subjert matter of two Advisoiy 
Opmiona of tho rormanont ( ourt. 
PMuMtinm of the Ponrt, Sorio«» It, 
No 8 (Poland and Caoolio Slovakia), 
snd No. 0 (Albania and tho Serb 


rnnt Suvcnt State) 

* No Hahh, !\e \laska /run/i«r 
n093i For a UMful ^•ynojwns of 
disputtd boundaries and tiTritoriefl 
Mt Nrupp, WffTt 111 pp 11S7 1199 
s*»o uNo Inhiid. refeinsl to ftltove, 
p 331, Hill I hums to UrntoTy 
IN InUrnatwnnl law and lidatwnt 
(1014) 

* For an exam pie of a boniulary 
atrnemont follow iiir upon the delimit 
utiou of tb bound irv by a joiui 
I ommis''ion o the Ajinemoiit of 
May ♦*. 192'k b(*twwn tlreat Britain 
and braiin* nnu-eruiiii? the boundary 
iK'tw ei'ii Seiicital and Oainbia Treaty 
S nee. No 1.1(1W), Omd 3340 

» See above, § 198. 
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du (1039>-Ny« in R.L. 2nd aw., 7 (1906), n>. n»123. and 13 (1911), 
pp. 3U-323--Baadovant in R.O,, 19 (1912), pp. 612-621- Potter in AJ., 
9(1915), pp. 027-0(1— <)e Stael-Hobtoin in HJ.. 3rd m>r., 3 (1922), pp. 424 
462, and in R.O., 41 (1934), pp. 6-21 -HrKaIr in B.Y.. 1925. pp. 111-127 
- -Oroacn in Uagvf Ketueil voi. 22 (1029) (ii.), pp. 1-74 O'OonnoU m 
Canadian Bar Rerieu', 30 (1952), pp. 807-818. 

§ 203. State servitudes are those exceptional restrictions 
St^Ser- niAde by treaty on the territorial supremacy of a State 
vitndaa. fay which a part or the whole of its terriUtry is in a limited 
way made perpetually to serve a certain purpose or interest 
of another State. Thus a State may by a convention he 
obliged to allow the passage of troops of a neighbouring 
State, or may in the interest of a neighbouring State be 
prevented from fortifying a certain town near the frontier. 

Servitudes must not be confused^ with those general 
restrictions upon territorial supremacy which, according to 
certain rules of the Law of Nations, concern all States 
alike. These restrictions are named ‘ natural ’ restrictions 
of territorial supremacy (servitutes juris gentium miturales), 
in contradistinction to the conventional restrictions («er- 
viMes juris gentium roluntariue) which constitute State 
servitudes in the technical sense of the term. 'I'lius, for 
instance, it is not a State servitude but a ‘ natural ' restric- 
tion on territorial supremacy that a State is obligerl to 
admit the free passage of foreign merchantmen through its 
territorial maritime belt. 

The majority® (*f W'riters and the practice of States® 

* This IS done, for insUnce, by upon territorial eupromnoy m re- 
Hefftor (| 43), Mart«W8 (§ 04), Xys grettable, and that thf* effi-cl of these 
(ii. pp. 320 ff.), and Hall (§42'^); restrictions tan ihuaII\ be achieved 
Hall speaks of the right of innocent hy means of the appln alion of other 
use of territorial seas as a servitude, and less contro\crHiai priiuiplos. 

On ‘administrative lines’ os dtslin- • For a motiern irihUiKo of the 
guished from a boundary m cases u-<e of the term ‘ servitnde ' sen the 
fvhere the frontier is disputed see, final settlement of May 15, 1929, of 
vith special reference to the Polish- the Tarna-Anra eonfroVers> between 
Lithuanian frontier, Natkevicius in Chile and Peru uhicii cipressly pro- 
38 (1931), pp. 633*682. See vides that certain ratals imssing 
also Advisory Opinion of October 15. through <’hil»‘an territory ‘ shall enjoy 
1931, ^es A/B. Xo. 42. the most complete W\itude in 

• Hyde, i, § 1*13, dwlikes the use perpetuity in favour of Pern.’ ITiie 
of the tenn. McNair, in B.F.. 1935. servitude includes the ri^ht to widen 
pp. 111427, takes the^ view that the canals, change theirToourse, and 
tlie application of the terminology to appropriate all their waters passing 
and ootieepiions of the Homan law of through Chilean torritorp : AJ., 23 
servitudes to such treaty restrictions (1929), Buppl., p. 183. 
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accept the conceptiuik of State servitudes, although they do 
not agree upon its definition or extent, and are often divided 
as to whether a particular restriction upon territorial 
supremacy is or is not a State servitude. SonwB passages 
in the award of the Permanent Court of Arbitration in the 
case of the North Atlantic Fishf-ries (1910) created the 
impression tliat the Court rejected the conception of servi- 
tudes. In fact, the Court was prepart'd to accept it, but, 
for reasons which gave rise to some criticism,^ it demanded 
an express grant to tl>at effect. It is now being increasingly 
recognist'd that whatever may he the teiminological objec- 
tions militating against the use of the term ‘ servitude,’ 
neighbourly’ aiijnstments in the shape of restrictions of 
sovereignty in the eeonomie or even military sphere often 
constitute a better means of ohiiating iutematioiial friction 
than ei'ssMUis of territori jmre and 'simiile.'^ Purely terri- 


' Mainly upon thre«^ irroundH : (1) 
that a Mervitade in 
Law pmitcatod an exprean 
iif A Hovcrei^n riftht * (2) that the 
dot trine of intei national ttor\itu«lps 
orij'inated in the {leculiur and now 
nl>f«ilett* comlitions prcvailin/i in ihn 
Homan Empire ; (31 that, bring 
little auitOfi to the print iple of nove- 
nignty which prevaila in Statea 
iintler a ronatitutional thirenimcnt 
and to the present international r«la 
tions of aovereign States, it had found 
little, if any, support from nuHlern 
wnUua. In anawer to this it may 
^>e pointed out that the fact that it 
originated in the iHMultar ccmrlitiona 
nf the Holy lionian Empire does not 
make it unfit for the eonditums of 
rnotlem life if lUi practiciil value can 
lie demonstrated. The aaM*rtion that 
It la tnit little euiit^Hl to the pniuiple 
of sovereignty which prevail^ in Slate* 
under a conatitiitional f^overnment^ 
and baa therefore found little, if any, 
support from modern writers, does 
not agree with the facta See the 
official report of the caae, pp. 113, 
Ufi; Hogg in L.QM,: 26 (1610), 
pp. 415 417; Uiohanla in J C 
New Her., 11 (1910), pp. 18 27; 
Unaing in 5 (I9UL pp. 1-31 ; 
Raich and I^uter in /?./., 2nd acr., 
13 (1911), pp. 5 28, 131057; Orago 
and Baadoviint in Rih, 19 (10)2), 


pp. 5 and 421 ; Anderson ui AJ., 7 
(1913), pp lOO; Sr ott m Seb ticking, 
Ihis am Haa^t 2nd ser , i. 

part 2 (1915 1917), particularly pp. 
248-312 ; Nier. eier in Strupp, Wtst,, 

1 pp lib, 117; I. 4 iuterpa(ht, .Ina- 
pp. 119 124 For an elabora- 
tion of the di‘*tinctii)n between real 
and jiersonal nchts m International 
I..IIW -re ThcTtar/i refill ne/- 

VordirnfFiffiio tntfntazwnuh (1919) 

* See bclou, $ 206 (1). k xist- 
enre of State servitudes wn'^ i cog- 
nised by tbe Cologne Court of r^ieal 
in 1914 (sfe AJ, 8 (1914), pp. 
SnS-btK), 907 913) It also 

rwogniswl, to the extent of implying 
a partial abandonment of so\ereignt>. 
In the Swihs Fetleral Council in the 
<nM» of ( anion of Thurgau v. i anion 
of St, Oallen^ detidwl on Pebniary 10, 
192S : .InntMil Digest, 1 927-1 92S, 
(Vso No. 289. See al-^o the judgment 
of the Ihstrict l..abour Court of 
Karlsnihe of June 1928, in the 
fair man Railv'ay Stahen ui BasU 
ea^e : ifhd.. Case No. 90. As to the 
discussion upon servitudes in tbe 
Wimbltdon ca Ix^fore the Permanent 
f\)nrt ill 1923, Senes A, No. 1, see 
McNair, op, ei# , at pp. 115, 116, and 
particularly tliidge Schfteking's dis- 
senting judgment as to the rules of 
restrictive interpretation and etrsfiler 
nil. 
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torial changes frequently create as many difficulties as 
they remove.^ 

§ 204. Subjects of State servitudes are States only and 
exclusively^ since State servitudes can exist between States 
only (territorium domimna and territorium aerviena). What- 
ever rights may be granted by a State to foreign individuals 
and corporations, such rights can never constitute State 
servitudes. 

§ 205. The object of State servitudes is always the whole 
or a part of the territory of the State the territorial supre- 
macy of which is restricted by any such .servitude. Since 
the territory of a State includes not only the land, but 
also the rivers which water the land, the maritime belt, the 
territorial subsoil, and the territorial atmosphere, all these, 
as well as the service of the land itself, can bn an object of 
State servitudes. Thus a State may have a (jerpetual right 
of admittance for its subjects to the fishery in the maritime 
belt of another State, or a right to lay telegraph cables 
through a foreign maritime belt, or a right to make and u.se 
a tunnel through a boundary mountain, and the like. Or 
again, a State servitude might be created through a State 
acquiring a perpetual right to send mditarv aiieraft through 
the territorial atmosphere of a neighbouring State or to 
keep a military* force in its territory. The ojien sea can 
never be the object of a State servitude, since it is no 
State’s territory. 

Since the object of State servitudes is the territory of a 
State, such restrictions upon the territorial supremacy of 
a State as do not make a part or the whole of its territory 
itself serve a purpose or an interest of another State are not 
State servitudes. The territory as the object is the mark 
of distinction between State servitudes and other restric- 

^ For an intoreBting example of the the t omdor thiiH net anuiD for Panama: 

elaaticity of )unftdictionaI .irrange- A.J., 3t (lOfd), Siippl^^ p. 144. Tn 

montfi fioe tbo Treaty of March 2, 1036 March 1042 the Unit'd t^talea and 

in 193H between Panama Canada affrml that the former should 

and cne United States, Article Vlli build through Oiiiadil a military 

of which providoB for a ci;mdor in highway to Alaska. Nb right* over 

favour of Panama and subject to the highway were to bd acquired by 

Panama's joriadiction acroM the the United States. For the Exchange 

United Siatea Zone and for a right of of Notes see A.J,, 36 (1042), Supply 

tnuuit for the United States across p. 163, and 29^ p, 200. 
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tionH oft the twritoriivl supremacy. Thus the perpetu&l 
restriotion imposed in»on a State by a treaty not to keep 
military, naval, or air forces, or not to keep an army, 
navy, or air force beyond a certain size, is certainly a 
restriction on terntoiiul sujireinacj', but is not, as some 
writers* maintain, a State hei\itude, because it does not 
make the territoiy of one State si'ive an interest of another. 
On the other hand, when a State submits to a perpetual 
right enjoyed by anothei State of passage of troops, or to the 
duty not to fortify a certain town region, place, or island,* 
or to the claim of another State for its subjects to be allowed 
a right of fishing within the formers territorial belt,* 


‘ Cor px'imiilo. Put \ of tin* 
Tr#*atieii of IVak* «\ith ^i(riiian\ uni] 
Aufltna 

• See, for r**<fan<'e, liluntHthh. 
^366. 

-* A» U) the A^ilftnd NltrulH dt the 
Baltic M‘e 32 t»f th< IV itf 

lieat> of Parw, 185o, aiid the 
aniicx«Ml 0oo\<ntit>ii of Mircli MK 
18U56 (Maflent*, A ii O , \:> pp 7W) 
and 788) N alhu Udovt , ) 522, p 1*27, 
n 2, and \ol ii ^72, WanUrin 
in H a . 14, pp r»l7 533 , and A J , 

2 P dispute 

helween Finland atm ton 

ternmff thene mlanflti before the 
Coiineil of the 1 eapiu in 19J0 and 
their neurnliHation and demilitaiisa 
tjon by the fVin^ention of tktolier 
20, IH21, (»e<* Ixlovi, vnl n J"*/ titid 
72 (S); MiNatr in If } . P12V, it 
pp tl4, 115, anfl literature titfd at 
p 127; Strupp in .Vrwpp, W or/ , i 
pp. 19 22 , and \ lu^a. La t^ufstu n 
rfea (fea d\4laml, c *n’^iAnatwti^ suq 
tftrra par U raftpori dfsjun^tc^ ( 1921 ) , 
SOdothjelni li/milxUtrtAatwu el «ert 
traiuMtum. dev xU* d\4htnd en IS&h 
el /92/ (192h), Maur}. Ja qmMun 
den iUn d Ahnd (193!)), \ortiMh, 
Ihn Mandfrage (1933), n^ei. 

Die RtehiJape dtr Alatnhiunthi (P) 13), 
Wrede in AWisil T i. 3 (1932), 
pp 123-143 , aeo al«o toI p $ 72 
Aj* to the ooaatal rone in Monwio 
eoe Treaty botwisui Frame and ^|Mlln 
of Koveinbor 27. 1912, Artule 0 
(Martens. 3rrl air, 7, p. 

323), As to the banka of the Bhine 
•ee Treaty of Peace (1919) with <icr 
many^ Aniclee 42*44 and 130, As 


to ileli^oland set tbtd Article 115 
Sec alho Artitks 45 51 of the Peace 
I'reaty with Italy of 1947, and Article 
12 of llie Peace Treaty with Bulgaria 
of the Haioe year 3*huB Article 47 of 
the 'lYeaty with Italy prohitita per* 
inanrnt fortituntions on the Fiauco 
Ituhan frontier where weapons cap* 
abh of firing into French territory 
can be cmplKid. 

‘ Kvaniplt^ of auch fishery stm- 
iudch are 

(n) The fornicr treiuh lwh(r\ 
righiM in Newfoundland, whuh were 
b-i^id oi. Article 13 of the Treaty of 
I trecht. 1713, and on the Treatv of 
\Hrsailles, 1783 See the details 
rt'gardiiig the Xewfcuindlai ’ rialu ry 
l)i**]»ute 111 Philiimore, i ^ 195 ; 
i op < if , pp 17 31 , O t cken 
in HI, 22, p 217 Br^Mlhiirnt in 
J mr Ma*juzxfu and Jietmv, 24, p 
07 The Freiuh hreiature on the 
quc'*tioii pq quoted in Fiuchilk, ^ 342 
(n 1) The dispute was settled h\ 
Iraiues nnuiKiation of the priM 
leg< H due to her aerording to Article 
13 of the Trettt\ of lYrtcht, which 
took place b\ Article 1 of tht Anglo 
Freiuh rou\ention signed in l^ondon 
on April 8. 11K)4 (w Vlirten®, S,R f?., 
2nd wr, 32 p 29) Bui k'lame 
retains, according to Artiile 2 of thi 
latur conve»ition, for her subje^u 
the right o» sthing m icrtaui parts 
of the territorial watera of Newfound- 
land 

(^) 33ic fishery rights graiite<1 by 
Un^at Britain to the United States 
of America in oertain parts of the 
British North AUantio Coast by 
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in all these and similar* cases the territorial sujnemaoy 
of a State in in such a way restricted that a part or the 
whole of its territory is made to serve an interest of another 
State, and such restrictions are therefore State servitudes.^ 

§ 206. According to different qualities different kinds of 
State servitudes must be distinguished : 

(1) Affirmative, active, or positive servitudes are those 
which give the right to a State to perform certain acts on 
the territory of another State, such as to build and work a 
railway, to establish a custom-house, to send an armed 
force through a certain territory {droit d’dtnpe), to keep 
troops in a certain fortress, to use a port or an island as a 
coaling station, and the like. Also affirmative are those 
servitudes which give the right to a State to demand that 
its subjects shall be allowed to perform certain acts on the 
territory of another State, such as to fish aithin certain 
territorial waters etc.’ 

(2) Negative servitudes are such as gi\c a right to a 
State to demand of another State that the latter shall 
abstain from exercising its territorial supremacy in certain 
ways. Thus a State can have a right to demand that a 
neighbouring State shall not fortify certain towns near the 
frontier, or that another State shall not allow’ foreign men- 
of-war in a certain harbour.’ 


Article 1 of the Treaty of uhirh 
gare rise to dwputea extending 
a long period. The diApiite 
settled by an award of the Hague 
Permanent Court of Arbitrafum 
given m September m vtbicb 
(aee above, | 203) the Court refuaed 
to recogniae the existence of a tier\i- 
tilde in the Treaty of 1818 

^ PbiUimore (i. { 283) qiiotea two 
interesting State eervitudis which 
belong to the past. According to 
Articlee 4 and 10 of the Treaty of 
Utrecht, 1713, France was, in the 
intereat of Great Britain, not to allow 
the Stuart Pretender to reside on 
Freqi^h temtoij, and Great Britain 
was, ID the interest of Spam, not to 
allow Moors and Jews to reside in 
Gibraltir. 

* The controversial question whether 
nentrallsation of a State creates 
a State lervitfide is answered by 


ClausB, op (ti (p lb7), in the 
affirmative, hut In I llmaiin (§ 00), 
correal), it m iielteved, in the 
negative But a dntimtion muht be 
diaun bcUeeri neutralisation of a 
IV hole State and neutraluuition of 
certain parts of a State In the latter 
case a State servitude it indeed 
created 

• See alsno, ^203 Aituie 47 of 
the Treaty i>f iVa^ e eith ltal> tif 1047 
provides for the prohibition of con* 
struct ion of yiennanent fortifications 
where wc.ipons capable of firing into 
French territory or teititorial waters 
can bo emplaced. 

• Article 7 of the ]4tUran Treaty 
of Februarv 1020 betwein the Vatican 
City and Italy, in whic| Italy under- 
takes to prohibit tbO' construoUon 
within the territory sufroundtng the 
Vatican City of any ffew buildings 
which might overlook latter: 
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(3) Military State servitudes are those which are acquired 
for military purposes, such as the right to keep troops in 
foreign territory, or to send an armcnl force through foreign 
territory, or to demand that a town on foreign territory 
shall not be fortified, and the like.^ 

(4) hiconoinic servitudes are those which are acquired 
for the purpose of commercial interests, traffic, and inter- 
course in general, such as the right to fish in foreign 
territorial wateri^. to enjoy the advantages of a free zone 
for customs purjKises ® or of free navigation on a river,® 
to build a railway on or lay a telegraph cable through 
foreign territory, and the like.^ 

§ 207. Since State servitudes, in contradistinction to Validity 
personal rights (rights la pemjyuim), are rights inherent in 
the object w'ith ^rilich they are connected (rights m tudes. 
they remain vslid and may l>e exercised however the owner- 
ship of the territory to which they a])ply may change. 
Therefore, if, after tlie eiealion of a State servitude, the 


DmontnU, n>30, p 21'- Artiinuiti^e 
State MfMtudes < criMiHt f/» lidttfwU), 
mvUi\* Hirvitude'^ i« 7tot fonfhdt 
The rule of Konun Iai\» urn/uA tu 
]an0tifh7 ut/(u%t hn** Ijeen 

adopU^d b; the LdM of X-ition'i 
' f- g Articles 4 and » ol iiwl 
Annor to the IValN of AIIi.i’kc 
J une 30. m.lO, betwe«‘n (.n il But nn 
and Iraq in vihnh Iraq ^uintt^ to 
(j'reat linlniti the nse of indnijK 
nveiH, }K)rt*<, and aenHlron (« in tune 
4»f >»art and fTrt&m air habca and the 
riuht to ninint iin arimd hinep ui 
certain htcaldicR jii tune id |k wt 
1930, p 132; '1 reify 
Senes, No 15 ^1931). <’md 3797 
Article 8 of tin* fieaU of Alliaine 
Uawcei) Great Untain and Ki;\pt of 
Aiit^uei 26, 1936, provided for the 
fllatiuoitiK, for a |)«>rto<i of tHcntv 
years in the firet inatanci, of Uritihh 
forces in the xninity of tho .Ncer 
Canal aith the view to enaurinu lu 
operation with the Kgyptmii hin'es 
m the defenro of the canal lh<»be 
(luuaea were a)>roKAt4*d by an 
nient concluded in 195'4 iH'twtvn the 
United Kingdom and K^ypt and pro- 
viding for tho withdrew al of British 
foroM from the Cana) Zone. S«o nlao 
Annex to the Treaty of Alliance (»f 


Marvli 22. liitweiu the United 
Kingdom ant* 'IVans Jordan providing 
that tlio former n>ay sttUion arme^i 
forces HI 'IVane Jordan and that the 
Litter shali grint facjlitie«« at all timea 
for the mo\eincnt and training i>f 
Bntish armed forces • Cmd 0779 
09 to). As to the nse of the port of 
Wei-Hai \\n set the Unn’-^'tion of 
April Ih. l9o‘ , between (^rea ntain 
and China for the ra»tortti()t f the 
tcmt«r\ (Annex. Article 3): Freatx 
fc^nes, No. 50 (19.‘10). Cmd. 37 U. 

* See below . § 208, as to the Free 
Zonch of rpjwr Savo\ and the 
l)i*»trKt of t^ex 

^ b Q. Finland’s right of na\ igation 
on the nvor Neva by virtue of the 
Treat V of June 5, 1923, with Knssia : 
LS.t,S., Tol. \K p. 2l»5. 

• See, for instance, in the Treaty 
of Peace aith Germany <1919), 
Article 6t» (Saar Anni , 22), and 
Article S9 (the Polish Corridor), and 
see Uatschek, pp 159-161. For 
example of i Tiint of extensive nghts 
in connection with mtemational com- 
niuiiicatioiis see the Agreements of 
1943, 1944 and 1946 between Great 
Britain and Portugal concerning 
facilities in the Atoreat Cmd. 6864 
(1946). 
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part of the territory affected comes by subjugation or 
cession under the territorial supremeicy of another State, 
such servitude remains in force. Thus, when the Alsatian 
town of Huningen became (jerman in 1871, and again 
when it became French in 1918, the State servitude created 
by the Peace Treaty of Paris, 1816, tliat Huningen should, 
in the interest of the Swiss canton of Basic, never be fortified, 
was not extinguished.' Thus, further, when in 1860 the 
former Sardinian provinces of Cbablais and Fauoigny and 
the whole of the territory of Savoy to the north of 
Ugine, became French, the State servitude created by 
Article 92 of the Act of the Congress ot Vienna, 1816, 
that Switzerland should during war have the right tem- 
porarily to locate troops in these provinces, was not ex- 
tinguished.* 

It is a moot point whether military State ser\ ituiles can 
be exercised in time of war by a belligerent if the Stale 
with whose territory they are connected remains neutral. 
Must such State, for the purpose of u})hol(Iing its neutrality, 
prevent the belligerent from exercising the respective servi- 
tude — for instance, the right of passage of troops > * There 
ought to be no doubt that the answer must be in the 
affirmative, unless, of course, the servitude is granted 
expressly for the -case of war.* 

Extin«- I 208, State servitudes are extinguished by agreement 

1 ^” between the States concerned, or by ex])ress or tacit ^ 
renunciation on the part of the State in whose interest? 
they were created. They are not, according to the cori-ect 


^ Details in Clauss, op ctf., pp. 
16>17, and Flemer, Schumtnse^ 
BundeMiaaisreehi (1923), p. 717. 

* Details in Clauwi, op rU., pp. 8- 
15. However, by Article 435 of iho 
Treaty of Peace with Germany, the 
High Contracting Parties have de- 
clared that the provisions of Article 
02 of the Final Act of the Vi^na 
CoogroM and othcY provisions relating 
to the neutralised zone of Savoy 
are no longer oonsisient with present 
conditions, and * note the agreement 
reeohed bHween the FrMch Govern- 
ment and the Swiss Government for 
the abrogation of the stipnlationi 


rf*latiQg to this zone, which are and 
rcroam abrogated.* 

* lliM question bei'ame practical 
a hen in 1000, during the South 
African War, Great Britain claimed, 
and Portugal was ready to grant, 
passage of troops thmiij^i !*ortuguese 
territory in South Africia See below, 
voL ii. K 306 and 323 . (lauss, op. rti.. 
pp. 212-217 ; and Duipas jn 
10(1909) pp.289.3lG. 

* See alHive, p. 541, nS 4. 

> See Bluotschb, |;3596. The 
opposition of Claust, op/cii. (p. 219), 
and others to this sound statemsot 
of Biuntschli is not justiled. 
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opinion, extinguished by reason of the territory involved 
coming under the territorial supremacy of another State. 
But it is difficult to understand why, although State servi- 
tudes are called into existence through treaties, it is some- 
times maintained that the clause rfbun /lir ^ttmtihus^ cannot 
be applied in case a vital change of circumstances makes 
the exercise of a StaU‘ servitude unbearable Thus it was 
invoked by France in I0:i2 befon the Permanent Court of 
International Justice in the case of the Ficp Zonts nf UppBf 
mul the Dishut nj Gix established in 1815.* The 
fact that the Court answered on its merits the French 
claim based on the dctctime rrbus sic itanhbu* shows that 
it did not regaril the nature of the right enjoyed by Switzer- 
land as precludmg an apjieal to the doctrine rebus sie 
stantibus * 


XII 

xMOnBS OF V'QUIKING ''TArE rERRlTOKY 

ValtcK 1 St 203 207 -Hall, S 31 -WcstUke, i pp SS US -Uwrence, §$ 74- 
<S Flullimor.* I !)!! > 2-''> Wlnitmi 101 163- H^di> i §9S— 

riluntHt lilj JTs > Jail lull* 'U >U(J) Tradicr fodcrt ii 

MtntTiliHf u pi> jn Unitr \ i 12 N\s ii pp 1 4 Caho i 


'^f»e hiMt , li 

* SerioM A B, No 46, p 158, and 
Hue § 530 See ai^o iwnoa i\ 

So 10 (1), pp 192 100 Iho wood 
paragraph of Article 435 of the 1 reals 
ot Versailles pro\i*leil that these 
provisiotia soio no longer consistent 
with the present condili mn, and tint 
It wiw for Franco and Switrerlaiul to 
agree as to the future position of these 
terntones The ncj/otiatjum which 
started in 1920 Ik4wo<ii th#' two 
States wore not siucessful, and in 1923 
Franco pa*w«d a decree purporting to 
terminate the regime of free rones 
and Advanced her riiitom** boundary 
to the political frontier. In Otiolicr 
1024 the parties condudod a spiMid 
agreement askuig the Court to <io< lare. 
I filer o/ia, whether the effe« t of 
Article 436 was to abrogate tho 
rfgimo of free sonos The Tourt in 
two proDOttQoements (see below, p 
940) answered tins ijuestion in the 
nagative. See Waldkiroh, -drf 435 de# 


Versailles i ertrages (1924) , Grassin, 
/jCS zemes /ranches du pay^de Oexft de 
Sftiote (192r Kougier *a I G, 27 
(1020), pp 40 H5 , Paulus in ^ / , 3rd 
hcr . 5 (1024). pp 6S-10] , Ch *caUier 
in RJ {Vans), Z (1028). pp 251 274. 
And see for fiirthei litera nrr below, 
vol ii p s2, n 3. The present 
r^gin c of the free eoncb la governed 
by in arbitral award, the so called 
Terntet Award of 1033, given in 
pumianre of tlie judgment of the 
Permanent (Vmrt* The 4wsfd lays 
down the principles governing the ex 
change of goiHls bet woen the free zones 
and iSwitiierlanfl see Recnetl officiel 
des ljoi% eZ Ordonnances de la Con 
f/d^raiwn Sutsie^ Nouvelle S^ne, f3 
(1033), pp 

* As regards the question whether 
a nentrahsed State is. by its neutral- 
isation, prevented from acquiring 
temt4>ry see above, § 96, and below, 
S 215. 
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§ 2W--Bi«r6, ii. {} 83d-S40~-Marteiu, i { W ^-halladore pAl]i>ri» pp. 
410422 — Heimburger, Dtr Ertoerb Her OthusUkokeii (18S8) — Jerosalem, 
Vtber viikmi^Uehe Erwerb^grUndB (1911) — ^I^utcrpaoht, §§4144— 
Lindley, pp. 82-113 — Schfttz©!, Vdiherhund ufid Ofbietmwerb (1919), 
and Die Annexion im (1021), and in Strupp, Wort,, i. pp. 366-369 

— BleJber, DU Enideekung im VdlhrrecJU (1933), pp. 67-74. 

lilTio can § 209. The acquisition of territory by an existing State 
state” and member of the international community must not be 
Territory? confused, first, with the foundation of a new State, or, 
secondly, with the acquisition by private individuals or cor- 
porations ^ of territory and of sovereignty over territory 
which lies outside the dominion of the Law of Nations. 

(1) Whenever a multitude of individuals, living on, or 
entering into, a part of the surface of the globe u hioh does 
not belong to the territory of any existing State, C(mstitute 
them.'-elves a State and nation on that pari of the globe, a 
now Slate comes into existence. This State is not, merely 
by reason of its birth, a member of the international com- 
munity, The formation of a new State is, as will be re- 
membered from former slatemeiits,- a matter of fact and 
not of law. It i.s through recognition, w^hich is a matter 
of law, that such ntwv State becoine.N a .subjta t of Inter- 
national Law. As soon as recognition is givciv, the n«‘w 
State’s U'rritory is recognised as the territory of a subject 
of International La>v, and it matters not bow this territory 
w^as acquired before the recognition. 

(2) Not essentially diiferent is the case in \vhich a private 
individual or a corporation acquires land (together with 
sovereignty over it) in countries wdnch are not under the 
territorial supremacy of any State. In all such cases 
acquisition is in practice made cither by occupation of 
hitherto uninhabited laud, for instance an island c)r by 
cession from a native tribe living on the land. I’nless 

1 For an affirmation, in a different the position of the larf(|p coloninin^ 
sphere, of the principle that the inde- corpr>rationrt, BUch as the Hritiah 
pendent acjthity of private individuals South Africa C'oniiwiiiy, h^e J^awrence. 
is of little legal rolovanoe iinlesB it §42; i^mdley, pp. 91 Ilf; Hersbey, 
takes place in purauanne of a licenc'c § h9 ; Smith, ii. pf*. 76 Ift. For two 
or oome other authority received Law Officers’ Opinions oi§ the subject 
from their Govemmenta too the Dis- see McNair in 26 (1949), pp 
sonting Judgment of Judge McNair in 41 44. 
the Ane^-Swu'egian FtsherUe case: 

J,CJ, Hetnrte, 1951, p, 184. As to 


* See above, § 71. 
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the corporation in question is invested by its State with 
the public power of acquisition and administration/ acquisi- 
tion of territory and sovereignty thereon takes place outside 
the dominion of the Law of Nations, and the rules of this 
law, therefore, cannot be ajqdied. If the individual or 
corporation \vhich has niiuh* the aerjuLsition reejuires pro- 
tection, he or it must either declare a new State to be 
in existence and ask for its recognition by the Powers, as 
in the case of the former Congo Free Stale/ or must ask 
an existing State to acknowledge llie acquisition as having 
been made on its behalf. 

§210. No imaniinilv exists wilb regard to the modes of Former 
ac<piiring territory on the part of th(‘ members of the inter- 
national community. The topic owes it"* controversial ing Acqm- 
(‘haraetiT to the fact that the conception of State territory xe^Uoiy. 
has undergone a great c‘lfauge since the ayipearanee of the 
seien(*(‘ (d the Lau (»f Nations, When (botiiis laid the 
roumiations of modern Tiiteniational Law, State territory 
was ^till, as in the ilidille .\ges, more or lessi ideiititied with 
tlu' iirivate property of tin* monaieh of the State. (Irotius 
and his followers ajiplied, therefore, the rules of Roman 
Law concerning the acquisition of private property to the 
acquisition ot territory by States.^ Nowadays, however, the 
acquisition of territory by a Stale can mean nothinj else 
than the aequi.sition <^f mviniiftiU/ over such teniMry. 

In these eircurnMances the rules of Roman Law oon- 


* Se« the arrount in the Inland 

of hUmaa Arbitration ^^t^^ecn the 
United Ntates and Holland of Aprd 4, 
n»2S- Annual n)27 CW 

No. 70. 

* So© alio^e. i lOl, 'Iho rax* of 

Sir Hro<»kr, vho in IsH 

ooauiml Sarawak, in Ni'rth Ilomco, 
and eatablwhed nn iiuh'jwndent 
State thi're, of which lie l>ei 'in© 
tho aovcreijtri, may also he cited, 
Sarawak waa a Hnti^li proteetoralo 
till I04(> when, hy ^oIllnU^v though 
aomew twit deputed ecM^ion it heeaino 
a C’niwn eolon\ . *1 iii'^ ease la dix‘nt*a«‘d 
at »omelenj^[th bv Limlley (pp Sd sS), 
Keith in J,r.C 3ni aet., 8 

p« 300, and Uiidley, ibid., 0 (1027), 


pp. 138, 139. See also Smith, it. 
pp 77- V3. 

•' Heiinburger, op. ei/., pp. 44 77, 
who defends the opinion represented 
111 the text against Twdss (i. Preface, 
p. X. , also in R 13, p. 347. and 
10, p. 237) and other writers. See 
alx) CilmauTi, § 9.3, 

* See abcive, J 1(>8 The die- 
tinetion bi^tween mpfnfun and 
damimura in Seneea^H dictum, omnu 
rfjr tnijperio rn^wief, ainQuh (/omtm*, 
was well knoi , and Orotiua, li. c. 3, 
§ 4, mentions il, hut the conae- 
qiienoes thereof were nevertheless 
not dwlnced. (See \Ve.stIake, Papers, 
pp. 129 13^1, and Westlake, i. pp 
80-90.) 
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emiing the aoqauition of private propwty can no longer 
bo appUed. Yet the fact that they have been applied in 
the past has left traces which can hardly be obliterated i 
and they need not be obUterated, since they contain a good 
deal of truth in agreement with the actual facta. But the 
different modes of acqturing territory must be Uken from 
the real practice of the States, and not from Roman Law, 
although the latter ’s terminology and common -sense basis 
are not without usefuluess. 

Model of § 211. States as living organisms grow and <lecrease in 
tim of territory. Tf the facts of hist ory are taken int o o«)H»ideration , 
ToRitory. different reasons may be found to account for the exercise 
of sovereignty by a State over the different sections of its 
territory. One section may have been ceded by another 
State, another section may have come into tiie posscision 
of the owner in consequence of accretion, a third tluoiigh 
subpigation, a fourth tiirough occupation of no State’s land. 
Finally, a State may a>Nert that it has exoi cised its sovereignty 
over territory for so long a i)eriod that the fact of having 
had it in undisturbed pof.session is a sufficient title of owner- 
ship. Accordingly, five ^ modes of aciiuiring territory may 
be distinguished, namely cession, occupation, accretion, 
subjugation, and pre.scription. 

Origiiwl § 212. The modes of acquiring ti-nitory may be divided 
according aus the title they give is derived from the title 
Modes ot of a prior owner-State, or not. (Vssion is therefore a 
j^°***' derivative mode of acquisition, whereas occupation, accre- 
tion, subjugation, and prescri])tion are original modes. 

xiir 

f’KSSION 

Gtotnis, II. f. 0— Hall, $ lAwrcnce. (j 7B- Phillimoic, i. ^ 2fl2 276- ■ 
— Moon* * , 1 . S3 St - Rliintsf h)i V^2H.'>2h7 Ilitftir JV61) ami ISS 
Holtrandorff Ml flolKcmlnrp ii pji >1)0 271 I VV ( I ) AnT (4),* 

• of the qoMtion whether ' ail ailjudi(a(iiin hj I\jjk< iljk‘sandftr VI. 
jndkation that is, the aaard of in the matter uf the tVost Indiea 
an international tribunal oiifiht to between Spam ami llnrtngal aee 

bo gsgarded ae a mode of arqiiiwUon Sloedler in Z I , Hit (19dkl). pp. SIS 
lie uiiitarpaeht, p, 107, n. 3. and 334) 

Strapp, tumfnU, p. IR6 On the 
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567 (13)*579 — ^M4ngtihar, u* pp, 487-407^DeHpagnot, §S 381-391 — Pradier* 
li. 8817-819 -Hivirr, i pp. 197-217— Sibert. pp. 871-887- 
Ny^ it pp. 10-37—Calvo, i. $ 266— Fiore, ii. 8 860-862, and Code, 8 
147-164 and 1068— Cavaglieri, pp. 299-313 — ^Matten«» i. { 91 — ^J>e Louter, 
I. pp. 362-371 — Oruchai^a, §M87-518 — Fenwiok, pp. 358-367 — Lindley, 
pp. 166-177— ileitn burger. Der JsJrwerb der Oebtelehoheil (1888), pp. 110- 
120 — PbiUipfiou, TtnutnaUna of \Var and Treaties of Trace (1916), pp. 
277-334 — Kaeckenbceck, Le rkgUmenl eonvertlufand des consequences de 
remantenunts terntonaux (1940) -bchoenborn in Slrupp, Wort., ui. pp. 
662-660 -Audiuet in Repertoire, i. pp. 672, 673, 627-642. 


§ 213. (Jesaion of State territory is the transfer of Bove-Concep- 
reignty over State territory by the owner-State to another 
State. There ia uo doulit whatever that i»uch cession isof State 
possible according to the Law of Nations, and history ^””***^’ 
presents innumerable examples of such transfer of sove- 
reignty. The Constitutional Law of tlie different States 
may or may not lay down special rules * for the transfer or 
acquisition of territorj. Such rules can have no direct 
influence upon the rules of the Law of Nations concerning 
cession, since Municipal Law can neither abolish existing 
nor create new rules of International Law.* But if such 


municipal rules contain constitutional restrictions on the 
Government with regard to cession of territory, these 
lestrictions are so far important that such treaties of cession 
concluded by Heads of States or Grovemments as violate 
these restrictions are not binding.* 

§ 214. Since cession is a bilateral trat.aaction, it ht s twosubjecu 
subjects— namely, the ceding and the acquiring dtate.^^^^ 
Both subjects must be States, and only those cessions in 
wliich both Hubject.s arc States concern the Law of Nations. 
Cessions of territory made to private persons and to cor- 
porations * by native tribes or by States outside the dominion 
of the Law of Nations do not fall t»ithiu the sphere of 
International Law. Neither do cessions of territory by 
native tribes made to States ® which are members of the inter- 


^ national community. On the other hand, cession of territory 


^ Soo above* § 169. 

* See above. § 21. 

• See below, § 497, A Stal«‘ may, 
however, on acqoinng territory by 
ooMioo undertake by treaty not to 
alienate it, or only to do §o sub 
modo : tee the eaee of the oeealon to 


Denmark 1920 of a portion of 
^ie8vlg, Treaty Senes, No. 17 (1922). 
Cmd. 1585; AJ., 17 (1923), SuppL, 
pp. 42-46. 

* See above. § 209 (2), and the 
onahhoatiou there noted. 

» See below, 8 221 and 222. 
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made to an independent State by a State not yet recognised 
as such is, unless it is in the nature of total merger, a real 
cession and a concern of the Law of Natums, since such 
State becomes through the treaty of cession in some respects 
a State enjoying a certain position in international law. 

§ 215. The object of cession is sovereignty over such 
territory as has hitherto already belonged to another State. 
As &r as the Law of Nations is concerned, every State as 
a rule can cede a part of its territory to another State, or by 
ceding the whole of its territory can even totally merge in 
another State. However, since certain parts of State 
territory, as for instance rivers and the maritime belt, are 
inalienable appurtenances of the land, they cannot be ceded 
without a piece of land.^ 

§ 216. The only form in which a cession can be effected 
is an agreement embodied in a treaty between the ceding 
and the acquiring State. Such treaty may be the outcome 
of peaceable negotiations or of war, and the ce.>)sion may 
be made with or without compensation. 

If a cession of territory is the outcome of wai, it is the 
treaty of peace which .stipulates the cession amo^ its other 
provisions. Such cession is regulaily one without com- 
pensation, although certain duties may bo imposed upon 
the acquiring State, as, for instance, of taking over a part 
of the debts of the ceding Slate corrc.sponding to the extent 
and importance of the ceded territory, or that of giving 
the individuals domiciled on the ceded territory the option 
to retain their old citizenship or, at least, to emigrate. 

Cessions which are the outcome of peaceable negotiations 
may be agreed upon by the interested States from different 
motives and for different purposes, for instance gift or 
wluntary merger. Thus Austria, during war with Prussia 

^ See above, §{ 175 tmd 185. The f(uaruntcf>ing Sta1«nf c#tauily can 
controverted qiie<i*'on whether per- legit imaU'Iy intmtm* Oo the oUiOf^ 
manentiif neutralised parta of a not band, a permanently tieutraUsod 

e rmanently neutralhiefi State can State cannot, exoopt in caae of 
ceded to another State rniMt bo mere frontier replation, ilKle a part 

anawexed in the afHrmatif e -thua in of ite neutralihod territory to another 

IMO Sardinia ceded her nentraUfled State without the ooiiMilit of the 

{i»>vbi<Ma of Chablais and Fauoignv guaranteeing Statei (nee al^ve, { Oti, 

to France face above, ) 207)— altbongh and the literature there qiMed). 
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and Italy in 1866, ceded Venice to France a» a gift^ and 
some weeks afterwards France on her part ceded Venice to 
Italy. The Duchy of (/Ouriand ceded in 1795 its whole 
territory to, and voluntarily merged thereby in, Russia ; in 
the same way the then Free Town of Mulhouse merged in 
France in 1798, the Congo Free 8taie in Belgium in 1908, 
and the Emjiire of Korea in Japan in 1910.' (/Vssions have 
in the past otten been effected by transactions which are 
analogous to transactions in private business life. As long 
as absolutism was reigning over Europe, it was not at all 
rare for territory to be ceded in marriage contracts or by 
iesUimentary dispositions.^ In the interest of frontier regula- 
tion, but also for other purposes, exchanges of territory 
on occasioiLs take place . Salts of ttTrit(*rv ha\ e occurred : as 
late as 1807 Htissui sold her Alaskan territory in America to 
the l^nitCK.! cliitcs for 7.200,000 dollars ; in 1899 Spain sold 
the Carolim* Islands to (Germany for 25,000,000 pesetas ; and 
in 1916 Denmark sold the islands of St. Thomas, St. John 
and St. ('roix in the West Indies to the Ignited States for 
25,00(),()0() dollars.^ Fledtjf and base * do also t?ike place. 
Thus, the then Republic of (Jenoa pledged Corsica to 
France in 1708 : Sweden jdedged Wisinar* to Mecklenburg 
in 18011; China" leased in 1898 Kiaoohow to Germany,® 
VVei-Hai-Wei and the land opposite the island of Hong 
Kong to (.Treat Britain, Kuang-chou Wan to and 

Port Arthur to Russia.'** 


Whatever may be the motive and the purpewo of the 
transaction, and whal#‘ver may be the compensation, if any, 
for the cossiim, the ceded territory is transferred to the new 


^ 8oe LmdK’V, pp. 2 IS. 219. for 
detAili of the events vhich led up 
to this cemmn. 

* See I’hiUiinore. i. 274 2 T<V 

• Pftrtu'ularly m the nM-tilication 

of front iom : l)e Igniter, i. p Sas, 

ItapiMirdi MiraMli m /I./., 3ixl 

4 (1923), pp. 

♦ See TaiisiU, Thr Pwrrha^ »*/ 
DanM Hesi Inditn (1932). 

• For an attempt to Ioam* temtor\ 
which is subject to the lessor's sphere 
of influence see Undloy, pP. 2b’^. 
240, and, as to leases general]}, pp. 
237»244. And see almve, f 171. 


• See above, § 171 (3), 

’ See above. ^ ITI (3). Perhajw lu 
the caae of such leases what is ee^U'd 
18 the eaerewe of sovereignt} rather 
than sovereignty iteelf. Cession may 
also tt«ke place undei the guise of 
an ngreemeut according to ah'ch 
territory monies under the ^adiaini 
stration ' o. inder the * use, oecupa- 
tion^ and control * of a ft>roign State, 
also above, { 171 i2) and (4). 

• See Martens, A' 2nd aer., 

30, p. 320. 

• See Martens, 2nd aer., 

32, pp. 89, 90. 



550 


STATE TEKRITORY 


[§217 

sovereign with all the international obligations^ locally 
connected with the territory (res transit ctm sm onere, and 
nemo flits jvris trans/erre folest qmm ipse habet). 
nation j 217. The treaty of cession must be followed by actual 
Cedsd tradition * of the territory to the new owner-State, unless 
T«mtor;. gmjjj territory is already occupied by the new owner, as in 
the case where the cession is the outcome of war and the 
ceded territory has been during such war in the military 
occupation of the State to which it is now coded. But the 
validity of the cession does not depend upon tradition, ‘ the 
cession being completed by ratilication of the treaty of 
cession,* cmd thus enabling the new owner to cede the ac- 
quired territory to a third State at once without taking 
actual possession of it.* But of course the new owner- 
State cannot exercise its territorial supremacy thereon until 
it has taken physical possession of the ceded territory. 

Veto of § 218. As a rule, no third Power has the right of veto 
regard to a cession of territory. Exceptionally, how- 
ever, such right may exist. It may be that a third Power 
has by a previous treaty acquired a right of pre-emption * 
concerning the ceded territory.’ There is a »“lear right to 
refuse recognition when a State seeks to obtain title by means 
contrary to international law, < .q. by unlawful resort to war. 
But even where nd right of veto exists, a third Power might 
intervene for political reasons. For there is no duty on the 
part of third States to acquiesce in such cessions of territory 

' See aboyer } 84. The transfer Dtffeitt, 1918*1922» Case No. 64. 
of soyereignty by oesainn or by sub- * In The BaiJkon 11933] P. 22, it 
jttgatioQ doea not ipso facto affect waa held that the Huni^rian (sovem- 
figbte of private property, though ment was ooropelt^nt to bind the 
the subsequent legislation of the people of Kiume at the date of the 

new foereign may affect them; tee signature of the Treaty of Trianon 

shove S 84, and below, J 240; Hyde, («lune 4, 1920) although at that time 
I. {{ 132, 133. the <if fatU> control of Fiume no longer 

• This was indirectly recogniiiefi by rested with Hungary. 

Sir W. Scott in Tht Fami * Thus France, to wh»im Austria 

5 0. Rob. IW. ceded in 1850 Lombardy, ceded this 

• This b controversial. Manjr territory on her part t0 Sardinia 

writera^-see, for irstanoe, Rivter, t« without previously haviii|( actually 

p. 293--^ippoee the opinion presented taken possession of it. 

m the text. I’he Swias Federal * See Lindley, pp. 16% 169, for 
fV)uncil in ita Award of March 24, instancea and as to the traisferabiiity 
1922, in the dispute betweeh Ooiombia of a right of pre-emptioil with the 
and Veneauela refiiaed to adopt the oonaent of the State thich hae 
view that tradition ia esaentiaf ; see granted it. 

StnUwe ArlniinU, p. 103» and Annual ^ See above* { 215. 
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as endanger the balance of power or are otherwise of vital 
importance.^ Thus in 1940 the States of the American 
continent made clear their intention not to recognise trans- 
fers of territory which then appeared probable in connection 
with the war in ISiirope.- 

§ 219. As the object of cession is sovereignty over the 
ceded territory, all such individuals domiciled thereon as 
are subjects of the ceding State l>ecome ipso facto ® by the 
cession subjects^ of the acquiring State. The hardship in- 
volved in the fact that in all cases of cession the inhabitants 
of the territory who remain lose their f)ld citizenship and 
are handed over to a new sovereign whether tliey like it or 
not, has created a movement in fa\ourof the claim that 
no cession shall be valid until the inhabitants have by a 
plebiscite^ given their oon'^oni to the cession. And several 
treaties^ ol ce^jn concluded during the nineteenth century 
stipulated that the cession should only be valid provided 
the inhabitants consented to it through a plebiscite. But it 
is doubtful whether the Law of Nations will e\er make it a 
condition of every oe.ssion that it mu.si be ratified by a 


‘ S4?6 § 1,16. 

* ^ 7r>f. 

* aiv m'C 

KleiMf'hninnn m (n 7), 

when tlu* partus stipulate others w 
bv trtvity . for inutanoe, in fht* Trenty 
of VerM«iJle« Artnlo Anriov 

paragraph .1. a-n To Oermann bum 
or doniieili'd in Alnaco l/)rraine and 
Article 122; Xibuvet Iai mUwn- 
aliU (Tnprf^/ leA traU/a If pair ( 162 ^; 
SohAUcK /Vr tiff ShutU 

angrhtmgkfii %nfohft ti^r dtftt^tken 
(ielHeUahtrftuiiiffn (U#2lh jip. 2102, 
Oa-lOO; and faav. J)u pftialtit IhcMf 
in, F^fdenatfrtr'uj (Urd ed ) (1021), 
§$2S7-3t)4. For an instance cd the 
eulleotivo naturaliHation of tin* domt- 
oiled inbabitanttt cd territory^ •iubjett 
to a mandate (SouthANent Afnra) 
see above, jjUif (1). and H.Y., 1112.7 
pp. m 191. 

* See Keith, The Thn>r\t of Stale 
Succemon^ etc. (1907), pp 12 4.7. 
Oogonlan, l^a not»orw/if/ (ISOO). 
pp. 317-39S; MtM>re, lu. § 17‘.t; 
UeUy* in AJ.. 21 (1927). pp. I'Oh- 

' 373 1 and, aa lo corporationa. Jeniolo 
in JRiriifa, 8rd ser., t. (192M932), 


pp Hi IW* For an able survey of 
this qucption by reference to Turkey 
M*c (Uiah, natwnaht/a (Ulach^ea 
tie VUmpiTf Ottoman a la aufte de la 
(fmrre (19.11), 

^ Hiunins in Hal’, W (n.) 
^aad literature cited tlu^rc) Hyde, 
t, lOH. !()0 (on the priiu pie of 
pelf-detf*niiuiatn'n) : Scelle, u. pp. 
257 297. KiMcr, I p 204 Fauohiile, 
If 501 577 ; l>i»**pagnel. ^ 301 ;Stoerk, 
Opttoff und { ls70) ; Freuden- 

thal J>H ] tdknhi-tuhmuHg bti GtimeUt- 
ahlTftunqen vnd KrttSoufafen (IS91); 
rUiamte^ (Foreign Office Peace 
llandlHx^k No. 2.7) (1920)* Warn- 
liaugb, M<mfyffra}fh o» PUhiantea 
(1920). Mattem. KwpUif/inenI of fht 
Plebtanle la OtUnniMtum of 

Sof^treupdp (1920); (nonsw^Uin. Zi 
jddbiaeUe dam U droti inhrnalumal 
artuel (1921'; KiitW and 
The Jkf'thp* til of Ifdimaiwnid Ijaec 
(!92Hk oh. X. ; Heatlev m J.C.L, 3rd 
her.. 3 (1921). pp. 25^ 272 ; de Auer 
in ffWlttut Sortelp, 6 (1921 ' pp. 45dH> ; 
Noirimie in Z? /. (^Zewoo) 12 (1934), 
pp. 21-44, 87-nS. 

* See Ririer, i. p. 210. 
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plebiscite.* The necessities of international policy may on 
occasions allow or even demand such a plebiscite, but in 
some oases they will not allow it.* 

Opt&Mi of ' § The hardship of the inhabitants being handed 
over to a new sovereign against their will can be lessoned 
of Emi< by a provision in the treaty of cession binding the acquiring 
gmtion. State to give the inhabitants of the ceded territory the 
option of retaining their old citizenship on making an 
express declaration.* Many treaties of cession concluded 
during the second half of the nineteenth century contained 
this provision. But it must be emphasised that, failing a 
stipulation expressly forbidding it, the acquiring St<ite may 
expel those inhabitants who have made u.se of the option 
and retained their old citizenship, since otherwise the 
whole population of the ceded territory might actually consist 
of aliens and endanger the safety of the acquiring State.* 


* Aithouj?h Grntius (n c. vi § 4) 
thought tbin to bo necessary. 

* By the Treaties of IVaco after the 
Fint World War the fnetht>d of a 
plebiscite was adopted in a number 
of cases ; f<ir instance, as to certain 
areas, in the Treaty with Ceriuan} 
Articles 34 (Eupen and Ma1m6dy), 

(Saar Basin), HS {part of Upper 
Silesia), 94 (part of East Prus'tia), 
109 (part of Sch!cs^^i^e), and as to 
certain areas in the treat u's with 
Austria and Hungary ; see some c>f 
the literature citefl alMjve, p r>.>i, n. .1, 
and Lipartiti in RniHa, .3rd ter, 5 
(1926), pp. 205-232, and Bloaovevitch, 
Ja principe dt mtionaUU dans les 
Tra%Us tU Pn\x di IVwtiiWer et d* 
SatfU-Oermai n (1022). And si^, in 
particular, Waml/augh, PUbtsrttu 
sines the World irar (2 vols., 1933). 
As to the Soar plebiscite m 1935 
see AVambaugh, The Saar Phbisrite 
(1940) ; Documents^ 1934, pp. I 97 ; 
Toynbee, Suri'ey^ 1934, pp. 67H 627 ; 
ZS., 18 (1931), pp. 339-363, and 19 
(1935), pp. 221-242; Mouskheli in 
n.0.. 42 (1935), pp. 361-410; ibid., 
pp» 708-718. Ah t( the plebiscite in 
iSuma-AMra sec 3o\obee, Surt'ey, 
1927. pp. 523-53K and 19.30, pp. 418- 
421; AJ., 20 (1926), pp, «K)5-625; 
Wooleoy, ibid*, 23 (1929); pp. (K)5- 
610. Tlie French OoiiMtitution of 1916 
lays down that no new territory shall 


Ik* addctl to Kranic withnut the con- 
M‘nt of Its inhabitants (Articb' 26), In 
puiNiiuiiu* of that proviaioii a plcbis- 
cite w.ia held m 1917 in the villages of 
Tcndn and Briga cedtsl to Frniuc in 
the I Vine Treaty with ItnU. 

* As to option 8i‘e Fauehille, 

428-431 (4), 578 ; Kunz. Jhe vvlhr- 

Tfchthche Ojdion^ i. 11933). ** (1928), 
in llat/ur thcunl, vol. ,31 (19.30) (i.), 
pp. 1I1-17(), and in Strupp, Mrof , ii. 
pp. 177-lHO; Sclionburn in Z.\ 13 
(1026), pp 16 27 (liistonca!) , and, 
after the First World War, alsfi 
Niboyet, ht nationalti^ nprh Us iraxUs 
df paix (1921) ; Aii<linct in 48 Plunei 
11921), pp. 377.388, Biuris, Stoats- 
an^ehm^kntsu'echsfl und Option m 
Friedensi^rtrag wn IVrsaitt^ (1921); 
SchAt/ci, J)er IVerhsel dtr Stoats- 
ovyehongkeii in/o/ye drr deutschen 
Ofbieisribtrctun(/pn (1921), /)i€ elnass- 
hdhrintjxncht Stautaantjrhonykriis 
regelmy und dan Volkerretht (1929), 
and in ^.T., 12 (1023), pp. 86 110: 
8c clip, II. pp. 152 171 ; Bibert, pp. 
547-5.'>l. 

* On the provisioriH toncerning 
option in thn tieaties contluded by 
Germany WturtMi 10.39 aifrl 1942 in 
tbs niattor of the ovaciiation of 
Oerman ininoritics (roip Soviet 
Hussia, Italy, and some other coun- 
tries see Schechtmann in AJ,, 38 
(1944), pp. 36.3-374, 
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The option * to emigrate within a certain period, which is 
frequently stipulated in favour of the inhabitants of ceded 
territory, is another means of averting the charge that 
inhabitants are handed over to a new sovereign against 
their will. Thus Article 2 of the Peace Treaty of Frankfort, 
1871, which ended the Franco-Prussian War, stipulated that 
the French inhabitants of the ceded territory of Alsace and 
Lorraine should up to October 1, 1872, enjoy the privilege 
of transferring their domicile from the ceded territory to 
French soil.® 

In many cases an option of nationality was accorded 
in the Treaties of Peace following the conclusion of the 
two World Wars to the inhabitants of territories ceded under 
them. The terms of the «iption vary in each particular case. 


* An to the oorapulsory exchange 
of popnlations «eo Convention vr. 
attached to the Iitafy of LaiisannA 
of 1923. and Advisory Opinion of the 
Permanent ^’ourt. B, No. 10, 

and 'fcri^kidea in 31 (1024). 

pp. 72'88, Sec also the Convention 
of November 27, 1010, Ijetneen 

Bulgaria and (Greece : Jj.A\T.S., 
I, p. 08; 8treit, J>er htusanner 
Vertrag vnd d&r griechisch-tUf 
Bemikern ngm uMa mrh { 1 920 ) ; W urf- 
bain, L'&havut Orica Hulgare den 
MirMTit/s ethvigues (1030); KiosK^- 
glou, L'^rhamje fttrr/e dr^ mimrit^s 
(1030); IJevnlji, I'Cchamjt ohltgaUdre 
den mtnortUn (1030); Badas. Ttte 
Krehange of Minot \tirt : fivjgaria, 
(irence and Turkey (1032), HOxter. 
BenHjlkerungnauMuunrh als InMituUon 
den V^hfrrerhtn {W32) \ Sohechtman, 
European Populntiov Tranefern (XdACt); 
(■hali, op. eit., pp. 303-320 ; lYnekidea 
in R.Q., 31 (1921). pp. 72 88 ; SccUe, 
ii, pp. 174-180 ; S6fcrlad^s in Hague 
RerneiU vol. 24 (102S). (iv.). pp. 311- 
430; I-eoiitind^s in Z.o. 1’., 5 (1035). 
pp. 540 570 (with a Inbliograpby) : 
I’nlitis in L'Esprd I nUrnatwnai, No. 
54 (lOiO), pp. 103- 1 SO. On the work 
(if tho Ori'ck Refugee Settlement Com- 
miaaion aeo Simpaon in Internatinnal 
Ajfairs. 8 (1020). pp. 583-001. Sec 
aIoo (jincBi, Iai neconde (Huerre Jfn/i- 
diafa €i Ire Oepl/teeutetde de Posada 
lions (1040). And boo Balladore 
Palliori and othora in Annuaire, 44 
(1052) (2). pp. 138-100, for a die- 


eukaioii. ttUer alia, of the question to 
wbut extent eompuUory exchange of 
pfipiilatioDH iH consistent with the 
incipient n^cognition of fundamental 
hum An nghtH aa part of International 

• The qiiiwtion whether subjects 
of the ceding State who are bom 
on the cctded territory but have 
their domicile abroad become ipso 
^ac4o by the cps'tsion subj'ects of the 
acquinng State, taust be answered in 
tho negative, unlena special treaty 
arrangements stipulate the contrary. 
Therefore, Frenchmen born *n Alsaeo 
hut domicd«»i at the tiAUt of the 
ce<«ion in Great Britain, wo*.»!d not 
have loflt their French cit,.£en8hip 
through the cession to Germany but 
for Article 1, part 2, of th'i Treaty of 
December 11, 1871, additional to the 
Peace Treaty of Frankfort : Martens, 
A’./f.G., 20, p. 847. See Fauchille, 
§ 427 : Cogordan. La fuUwnaJiU^ etc. 
(1800), p. 3«1 ; Dicey, p. 174, n. (t); 
and Kunz, Die rMerreehtJichf' Option, 
I. (1025), pp. 100-110. See also 
3/Mrrnv v. Parkes 1 19421 2 K.B. 123 ; 
.Mann in Modern fxjic 6(1942), 
pp. 218 224, and Graupner in L.Q.R,, 
01 (1945), pp. 161-178. And Bee 
Kaeekenbe^ck, r^gletneni cofitvit- 
tionnfl dsA u}ns^^uenres de reman is- 
vient^ lerritftriaux (1940), pp, 11-30. 
See also Mow, p. 664. n. 1. And see 
below, S 240, in connection witli 
annexation. 
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In general, persons over eighteen years of age may opt 
for their old nationality. But while in the Peace Treaties 
of 1919 the option of the husband covered his wife, the 
Treaty with Italy of 1947 lays down that the option of the 
husband shall nut constitute an option on the part of the 
wife.* Tlie person exercising the right of option may be 
required, usually within one year of the exercise of the 
option, to move to the country for the nationality of which 
he has opted. 
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‘ Ariiole 19, Moreover^ in that 
Treaty the right to opt for Italian 
nationality ia re^trictefl to ponions 
wltO 0 e«uatoaiarv kingiiage ia lulian. 
The Treaty also departs from the 
vions practice inasmuch an the 
abitanu of the ceded Italian terri- 
tory do not aeqaire the new nation- 
ality aotomatioally. The Treaty laya 


down that they rtfmll lieoome citizens 
of the State to which th|^ terntory is 
transferred tn a^'rordan^^e with the 
legislation of that State tp be enacted 
within three months front the ooming 
into force of the Treaty^ They lose 
Italian nationality only bn becoming 
eitirens of the State conepmo^ 
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I 220. Occupation ia the act of appropriation by a State Oono^ 
by which it intentionally acquires sovereignty over such 
territory as is at the time not under the sovereignty tion. 
of another State. Occupation as a inode of acquisition 
differs from subjugation^ chiefly in that the subjugated 
territory previously belonged to another State. Again, 
occupation differs from cession in that through cession the 
acquiring State receives sovereignty over the territory con- 
cerned from the former owner-State. Cession, therefore, is 
a derivative mode of acquisition, whereas occupation is an 
original mode. And it must be emphasised that occupation 
can only take place by and for a State ^ ; it must be a 
State act, that is, it must be performed in the service of 
a State, or it must be acknowledged by a State after its 
performance. 

§ 221. Oul^ auch territory' can be the object of occupation Object of 
as belongs to no State, whether it is entirely uninhabited, 
for instance, an island, or inhabited by natives whose com- 
munity is not to bo considered as a State.^ Natives may 
live on a territory under a tribal organisation which need 
not bo regarded as a State ; and even civilised individuals 
may live and have private property on a territory without 
forming themselves into a State proper exercising sovereignty 
over such territory.* But the territory of any State, even 
though it is entirely outside the international community, 
is not a possible object of occupation ; and it can only 
be acquired through cession* or subjugation. On the 
other hand, a territory wliich once belonged to a State, 


■ .See below. § 236. 

* See above, § 200. For a decUion 
of the Supreme Court of Norway 
affirming the proprietary right of a 
private indivi(lual in a part of Jau 
Mayen island oucupied by him at a 
time when it was ten a mlltits see 
Jacod«fn v. Nonfftgian Ooiernment^ 
Annual Dtgult 1033'19,'S4, Case No. 
42. And see United Statu v. FuUard- 
LtOt decided by a United States 
Circuit Court of Appeals (1043) 133 F. 
(2i) 743. 

• For the Treaty between nine 
States tecognising the aovenignty of 


Norway over Spitsbergen signed on 
Febniary 9, lO'iO, see Treaty Series 
(1924), No. 18, and IS (1924), 
Suppl., pp. 199-208; Hcilnom in 
Strt/pp, Uorl„ ii. pp. 6(59, 670; 
Piccioni in R.O„ 30 (1923), pp. lOi- 
116. Knssia proiestetl against the 
Treaty (see BuUelin de Vlneithd Ini^- 
mddiaire fntemalional, S (1923), 
p. 341). 

^ As to the legal position of terra 
ntdliue see Gieae in Arc3tr du 
lichen Reekie, 29 (1938), pp. 310^, 

^ See above, (214. 
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but has been afterwards abandoned » is a possible object of 
occupation by another State.^ 

Since the open sea is free, no part of it can be the object 
of occupation, nor can rocks or banks in the open sea, 
although lighthouses may be built on them.* Likewise, 
apart from rights arising in the continental shelf, ^ the 
bed of the sea cannot be an object of occupation,^ but the 
subsoil ^ of the bed of the open s^^a may become the object 
of occupation through driving mines and piercing tunnels 
from the coast.* 


^ See below, §{ 228 and 247. 

• See above, § 190a. As to terri- 
torial waters see Oansaoebi, Voccu- 
paziimA dti man rosftert (10301. 

> See below. § 287d. 

« See below, § 281. 

• See below, $$ 287c and 287<i, 
and, as to the maritime belt, abov«\ 
f 1006. 

• When, in 1900, A<lmiral Peary 

reached the North Pole and hoisted 
the dag of the United States, the 
question was discussed whether the 
North Pole could lie the object of 
occupation. The question must, it is 
believed, be answered in the negative 
since there is no land at the North 
Pole. See Scott in 3 (1909), 

pp. 928-941 ; Baloh ui 4 

( 1910), pp. 2(5/1-275 ; and CHiiU* in 
Canadian Late Reiikw, 5 (1927), 
pp. 19-28. As regards the South 
Pole see Law Magazim and Rttiew, 
37 (1912), pp. 320-328. Higgin*< 
in Hall, $ ^ fn.), considers both 
the North and South Polar regions 
to be incapable of acquisition by 
occupation bccau^e they are inr .ip- 
able of settlement. Lmdlev (p. G) 
sees no reason why the North and 
South polar regions should not 
susceptible of acquisition by occupa- 
tion ; as to the Arctic and Antarctic 
regions generally see Limlley, pp. 4-6, 
and Fauohille, | 531 (4d). See also 
Lakhtine in AJ., 21 (1930), pp. 
7D3-717, who regards it as a rule of 
positive law th«t they belong in 
princi^e to the Polar State within 
whose * region of attraction ' they are 
situated. States assert ir^ sovereignty 
in Arctic and Antarctic regions by 
reference to the sector principle claim 
territories defined by the coast-line 


and the meridians drawn from the 
extreme points that line. In an 
Order in Council of February 14, 
19,33, Oreat Britain has asserted 
sovereignty over " all the islands and 
tcmtories other than Adelie l.And 
situated south of the tUlth degree of 
South I^atitude and lying betiAeeii 
the IGOth degree of Hast l^rngitude 
and the 46th degree of Kast L«>ngi- 
tudo.’ See also Crucerdings of iht 
Imperial Ct/nftrenee^ 1936 : Summarti 
fff Proc-eeilingjt, p. 33. The so called 
lioas sector, createfl by the Order in 
Council of July 30, [923, established 
a similar claim lietween longitude 
160® \V. and 150 W. See Keeves in 
A,J,, 2S (1930, pp. m-l 19. But see 
Treaty Senes, No. 25 (1931), (’ind 
3875, for an Kxchange of Notes of 
August and November 1930, lietwoen 
Norway and («feat Britain in which 
the former, uhiie formally recogiiiMing 
Cunadmn sovereignty o\er the Sver- 
drup Islands, stated expressly that the 
re«*r>gnition * m in no way baser! on any 
sanction whatever of what is named 
'* the sector pnn* iple.** ’ The Soviet 
Union l>ecn*e of April 15. 1926, says 
that * as being territory of the ^viet 
Union are fle<>lareti all lands and 
islands discoverer], as well as those 
which may lie disinverrd in future, 
and which at the time (if the publica 
tion of this derree halve not been 
recognised by the tidvemment of 
the f^vict Union as the territory of a 
third State * : Smodal, i|i. oi7.. below, 
. 68. By a Ho>a) Pr^lamation of 
anuary 14, 1939, Norfray declared 
to be under Norwegiali sovereimty 
the part of the maitilsnfi coast of the 
Antarctic between the limito of the 
Falkland Islands Dependencies in the 
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§ 222. Theory md practice agree nowadays upon the rule Mod«s of 
that occupation is effected through taking possession of, 
and establishing an administration over, territory in the 
name of, and for, the acquiring State. Occupation thus 
effected is real occupation, and, in contradistinction to 
fictitiom occupation, is named effective occupation. Pm- 
session and administration are the two essential facts that 
constitute an effective occupation. 

(1) Possession , — The U'/iritory must really be taken into 
possession by the occupying State. For this purpose it is 
necessary that it should take the territory under its sway 
(corpus) with the intention of acquiring sovereignty over it 
(anmus). I'his can only be done by a settlement on the 
territory, accompanied l)y some formal act which announces 
both that the territory has been taken possession of and 
that the possessor intends to keep it under his sovereignty. 

It usually consists either of a proclamation of the hoisting 


west and the htnita of the Australian 
AntairMo l)<*|)endoncy in the 
For the text of the P: oclamatu)n neo 
AJ., 34 (ItHO). Suppl., p. 83. In the 
same year Germany made a Niroilar 
olaim based iar^^dy on di 1 ^co^ onen and 
mappmfCH of a (lerman aerial expedi* 
tion. Aa to all these claima aeo R^veH 
in A,J., 33 (1S3U), pp. ol'J-r)21. Ami 
aee generally on the question of ac- 
quiaition of aovoreignty over Polar 
regiona Sinedal, Argumlion of »S’oiy- 
reignty <wr Polar Areas (1031); 
{Smith, Le stalut juridigue dts terres 
pidaires (1034); Taraooii/.io, SimeU 
in Ihs Arctic (1038); Hackworth, i. 
§§ 07-71 (a valuable Hur\e) ) ; Hunter 
Miller in Foreign Affairs, 4 (1025), 
p. 60 ; JSohoenbom in Hague litcueil, 
vol. .30 (1020) (v.), pp, 1(12*106; 
Charteria in JX \ L,, .3i^ ser., 1 1 ( 1020), 
pp. 220*2.32 (OA to Australian claims) ; 
iTohnston in Canadian Historical 
Heview, 14 (1033), pp 24-41 ; Hyde 
in loica Law Heu'ev, 10 (1033-1031), 
pp. 280-204; Srhmitr. and Friede in 
Z.O, r., 0 (10.30), pp. 210-263 ; MrKit* 
terick in Journal of Comparalit^ 
Legislation, 22 (.3rd ant., 1040), pp. 
80-07 ; Jessup in AJ,, 41 (1947), pp. 
117-110. ; WbcTt. pp. 853-857 ; Dullot 
in Hague Recueii, 76 (1040) (ii.). pP. 
121-101 : Onrbott, Law and Society in 


/ nltrnafional Jit latufus (l9ol ), pp. 121- 
110. Gn trans-pular aviation and 
jnrtediotion o\(r arctic airspace see 
Plischkc in /oienran Poldtcnl ^>ience 
Jienew. 37 (1013), pp. 000-1013. In 
1048 the Pnited States approached a 
number of (iovemments, not includ- 
ing that of iSt>Met Russia, with a pro- 
p«<al for a dwcu'+sion of the territorial 
probleniR of the Antarctic. There was 
a tentative suggestion mter* 

nationalisaiKm might provid he best* 
solution of the^^ probicmv. !n 1950 
the Government of Soviet Russia 
announced that, while ready to take 
part in any exchange of views on the 
subject, it would not recognise any 
decMtm'i on this question in which (t 
had not participated. Great Britain 
lia.s reiH*atcdly offered to submit to a 
liecdsion of the International Court ol 
Juati<*o certain aspects of ine con- 
troversy with Homo Latin -American 
States concerning ant antic regions. 
Fora w»mprehensivc tn Ument of the 
subject see WaldiKk in S,y„ 25 
(1948), pp. 314-318 (with referom'e 
Falklanrl It ■ ids llependencios). See 
also Han't u of Jniernaiumal Affairs, 
19-n i948.' pp. 492-499 ; Daniel in 
Year Book of World Affairs, 1949. 
pp. 241-272 and Christie, The AnUtrdie 
FrobUm (1961). 
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of a flag. But auoh fomal act by itself constitutes fictitious 
occupation only, unless there is left on the territory a 
settlemmit which is able to keep up the authority of the 
flag. On the other hand, it is immateriid whether or not 
some i^reement is made with the natives by which they 
submit themselves to the sway of the occupying State. Any 
such agreement is usually neither understood nor appreciated 
by them, and even if the natives really do understand its 
meaning it has a moral value only.^ 

(2) Administration . — After having, in the aforementioned 
way, taken possession of a territory, the possessor must 
establish some kind of administration thereon which shows 
that the territory is really governed by the new possessor. 
If, withm a reasonable time after the act of taking possession, 
the possessor does not establish some responsible authority 
which exercises governing functions, there is then no effective 
occupation, since in fact no sovereignty is exercised by any 
State over the territory. 

§ 223. In former times, the two conditions of possession 
and administration, which now make the occupation effect- 
ive, were not considered necessary fur the acquisition of 
territory through occupation. Although even, in the age 
of discoveries States did not maintain that the fact of 
discovering a hitherto unknoum territory was equivalent to 
, acquisition through occupation by the State in whose 
service the discoverer made his explorations, the taking of 
possession was frequently in the nature of a mere symbolic 
act.^ Liater on, a real taking possession was considered 
necessary. However, it was not until the eighteenth century 
that the writers on the Law of Nations demanded effective 
occupation,^ and not untU the nineteenth century that 
the practice of the States accorded with this postulate. 

* If an agreement with natives * See Vattel, l § 208. 
were legally im^rtaiit, the territory 

would be acquired by cession and * For an intoresting gnd scholarly 
i»ot liy ocoopation. But although survey see Koller, LissiUyn and 
it is nowadays quite usual to obtain yLMn, Creation of BighlApfScveriigniy 
a oeesion from a native chief, this tknmgh Sj/tnbolic Ack liOO-lHOO 
is, neverthelese, not dasion in the (1938). (he also HiAoenbom in 
teobnioal sense of the term in Inter- * Gegwwartsprobleme,* . Lamn Feet> 
national Uw ; see abotSt § 214. echnfl (1983), pp. 239-2fif. 
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But although nowadays discovery does not constitute ac- 
quisition through occupation, it is nevertheless not without 
importance. It is agreed that discovery gives to the State 
in whose service it was made an tnchoaie, title ; it ‘ acts as 
a temporary bar to occupation by another State ’ ^ for such 
a period as is reasonably sufficient for efiectively occupying 
the discovered territory. If the period lapses without any 
attempt by the discovering State to turn its inchoate title 
into a real title of occupation, the inchoate title perishes, 
and any other State can then acquire the territory by means 
of an effective occupation.^ 

§ 224. No rule of the Law of Nations exists which makes Notifiea- 
notification of occupation to other Statee a necessary con- 
dition of its validity. As reganls all future occupations tion to 
on the African coast the parties to the General Act of the 
Berlin Congo Confen*nee of 1885 stipulated'* that occupation 
should bo notified to one another.* But this Act has l>een 
abrogated so far as the 8ignatorie.s of the Convention of 
St. Germain of September 10, 1919, are coneerned.* 

§ 225. Since an occuimtion is valid only if effective, it is Extent of 
obvious that the extent of an occupation ought only to 
cover so much territory as is effectively occupied. In 
practice, however, the interested State.s have neither acted 
in the pa.st, nor do they at present act, in conformity 
with any such rule ; on the contrarj , they have si ways 


> Thiw Hall, t 32. p. 127. 

^ Soe Lmdlcy, pp. ill >53. See 
Awanl of April i, 1928, in the Arbitre- 
tion botween HoUmfuI and the United 
Sttitee of America reijardinR Bove- 
rcigntj over the IMand of Palmas, 
at pp. 27, 28 of the Award as pub- 
lished by the Permanent ('<*urt of 
Arbitration: AJ., 22 (1928), pp. 
807'912 ; Scott. Hayw (\mrt lUporia 
(2nd ser., 1032), pp. 81-131 ; and see 
vol. li. p. 41. n. 1. See also the 
Chpperton Island t awe between Mexico 
and France decitUNl in January 1931 
by an award of the King of Italy • 
AJ., 20 (1032^ p. 390; AnnmA 
1931-1932, ra><e No. 50. And 
see comment thereon by Dickinson, 
A J., 27 (1933), pp. 130.138. See also 
the award in the Quatemala-Honduras 


Boundary Arbitration. Annval IhyeM, 
1933 1934. Caae No. 46 (at pp IIS- 
121). And see Waldock in B.Y. 25 
(1948). pp. 320-325. and Jjauterpacht, 
ibtd,, pp. 415 423. 

• Article 31, See Oourcel. L'in^ 
Jluines de Ui Cnnf^rtnfe tU Berlin dt 
IbS6 sur Je droit rolontal intsrna/ionol 
(1936), 

• The duty of notification does not 
apply t<» other State« <«r regions. See 
Ishnd of Palmas award : A nnwd 
fhgest, 1927-1928, Case No. 71, and 
the Bwani «» the Chpperiim Island 
ease of January 28, 1931 : AJ., 26 
(1932), p. 394. 

• Treat} Series, No. 18 (1919), 
Umd. 477 ; L.N.T.S., 8, p. 27. See 
however, Article 10 of this Oonvenlioa. 
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tried to attribute to their occupation a much wider area.^ 
Thus it has been maintained that an efifective occupation 
of the land at the mouth of a river is sufficient to bring 
under the sovereignty of the occupying State the whole 
territory through which sitch river and its tributaries run, 
up to the very crest of the watershecl.® Again, it has been 
maintained that,* when a coast-iine has been effectively 
occupied, the extent of the ocoujMvtion reaches up to the 
watershed of all such rivers as empty into the coast-line.* 
And thirdly, it has been assorted that effective occupation 
of a territory inakee the sovereignty of the ]:>ossc.ssor extend 
also over neighbouring territories as far as is necessary for 
the integrity, security, and defence of the land actually 
occupied.* liut all thc../> and other cxaggt>ratcd as.scitions 
have no true legal basis.* In truth, no rule can be lai<l down 
beyond the general principle that occupation reaches as far as 
it is effective. How far it is effective is a (jucstion in <*ach 
particular case. It is obvious that when the agent of a 
State takes possession of a territory’ and makes a settlement 
on a certain spot of it, he intends thereby to acquire a vast 
area by his occupation. But everything depends, not upon 
his intention, but upon how far round the sulllement or 
settlements the responsible authority governing the territory 
in the name of tho possessor succeeds by degrees in establish- 
ing Its sovereignty. The paymctit of a tribute on the j)art 
of tribes settled far away, the fact that Hying oolutnns of 

^ Aa if> the do<-trine of * hinter- Wright in 12 MftlS) pp. .>10-521. 
land ’ aa the haais of a claim to occupy For an cxprcHB rcjecti-m of the doc- 

territory see Lindley, pp. 234, 235; tnne of contiguity with roHpect to 

FauchiUv, | 531 (40). hlanrla aitii.itt^l Diit^irlc territorial 

* Claim of the Cnifecl Statoa m wiilcn sec* the award m the island of 

the Oregon Boundary Onpute (1827) Valman raae ; Annnnl 1927- 

with Great Britain. .See Twim* i. 1028 Caao 72 ifinvcvor, the 

{§ 126, 127, and hia The Oreffon prnrtireof StAU*6 dot h not .'oidirin the 

Qve/aion ISxamtnrd (Is (8); rhiHi- view that contigiuty. icti^oriahly t on- 

more, i. i250; Hall, J 33 ; 0orlK‘tt, rtdved, playn no pait in dct^Tinining 

Law and Society m Internalitmal the ronHcqiieiJcea nf octo^ntirtn. See 

ReUftions (1051), pp. 105-110. Lanterpaeht in H.Y., 27 (U».*H)), pp. 

* Claini of the United Statf^a in 423-131. k 

their dispute with Spain eoucerning 

the boundary of Looiaiana (1805). ® See, however, favoirable com- 

approved of by TwiM, i. { 125. ment upon the waterah^ doctrine, 

* This in one aspect of the so-called mentioned above, by , the Privy 

* right of contiguity.’ approved of by Couiirii in the fjobraddt Boundary 

Tvm. i. tS 124 and* 131. See also Cam (1927) 43 T.L.K. at p. 294. 
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the military or the police sweep, when necessary, remote 
spots, the conclusion of treaties relating to the territory in 
question, and many other facts, can show how far round 
the settlements the possessor is really able to assert his 
established authority. Finally, in determining the degree 
of efiFecti veness of occupation necessary to confer sovereignty, 
regard must be had to the extent of competing claims 
of other States. Thus in the dispute l)etween Denmark 
and Norway concerning the status of Eastern Greenland, 
decided by the Permanent Court of International Justice on 
April 5, 1933. the Court attached considerable importance 
to the fact that up to 1931 there ha<l been no claim by 
any Pouer other than Denmark to sovereignty over 
Greenland.* 

§ 226. In the second half of the nineteenth century, tbeProtec- 
desire of Statw to acquire as colonies vast territories which 
they were not able to occupy eflfeetively at once, led toolOccnpa. 
agreements with the chiefs of natives inhabiting unoccupied 
territories by which these chiefs committed themselves to 
the ‘ protectorate ’ of States that are members of the inter- 
national community. These so-called jn’otectorates were 
certainly not protectorates in the technical sense of the term, 
which denotes that relationship la^tweon a strong State and 
a weak State where by a treaty the \keak State has put 
Itself under the protection of the strong and transferred to 
the latter the management of its more important inter- 
national relations.® ^ 

§ 227. The uncertainty of the extent of an occupation Spheres of 
and^the tendency of every colonihing State to extend its *“®***"®*' 
occupation constantly and gradually into the interior, or 
‘hinterland/® of an occupied territory, led se\eral States 
uith colonies in Africa to secure for themselves ‘ spheres of 


» Scries A/B, No 53. pp. 4.5. IS. 
This is one of the most impoitaut 
oases on the qnetttiona uf ooiMipatum 
and disrorery. For the literaOire see 
below, vol. ii, p. S2, n. 0, to which add 
Castberg 3rd acr., (i (l»24). 

pn. 252-2SU. See also the Judgment 
or the International (^mrt of Juatits* 
' given in 1053 in the Minquien awl 

VOL. I, 


Ecnktui caw* hcpitrts, 1053, 

p. as an illustration of the 

md of i^tate aeUvit\ hold relevant 
for rciogmf* m of sovereignty claimed 
tu be baaed on effeotive poaaeasjon. 

* Be© above, 45 *J2. 93. ^ 

* As to the ‘ hinterland ' doctrme 
as the baaia of a claim to occupy terri- 
tory see above, J j|26, p. 5S0. n. 1. 
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influence’ by international treaties with other interested 
Powers. ’ Sphere of influence ’ was therefore the description 
of territory exclusively reserved for future occupation by a 
Power which had effectively occupied adjoining territories.’ 
In this way disputes could be avoided for the future, and the 
interested Powers could graduaUy extend their sovereignty 
over vast territories without coming into conflict with 
other Powers. Thus, to give some examples, Groat Britain 
concluded treaties regarding spheres of influence with Por- 
tugal * in 1890, with Italy ^ in 1891, with Germany * in 1886 
and 1890, and with France ‘ in 1898.* But the establish- 
ment of a sphere of influence did not in itself vest territorial 
rights of a legal nature in the State exercising thn in 
fluence. 

§ 228 . As soon as a territory has been occupied by a State, 
it comes within the sphere of the Law of Nations, because it 
constitutes a portion of the territory of a subject of Inter- 
national Law. No other Slate can acquire it thereafter 
through occupation, unless the occu])ying Stale has either 
intentionally withdrawn from it or has been successfully 
driven away by the natives without attempting or being 

* landley, p. 206, diatinguishes 
three kinds of spheres of influence, 
of which the first is that described in 
this section ; the second, a sphere of 
infinepoe or interest enjoyed by two 
States by agreement between them- 
selves in the territory of a third 
and weaker State -for instance, the 
agreement ^between Great Britain 
and Russia of August 31, 1907, as 
to Persia ; and the third an interest 
enjoyed by one State in the territory 
of another, and usually weaker. State 
by agreement between them -for 
instance, as to non-alienation of 
territory. As to the Agreement of 
Vtctmber 1035 between Great Britain 
and Italy concerning their interests in 
Abyssinia and the Abyssinian protest 
to the League of Nations see Toynbee, 

Surpey, 1929, pptl^ 208-232 ; (1027) 

Omd, 2W2 ; Off, J., November 102ft 

* See Martens, N,R,0,^ 2od ser., 

18, p. 164. 

^ See Martens, NM,0,, 2nd ser., 

IS, p. 175 a 


* See Martens, XJUO , 2niJ ser., 
12, p. 298, and 16, p. 891. 

* See Alartens, N.R.0 , 2nd ser., 
29, p. 116. 

* Protectorates and spheres oi 
influence are exhaustively treated in 
Hall, Foreign Powers and Junsdte- 
lion oj (he BrUwh Crown (1804), §§ 93- 
105; but Hall fails to distinguisli 
between protectorates over Eastern 
•States and pnitoctorates over native 
tribes See also Uiidley, pp, 181- 
236; Kohler, §33; Heilbom in 
Hlrupp, ll'of/., 1 pp. 550-552 ; Ruther- 
ford in AJ„ 20 (102fi), pp. 300-325 ; 
8cboenl>orn in Hague Reewil, vol. 30 
(1929) (V.). pp. 169-177; and, fora 
suggest^ distmetidn between a 
* sphere of influence ^ and a ' sphere 
of iiiterost.’ Riither(brd, op, cit,, p. 
311, n. 64. The ^rm * sphere of 
action* is also used} As to agree- 
ments not to alienijite territory see 
Llndley, pp. 325-327: Sde also Hold- 
Femeok, ii. pp. 93«5; Langhaus- 
Ratzebnig In Z,V., If (1928), pp. 356 
Uitq. 
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able to re-ocoupy it.* On the other hand, the Power which 
assumes sovereignty over the occupied territory is thereafter 
responsible for all events of international importance on the 
territory. It must, in particular, maintain a certain order 
among the native tribes so as to restrain them from acts 
of violence against neighbouring territories, and must 
punish them for such acts if committed. 
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§ 229. Accretion is the name for the increase of landc^iiMp- 
throngh new formations. Such new formations may be 
a modification of the existing State territory, as, for instance, 
where an island rises within a river, or a part of a river, 
which is totally within the territory of one and the same 
State ; and in such case there is no increase of territory to 
correspond with the increase of land. On the other hand, 
many new formations occur which really do enlarge the 
territory of the State to which they accrue, as, for instance, 
where an island rises within the maritime belt. And it is 
a customary rule of the Law of Nations that enlargement 
of territory, if any, created through new formations, takes 
place ipso facto by the accretion, without the State concerned 
taking any special step for the purpose of extending its 
sovereignty. Accretion must, therefore, be considered as a 
mode of acquiring territory. 

§ 230. New formations through accretion may be artificialDiOmnt 
or 'natural. They are artificial if they are the outcome 
human work. They are natural if they occur through 


> 8«e below. { M7. 
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the operatiCHi of nature. And within the oirole of natural 
fonnations different kinds most again be distinguished— 
namely, alluvions, deltas, new-born islands, and abandoned 
river-beds.* 


Artificial § 231. Artificial formations are embankments, break- 
waters, dykes, and the like, built along the river or the 
coast-line of the sea. As such artificial new formations 
along the bank of a boundary river may more or less push 
the volume of water so far as to encroach upon tbo other 
bank of the river, and as no State is allowed to alter the 
natural condition of its own territory to the disadvantage * 
of the natural conditions of a neighbouring State territory, 
a State cannot buUd embankments, and the like, of such 
kind without a previous agreement with the neighbouring 
State. But every State may construct such artificial 
formations as far into the sea bo}'ond the low-water mark 
as it likes, and thereby gain considerably in land and also 
in territory, since the maritime belt (which is at least three 
miles wide) would then be measured from the extended shore. 

ailnvions. § 232. Alluvion is the name for an accession of land 
washed up on the seashore or on a river-bank by the waters. 
Such accession is as a rule produceii by a slow and gradual 
process, but sometimes also through a sudden act of violence, 
the stream detaching a portion of the soil from one bank 
of a river, carrying it over to the other bank, and em- 
bedding it there so as to be immovable [avvhno). Through 
alluvions the territory of a State may be considerably en- 
larged.* For if the alluvion takes place on the shore, the 
extent of the territorial maritime belt is now to be measured 


from the extended shore. And if the alluvion takes place 
on one bank of a boundary river, and the course of the 
river is thereby naturally so altered that the waters in con- 


sequence cover a part of the other bank, the boundary line, 
which runs through the middle or, through the m^-channel,* 


‘ S* to Mention end nvabion in 
th« caie of nvon, tlie effect on 
boundariee, «ee above, § 190 

• See below, f 


* See above, | IftOflK And eee 
fAmuMna v. AftMtmipi (lOSl) t82 
U.S« 458 ; Hogut v, 8tfUk€r Land and 
Timber Vo. (1034) mV. (2d) 167; 
Annual Dtg^ 1033-1034, Cage No. 
49. 



§ 234] ACCBETION 066 

may thereby be extended into former territory of the other 
ripariim State. * 

§ 233. Similar to alluvioas are deltas. Delta is the name Mtsa 
for a tract of land at the mouth of a river, shaped like the 
Greek letter A, and owing its existence to a gradual deposit 
by the river of sand, stones, and earth on one particular 
place at its month. As the deltas are continually increasing, 
the accession of land they produce may be very consider- 
able, and, according to the Law of Nations, is to be con- 
sidered an accretion to the territory of the State to which 
the mouth of the river belongs, although the delta may be 
formed outside the territorial maritime belt. 

§ 234. The natural processes which create alluvions onNsw-bom 
the shore and banks, and deltas at the mouths of rivers, '***“**** 
together with other processes, may lead to the birth of new 
islands. If they rise on the high seas outside the territoria 
maritime belt, they belong to no State, and may be acquired 
through occupation on the part of any State. But if they 
rise in rivers, lakes, or within the maritime lielt, they are, 
according to the of Nations, considered accretions to 
the neighbouring land • New islands in boundary rivers 
which rise within the boundary’ line of one of the rip man 
States accrue to the land of such State, and islands which 
rise upon the boundary line arc divided by it into parts 
which accrue to the land of the riparnn States toneemed. 

If an island rises within the territorial maritimi belt, it 
accrues to the land of the littoral State, and the extent of 
the maritime lielt is now to be measured from tne shore of 
the new-born island.^ 

An instructive example is the ca-se of The Anna * In 
1805, during war between Great Britain and Spain, the 
British privateer Mtnerra captured the Spanish vessel Anna 
near * the mouth of the river Mississippi. When the Anna 

‘6m, for iiMtanoe, Article 6 of wbotbef the mod ulandM anwe within 
the TrMty of Lsusmuic of 1923. the BMPtime belt nor does it M.«ro 

• 8m Qkl»l, ill. pp. 684 726. to h*vo >cn conudered rclovut by 

' 8m 6 C. Rob. 873, «nd below, I..oid Rtowall. The pomt wm that 

vol. U. i 361 8m «bo The 6tmtory ‘ tliey ue the nMnrsI sppendafp* 

t^S^ferMui’V.SriKaiaChMibtnt of tho coMt on which th^y border, 
8aiiM«ao(igi6)32T.L.R. 662. Mid from which. indMd, they m« 

* It W not cImt from the judgment formed * ; Me lindley, pp. 7, 8. 
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was brought before the British Prize Court, the United 
States claimed her on tihe ground that ^e was captured 
within the American territorial maritime belt. Lord 
Stowell gave judgment in favour of this claim, because, 
although it appeared that the capture did actually take 
place more than three miles off the coast of the continent, 
the place of capture was within three miles of some small 
mud islands composed of earth and trees which had drifted 
down into the sea. 

Abaa* § 23d. It happens sometimes that a river suddenly aban- 
dons its bed entirely or dries up altogether. If it was a 
navigable boundary river, the boundary line continues to 
run along the middle of the old thalweg in the abandoned 
bed.* But often this cannot be ascertained, and in such 
cases ‘ the boundary line ia considered to run through the 
middle of the abandoned bed, although the terntor> of one 
riparian State may become thereby enlarged, and that of 
the other diminished. 
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1 236. Conquest is the taking possession of enemy territory 
fftnunrm through military force in time of war. Conquesti alone does 
and of not ipso facto make the conquering State the sovereign of 
Wo£"*** conquered territory, although such tertiary comes 
* 8t0 •boro, { IW. * A* in tiw ««m of non-noi^blo livtn. 
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tkrough conquest for the time under the sway of the con- 
queror. Conquest is only a mode of acquisition if the 
conqueror, after having firmly established the conquest, 
formally annexes the territory.* Such annexation makes 
the enemy State cease to exist, and thereby brings the war 
to an end. And as such ending of war is named subjugation, 
it is conquest followed by subjxigation, and not conquest 
alone, which gives a title and is a mode of acquiring 
territory.* It is, however, quite usual to speak of ‘title by 
conquest,’ and everybody knows that subjugation after 
conquest is thereby meant. But it must be specially men- 
tioned that, if a belligerent conquers a part of the enemy 
territory and afterwards makes the vanquished State cede 
the conquered territory in the treaty of peace, the mode of 
acquisition is not subjugation but cession.* 

§ 23’’. Conquered enemy territory, although actually in Sabjngs- 
the possession and under the sway of the conqueror, remains 
legally under the sovereignty of the enemy until through dtodne- 
annexation it comes under the sovereignty of the con- 
queror.* Annexation turns the conquest into subjugation. 

It is the very annexation which uno actn makes the van- 
quished State cease to exist, and brings the territory under 


* See, however. In rr 
ftKoduui (1019) A.C. At pp. 239, 
240, but more |)articulAriy ah to the 
position betweru the annexing 

and itff own Aubjocts . And alio Sob- 
hum IJ. V. MflUr [102«1 A,(\ «18. 
For a tienr stiitonu'nt to tho rlltnt 
that unilAteral nnui^xAtion of part of 
tomtor> without the conaent of the 
State ('oncorned la invalid and pro- 
ducers no legal reaiilU, ttw the mt4*r<>8t 
ing deoHion of the BHgian (’<nirt o! 
(V»ation of June ItJ. 1947, in In rt 
(Joturnal Tribunaujr, 
(1947), p. .*511) 

* 8i» below, roK u § 204. 

* See above, J 216. Annexation 
by a State of territory hitherto 
under Ita administration, or lease*! 
to it, or granted to It for ita ‘ uae, 
occupation, and control * (aee above, 
{ 171 (2)J4)), ia not subjugation, 
becatiae the anunxing State was 
already exmroiatng aovereignty over 
the tneritory in queation. Examplea 


of annexations of this kind are the 
annexation hv Aiutria in 190S of 
the Tiirknli provinr^u Bosnm 
and Herzegovina, and of 1 1 ** Turkish 
Inland of Ada Kal6 in tlie lanube in 
1913 (these terntones ha\ing been 
under her ndininiKtrati >n since 1878), 
and the annexation by Hreat Britain 
immediatelv after the outbreak of 
war with Turkey in 1914 of the 
island of Cyprus, which had been 
iimier Bntbih ailmuiiKtratinn since 
1878. Such annexations without 
the consent of the State which in 
law owns the temtory are certainly 
unlawful in time of peace, and of 
doubtful legality iu war However 
this may be, they are not a regular 
moiie of acquiring terntorv (T>*rkey 
by the « >*aty of Laii‘«aone of 1923, 
Article 20, recognised *tbe annexa* 
tmn of r>’prus proclaimed by the 
British (lo\ eminent on the 5th 
November 1914.*) 

* See below, v^. iL § 166, 
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th 0 oonqueror's soYweignty. Thiw the subjugated territory 
has iiot( for one moment been no State’s land, but passes 
from the enemy to the conqueror not through cession but 
through annexation.^ 

§ 237a. The legal status of €lermany subsequent to her 
defeat and unconditional surrender at the end of the Second 
World War illustrates the distinction between conquest and 
subjugation. After the unconditional surrender of the 
German forces and the abolition of what purported to be 
the German Government, Great Britain, the United States 
of America, Russia, and France, in a joint Declaration issued 
on June 5, 1945, assumed supreme authority with respect 
to Germany, including all the powers possessed by the 
German Government and ‘ any state, municipal, or local 
government or authority.’ * It was expressly stated that 
the assumption of these powers did not effect the annexation 
of Germany and that her future boundaries and status would 
be determined by the four States issuing the Declaration. 
But for that disclaimer of the intention of annexation the 
assumption of full authority over Germany would have iieen 
indistinguishable from subjugation.^ As the ri'sult of the 
Declaration, as well as of the various measuses taken to 
implement it,* the international personality of Germany 
must be deemed to have been HUt.jH.*nded until an indejwnd- 
ent German Government should In? set up exercising with 
relative freedom the right to conclude treaties and to maintain 


^ Some oaaes of Aanexiitioii b} 
anil&teral act, t.^ without oemiori, 
are ducumd by Hunt in 1024, 
pp. 163178. 

• VtiC(tYidity>nnl Surrender of fJer 
many, fkelaraiwn and nihtr Docu- 
menis : Omd. 6648 (1046) 

• But me Kelson m AJ , 30 (1946). 

618>520. for th« view that such 

ohwlainier is of political rather than 
of legal signihcance, and that as the 
result of the assumption of sovornignty 
oirer %nnany — the Declaration refers 
only to the assumption of authority 
— (^rmanv ceured to 6xi<it lls a 
soymreign State. In April 1046, in con- 
neoikm with a ease on appeal arising 
ont of the continued detention of a 
Qerniaii uatlooah the British Foreign 


OfTice statcfJ that Germany ci>ntiniied 
10 exist as a iState anil that the war 
with her had not come to an end . Hex 
V Ruttriil, et parte Kuer hen mi titers 
|1946| 1 All Kngland Heporiri, US'* 
(Divisional Tourt) , Weekly Notes, 
1946, p 177 (Court of Appeal). For 
lucid comment see R.Y^, 23 (1947). 
p 381. See also A>fc V. iSo/irtiofV 
Jmmal, March 20, 1946^ p. 1 87. 

• *Sce, for instance, lla No. I of 
September 20, 1016, issued by the 
Control Council and rc|M4biig a senes 
of l^aws of a political ang disorimina- 
tory nature upon which Aie National 
Sociallai r6giTne rested ; Oat^ 

eiUrfIhe Conifol Council far Oermanu, 
No. 1, October 29, 1946, p. S. 
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diplomatic relations.^ Prior to the restitution of German 
sovereignty the exercise of the internal and external pre- 
rogatives and rights of the Gorman State was vest^, with 
full effect in International Law, either jointly with the four 
Powers or with any one of them in respect of the part of 
German territory placed under its administration.* When, 
on May 26, 1962, the Convention on Relations between the 
Federal Republic of Germany and the United States, the 
United Kingdom and Franct* laid down that ‘ the Federal 
Republic shall have full authority over its internal and 
external affairs,’ • it did so subjeol to exceptions * which 


^ See tjg. Proclamation No. 2 of 
September 20, 1946, which c^intaine 
certain atlrliiional requiremenU iizi- 
poflorl upon Germany : ibid,, p. 8 ; 
A 40 i 1 946), Suppl., p. 2 1 . Section 

IK of the Proclamatirm lays down 
that the AUiM Uepresentatives will 
regulate all matters affecting Ger^ 
many's relations with other countries 
--such regulation to include direc- 
tions oonceniing the ahrog/tlton. 
bringing into force, or revival of 
treaties to whi<‘h Germany wna a party. 
The same Section provides that in 
virtue and as from the date of the 
turnuider of (termanv her diplomatic, 
oonsular, commercial Rn<l other rela- 
tions aith foreign States have censed 
tt> exist and ilu'it Ormnn diplomatic 
and consular repreaentativea abroad 
an^ recallfKl. The control and tlisposal 
of the buildings, pro^M'rty, and 
archives of fierman diplomatic and 
other agencies abroad is to bo pre- 
scnbefl by the Allied Representatives 
• It would appear that by virtue of 
the IVrlaration of June 6, 1945 (nee 
above, p. 668, n. 2) authority over 
(sormany was vesteil in three Imdies; 
{a) in the Rritish, P^nited State-^. 
Uussian and Frcneh Commanders-in- 
Chief, each with respect to his own 
aone of occupation ; 1 A) in the Control 
Council, oomposed of the four Ooin- 
manders-in -Chief, in matters affecting 
Germany as a whole ; (c) in an Inter- 
Allied t'iovemiug Authority fi>r the 
area of ‘ Greater Berlin ’ operating 
under the general direction of the 
Control Council and consisting of four 
Commandants each of whom serves 
in rotation as Chief Commandant 
see Nobieman m AJ^ 41 (1947), pp. 


650-656, and, in particular, Jennings 
in B.Y„ 23 (1946), pp. 112-141. See 
also Groa iu R,n,, 60 (1946), pp. 61 -7^; 
Mann in Int^maiinnal Law Quarterly, 
1 (1947), pp. 314-335 and in Grotius 
Soripty, 33 (1947), pp. 119-146; 
Friedmann, The AUied Military Gov- 
erhment of Gerwany (1947); Bauser 
Hall in Annuaire Suinne de droit inter- 
national, 3 (1946), pp. 9-63. As to 
the Government of Berlin see Monior 
111 H,Q„ 51 (1917), pp. 48 04. See 
also the decision of the Obergericht of 
the Canton of Zdrieh of December I, 
1945 printed in Annuaire Suiese de 
droit internatu^ncU, 3 (1946), pp. 204- 
210). For the text of the Occupation 
Statute of (iermany of April 8, 1949. 
sec K.J.. 43 (1949), Suppl. p. 172, 
And see the extensive bt'»rature in 
\ol. li., p. Otvt and Delbt^ ii- H.G,, 54 
(I960), pp. 3-40. On the on the 
status of Germany of thx formal 
U^miination by the President of the 
United Suites of the staU* of war on 
Octolier 24, 1951, see Wright in A.J.. 
46 (1952), pp. 299-30S. 

• Article 1 of the Convention ; 
Germany No, 6 (1952), Cmd. 8571. 
The Convention was accompanied by 
8 Convention on the Hightj^ ?nd Obli- 
gations of Foreign Forces and their 
Members in the Federal Kepnhlic of 
Germany, a Finance Comentiou, and 
a Convention on the Settlement of 
Matters ariaing out of the occupation. 

* The X '«4t important of these ex- 
ceptions wha: (a) the power vested 
in the Allied States, whose forces 
remained in Germany, to declare a 
state of emergenoy in the whole or 
part of Germany ; (4) the retention 
of full rights with regard to West 
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raised the queetioa whether the Republic wan a sovereign 
State so long as the regime established by the Convention 
should Ihst.^ Notwithstanding the far-reaching cba|p>oter of 
these exceptions that question must ho answered in the 
affirmative. However, in 1954 the above-mentioned States 
agreed to a full restoration of German sovereignty. 

§ 238. Prior to the Covenant of the League of Nations, the 
Charter of the United Nations and the General Treaty for 
the Renunciation of War (the effect of which is considered 
below, § 24 la), States, as well as the vast majority of writers, 
recognised subjugation as a mode of acquiring territory. 
Its justification lay in the fact that war was a contention, 
not condemned by law, between States for the purpose of 
overpowering one another. States which went to war knew 
beforehand that they more or less risked their very existence, 
and that it might be necessary for the victor to annex the 
conquered enem}' territory, either in the interest of national 
unity or of safety against Anther attacks, or for other n^asons. 

§ 239. Subjugation i.s, as a rule, a mode of acquiring the 
entire enemy territory. But it is possihle for a State to con- 
quer and annex a part of enemy territory, cither when the 
war ends by a treaty of peace in which the vanquished State, 
without ceding the conquered territory, submits silently * tc 
the annexation,' or by simple cessation of hostilities.^’ 

It must, however, be emphasised that such a mode of 
acquiring a part of enemy territory is totally different from 
forcibly taking possession of a part thereof during the con- 
tinuance of war. Such a conquest, although tho conqueror 
may intend to keep the conquered territory and therefon' 
to annex it, does not confer a title so long as the war has 
not terminated either through simple cessation of hostilities 
or by a treaty of peace. Therefore, the practice, which 
sometimes prevails, of annexing during a war q conquered 
part of enemy territory cannot be approved, l^or annexa- 

F 

Berlfti; (e) tho roaeiration of tho 100-114, who answon the queotion m 
faprenie authority of the Alliee with the negative. See a^ Sehwarzen* 
regard to 'Germany as a whole, bergor in Current Proldem, 0 
includiDg the unification of Germany (1053). pp. 200-314. t 
and a peace eettlement.* * below» vol. ji. j{ 273. 

^ SeeJECuim In AJ*, 47 (1053), pp. * flee beiow^ vol. 11. {[ 203« 
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tion of conquered enemy territory, whether of the whole or 
of part, confers a title only after a firmly established conquest, 
and 80 *i|ong as war continues conquest is not firmly estab* 
fished.^ For this reason^ the annexation of the Orange 
Free State in May 1900, and of the South African Republic in 
September 1900, by Great Britain during the Boer War, was 
premature. So also was the annexation of Tripoli and 
Cyrenaioa by Italy during the Turco-Italian War in November 
1911 and, again, the annexation of Ethiopia by Italy in 1936,* 

§ 240. Although subjugation is an original mc^e of ac- Conw- 
quiaition, since the sovereignty of the acquiring State is not 
derived from that of the State formerly owning the territory, tion, 
the new owner-State is nevertheless the successor of the 
former owner-State as regards many points which have been 
discussed above (§ 82). It must be specially mentioned 
that, as fai the Law of Nations ^ is concerned, the sub- 
jugating State does not acquire the private property of the 
inhabitants of the territory. Being now their 

sovereign, it may indeed impose any burdens it pleases on 
its new subjects -it may even confiscate their private 
property, since a sovereign State can do what it likes with 
its subjects — but subjugation itself does not by International 
l^aw affect private })roperty. 

As regards the national status of the subjects of the 
subjugated State, doctrine and practice agree th'it such 
enemy subjects as are domiciled on the annexed territory 
and lemain there after annexation become ipso facto ^ by 
the subjugation ^ subjci ts of the subjugating State. But 


I 8m below, vol. ii. § 60. 

* See below, vol. ii. § 167. 

> See below, vol. ti. §§ 167 and 273, 
and Lindley, pp. 161-164. As to the 
purported annexation of Abyaaiiua by 
Italy on May 9, 19;i6, see Mrupp in 
B.U., 44 (1937), pp. 44 46. Sea also 
Sereni in Ifi (1936), pp. 404- 

433, and ZMM., 17 (1937), pp. 287- 
318; NoetiU-WallwiU in Z.o.r., 7 
(1937), pp. 38*46 ; Kooeeeau m 
^ (B»37), pp. 6-42, 162-198. 

* C/nifed b'tolee v. rerrAemaa ( 1833) 
7 Paten 61, end Sayta hi AJ*, 12 
(1918), pp, 476497. 


bee above, { 219. 

* See CampM v. HdU (1774) 1 
Cowper 208, and United SlaUi v. 
Beptntigny (1866) 6 W*aUaoe 211. 
The cave le siiniiar to that of oeeeion : 
see above, § 219 ; Keith, The Theory 
oj State Succession (1907), pp. 46 and 
48; Moore, ui. {379; Kdwarde in 
New Ser., 16 (1916), pp. 108- 
111. Aa to the meaning of the 
terra * eatablished ' in a treaty f6r the 
exchange of popublions see Adviaoiy 
Opinion of the Permaoeat Gonrt 
(iaxhanye of Greek and Turkish Fopsh 
lotione). Publications of the Ooui» 
Swiee B, No. 10. As to the maaohif 
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the national status of such enemy subjects as are domiciled 
abroad and do not return, and fiirther of such as leave the 
country before the annexation or immediately afterwards, 
is a matter of dispute.* Some writers maintain that these 
individuals do in spite of their absence become subjects of the 
subjugating State; others emphatically deny it. Whereas 
the practice of the United States of America seems to 
be in conformity with the latter opinion,* the practice of 
IVussia in 1866 was in accordance with the former.* Prob* 
ably a distinction must be made between those individuals 
who leave the country before and those who leave it after 
aimexation. The former are not under the sway of the 
subjugating State at the time of annexation, and, since the 
personal supremacy of their homo State terminates with its 
extinction through annexation, they would seem to be 
outside the sovereignty of the subjugating State. But 
those individuals who leave the country after annexation 
leave it at a time when they have become subjects of the 
new sovereign, and they therefore remain such subjects 
even after they have left the country,* for there is no rule 

of domicile see award of Kaocken- are printed in J)etasch€ SirafrrtchU- 
beeok noted by Gamer in AJ., ZeUun\f (1808). pp. 804-S20. 8ee 
(1926), pp. 130- 135. Ae to the mean* alfio SohoenlKim in Strnpjt, H'dr/., 
ing of the terms 'resident’ and ii. p. 271, and Bori'hard in A.J., 37 
ordinarily resident’ in a British (11^3), pp. 034-640; v. Torites 

Order in Council defining the national 11942] 2 K.B. 123. And see ab<ivo, 
status of the inhabitants of Cyprus i219a, with regard to cession. See 
after the British annexatfon in 1914 also Menryn Jones, JfnfM Natiomliiy 
see Goul T. GffTiilian [1922 J ) A.C. 105. Imw and Prarfice (1947), pp. 39*56, 

* As to the treatment of such per- for an exhaustive and lucid discussion 

BOOB by the Treaty of I^Ausanne of of the subject. The British Nation- 
1923 see Bentwich in P.Y.f 1920, ality Act of 1948 provides that if in 
pp. 97-109. the future territory becomes part of 

* See Halieck. ii. p. 510. the United Kingdom and Colonies an 

* Thus in the case of Count Platen- Order in Council may be made laying 
Hallennund, a Cabinet Minister of down who are to b^ome citizens of 
King George v. of Hantiver, who left the United Kingdom and Colonies by 
Hanover with bis King before the virtue of their connection with the 
annexation in 1866 and was in 1868 incorporated territory, 
prosecuted for high treason before the ^ Sapposing their original home 
Supreme Pnuwitan Court at Berlin. State U extinguiahel as the result 
this Court derided that the accused of the war (as in |he ease of the 

become a Prussian subject Orange Free State ^nd the South 
through the annexation of Hanover. African Republic)* djib they become 
See Halteok* ii. p. 610* on the one stateleM 7 In the 1]|aft Convention 
hand, and, on the other, Rivier, ii. on Klimination of Slttelessness pre- 
p,436. Valuable opinions of Zaobariae pared in 1954 by Internationa) 
and Neumann* who deny that Count Law CommMon it h| laid down that 
Platen was a Prussian snbjeet* in the abeenoe of titoaty pfovisions 
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of the Law of Nations in existence which obliges a snb- 
jagating State to grant the privilege of emigration ' to the 
inhabitants of the conquered territory. ’ 

Different from the fact that enemy subjects become 
through annexation subjects of the subjugating State is the 
question wliat position they acquire within it. This question 
is one of Municipal and not of International Law. The 
subjugating State can, if it likes, allow them to emigrate 
and to renounce their newly acquired citizen.ship, and its 
Municipal Law can put them in any position it likes, and 
can in particular grant or refuse them the same rights as 
those which its citizens by birth enjoy. 

§ 241. In International Tjaw as it obtained prior to the Veto of 
Covenant of the liCague, the Charter of the United Nations, 
and the (lencral Treaty for the Renunciation of War the 
legal position with regard to the veto of third Powers could 
be summarised as follows : > 

Although subjugation is an original mode of acquiring 
territory, and no third Power has as a rule® a right of 
intervention, the conqueror has not in fact an unlimited 
possibility of annexing the territory of the vanquished 
State. When the balance of power is endangered, or when 
other vital interests are at stake, third Powers can and 
will intervene, and history records many instances of snch 
interventions. Rut the validity of tl.e title of »he sub- 
jugating State does not depend upon recognition on the 
pArt of other States. Nor is a mere protest of n third 
State of any legal weight. 

The position, it is believed, has now changed as the 
result of the developments in International Law mentioned 
above. Recognition on the part of tliird Powers was un- 
necessary so long as conqucMt resulted from war which 


pTOvoDtiDg 8tAU'loi«nwa in wnnection 
witli changeA of territory, hUt«a to 
which Inrritor^ w transforrf*d, or 
which otherwine acquire territory, 
chall confer their nationality upt>n thr 
inhabiianta of aueh territory unietss 
aueh pemona retain their former 
nationalii^r ^7 otherwiae or 

ttotoac they have or aoqiiire another 
oatioiiaUty. 6ee alao Jellinek. Der 


auk)fnait 9 che Kfmfh and Verlust der 
SlaeUangthongM dufdi trolkerrecM* 
lidU Vorgdngt (1951^; Sibert, pp. 
mrAi. 

See ai»ove, § 219o, as to thia 
opUon m oaae« of ceaKion. 

) But thia rule had esceptions, aa 
iu the case of a State whose mde- 
pendenoe and integrity have been 
guaranteed by one or mors Statee. 
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Interaati<mal Law admitted as a legitimate meaiu of 
ohaoging interaational rights. This is no longer the case.’ 

§241tt. The rroognition of title by conquest was, prior 
tlonof to the Covenant of the League, the Charter of the United 
Nations, and the General Treaty for the Renunciation of 
Oonqttwt* the necessary result of the admissibility of the right 
of war as an instrument both for enforcing the law and for 
changing existing rights. The right to terminate the exist- 
ence of another member of the community is a legal anomaly 
which can be understood only by reference to other anomalies 
of the legal system in question. Under general Interaational 
Law conquest is not the result of an illegal act ; on the 
contrary, it is the consequence of the use of force permitted 
by International Law. The position has, it is submitted, 
undergone change as the result of the Covenant of the 
League, the Charter of the United Nations, and, in par- 
ticular, of the General Treaty for the Renunciation of War. 
In so far as these instruments prohibit war, they probably 
render invalid conquest on the part of the State which has 
resorted to war contrary to its obligations.* An unlawful 
act cannot normally produce results beneficial to the law- 
breaker. As has been pointed out above,* the so-called 
doctrine of non^recognition does not render such conquest 
illegal; It is an announcement of the intention, or the 
assumption of an obligation, not to validate by an act of 
recognition a claim to territorial title which originates in an 
illegal act and which is, accordingly, itself invalid.* 

On the other hand, the title by conquest remains a valid 
title in those cases in which the conquering State is not 
bound by the Charter of the United Nations or by the 
General Treaty for the Renunciation of War or when, 

* below, toL ii. { B2J, And lee other eatboriUtive pro^ounoeneni oo 

Above, { 75e, At to aoD- recognition. tbie queetion, the vief eipreeoed in 

I 1 the text mQiit be regMed te repre- 

. * ’ , •eoting merely the ciiiiiion of the 

* it (o tfce pronouac^TOU of the Kd,,*, tbit edition. >w * dtifewnt 

PenoMient Court Internetlonel eo far m therettect of the 

Jottiee pointiag to the acoe]>tMii 4 of Oovenent it concerned **• 1 ot 
the Msim <* iiyem jum non onlur pwrtone edittooTlee eiio Hyde 
MeahoTap.142,11.1. to A^., » (IMShW 47l «Sj 

* la t|»e Abmoe of a judioiAl or OAmer* pp. 
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although 80 bound, the resort to war on its part is not, in 
the particular case, unlawful. 


XVII 


PRESCRIPTION 


Srotiiw, li. c. 4 VatUl. ii. » UO-lSl-IUIl, J 3(V-We»tl»ke. i. pp. M-98 
UwrcniT. § 7H -PhUliii,..r. . i. ^ 251 ■201- -Tww. i. $ 129— Walker, f 13 
-Wheaton, 5164 Motn-. i. ^kh Hyde, i. 1 116 -Bluntschli, 5290- 
Kaurhille, 5f 557 (.5)-5.57 (9) - Hackworth, i. 5^*2 - -M4rignhac, li. pp. 415- 
418 -PmUer-FcKlere, n. 65S2(t-82'» -Rivior. i. pp. 182-184— Nys, ii. 
pp. 38-44 Calvo, i. ^ 2ti4.265 Fi.wr ii. 850, S51, and ( odt, |i 1079- 
1082— Martrna, i. §90- ti. K. Martcnii, 55^0. 71 — Liodley, pp. 178-180— 
De l(Onter, i. pp. 341-343- Ralhton, |5 .>73-5740 — ^Heimbur|;er, Der Ervah 
'Ur GrbitUhnktU (1888), pp. 140-1.55 --Blcilier, Die Kniderkung im VUker- 
rfcht (1933), pp. 41-48 -Veiy'kioa, La presfriplion en droii inUmatiotud 
jtublir (1934), pp. 11-109 - Oorbett, /»«.• and Suritly in Jnttmational Seia- 
<H>M (1951), pp. 90-100 .tiidinet to R.O.. 3 (1896), pp. 313-325— Ralston 
in A.J., 4 (1910), pp. 1.33-144 .Sibley in 3rd ner., 7 (1926), pp. 17-22 
— Cava^lieri in Riitila, 18 (1926). pp. 169 204 -.Sorensen in NordUk T.A., 
3 (1932). pp. 145.160 .Jnlinson in H.Y.. 27 (Ift.-H)). pp. 332-.334. 


§ 242, iSiiU’C the existonoe of a .science of the Ijaw otconeep- 
Nations, there has always been opposition to prescription 
a.s a mode of acquiring territory. Grotius rejected thetioB.> 
iisucaption of the Roman I>aw, yet adopted from the same 
law imvmnorial prescription ' for the Law of Nations. But 
whereas a good many writers ® still tlcfcnd that stiu dpoint, 
others* reject prescription altogether, -^gain, others* go 
beyond Grotius and his followers, and do' not require 
{losscssion from time immemorial, but assert (hat an un- 
diaturbed continuous possession can under certain conditions 
produce a title for the (Kissessor, if the possession has lasted 
for some length of time.® 

This opinion seems to he in accordance with practice. 


' ProMription «m originally pla^ 
on the egeade of the I.«egue Codilii'a- 
lion Committee, but the subject was 
not proceeded with. 

* See UrotiuBp ti. c. 4, §{ 1. 7, 0. 

^ See, for inittiince» Heffter, { 12; 
Martene, i. { 00 ; De JLouter, t. p. 343. 

• G. F. Martens, } 71 ; KlOber. 
H 0 sod l^kO ; Holtaendorff, li. p* 


2^5 ; Ullutann, § 03 ; l.isrt, § 30* 
iii(l). 

* Vat**'! ii. § 147 . Wheaton. § 165 ; 
PhiUimorPs i. §239; HnU, §36; 
Bhintschli, § 290 ; Pradier-F<)dcr4, ii. 
§ and many others. 

* As to Extinctive Prescription 
barring the proeecution of claims by 
lapse of time see above, § KUk. 
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is no (toubt that, in intomational praotioo, a State is 
considered to be the lawful owner even of those parts of its 
territwy of which originally it took possession wrongfully 
and anlaarfully, provided that the possessor lias been in 
undisturbed possession for such a length of time as is 
necessary to create the general conviction that the present 
oondhiou of things is in conformity i(ith international order. 
Such prescription cannot be compared with the tisucaption 
of Roman Law, because the latter required bomi Jide posses- 
sion, whereas the Law of Nations recognises prescription 
l)oth in cases where the State is in bona fidv possession and 
in cases where it is not. The basis of prescription in Inter- 
national Law is nothing else than general recogtiition ' of 
a fact, however milawful in its origin, on tlie part of 
States. Prescription in International Ijiw may therefore 
be defined as 0o> acquinition of voverfignty ovet a territory 
through continuous and undisturbed exercise of sorereignty 
over it during such a period as is necessary to create under the 
influence of historical development the general conriction that 
tte present condition of things is in conformity with inter- 
national order. Thus, prescription in International 1 .aw lots 
the same rational basis as prescription in Municipal Law 
namely, considerations of htability and order.* 

I 243. From the conception of prescription, as above 
defined, it becomes apparent that no general rule can be 
laid down as regards the length of time and other circui®' 
stances which are necea.sary to create a title by prescription. 
Everything depends upon the merits of tlie individual case. 
As long as other States keep up protests and claims, the 
aotuid exercise of sovereignty is not undisturbed, nor is 
there the required general conviction thht the present con- 
dition of things is in conformity with international order.* 


* See HHmburger, pjp, 

* On the principle or utt poathdeiis 
adopted by th Spaniah-Aoiertcan 

Bee above* § 201. For an 
affirmation of the principle of pro* 
Bcnption Sn its application to 
memberB of the American Union and 
for a survey of previona deoiai<^B see 
ArjhmKu v. Tmumm (1940) 310 U.S 


66.1; /4.,;.,36(lfl«0),p.^64, Annual 
rirgent, 1938- 1040, Cm« Mo. 43. 

* The qoeetion wbetbir ibp coiUHnt 
of the Stale, wliirh for 

* lnn« time baa not beeii In affeetive 
poeeatmon. i« mranabll required to 
render lawful a ohange at aovereignty 
waa diwoHNed in the Auiea of the 
dtapnta of Gnat firita^ with Penib 
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after such protests and claims, if any, cease to be 
repeatedf the actual possession ceases to be disturbed and 
thus in certain circumstances matters may gradually 
ripen into that condition which is in conformity with 
international order. The question at what time and in 
what circumstances such a condition of things arises, is 
not one of law but of fact. When, to give an example, a 
State which originally held an island mala fide under a title 
by occupation, knowing well that this land had already 
been occupied by another State, has succeeded in keeping 
up its possession undisturbed for so long a time that the 
former possessor has ceased to protest and has silently 
dropped the claim, the conviction will he prevalent among 
Stales that the present condition of things is in conformity 
with international order. Or, to give anotlier example, when 
an incorrectly drawn boundary line, which wrongly allots to 
one of the States concerned a tract of territorj , hcH for a long 
time been regarded as correct, the convict icm will prevail that 
the present condition of things is in conformity with inter- 
national order, even if afterw^ards the wronged State raises 
a protest and demands that the boundary line should be 
re-drawn.' These examjiles show w'hy a certain number of 
years* cannot, oncc' for all, be fixed to create the title bj 
prescription. There arc indeed unmeasurable and im- 
ponderable circumstances and influences at wort besides 


concerning the Bahrein Islan<ls Bee 
Smith, II pp. 62 -"Uj . (fff. / , ia2\ 
pp. 005 and 1360 , thtd , 1934, p 969 ; 
Toynbee, Surrey, 1934, pp. 221 224 
Aa to the Persian protest after the 
Bntith Treaty with Saudi Arabia of 
November 1936 (Omd. 61681 see 
Journal des Saiu}ns of June 20, 1936 , 
Off, 1036, p. 026. See also X n T . 
6 (1036), pp. 599, 600. And H(e 
Khadduri m AV., 46 (1961). pp 631 
647 

^ See Maryland v, IVfM Vtrytnui 
(1000) 217 U.8. 22. See also the 
Interim in}unctioo granted by the 
Oerman 8taategerfchtah<»f on Feb 
mary 23i 19&, In the depute 

between lAbeok and Mecklenburg 
regarding Juriediotional rights in the 
Bay of iAbeek, printed In tVenael, 


/>»r JlohetUt*>rhU ti? rfer Abecker 
Hwht (1926), pp 9 21, and reported 
in Annual PtgfM, I92f 1926, Ca«e 
No 85 

* See Vattol, ii J 161, and Field, 
Outlines of an Iniernatiofutl ( ode, { 52 
Foi the piirpoBCs of the Boundary 
Arbitration betaeeii (iivat Britain 
and Venezuela in 1899 (the rmte<l 
States of America acting on behalf 
of Venezuela) it was agreed by a 
Treaty between (treat Britain and 
Venezuela of February 2, i897, that • 
'Adverse holding or prescription 
dunng a oenwl of 6fty years klall 
make a g mI title * . see LindJey, 
p. 153 As to the interpretation of 
that provision durmg the arbitration 
pri>oeflidtngs see l^auterpaebt. Ana- 
fogies, pp. 220-231. 
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the mere lapse of time* to create the oonriction that in 
interest of stability and order the present possessor should 
be considered the rightful owner of a territory. And these 
oiroumstances and influences, which are of a political and 
historical chunter, differ so much in the different oases 
that the length of time necessary for prescription must 
likewise differ.* 


xvin 
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Qrotiai. ii r. 9— Hail, { 34— Phillimote, i. {{ 2S4-296— Moore, t {J 80, 90— 
Kydo, 1 . §§ 115, U7 1 19'^HoHzendortT lu HoUzentlorJ^, ii pp 274-276 — 
Pradier Fod4r4, ii §§ 860-852 -Fanthillo, §644- Hivier, i. §13 — Fiore, 
u. § 866— Martens, i. § 62 — Gemma, pp. 202, 208 - Lmdley, pp. 48 53— 
Smith, li. pp. 45-76— Henrich, Theortt de^ (1022). pp. 125 1.32 

- -Bleiber, D\t BiUdickung im VblkffrnlU (1033), pp 24 40 

Six Modn § fo the flve modes of acquiring sovereignty over 
territory correspond five modes of losing Jt— namely, cession, 
T«iritory. dereliction,* operations of nature, subjugation, prescription. 
But there is a sixth mode of losing territory namely, 
revolt. No special details are necessary with regard to loss 
of territory through subjugation, pTescription.Mand cession, 
except that it is of some importance to repeat here that the 
historical oases pf pledging, leasing, and giving territory to 
another State to administer aio in fact, although not in 
strict law, nothing else than cessions * of territory. But the 
operations of nature, revolt, and derelietion must be specially 
discussed. 


* Heffter*8 (§ 12) dictum, ‘ Hun- 
dert Jahre Unrecht ist noch kein 
Tag Recht/ u met hy the fact that 
It 18 not the operation of time alone, 
but also a comluruition of other 
ciroumstances and influences, which 
createt the title by prescript ion 

* For three recent m8tanro«f of the 
recognition of prescription eee the 
Chamujfl arbitration between the 
United States of Amenca and Mexico 
(Award of June 15, 1611 in AJ , 5 
(Iflll), pp. 785-812), the Orttbadarna 
arbitration between Sweden and 
Norway (PenuaneDt Court of Arbitra- 
tion, Award of October 23, 1966 1 


8toft, Hftffut Court Reports (1916), 
pp 121 13.3), and the /^nd o/ 
Palmas arbitration between the 
United htatee and flQllatid (Award 
of April 4, 1028; Annual Ihgsst, 
1927 1928. Caeca Noe. 68. 76; A J.. 
>2 (1928), pp 907 91Si, SontI, Tti* 
Ihufut Cauri Rtpofis (9»d eer., 1932), 
p 84). 

* The forfeiture of an inchoate 
title deecribed above I 223) is not 
the aame ae the mreUction of 
territory which hae bfen definitely 
acquired, whether by j^conpation or 
otherwiae ] 

« See above, ff 171 tM 216. 
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$ 24S. 0pei»ti<nu of nature m a mode of ioeing territory 0pM»> 
oorreepcmd to accretion aa a mode of acquiring it. Just 
throng accretion a State may be enlarged, so it may be 
diminished through the disappearance of land and other 
operations of nature. And the loss of territory through 
operations of nature takes place ipso fatio by such operations. 

Thus, if an island near the shore disappears through volcanic 
action, the extent of the maritime territorial ^It of the 
littoral State concerned is thereafter to be measured from 
the loW'Watm* mark of the shore of the continent, instead 
of from the shore of the former island. Thus, further, if 
through a piece of land being detached by the current of 
a river from one bank and carried over to the other bank, 
the river alters its course and now covers part of the lamd 
on the bank from which such piece became detached, the 
territory of one of the riparian States may be decreased 
through the boundary line being ipso facto transferred to the 
now middle or mid-channel of the river.* 

§ 246. Revolt followed by secession is a mode of losing Kevolt. 
territory to which there is no corresponding mode of ac- 
quisition.* The question at a hat time a loas of territory 
through revolt is consuininated caiiiiot Ik* on'jwercd once 
and for all, siuco no hard and fast rule can be laid down 
regarding the time when a State mhicb has broken off from 
another can be said to have established itself ssfily and 
permanently.* It may well happen that, although such a 
seceding Stale has already been recognised by a third State, 
the mother country does not consider the territory to be 
lost, and succeeds in reconquering it. 

$ 247. Dereliction as a mmle of losing territory corresponds Oerelw- 
to occupation as a mode of acquiring it. Dereliction frees*'**"' 
a territory from the sovereignty of the present owner- 
State. It is effected through the owner-State completely 

* Ses above, i 232. Greece from Torkey in 1830, ('nbe 

* Tkne tbe Netherlande fell ewe; fiwm Smii in 1898, end Iteeuie 
from Spebi in 1S79, Belgium from from Ctmmbie in 1903. Then ncro » 
tile Neweriemdi in 18S0, tbe United number of other initenoei in Europe 
Stotw of Ametien from Greet BriUm during, end at tbe end of, the First 
in 1778, Bmnfl from Fortng^ in Worn War. 

182k tfre former foanitii Bouth 

AmerioM ttatan from Spain in 18101, * See above, f 74. 
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abandoning territory with the intention of withdrawing 
from it for ever, thus relinquishing sovereignty over it. 
Just as occupation ^ requires, first, the actual taking into 
possession (corpv^) of territory, and, secondly, the intention 
(animus) of acquiring sovereignty over it, so dereliction 
requires, first, actual abandonment of a territory, and, 
secondly, the intention of giving up sovereignty over it. 
Actual abandonment alone does not involve dereliction as 
long as it must be presumed that the owner has the will 
and ability to retake possession of the territory. Thus, for 
instance, if a rising of natives forces a State to withdraw 
from a territory, such territory is not derelict os long as 
the former possessor is able, and makes efforts, to retake 
possession. It is only when a territory is really derelict that 
any State may acquire it through occupation.^ History 
knows of several such cases.^ But very often, when such 
occupation of derelict territory occurs, the former owner 
protests, and tries to prevent the new occupier from 
acquiring it. The cases of the Island of Santa Lucia and 
of Delagoa Bay may be quoted as illustratioiis * 

(a) In 1639 Santa Lucia, one of the Antilles Islaud^^ was occupied 
by England, but in the following year the English settlers were 
massacred by the natives. No attempt was made by England to 
retake the island, *aod France, considering it no man’s land, took 
possession of it in 1650. In 1664 an English force under Lord 
Willoughby attacked the French, drove them into the mountains, 
and held the island until 1667, when the English withdrew, and 
the French returned from the mountains. No further step was 
made by England to retake the island, but she nevertheless asserted 
for many years to come that she had not abandoned it sine spe 
redeundt, and that, therefore, France in 1650 bad no right to con- 
sider it no man’s land. Finally, however, she resigned her claims 
III the Peace Treaty of Pans of 1763.* 

(b) In 1823 England occupied, in consequence of a so-called 
cession from native chiefs, a piece of territory at I|elagoa Bay 


1 above, { 222. 

• See above, | 228. 

* For a disoiiiston of the alleged 

abandoament by Great BritiOn of the 
Falkland felatuu in 1774 ece Goebel, 
Tki fat the Falldand Jtianda 


(1027), pp. 411460, aid Smith, ii. 
mp. 46-62. See also Judgment of the 
Wrmanent Court of .International 
Juatloe in the KatUm djfreeidand oaae 
of i^ti\ 6, 1033, Serlea|A/B, Ko. 63, 

Ite Halt. 1 34. Mid Ifoom. i. I 89. 
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which Portugal claimed as part of the territory owned by her at 
the Bay, maintaining that the chiefs concerned were rebels. The 
dispute was not settled until 1875, when the case was submitted 
to the arbitration of the President of France. The award was 
given in favour of Portugal, since the interruption of the Portuguese 
occupation in 1823 was not to be considered as abandonment of a 
territory over which Portugal had exercised sovereignty for nearly 
three hundred years. ^ 

> See Hall* f 34. The text of the award ih printed in Moore, ArbiireUtons, 
r. p. 4984. 
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AlSfi OF TH£ FRBEDOM OF THE OPEN SEA 

Urotiiu, 11 . 0 . 2, { 3>-Pafoiidorf, iv. o 5, J 6-~Vattel, i. R 279 286— Hall, 
§ 40~ Westlake, i. pp 164 167 Phiiiimore. i R 172 179 ~ Walker, Sctenet^ 
pp 163.171— Wheaton, R 186, 187 - Oulel i. pp 126 200 FauchiUe. 
R483 (8) 482 <0) 483 (15) -Pradu r F<Klerp ii. RS71 874 ~N>ft ii 
pp. 171 177-Mengnhao. ii pp 198 605 4’al\o i R 347 352 Fiore, 
II. §§ 718.727— Martens, t. f 97— Perels, § 4 — De Loutcr, i pp 375 385 
— ^aobaga, § 432— I^indley, pp. 64 58— Higgins and Calombos, {§ 48 66 
— Azuni, IHrtUo marittmo (1796), i c 1. Article 3- Keddie, Eatarches 
... in MarUtmt InUrnattonal Law, i (1844) pp 79 111- Oaucb>, Lt 
draii maniimf inierttaltofial comuliri dans ses ortgtnes, 2 vols (1862)-^ 
N>s, Lea ortfftnea du droU infemaftonai (1894), pp 379 387— Oastel, />to 
prtnnpe de la UberU des mere (1900) pp 1 15'>Fulton, The Stjtvert%^niy 
of the Seae (1911), pp 1 56 - 8tier 8omlo, Ihe Ffe%ht%t der Mure und doe 
VoHefrecAi (1917), pp 34 69 -Ibarra, La libertad de lot mares (1919)— 
Piggott. The Freedom of the Eras, hudortraUy treated, Oiford (1919), and 
Foreign OflSce Pca<e Handbook, No 148 (1920)- Boroughs, Sovereifpity 
of the lirtitsh Sea (1651), edited by Wade (1920>- Potter, The Freedom 
of the Seas in History, Law, and FoUUcs (1924) — Jessup, Lau of TerrUonal 
Waters and Manfime Junsdudum (1927)- Dupuis in 46 Clanet ( 1919 ), 
pp 603 614— Wade in // F , 192M922, pp. 99-108— Senior in L.QM,, 38 
(1921). pp 323 336 Fcmi in AJ , 19 (1926), pp 716-727, and %b\d. 
20(1926), pp 465 483. 

§ 248. In antiquity and the firat half of the Middle Agee, 
navigation on the open aea was free to everybody. Accord- 
ing to Ulpian,^ the sea is open to everybody |>y nature, 
and, according to Celsus,’’ the sea, like the air, |b common 
to all mankind. Since no I^aw of Nations in t^e modern 
sense of the term existed during antiquity and Ipe greater 
part of the Middip Ages, no importance is to bj attached 

> L. 18, pk** 11* 'vili. 4 : BCare quod naluM omnibus patot 
* L. 3, D, rilii. 8 : Hans oommunem usuin omuibus bi>mmil^iitf ut goria* 
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to the following passage in the Digest : * The Emperor 
Antoninus said : " I am master of the earth, but the law is 
mistress of the sea.” * * Nor is it of importance that the 
Emperors of the old German Empire, who were considered 
to be the successors of the Roman Emperors, styled them* 
selves, among other titles, ‘ King of the Ocean.' Real claims 
to sovereignty over parts of the open sea began, however, 
to be made in the second half of the Middle Ages. And 
there is no doubt whatever that, at the time when the 
modem IjUw of Nations gradually arose, it was the con- 
viction of the States that they could extend their sovereignty 
over certain parts of the open sea Thus the Republic 
of Venice was recognised as sovereign over the Adriatic 
Sea, and the Republic of Genoa as the sovereign of the 
Ligurian Sea. Portugal olaiined sovereignty over the whole 
of the Indian Ocean and of the Atlantic south of Morocco, 
and Spain over the Pacific and the Gulf of Mexico, both 
basing their claims on two Papal Rulls promulgated by 
Alexander vi. in 1493, which dividetl the New World 
between those Powers. Sweden and Denmark claimed 
sovereignty over the Baltic, and Great Britain over the 
Narrow Seas,* the North Sea. and the Atlantic from the 
North Cape to Cape Finisterre. 

These claims were more or less successfully asserted for 
several hundreds of years. They were favi jred by a 
number of different circumstances, as tor instance the 
maintenance of an effective protection against piracy ; and 
numerous examples can be adduced which show that the 3 ' 
were more or less recognised. Thus Fretlerick in., Emperor 
of Germany, had in 1478 to ask the permiasion of Venice 
for a transportation of corn from Apulia through the Adriatic 
Sea.* Aigam, Great Britain, in the seventeenth century, 
compelled foreigners to take out an English licence for 
fishing in the North Sea ; and when in 1036 the Dutch 
attempted to fish without such licence, they were attacked, 
and compelled to pay £30,000 as the puce for the indulgence.* 

* 14. 2d«Iegs Rbodia, 9. * This md tbs two fidlowing 

* Sm sboT*, i IM. «x*mples m« quoted by Hull, | 40 

> 8m WsIkM. Hiitefy. i. p. 103. 
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Again, when Philip n. of Spain waa in 15(14 on hie way to 
England to many Queen Mary, the British admiral who 
met him in the ‘ British Seas,' fired on bis ship for flying 
the Spanish flag. And the King of Demnark, when returning 
from a visit to James i. in 1606, was forced by a British 
captain, who met him off the mouth of the Thames, to 
strike the Danish flag. 

§ 249. Maritime sovereignty found expression in maritime 
cwemonials at least. A State which claimed sovereignty 
over a part of the open sea required foreign vessels navigating 
that part to honour its flag* as a symbol of recognition 
of its sovereignty.* But apart from maritime ceremonials, 
maritime sovereignty also found expression in the levying 
of tolls from foreign ships, in the interdiction of lishories 
to foreigners, and in the control, or even the proliihition, 
of foreign navigation. Thus Portugal and Spain attempted, 
after the discovery of America, to keep foreign vessels 
altogether out of the seas over nhich they claimed sove 
reignty. The magnitude of this claim created opposition 
to the very existence of such rights. English, French, and 
Dutch explorers and traders navigated on the Indian 
Ocean and the Pacific, in spite of the iSpanish and Portuguese 
interdictions. And when, in 1.580, the Spanish ambassador 
Mendoza lodged'a complaint with Queen Elizabeth against 
Drake for having made his famous loyage to the Pacific 
Elizabeth answered that vessels of all nations could navigate 
on the Pacific, since the use of the sea and the air is common 
to ail, and that no title to the ocean can lielong to aii} 
nation, since neither nature nor regard fur the public use 
permits any possession of the ocean.^ 

§ 250. Queen Elizabeth’s attitude was the germ out of 
which grew gradually the present freedom of the open sea. 

* See Fulton, op. rit^ yp 39 and the iiaid foreign fthipa etrike their 

204-29B. topaail and take in (heir flag, in 

* Su Ute aa 1805 the Rntiah acknoaledgment of Majesty's 
Admgalty Kegiilations contained an soTmignty in those leas ; and" if 
Older (quote*! by Hall, { 40) to any do resist, all fla| ofticers and 
the effect that ' a hen any of His commandert are to usi their utmost 
Majesty’s ship^ shall meet with the endeavours to eomperthem thereto 
ships of anr foreign Power withui and not suffer any difhonoor to be 
jffb Majeetya seas (which extend to done to His Majesty.’ 

Cape FIftisierre), it is espeoted that * 8ee Walker, I. p. 161. 
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Twenty-nine yeare after ber answer to Mendoaa, there 
appeared, in 1609, Grotius’ short treatise,* Mare liberum. 
His intention was to show that the Dutch had a right of 
navigation and commerce with the Indies, in spite of the 
Portuguese interdictions. He contended that the sea 
cannot l>e State property, because it cannot really be taken 
into possession through occupation,* and that consequently 
the sea is by nature free from the sovereignty of any State.’ 
The attack of Grotius was met by several authors of different 
nations. Gentilis defended Spanish and English claims in 
his AdvocaUo UiejMnica* which appeared, after his death, 
in 1613. Likewise, in 1613, William Wei wood defended 
the English claims in his book, De dominio maris. John 
Seldeu wrote his Mare clavmim nive de Dominio Maris in 
161 8, but it was not printwl until 1635.® Sir John Boroughs 
wrote in Io33 his book, The Sovereignly of the British Seas 
proved by Records, History, and the Municipal Ijiws of this 
Kingdom, but it was not published until 1651. In defence 
of the claims of the Republic of Venice, Paolo Sarpi pub- 
lished in 1676 his book, Del Dominio del Mare Adriatko. 
The most important of these works defending maritime 
sovereignty is that of Selden. King Charles i., by whose 
command Selden’s Mare dausmn was printed in 1635, was 
so much impressed by it that, through his ambassador in 
the Netherlands, he complained of the audacity of Grotius 
and requested that the author of the Mare liberun, should 
l*e punished.® 

The general opposition to the bold attack of Grotius on 
maritime sovereignty prevented his immediate victory. Too 


^ Ite full title 18 : Mare liberum 
SBu de jure quod Bataris enmpetit ad 
indicana cammereia disAerkUio, am! 
it 18 now proved that this short 
treatise is only chapter 12 of another 
work by Grotius, Dt jure prardae, 
which was found in manuscript in 
1864 and published in Sec 

above, { 55, An English translation 
of the Mare liberum by Magoffin 
was published in 1916. For Rome 
account of the De jutUt impel w leUAi- 
tanorum aetoMco by 8eraphin de 
Freitas published in 1625, in reply 


to Gnitiua* Mare hbetnm^ see Knight 
in firoiiuA Society, 11 {1920,% pp. 1-0. 

* See below, § 259. 

’ Grotius was by no means the 
first autlior to defend the freedom 
of tho sf'a. See Nvs, op. cH., pp 381 
and 382. 

* See .»v>bott in A.J., 10 (1916) 
pp. 737 748, 

* An English translation by Mar- 
ehamont Nf»dbam was published in 
1652. 

* See PhilUmore, i. f 1S2 
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6naly «st«bUBhed were tiie olatnts then moogniMd to 8ov«< 
rngnty over oertaiQ parte of the open sea for the novd 
principle of the freedom of the sea to sopplaat theitt. 
Progress was made regarding one point only— namely, 
freedom of navigtUion of the sea. England had never 
pushed her claims so far as to attempt the prohibition of 
6«e navigation on the so>oalled British Seas. And although 
Venice succeeded in keeping up her control of navigation 
on the Adriatic till the middle of the seventeenth century, 
it may be said that in the second half of that century 
navigation on aU parts of the open sea was practically free 
for vessels of all nations. But with regard to other points, 
claims to maritime sovereignty continued to be kept up. 
Thus the Netherlands had by Article 4 of the Treaty of 
Westminster, 1674, to acknowledge that their vessels must 
salute the British flag within the ‘ British Seas ’ ns a 
recognition of British maritime sovereignty.' 

Urwltwi I 251. In apite of opposition, the work of Orotius was 
not to be undone. All prominent writers of the eighteenth 
oftS***” “P •gftin <he case of the freedom of the open 

OpenSes Bea, making a distinction between the maritime Itelt, which 
is to be considered under the sway of the littoral States, 
and the high seas, which are under no State’s sovereignty. 
The leading author was Bynkershuek, whose standard work, 
Df Dominio Maris,* appeared in 1702. Vattel, (1. F. de 
Martens, Azuni, and others followed his lead. And although 
Great Britain upheld her claim to the salute due to her 
flag within the ' British Seas ’ throughout the eighteenth 
and at the beginning of the nineteenth century, the prin- 
ciple of the freedom of the open sea became more and 
more vigorous with the growth of the navies of other States ; 
and at the end of the first quarter of the nineteenth century 
it became universally recognised in theory ai|d practice. 
Great Britain silently dropped her claim to the^saliite, and 
with it her claim to maritime sovereignty, and hhe became 
now a champion of the freedom of the open 9a. When, 
in 1821, Bossia, which then still owned Alaskja in North 

‘ 8w HsU, 1 40, p. 184. laWodiMUon by J, B ^Scott (Cluriw 

* TmialstM by Magoffin, with an of Intonatianal lAw)j|10t3). 
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Amarioa, attempted to prohibit all foreign sbipe from 
approaching within on® hundred miles of the shore of 
Alaska, Great Britain uid the United States protested 
in the interest of the freedom of the open sea, and Russia 
dropped her claims in conventions concluded with the pro- 
testing Powers in 1824 and 1825. Moreover, when, after 
Russia bad sold Alaska in 1867 to the United States, the 
latter made regulations regarding the killing of seals within 
the Behring Sea, claiming thereby jurisdiction and control 
over a part of the open sea, a conflict arose in 1880 with 
Great Britain, which was settled by arbitration ^ in 1803 in 
favour of the freedom of the open sea. 


ir 

CONCEPTION OF THE OPEN SEA 

Field, i 63 -Westlake, i p 164 Moore, ii ^ 30S -Rimr, t pp 234, 236 
Piadier FtxU'e, II |j HOH >or<lrr»*s-» pp iI5 JJO Cridol, i pp U 02r 
126 127 211233 Higgmt and Culomboh 67 70— -HigginB in 

Hague Ricvnt, \ol 10 (1020) (>) pp 6 12 KiWit, ibtd , \o]. 42 (1032) 

(4), pp 221-220 

$ 262. The open sea, or the high seas,* is the coherent Sifiennce 
botly of salt water all o\er the greater part of the globe, 
with the exception of the maritime bell and the t^i 'itorial 8 m and 
straits, gulfs, and bays, which are part of the sea ^ut not \y,teni. 
parts of the open sea Wherever there is a salt-water sea 
on the globe, it is part of the open sea, provided it is not 
isolated troin, but coherent with, the general body of salt 
water extending over the globe, and provided that the salt- 
wrater approach to it is navigable and open to vessels of 
all nations. The enclosuie of a sea by the land of one and 
the same State does not matter, provided a navigable con- 
nection of salt water, open to vessels of all nations, exists 
between such sea and the general bodv of salt water, even 
if that navigable comiection itself be part of the territory 
of one or more littoial States. Whereas, therefore, the 
Aral Sea is Russian territory, the Sea of Mamora is part 


' Sm btfow, 1 884. 
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of the open sea, although nurrounded by Turkish land and 
although the Bosphorus and the Dardanelles are Turkish 
territorial straits, because these are open to merchantinen 
of all nations.^ 

§ 263. It is not necessary or possible to particularise 
every portion of the open sea. It is sufficient to give 
instances which clearly indicate its extent. To the open 
sea belong, of course, all the so-called oceans— namely, the 
Atlantic, Pacific, Indian, Arctic, and Antarctic. But the 
branches of the oceans, which go under special names, and 
further, the branches of these branches, which again go 
under special names, belong likewise to the open sea.* 

It will be remembered that it is doubtful as regards 
many gulfs and bays whether they belong to the o{)en sea 
or are territorial.’ 


Ill 

THE FREEDOM OF THE OPEN SEA 

Hall, ^75 — WoHtlake, i« pp. iGi-l70 jjtwn'nce, $ lOO Mti^u u 31U 

- -Haokworlh, li. § I9H -Wlieuttm, § lb7 HluntM'hli, §§ .3U4-30H— Npr- 
dross, pp. 215 220 Sibprt, pp. 652-657 -Faudulle, §§483-48:1 (7). m 


' 8e« above, § 197. As to the Sea 
of Azol! see Kivier, i. p. 235, and 
Martens, i. § 07 ; but tStoerk in 
li(fUzfmtl(irJf, It. p. 513, declared that 
the Sea of Aroif ^as part of the 
open sea. The character of the 
Inland Sea of Japan is doubtful. Its 
three entrances, abich are less than 
three miles aide, are indeed in 
practice open to merchantmen of all 
nations, but it is nt>t known whether 
this practice is ImummI upon comity 
only, or upon a oustomary rule of 
International I-aw. Moreover, geo- 
graphically oonsideredt this sea is 
more like a vest bay. The claim of 
JaiMli to ita territorial character 
would therefore, perhaps, not be 
disputed by other States (see Ths 
Imperial iapanue <lot>€mtnefU v. 
PminitUaf and Oriental Steam Navu 
i/ation Co, (I8^J A.C. 644; Pittott^ 
NaUmUUPf p. 29, and Fauchille, 


* ExiftnpleB of tbeae branobos are : 
the North Sea, the English Channel, 
and the Irish Sea; the llaltio Sea, 
the (lulf of llothnia, the Gulf of 
Finland, the Kara Sea (the assor* 
tion of some Russian writers that 
the Kara Sea is Hutisian territory 
18 refuted by MarteuH, i. { 97, 
and Fauohiile, § 497 (1)), and the 
Wliitfo Sea; the Mediterranean and 
the IJgunan, Tyrrhenian, Adriaito, 
Ionian, Marmora, and Black Seas; 
the Gulf of Guinea ; Ihe Mozambique 
Channel; the Arabian Sea and the 
Rod Sea; the Bay 'of Bengal, the 
China Sea, the Gull of Siam, and 
the Gulf of Tonkinf ; the Eastern 
Sea, the Yellow 8eS» nad the Sea 
of Okhotsk ; the Bearing Sea ; the 
Gulf of Mexico anm the Caribbean 
Sea ; Baflln’t Bay. Sci Jessup, op, eit,, 
ch. vfU., for information npon many 
of these seas and gulft and oayt. 

* See abovsb § 191. 
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(11)483 (U), 483 (1(1), 483 (17), 002 -Pra(l«.r-Pod4r6, ii. 85874-881— 
Rivief, I. 8 17 Nyn, li. iip. 178-200 4iilvo, i. $ 348 -Piore, li. §i 724, 727, 
und Cod*, |Stt3.3-»36 Martenii, i. §07 Perol*, i4-T««ta, pp. 03-6e— 
Urcuhags, pp. 433 130, 441 — K<‘ith’H Whciitiiii, pp. 355-360- -Uuggrabeun, 
pp. 408-419 -Oidfl, i. pp 201-212 liiKgiiiH sind (J..loml)Oh, S| 71-72 - 
Ortulan, DipluiueUu Jt Ui mti (18.08), i. pp. 1 18 1 19 l)e llurgli, Klrmmlg of 
MarUime International Law (188S), pp. 1 .’4- Caatel, Du principt it la 
liberti its mere (1900), pp. 37-80- -Rtrupp, SUmente, { 9a — H int in Qrotiut 
Society, 4 (1919), pp. 26-34— Hoetie lo R.l , 3rd «cr., 8 (1927), pp. 33-67 
— Laohi in ZM.R., 16 (1030), pp. 94 119 Wehlierg in FrieienewarU, 42 
(1042), pp. 161-170. 


§ 264. The term * freedom of the open sea ’ indicates Meaning 
the rule of the Law of Nations that the open sea is not, 
and never can be, under the sovereignty of any State what- ‘ Freedom 
ever.^ Since, therefore, the open sea is not the territory open 
of any State, no State has as a rule a right to exercise its 
legislation, administration, jurisdiction,* or police* over 
parts of the open sea. Since, further, the open sea can 
never be under the sovereignty of any State, no State has 
a right to acquire parts of the open sea through occupation,* 
for, as far as the acquisition of territory is concerned, the 
open sea is what Roman Law calls res extra commereium.* 

But although the open sea is not the territory of any State, 
it is nevertheless an object of the Law of Nations. The 


> As to thtj m(*aning of the term see 
Stier-Somlo, Die Fniheti der Mcete 
n*ul das Ytdkerrfchl (1917); Meurer, 
Daa Progrnmm der Ulttre^fteihLit 
(1918); Krabergcr, A League of 
Hattons (1918) (traimlaterl into Kng- 
Ulu 1919. pp. 210-222); NippoM 
Development of lidernaiioml Law of Ur 
the H’ar (19)7) (English trAiiUatiun, 
1923, pp. U9-lhti) ; (Vocfaft, Freedom 
o/ the Feaa (1935) ; Hcrshey in A.J., 
13 (1919), pp. 207.225; Pupuw in 
46 Clunel (1919), pp. 603 014; 8ej. 
moQr, The Intimate Papers of Colonel 
House (1026), i. oh. xiii. and ptusim ; 
House in Contemporary Ret ieti% April 
1928, pp. 416-421. And sec vol. ii., 
§178. 

* Af regards jurisdiction in cases 
of ooUiaioii and salvage on the o|>eu 
sea, see below. {{ 265 and 271. 

* See* however, above, ff (0* 
190 (ii). 

* Following Grotius (ii. c. 3. $ 13) 
and Bjmbefsiiosk (D* Dominh MariSy 


0 . 3), some writers (for instance, 
Phdhinoic, i. § 203) ifiRintain that 
au) part of the open k \ overed for 
the time by a vessel h by occupation 
to be conudered as the temporary 
territor> of the ves eVs flag State. 
And some French writers go even 
tieyond that and claim a certain zone 
round the vessel in question as tem- 
porary territory of the flag State. 
But this u a somoihat superfluous 
fiction. (See Stoerk in HoUtendosffy 
li. p. 494, Ki\ier, i. p. 238; Perels, 
pp. 37 -39. ) Aa to Grotius see Crichton 
in The Juridical 53 (I941)g 

pp. 226-241. 

^ Bn i the subsoil of the bed of the 
open sea can, through the driving of 
mines and piercing of tunnels from the 
coast, as well as the roault of the 
aaaertton of rights in the continental 
ahelf, be acquired by a littoral State. 
See above, 1 221, and below, g 287s 
and 287d. 
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uiera fiMt that there is a roie exempting the open sea from 
the sovereignty of any State whatever ^ shows this. Bat 
there are other reasons. For if the Law of Nations were 
to content itself with the rule which excludes the open sea 
from possible State property, the oonseqomioe would be a 
condition of lawlessness and anarchy on the open sea. To 
obviate such lawlessness, onstomaiy International Law 
contains some rules which guarantee a certain legal order 
on the open sea, in spite of the fact that it is not the territory 
of any State; and important international conventions 
have been concluded with the same object. 

UpA § 2A5, Apart from the rules contained in the conventions 
to regarding salvage, assistance, collisions and safety of life 
(^Sm. at sea, which are disoussed below,* this legal order is created 
through the co-operation of the Law of Nations and the 
Municipal Laws of such States as possess a maritime flag. 
The following rules of the Law of Nations are universally 
recognised, namely: hrat, that every State which has a 
maritime flag must lay down rules according to which vessels 
can claim to sail under its flag, and must ftimish such 
veweis with some official voucher authorising ti)pm to make 
use of its flag ; secondly, that every State has a right to 
punish all such foreign vessels as sail under its flag without 
being authorised to do so ; thirdly, that all vessels with 
their persons and goods are, whilst on the open sea, con- 
sidered under the sway of the flag State ; fourthly, that 
every State has a right to punish piracy on the open sea 
even if committed by foreigners, and that, with a view to 
the extinction of piracy, men-of-war of all nations can 
reqriire all suspect vessels to show their flag. 

iliese customary rules of International Law are, so to 
ajMiak, supplemented by Municipal Laws of the maritime 
States comprising provisions, first, regarding the' conditions 
to bg fblfilled by vessels for the purpose of teingjauthorised 
to sail under their flags ; secondly, regarding be details 
of jurisdiction over persons and goods on boi rd vessels 

^ ‘the MMrboo «f SUerAomlo, but ouly u nil* of it u- 

«w. til. p. se, tiMt this nilt it not firandtd. 

OM «t totfogi^ l a t t r ntik w tl law * 8tt ff ttS, STl. 
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sailing und^r their flags ; thirdly, concerning discipline 
on board ship and the relations between the master, the 
crew, and the passengers ; fourthly, concerning punishment 
of ships sailing without authorisation under their flags. 

§ 266« Although the open sea is free and is not the FnMidcia 
territory of any State, it may nevertheless, in its whole 
extent, become a theatre of war, since the region of warandWsr* 
is not only the territories of the belligerents, but likewise 
the open sea, provided that one of the belligerents at least 
is a Power with a maritime flag ' However, certain parts 
of the open sea can become neutialised and thereby be 
excluded from the region of war Thus the Black Sea 
became neutralised in 1856 through Article 11 of the Peace 
Treaty of Paris,* Yet this neutralisation of the Black Sea 
was abolished * in 1871 by Article 1 of the Treaty of London, 
and no other pait of the open sea is at pieseni neutralised.^ 

§ 267. The freedom of the open sea involves perfect Navig»^ 
freedom of navigation for \pssels of all nations, whether 
men-of*war, other public vessels oi inerfhantmen It 
volves, further absence of compulsory rnantinie ceremonials OpenSes 
on the open hea. According to the Law of Nations no 
rights of salute whatever exist between vessels meeting on 
the open sea. All so-called maritime ceremonials on the 
open sea* are a matter either of courtes\ and usage, or of 
special conventions and Municipal T.au8 of tho^p States 
under whose flags the vessels sail In particular, no State 
has a right to require a salute from foreign merchantmen 
for its men-of-war • 

The freedom of the open sea involves hkew^ise freedom of 
inoffensive passage^ through the maritime belt for merchant- 


^ Conoorning the distinction be 
tween thentre and nfpon of aar see 
below, vol. li. I 70. 

* Which provided that ' T.a Mcr 
Noiro est neutralfai^* ouverte k la 
marine marobaode de toutes ies 
nations* ees eanx et tee ports sont 
formeUement et h perpHoit^ mterdits 
«tt paviUoD de guerra eoit des pint- 
eanoee nvarahaee, eoit de toute autre 
pulteenoe.* 

* See above, | ISl. 

* Unleet pQMiblyparUoftheopen 


sea are included in the neutralised 
rone of the Aaland lAlands see 
bdow, vol li. § 72 (8) 

* But not u ithio the maritime belt 
or other terntonal waters See 
above. ^ 122 and 187 

* men of war can oi^ the 

open iM%i aah totpioious foreign 
merchantmen to thow ihetr flags hat 
nothing to do with ceremoniab, but 
with the auperviaion of the open eea 
in the interest of its safety. See 
bekiw, $266. ’See above, 1 1S8. 
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men of all nations, and also for in«i<of-war of all nations, 
b so far as the part of the maritbae belt oonoemed forms 
a part of the highways for btmnational traffic. 

§ 26S. Since no State can exercise protection over vess^ 
that do not sail under its flag, and sboe every vessel must, 
in the interest of the order and safety ol the open sea, 
sail under the flag of a State, the question was discussed 
before the First World War whether not only maritime 
States, but also States with no sea-roast, could claim a 
maritinre flag. At that time no State without a seaboard 
actually had a maritime flag, and all vessels belonging to its 
subjects sailed under the flag of a maritime State. At the 
Barcelona Conference of 1021 a Declaration ^ was signed, 
which has been ratifled or acceded to by a numlicr of States 
(including Great Britain), whereby the signatory and acced- 
ing States ‘ recognise the flag flown by the veasels of any 
State having no sea-coast which are registered at some one 
specified place situated in its territory,’ such place serving 
as the port of registry of the vessels * 

States which have a maritime flag have as a rule a war 


^ Dated April 20, 1021 * Treaty 
Series, No. 29 (1922), Omd. 102t. 
/. .V T .S , 7, p 74 , A I, IH (1924), 
StippL, pp. 107 168 This Declaration 
saems toappI> both to*pubbc ships, in* 
cludiiig warships and to private ships 
’ The question was diKUS'ied, in 
particular, in Switroiiand. In 1864, 
1874, 1889, and 1891, Swiia merchants 
in foreign ports appbed to the hwiss 
Bondesrath for pt^rmwsion for their 
vessels to sail under the Swiss flag , 
but the Swiss Go\emmeot refund 
to have a mantimc flag (see Huber, 
Jhe nchUtchen VerhaUnust einsr 
fkhimzen^hen MtfrpAarhiffahri unter 
Schweiier Plaggt (1918), pi> 3 6), 
because it was aware of the ddfi- 
cniltiei ansiDg from the fact that, m 
S witzerland has no seaports of her 
owm veasela saihng under her flag 
wooid in tnany r»vpects have to depend 
upoiTthe g^will of the maritime 
States (see Calvo, i, f 427 ; WesUake, 
1, p. 169 ; and, in some detail, Huber, 
tm, pp* 6-21 ; see also Voradl, 
La lihefH del mare o la eUUo chtueo 
modifw (1922); Guggenheim, pp. 
410, 411; l^ropoQlos in Z.V , 13 


(im), pp 103 111, Holler, Und, 
pp 2^6 273, Wehbiirg in fr%eden4 
Tiwrfe, 12 (1942), pp 176 178) The 
freedom of the open sea involves a 
claim of any State to a man time flag 
(see Huber, np rf( , pp 5 11, blit see 
Westlake, i p 169) In Article 273 
of the Ireatv of Peace (19)9) with 
(icrmany, the Parties agreetl to recog- 
nise the flag flown by the vessels of 
an Allied or Ass^x^iatra Power having 
no sea coast, but regntered at a place 
with in its temtorv serving as a port 
of registry For the facditios granted 
to Czei'ho Slovakia m the porta of 
Hamburg and iStettin $eo Article 363 
Ilf the same Treaty, anf m the port of 
Trieste see a treaty lietween that 
State and Italy of March 1921 . 
L N TM , 32, p 22l And see 
Article 43 of the Statute of the Free 
Temtorv of Trieste s^p m 1947 and 
Annex vlll to the Tloaiy of Peace 
with Italt of that yeir (Inatrument 
for the Free Port of^Trteste). See 
also Haas in Mfeueil, vnl. 21 
(1928) (i), pp 375 4:3; VAli, Strm 
tudee 0 } ItUermutowu law (1933), 
pp. 128 136. And see above^ 1205. 
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flag different from their commercial flag ; some States, 
however, have one and the sarpe flag for both their navy 
and their mercantile marine. But it must be mentioned 
that a State can by an international convention be restricted 
to a mercantile ^ag only, such State being prevented from 
having a navy. ^tThis was formerly the position of Monte- 
negro ^ according to Article 29 of the Treaty of Berlin 
of 1878. 

Canada, Australia, Nea* Zealand, and South Africa have a 
maritime flag which is a modification of the British flag.* 

§ 2H9. Grotius and many writers who follow him * adduce RstioDsfo 
two facts as the reason for the freedom of the open sea 
They maintain, first, that a part of the open sea could notol 
be effectively occupied by a navy, and could not therefore 
be brought under the actual sv ay of any State ; secondly, 
that nature docs not give a right to anybody to appropriate 
such things as may inoffensively he used by everybody and 
are inexhaustible and , therefore, sufBeient for all.* The second 
argument will nowadays hardly be accepted by those who 
deny the validity of the Law of Nature. And the first argu- 
ment is now ^\ithout basis in face of the development of 
modern navies, since the number of public vessels which the 
different States possess at present would enable many a State 
to occupy effectively one part or another of the i>pen sea. 

The real reason for the freedom of the open sea is represented 
in the motive which led to the attack against maritime 
sovereignty, and in the purpose for which such attack was 
made — namely, the freedom of communieation, and especi- 
ally commerce, between the States which are separated by 
the sea.* The sea being an international highway which 
connects distant lands, it is the common conviction that it 
should not be under the sway of any State whatever. It is 


> See R.O,, 17 (1910), pp. 173-I7(i pmte badge, mav be flown by ^hips 

* See above, $| 94a, 946 ; Kwart in belongum to suhiecta of Bdtiah 

AJ., 7 (1914), pp. 780-783; and colomean d troat torritonea. 

Keith, i7e«ponai6le Oovemniant tn the * See, for inatanoe. Twtaa, I f 172, 
Dominums (2nd ed., 1928), voK ii and Westlake, i. p, 160. 

p. 1020, and The ConeHhUwnal Imw oJ * See Qrotitis, ii. o. 2, { % 
ihe BrUieh Ihminkm (1932), p. 124. ‘ See also Stier-Somlc, op 

tTha red einaigi]^ defaeed by an appro- pp. 39-66. 

voj.. I. 2 p 
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in the interest of free intercourse* between the States 
that the principle of the freadom of the open sea has become 
universally recognised and will a]\<*ayB be upheld. 


IV 

JURISDICn'ION ON THE OPEN SEA 

V'attol. ) ii. 80 -Hall, § 45— VVoatlakc, i pp. 170-J80 Ijmrcjiw, § 100 ~ 
Wheaton, & 100 -Mimviv, u. ^§300. 310 H.iokworth, ii. $$ 100, 205 215 
Hyclo. 1 . §^| 227 230. 2iri 237 -Bluntachh. 11^17.352 Kaui.lullf, 

(30)483 (4H) 507-006. 607-613 M^rignhao. li. pp. 536 553 Pradier- 
K«xl4r6, V. §§2376-2170 Rivier, i § 18 -Xys. ii. pp. 178-215 -Oalvo, i. 
§§ 385-473- Fiw. ii. §§730.7*2. and (Ut, §§1006 1032 Miirt^^na, ii 
§§55. 56 -IVreJjs. §12 T«>ifta, pp. 98-112 l)f* J.outor, i. pp. 4tK)-41U- 
Oruchaga, §§466470-— Keith’a Wheaton pp. 255 263 Smith, vol. ii.. pp 
07-118 Thf Faiw anti Ctutom of the Sea (2n4l od. 10.50) (rulel i. j»p 2.35- 
300. 357-436— Higgma and Colomboa. §§ 243-35<>-- Ortolan, IHpkmatie de 
la mer (1856), i. 254-325 -Hall, Fitreiqn Anivrs and Jurtsdirtwn of 
(he BriiUh rroten (1894), §§ 106- 100 -Travers, §§ 238 270. 1657-1680 
Ale^wandri. Introduction d Vdtudt dn droit dr la mer (1024) Quadn, Lt 
aart pritate neJ dtritto tnlernaz^onaie (1930) (3ernin«*on m 1025, 

pp. 144-158- -Franck m LQM.. 42 (1926), pp. 25-36 - Mulh r m XS.. 13 
(1926), pp. 233 265, 353-397- Si bert in H.0 . 34 (1027), pp. 20- <4- 
Higgina in Hague Heruetl, vol .30 (1020) (5), pp ll|,76 Diona. tbid , 
vol, 51 (1935) (1). pp. 400479 -StramlKaanl in Sordufir T .1 , 6 (1935). 
pp. 85 96 -Colomboa in B, Y , 21 (1044), pp. 00-1 10. 

TAefltg § 260. Jurisdiction on the of>en sea j.s in the main enn- 
nected with the maritime flag under which vessels sail, 
tion on This is the consequence of the fact, stated above,* that a 
certain legal order is created on the open sea through the 
co-operation of rules of the I^aw of Nations with rules of 
the Municipal Laws of such States as possess a maritime 
flag. But two points must be emphasised. The one is that 
this jurisdiction is not jurisdiction over the open .sea as such, 
but only over vessels, [arsons, and g(XKl.s on the open sea.* 
The other is that juri.sdiction on the open sea is mfinly but not 
exclusively connected with the flag under whiclj vessels sail, 
because men -of-war of all nations have, a.s will be^n.*oertain 
powers over merpbantmen of alt nations. The points which 
must therefore be here discussed singly are : the claim of 

•£Ub«loVf36«.' 


< 8m sbov*. I MS. 


* 8m sbov*. { 206. 
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veesels to sail under a certain flag, ship’s papers, the names of 
vessels, the connection of vessels with the territory of the flag 
State, the safety of traffic on the open sea, the powers of men- 
of-war over merchantmen of all nations, and, lastly, shipwreck . 

§ 261 . The" Law of Nations does not contain any rules Claim of 
tegarding the claim of vessels^ to sail under a certain 
maritime flag, but imjj^ses the duty upon every States certain 
having a maritime flag to provide by its own Municipal 
Laws the conditions to be fulfllle^l by those vessels which 
wish to sail under its fla^. In the interest of order on the f 
open sea, a vessel not sailing under the maritime flag of a 
State enjoys no protection whatever, for the freedom of 
navigation on the open sea is freedom for such vessels only 
as sail under the flag of a State. But a State is absolutely 
indei)endent in framing the rules concerning the claim of 
vessels to Its flag. It can in particular authorise such 
vessels tii sail under its flag as are the profierty of foreign 
subjects ; but such foreign vessels sailing under its flag 
fall thereby under its jurisdiction. The different States 
have made different rules concerning the sailing of vessels 
under their flags,^ Some, like (treat Britain,® allow only such 
vessels to sail under their flags as are the exclusive property of 
their citizens or of corporatiuiiH established on their territory. 

Others allow vessels which are the property of foreigners. 

Others again, like France,^ allow to sail under 11 oir flags 
vessels which are only in part the property of their citizens.® 

But no State may allow a vessel to sail under its flag 
wliich already sails under the flag of another State. A 
vessel sailing under the flags of two different States, like a 
vessel not sailing under the flag of any State, does not 


1 As to wbai constitutea a veaael see 
the learned discussion by Gidet i. pp. 
(471. 

* See OaWo. i. {{ m 423, where 
the rwp«H5tive Municipal f-Awa of 
most countries are given ; and Mbllor, 
op fit., pp. 3S3-.3S2. 

* See { ] of the Merchant Ship- 
ping Act, 1SS4, and $S ^ 

of the Merchant Shippins Ai't, 
1006, and Temperley, iJfrchant 
Shipping Ads, 3ra ed. (1021) by 
Tteperley ^ W. L. McNair, pp. 


1-3 and 49**), 400. See also Rienow, 
The Test of the yattonalilg of a Met 
chant Vteael (1937). 

^ By a Iaw of the 9th June, 1845, 
which provides that at leos^ one 
half of the propert> must bel««i|g to 
French v isens 

* See Anaimirs, 15 (1896), p. 201» 
for the * TUglea relatives h Vuaage 
du paviUou national pour les navirea 
de commerce * adoptcfl hy the 
Institute of Internationa) 
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enjoy any protection whatever,* Nor is protection enjoyed 
by a vessel sailing under the flag of a State which has no 
maritime flag,^ Vessels belonging to subjects of such a 
State must obtain authority to sail under the flag of another 
State if they wish to enjoy protection on the open sea** 
And any vessel, although the property of foreigners, which 
sails without authority under the^g of a State, may be 
captured by the men-of-war of such State, prosecuted, 
punished, and confiscated.* 

§262. All States with a maritime flag are by the Law 
of Nations obliged to make private vessels sailing under 
their flags carry on board so-called ship’s papers, which 
serve the purpose of identification on the open sea. But 
neither the number nor the kind of such papers is pre- 
scribed by International I^aw, and the Municipal l^aws of 
the different States dilfer much on this subject.^ They do, 
however, agree upon the need for the following papers 

(1) An official voucher authorising the vest>el to sail under its 
flag, which consists of a CeriificfUf. of Regniry, in rase the flag State 
possesses, like Great Britain and Germany, for mstauce, a register 
of its mercantile marine ; in other cases the voucher consists of a 
Passport, Sea-Utter, Sea-brief, or of some other document serving 
the purpose of shoeing the vessors nationality. 

(2) The Muster Roll, which is a list of all the memhers of the 
crew, their nationality, and the like. 

(3) The Log Book, which is a full record of the voyage, with all 
nautical detafls. 

(4) The Manifest of Cargo, which is a list of the cargo of a vessel, 
with details concerning the number and the marking of each package, 
the names of the shippers and the consignees, and the like. 

(5) The Bills of Lading, which are duplicates of the documents 
which the master of the vessfd hands over to the shipper of the 
goods on shipment. 

(6) If the vessel is chartered, the Charter Party, which is the 
contract between the owner of the ship, who lets it wholly or m 
part, and the charterer, ho hires it. 

Naim Jfolvan v. Attorney- W and 76 of the Meii^hant Shipping 
Cfenerat/or PaMinellOiS] Z5L Act. 1S94 | 

See, however. MCUer. oU., at * See Holland. Jfinual of Naval 
p. 269. Prizi Ijaw, Jf 178164, where the 

* But tee above, f 268* papen required by tbq different mari- 

^ See the eate of The Steamship time Statei in 1888 ape enumerated. 
Maori King [1899] A.C* 562, and ff See abo Haekworth, % H 210. 211. 
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§ 263. Every State mnat register the names of all Nmdm of 
private vessels sailing under its flag, and it must make'^****'*' 
them bear their names visibly so that every vessel 
may be identified from a distance. No vessel may be 
aflowed to change her name without permission and 
fresh registration.' 

§ 264. It is a customary rule of the Law of Nations 
men-of-war and other public vessels of any State are.Q^ityof 
whilst on the open sea as well as in foreign territorial waters, 
in every point considered as though they were floating parts Saa. 
of their home States.’’ Private vessels are considered as 
though they were floating portions of the flag State only in 
so far as they remain whilst on the open sea in principle 
under the exclusive jurisdiction and protection of the flag 
State. Thus the birth of a child, ^ a will or business contract 
made, cr a i.rime * committed on board ship, and the like, 
are considered as happening on the territory, and therefore 
under the territorial supremacy, of the flag ® State.® But 
private vessels are not for all purposes considered as floating 
portions of the flag State ; for in time of war belligerent 


^ As regards (ireat Britain sec 
}} 47 and 48 of the Merchant 
Shipping Act, 1804, ami §§ oO 
and 53 of the Merchant Shipping 
Act. 1908. 

* See above, ^ 172u, and below, 
$§ 447 451a : and UUna of Uistoricm 
(18«3), pp. 201-212 (‘The Tern- 
toriality of the Merchant Vessel '). 

* Marshall v. Murqatrf?yd (1S70) 
L.E. 6 Q.B. 31 ; and the Britinh 
Nationality and Status ol Aliens 
Aet» lOU/^ 1 (l)c. 

* See 401x1011 in R.I., 2nd ser , 10 
(1008), pp. 341-302 and 481500; R, 
y. Lesley ( 1 800) Bel I C.C . 220 ; Beckett 
in B.Y.t 1927, pp. 108-128; Sack in 
xYete Yarh University fxiw Quarterly 
Reviewt 12 (1935), p. G28, and in 
RJ,F.. 1 (1936), pp. 129.M8, 310- 
340; and see The Untied States of 
America v. Santas Flores, 289, U.S. 

, 137 ; AJ.. 27 (1033), pp. 509-679 
(an important case concerning 
erimeii committed on a national 
yesael in foreign territorial waters), 
and the Lotus case, above, { 147a. 

* Sinoeb however, individuali 


abroad remam under the personal 
supremacy of their home State, 
nothing can prevent a State from 
legislating as regards such of its 
citi/ens as sail on the open sea on 
board a foreign vensel With the 
de> elopri«®nt of aircraft t:ic question 
has arisen as to the status floating 
islands or seadromes. Oi.d view u 
that the sovereiraty and responsi- 
bility for them should rest with the 
State to which the owners belong; 
the other view is that they must be 
internationalised. See Qiannini, Saggi 
di dtriUo aeronauiieo (1932). who sug- 
gests an ultimate control in the 
licague of Nations. Sckgfer, Dm 
Fluginsel (1932): Dahmen, Die v6t- 
kerrechUiche St^lung der Flugtnsdn 
(1935), Pignoebet, commissum 
internalionaie de navigatton airiennt 
(1936), pp. 179-191 : and Gidel, & p|^ 

* On lue other hand, in R, v. 
Ftnlayson (1941) 57 T.L.H. 270, it 
was held that a British ship on the 
high seas was not part of the United 
Kingdom within f41 of the Army 
Act, 1881. 
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men-of-wax oan visit, search, and capture neutral private 
vessels on the open sea for breach of blockade, contraband, 
and the like, and in time of peace men-6f-war of all 
nations have certain powers^ over merchantmen of ail 
nations.* 

Safety of § 266. The safety of navigation clearly mvolves common 
action on the part of the leading maritime States, for if, 

Sm- for instmice. the vessels of one State followed one set of 
rules for the avoiding of collisions and the vessels of another 
State followed a different set of rules, the result would be 
chaos. This cbmmon action has been achieved mainly by 
the enactmmit by the different maritime States of similar 
or identical regulations, and only to a slight extent by the 
conclusion of international conventions. Thus until 1910 no 
rules of International Law existed for the purpose of lue- 
venting collisions, saving lives after collisions, and the like ; 
but States possessing maritime hags had individually enacted 
laws concerning signalling, piloting, courses, collisions, and 
the like, which were applicable to vessels sailing under their 
on the open sea. Although every State could then 
legislate on these matters independently, there was a 
tendency during the second half of the nineteenth century 
to follow the lead given by Great Britain in the Merchant 
Shipping Amendment Act of 1862, with its ‘Regulations 
for preventing Collisions at Sea,’ and the Merchant Shipping 
Acts of 1873 and 1894. Moreover, the Camimnial ('ode of 
HigmUfor the Use of ail Nations, published by Great Britain 
in 1857, was adopted by all maritime States. In 1889 a 
conference of eighteen maritime States took place at 
Washington, which recommended a body of rules for pre- 
venting collisions at sea to be adopted by each State,* 
and a revision of the Code of Signals. These regulations 
were revised in 1890 and 1900 in Knglond, and,* after some 
direct negotiations between the Govemment8,<. most mari- 

* * b«k>», { 26(1. The queetioo merohant veeaeb w iebtion to oon- 

of tiie temtonality of vaeadi m ably fiecatory and feqi^tion deonee , 
diMUMod by Hall. {{ 76-70. See al«o aSeetonc veeteli on m hiKh «MW 
Hamard Rmareh (1036), pp. 608-519^ * Stm Marienty 2nd ser., 

599«642y and above, p. 697, ou 4. 16, p. 416* 

• 8oe aleo p. 829, n., above, on « See Marteni, 2nd eer , 

the doeirine of the territoriality of 22, p« 112. 
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time States made corresponding r^nlations.^ In pursuance 
of a recommendation of the Washington Radiotelegraph 
Conference of 1927 a new edition of the InteriMUional Code 
of Signale, to be eifective from 1934, was prepared, and an 
international standing committee was established under the 
British Board of Trade charged with the task of keeping the 
Code up to date. In addition to tliat Code, attempts have 
been made to unify rules concerning buoyage, and on May 
13, 1936, the Council of the I.ieague of Nations opened for 
signature an Agreement for a uniform system of maritime 
buoyage.i^ Finally, on October 23, 1930, there was con- 
cluded the Convention concerning Manned Lightships not 
on their Stations * (».e. lightships dragged or broken adrift 
from their moorings or proceeding towards their stations 
6r towards a port). The Convention provides in particular 
that such lightships must hoist a special signal and must not 
show their characteristic lights. 

As a result of the disaster to the liner Titanic in 1912, 
an international ‘ Convention for the Safety of Life at Sea * 
was signed in Lt)ndon on January 20, 1914, and the Merchant 
Shipping (Convention) Act, 1914,* was passed to give effect 
1<> it. That Convention was leplaced by a ('onvention 
bearing the same name and sigiunl on May 31, 1929,® which 


* Ah to the Hritish re^ulatioiiH ottw 

III force flee Mamdon, at 

Sea (8th «m 1., 1923, hy (iibb), pp. 294, 
296, 483-496, and iVmperley, Mer- 
chant Shipping Aet\ 3r<l cd. f 19121), 
p. 246. And aoc the varitiuH Ordera in 
(*ouDcil issued in 1932 and referred 
to below, n. 6. 

* See Hiidnon, lAjgielation^ vii. p 
308. The Agreement has lieen ratitied 
by a numlier of countries, including 
(vroat Britain. 

* The Convention has now lieen 

ratified by over twenty-five States, 
including Great Hritafn. For the 
text see Treaty Series, No. 13 (1931), 
Cmd. 3791; 112. p. 21; 

Hudson, LegUkUiont v. p. 801. For 
the Re^rds of the Ormferenoe see 
0. 163. 68. 1931. VIIT. On 

Peoember 16, 1930, there was con- 
cluded a oonventJoQ concerning the 
tnaintenanoe of certain lights in the 
Red Sea) Miao. No. 1 (1931), Cmd. 


3756 ; Hudson, Legislation, v. p. 833. 
See also ibid,, vi. pp. 419 and ^6, for 
Regional Arrangements onceming 
maritime radio beacons, ^s to the 
('ape Spartel lighthouse see Oidel, 
I. pp. 379-386, and Stuart, The Inter- 
national City of Tangier (1931), pp. 
39-49. And see Marchegiano in A.J., 
25 (1931), pp. 330-347, for an interest- 
ing opinion on the juristic character 
of the International Commission of 
Cape Spartel Lighthouse. 

* The Convention is printed aa 
a schiMlule to the Art, See also 
Wheeler in 8 (1914), pp. 758- 

768 ; Temperley, Merchant Shipping 
AcU (3nl ed., 1921), pp. 57.3-688 

^ Treaty Series, No. 34 (1932), 
Cmd. 41 ; Hudson, /.epislotioa. It. 

p. 2724. And see the Merchant Ship- 
ping (Safety and Load Line Conven* 
tions) Act, 1932 (22 Geo. 6, o. 9>, 
giving effect thereto, and a number of 
Orders in ConncU enumerated in 
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in turn was revised and oensiderably axnpliiied by the 
International Convention for the Safety of Life at Sea signed! 
on June 10, 1948.^ The Convention contains detailed pro- 
visions relating to the construction of ships in the matter 
of their length, permeability, the length of compartments 
and the subdivisions of the ship, the construction and testing 
of watertight bulkheads, the openings in the shell plating 
below the margin line, watertight doors, pumping arrange- 
ments, electrical installations, fire protection, means of 
escape, life-saving appliances and lifeboats. A special 
chapter of the Convention is devoted to radiotclegraphy and 
radiotelephony and the technical requirements of the 
installations connected therewith as well as to radio 
equipment in lifeboats. Another chapter contains pro- 
visions relating to ensuring safety of navigation such as 
danger messages, meteorological services and ice patrol 
services. The Convention makes detailed provision con- 
cerning both the initial and periodic examinations of ships 
to ensure compliance with the requirements of the Con- 
vention as well as those relating to various kinds of certi- 
ficates testifying to such compliance. These include separate 
safety certificates, safety equipment certificates^and safety 
radiotelegraphy and radiotelephony certificates. The certi 
ficates fl^re normally issued by the Government of the country 
where the ship is registered. They may, at the request of 
that Government, be issued by the Government of any other 
Contracting Party. These certificates, upon the possession 
of which States make dependent the grant of various facilities 
and privileges to foreign vessels, constituU^ an important 


Annual Survey oj Engltsh Law, J932, 
pp. 362, 363. 8re abo tha * Simla 
Rulea. 1931,' being an agreement 
eooelnded on June 11, 1931, between 
the Govemmente of Ceylon, Hong 
Kong^ India, the Netherlands, the 
NelherUmia Eaat fiidiea and the 
StmittJSetilemenfili in order to replace 
eefitaiii pfortdooa of the Convention 
of 1929 sa being impraciicable of 
enteeenent with regard to abipa 
ooRylng large n^mbera of onberthM 
Vohaaifiiediii pilgrims and similar 
eategoriee of paesengers ; Hndson, 


UgtaUUton^ v. p. 1003. See also 
Gidel, i. pp. 371 374. 

* Treaty Senc^ No. 1 (1953), Omd. 
8720. The (/onvcntjion baa been 
ratified by the United Kingdom and 
IB now in force. By t|fe end of 1962 
the Convention had be^ acoepted by 
the (bllowing countries J UmW King- 
dom, Canada, New S^land, South 
Ainca, India, PaklsfiSn, l^lgium. 
Denmark, IfVance, Id^nd, Israel, 
luly, Japan, Notheitads, Philip- 
pine Repnnlie, Portugal United States 
and Yngoslavia. 
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meaiui of ensuring compliance with the Convention. In 
addition, the Conference of 1948 prepared, but did not 
formally adopt, new International Regulations for Prevent- 
ing Collisions at Sea to replace the existing Regulations on 
the subject.^ On July o, 1930, the Load Line Convention * 
was concluded with a view to promoting safety of life and 
properly at sea by establishmg rules with regard to the 
limits to which ships on international voyages may be 
loaded. It provided for the surveying and marking of 
ships proceeding to sea on an international voyage and the 
issue of International Load Line Certificates. 

§ 285(1. In 1910, at a conference held at Brussels, to CoHuion* 
which all the maritime States of Euiope,® the United**®**' 
States of America, and most of the South American Stiites 
sent representatives, two C'onventions were signed on 
September *3. one * for the unification of certain rules of law 
with respect to collisions between vessels,’ and the other ‘ for 


^ These moliido provisions rtlating 
to thn carrying by vessehi and sea 
pKtnea, of intpmationally Rcognipcd 
lighta and ahapos in order to make 
their presence known ; mtemation 
ally retognised steering and sailing 
rultiA , signals to lio UHod in distress , 
and the obligation of masters to rendiT 
assistance to vessels invoHtd in a 
collision. Thus Article 11 of tin 
KogulationH proiidfs that every 
master is liouiid, «o far as he can do 
so without HcriouA daiigt i to Ins \ csst 1 
to hop crew and her passengers to 
fender assistance to e\er,>b<Hiy, even 
though nn enom> found at sea in 
danger of being lost. One of the 
objects of the Inter-Ciovemmcntal 
Mantime Consultative Organiantion 
to bo establjished m pursuance of the 
Convention of March 6. 194^, on 
subject (Omd 7412) is to provide 
machinery for co-operation in matters 
relating to safety at sea (see below 
p. 1014) 

•Treaty Senes. No. Sfi (1932), 
Omd. 4199. LN.T,S,, 13f». p 303. 
Hudson, lAJifislation, v. p 634 The 
• Conve&Uon has been ratified by inoic 
than States, including nil the 
Oveat Powers. See Bruhn. Som 
reading InUrwaiontd 


Load Lint Hegulnhons (1929) . Eisner, 
/><w intemaUomU ObfretnLommen 
itber den F^ethord Her Kauffahrtei 
irhtjfe (1933) And see Merchant 
Shipping (Safbt\ and Load I me Con% 
i entions) Ac t 1 932, n forced to above, 
p 590, n 5 See also, as to both 
(Vmventions, Guttendge m J L , ,3rd 
ser , 16 (19.34). pp 240 251. and Kuhn 
in t 24 (1030). pp 133 13.5 On 
tlie quiKti of the measure against 
the pollutum of the wa- t .lUestion 
which '^lill awaits solotioD — see Gidel, 
I pp 100 404 On the international 
regulation of shipping see Higgins 
and Colombc^. §§ .327 350 See also 
Ruauit. coarentioiis dt Londrt^ 
de /020 et dt 1930 sur la seevrt/a en 
met (1930), and Mance, Inkmatianal 
*9ea Trannpoft (1945) \nd see the 
Agreement of October 30. 1946. for the 
Establishment of a Prov isional Man 
time Consultative Countil. adopted b\ 
the Tnitefi Maritime Consultative 
Council 3’roat\ Senes. No 30(1947). 
Cmd 7137. 

• See Cl 'kUm v Samos Namga^um 
Company and Otkers^ pi which the 
Mix^ Tnbunal of Port Said con* 
sidered that Convention to be appbo- 
able even to non signatory States : 
Annual Dxgui, 1935-1926. Case No. 1. 
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the unification of certain rules of law respecting assistance 
and salvage at sea.’ ^ To oan^ out these two Conventions 
the Maritime Conventions Act* was passed in 1911. 

Although certain rules of law which are to be applied in 
actions relating to collisions at sea have been settled by the 
first of the Conventions just mentioned, the question as to 
what courts have jurisdiction in such actions is sull un- 
settled.* That the damaged innocent vessel can bring an 
action against the guilty ship in the courts of the latter’s 
flag State is beyond doubt, since jurisdiction on the open 
sea follows the flag. If the rule that all vessels while on 
the open sea are considered under the sway of their flag 
State were not subject to exceptions, no other State could 
claim jurisdiction in oases of collision. Biit in fact maritime 
States * do claim jurisdiction over vessels flying other flags, 
though their practice is not uniform. Thus, for instance, 
France * claims jurisdiction if the damaged ship is French, 
although the guilty ship may be foreign, and also if both 
ships are foreign in case both consent, or certain s})ecial 
circumstances exist. Thus, further, Italy • claims juris- 
diction, even If both ships are foreign, in case an Italian 
ix>rt is the port nearest to the collision, in case the 
damaged ship was forced by the collision to remain in an 
Italian port. Great Britain goes farthest, for the Admiralty 
Court claims jurisdiction provided the guilty ship is in a 
British port at the time the action for damages is brought, 
even if the collision took place between two foreign ships 
on the high sca.s.'^ The po.sition in the Uniterl States i.<> 


> Ui«o. No. S (Iftll), Omd. SSGH; 
Treaty Seriea <1913), No. 4; Mar- 
tens, 3rr] ser., vii. p. 711 ; 

Ifarsden, op, cii,, pp. 547-660. 

* As to the second of these 
venttons see helow, } 271. 

• See Phlllimore, If. § 816 , Calvo, 
t f 444 ; Pradler-Pod^r^. v. » 2362- 
2374^; Oidel t. pp. 365 370; liar, 
PtivaU JfOernalwn^ !mv> (2nd ed., 
translated by.GUleapieh pp. 720 and 
02H; Diciqra PP- 62. ,204. 279-284 ; 
Foote. PnvaU Jnttfnaiional Juris- 
prudsnes (5th ed., 1925), pp. 5)8, 
528-ibl ; Weetlake, PrivaU IftUr- 


national Law (7th ed., 1926), pn. 287- 
293 ; Marsflen. The TjOw of CriUsuws 
at Sta (9th ed., 1934) ; Haishury. The 
Laws of England • f^oBinfons, xxvi. p. 

, ; Kodcop, AdmirtfUy Jurisdiction 

and Practice (4th od.. 102t)) ; 8ervat, 
f)t In rtsponsabilitJ d*abor- 

dage maritime (103®; Coffey in 

Palifornia fjow RevieiA January 1925. 
pp. 93-112. ] 

* See above, J 146. ' 

^ 8ee Pradter-Fod^i#, v. § 2363. 

* iSec Pradipr-Fod4i|t, v. ( 2364. 

’ Gr even in fbiOlgii territoria 
waters ; see Rosooe. eit., p, 112. 
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the same.* The court justifies this extended claim of 
jurisdiction * by maintaining that collision U a matter 
communis jurui, and can therefore be adjudicated upon by 
the courts • of all marilime States.* With regard to the 
consequences, ui the sphere of criminal law, of collisions on 
the high sea, a Convention was signed in Brussels on May 10, 

19.'>2,® the effect of which, if gen«*rally adopted, will to 
discard the principle acted upon by the Permanent Court of 
International Justice in the case of Tlu Lotvs.* The Con- 
vention provides that in the event of a collision or any other 
incident <»f navigation involving the penal or disciplinary 
responsibility of the master or any other person in the 
ser\ ice of the ship, criminal or disciplinary proceedings may 
be instituted only before the judicial or administrative 
authorities of the Stat<‘ whose flag the .ship was flying, 
and that •‘he authorities of no other State may arrest 
or detain the vessel <*vcn for the purimse of interrogation. 

'I’his, it is laid down, does not prevent other States from 
withdrawing, or taking other appropriate action in respect 
of, certificates of competence or licences issued by them or 
from prosecuting their own nationals for offences committed 
while on b<mrd a shij) flying the flag of another State. 

§ 266. Although the freedom of the open sea, and thePowenof 
fact that vessels on the open sea remain under the juris- 
diction of the flag State, exclude, as a rule, the exercise of M«rrhM>^ 
the authority of any State over foreign vessels, certain N^i^*** 
exemptions exist in the interest of all maritime nations. 

They are • 

(1) Blockade and Conlrahand.—In time of war belligerents 

‘ In The Uarjty t! aL the Court I U. Rot. , The CktuUred Met- 

aeeumc^d jiinsdiftion in the matter of rani%le Bank of Indta, London^ and 

a oolliaion between Bntieh and Portu China v. The SelhetlamU India Steam 
gueae veaaela in a French harltour. Co. (1883) 10 Q.B.D. 537* 

Annual Ihgest, 1041 1942, Case No ■ The practice of the United States 
43, III The TolUn it waa held that of America ooinciden with that of 
Knghi^ courts had jurisdionon to Great Britain , see the caac of The 
adjudicate m an action in rem where B^genland (1885) 114 U.S. 355, and 
the claim was against the owners of a W harton i. § 20. 
ship which had done damage to any * See /iMnaetre, 10 (1889), p. 152. 

structure attaching to or fonning part ^ It was signed by Belgium. Brasil, 

of the soil of foreign territory : [1947] Denmark. Pnnee, Germany, Greece, 

201 ; 02 T.L.E. 378 , lUly. Monaco, Nicarsgua. Spain, 

IHaed, 1946, Case No. 42. United Kingdom and Yugoslavia, 

• The Jehamn Fnedench (1838) • See above, { 147a. 
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may blookade not only enemy ports and territorial coast 
waters, but also parts of the open sea adjoining those ports 
and waters, and neutral merchantmen attempting to break 
such a blockade may be confiscated. And, further, in time 
of war belligerent men-of-war may visit, search, and eventu* 
ally* seize neutral merchantmen for carriage of contraband, 
and the like. 

(2) Verificatimi of Flag.- -It is a universally recognised 
customary rule of International Law that men-of-war of all 
nations, in order to maintain the safety of the open sea 
against piracy, have the power to require suspicious private 
vessels on the open sea to show their fiag.^ But such 
vessels must be suspicious. Since a suspicious vessel may 
still be a pirate although she shows a flag, she may further 
be stoppe<l and visited for the purpose of inspecting her 
papers and thereby verifying the flag. It is, however, quite 
obvious that this power enjoye<l by mon-of-»ar must not 
be abused, and that the home State is responsible in 
damages in case a man-of-war stops and visits a foreign 
merchantman without sufficient ground for suspicion.^ The 
right of every State to punish piracy on the open sea will 
be treated below, §§ 272-280. 

(3) So-caUed Right of Pwrmit. — It is a universally recog- 
nised customary rule that men-of-war of a littoral State 
can pursue into the open sea, seize, and bring buck into a 
port for trial, any foreign merchantman that has violated 
the law whilst in the territorial waters of that State. But 
such pursuit into the open sea is permissible only if com- 
menced while the merchantman is still within those terri- 
torial waters or has only just escaped thence, and the 
pursuit must stop as soon as the merchantman passes into 
the maritime belt of another State.’ 


* So-esUed ‘ Droit d'linqiitte ’ or 
‘ Wrificstioii du PuvUIoa.’ Thi* 
poirsi^ vMtod in men-of-vsr ha* 
Ana oeoMioo to moch dispute and 
disoiiMion, but in fsot nobody dmiw 
tbst in ease of gmqe •uspicion it 
does exist. See TviM. i. $ 193; 
Hell. iSl; note, ii. f| 732-736; 
Pends, 1 17 ; Teylor, 1 266 : FsnebilW 
i43S(40). 


* For a liuciiuiod of the right 

of approach and as to the payment 
of damages for a srlEure. erroneous 
but in pursuance of tfe exercise of an 
honest discretion, aesj Tkt Marianna 
Flora (1826) 11 Wh^ton 1 ; Scott. 
Cmm. p. 1009. 1 

* See Hail. { 80 f Westlake, i. 
p. 177 ; Haokworth, it. } 806 ; Higgins 
nnd Ckdombos, H Iff -189 } Jessup 



605 


§267] JUBISDICnON ON THE OPEN SEA 

(4) Abuse of Flag .^ — ^It is another universtdly recognised 
rule that men-of-war of every State may seize, and bring 
to a port of their own for punishroeat, any foreign vessel 
sailing under the flag of such State without authority.* 

§ 267. A man-of-war which meets a suspicious merchant- How Veri- 
man not showing her colours and wishes to verify them, 
hoists her own &ag and 6res a blank cartridge. This is a effected, 
signal for the other vessel to hoist her dag in reply. If she 
takes no notice of the signal, the man-of-war 6res a shot across 
her bows. If the suspected vessel, in spite of this warning, 
still declines to hoist her Bag, the suspicion becomes so grave 
that the man-of-war may compel her to bring to for the 


Law of TmUufial WaUts {1J»27), 
pp, 106410; (iidt*!, ill. pp. 330*3(>0; 
Anmairtt 13 (1K1)4), p. 330 ; 
in AJ., IH (1024), at pp. 231 232. 
cited by in ILL H 

(1920), at p. 21 ; iSibert, op. at., p. 33 ; 
Maasin, La PoursaiU f#» l)roxt 
time (1937); (rlanvilla AVilhanN in 
li.Y,, 20 (1930), pp. K3 9S : and the 
authorities cunipiJed by Dennis in 
A.J., 23 (1929), p. 351. and Hock in 
Canadian Bar Ha tew, 9 ( 1931), pp. H."), 
170, 249, 311 (an <*Kh»u«(ivo .study]. 
For (h« application of the dtM'tnne 
of hot purauit (rfuin ftarf in a 
different sphere see The .inichab 
fl9l9] P. 329, at p. 337 ; 1 1922) 1 A.O, 
235 ; 3 U. and r.P.C. 011. 993. Ami 
for its application in land operations 
see Herahey in A.J , 13 (1919). pp. 
557-560. For a caao of seizure of a 
British veasel in ‘ hot purtiiiit ’ which 
took place thirteen rnilos fnmi land 
in pursuance of an offence committed 
seven and a half miles from land and 
within one hour's sailing tiistance, 
and was held to he lawful, see The 
rinces (1927) Uiiitod States District 
Court of Bouth Carolina, 20 F. (2d) 
164, and comment in jVicAt^s Law 
Review, 20 (1928), p. 551. See also 
The P(4cawha: 45 F. (2d) 221; 
Annual Digeel, 19294030, Case No. 
86; The Rfeolutton, 30 F. (2d) 534 ; 
Annual Digett, 1929-1030, Oaso No. 
87 ; The Kalina (deeid^ by the 
Kgyptian Mixed Court of Appeal): 
ioSL, Case No. 89; ff. v. Maeon 
[19S5] 2 D.L,n. 161. Various aeneots 
of the qneetion of the Hmite of hot 
pmenlt aroae and were diacuteed in 


connection with the /'m Alone inci- 
dent in 1020 between Canada and the 
United States (see above, p. 347, n. 2, 
and below, p. 606, n. 1), but the 
He|iort of the ('ommissiuners en- 
trusted with the settlement of the 
dispute throws no light on the qnes- 
tion. See Oamor in B,Y„ 16 (1936). 
p. 173; Fitzmaurice, ibid., 17 (1936), 

pp. 8H, U.'i 100. 

^ In addition to the four reasons 
montiuued in the text which are 
based upon customary International 
Law, States sometimes grant to one 
another by treaty mutual rights of 
visit and search of private vessels by 
men-of-war. »See, for instance, as to 
the slave trade, below, { 34»A ; as to 
control of Rnhing-vosseb and bum- 
hoats in the North Sea, 282- 
283 ; as to the protection of cables, 
§ 287. See also De l^outer, i. pp. 413- 
420. 

■ Except as a ruse, in time of war, 
to escape capture by a belligerent 
man-of-war. The Merchant Shipping 
Act, 1894, § 69 enacted : ' If a 
person usesHbe British Bag and as- 
sumes the British national iharacter 
on board a ship owned in whole or in 
part by any persons not qualified to 
own a British ship, tor the purpose 
of making the ship appear a British 
ship, thn ship shall be subject to 
forfeiture '"ider this Act, unless the 
assumption has been made for the 
purpose of escaping capture 1^ an 
enemy or by a foreign ship of war 
in the exereise of some beUigerent 
right.' On visit and search Ibr other 
reasons see Haekworth, 11 { 199. 
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puipose of Pitting 'her and thereby verifying her nation^ 
aKty. 

k uAin ! ^ * § 268. The intention to visit may be communicated to a 
' merchantman either by bailing, or by the * informing gun ’ 
—that ia, by firing either one or two blank cartridges. If 
the vessel takes* no notice of this communication, a shot 
may be fired across her bows as a signal to bring to, and, 
if this also has no effect, force may be resorted to.^ After 
the vessel has been brought to, either an officer is sent on 
board fm the purpose of inspecting her papers, or her 
master is ordered to bring Ins ship’s papers for inspection on 
board the man-of-war. If the inspection proves the papers 
to be in order, a memorandum of the visit is made in the 
log-book, and the vessel is allowed to proceed on her course. 

Hoyr § 269. Search is naturally a measure which must always 
be preceded by visit. It is because the visit has given no 
satisfaction that search is instituted. Search is effected by 
an officer and some of the crew of the man-of-war, the 
master and crew of the vessel to be searched not being 
obliged to render any assistance whatever, except to ofien 
locked cupboards and the like. The search must take place 
in an orderly way, and no damage must b6 done to the 
cargo. If the search proves everything to be in order, the 
searching party must carefully replace everything removed, 
a memorandum of the search is to be made in the log-book, 
and the searched vessel to be allowed to proceed’on her 
course. 

How § 270. Arrest of a vessel takes place either after visit and 
search have shown her liable thereto, or after she has com- 
mitted some act which is sufficient in itself to justify her 
seizure. Arrest is effected through the commander of the 
arresting man-of-war appointing one of her officers and a 
part of her crew to take charge of the arrasted vessel. 

!nus officer is responsible for the vessel, and f^r her cargo, 

• 

> On tlie limiU of the une of forco Staten and Canadas: aeo Annwd 
and the incidental nght of unking IHgutf 1933*1934» (jto No. 86 (at 
an escaping vessel se4 tho wmewhat p 2(15) , Iannis in Hh/ » 23 (1929)» 
inconolusiva Joint Interim Keport of p. 369, and Hyde, Atd., 29 (1935)« 
June 30, 1933, of the Commuaioners in p. 299. 
tbe/’fii rii!onscaiebetveen the United 
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which must be kept safe and intact. The arrested vessel, 
either accompanied by the arresting vessel or not, must be 
brought to such harbour as is determined by the cause of 
the arrest.' 

§ 271. Goods and {lersons shipwrecked on the open sea Ship- 
do not thereby lose the protection of the flag State of the 
shipwrecke<i vessel.* Even before 1910 no State might 
reco^ise appropriation by its subjects of abandoned foreign Sm. 
vessels and other derelicts on the open sea. But every 
State could by its Municipal Law enact that those of its 
subjects who took possession of abandoned vessels and of 
shipwrecked goods need not restore them to their owners 
without salvage,'’ whetlier tho act of taking possession 
occurred on the ofK*n sea or within its territorial waters or 
on its shore. 

The B»'us.el8 Convention of 1910 ‘for the unifloation of 
certain roles of law res|)ecting assistance and salvage at 
sea,’ * recognises the right to salvage, and contains a uniform 
set of rules to he applied, by municipal courts exercising 
jurisdiction in actions fur salvage and claims arising out of 
assistance rendered to vessels in distress. Such modification 
in English law as was needed to give effect to its provisions 
was earned out by the Maiitime Conventions Act of 1911.* 

As regards veasels in distress,® the same Brussels Con- 
vention contains, in .\rlicle 1 1 , a provision that every maater 
is bound, so far as he can do so without serious danger to 


> But when a fiahiiifr \cssel or a 
bumboat m arrested in the North 
Sea» abo la ala a} 8 to Ut hroufrht into 
a harbour of her flag State and 
handad over to the authorities there 
See beloa, §f 282 and 283. 

* On the question x)t a d«'ndit‘t 
vessel see the Cosia /ff'vi Parlet 
case, referred to above, ^ U(2. 

* See PhiUitnore, iv. ^ 815 Huev, 
pp 870. 871 ; Hi(o;;ins and rtdomlHw. 
}{ 289 290 , and HaUhury, The 

of SnglaMi * Wreck, xvvk p. 5 18. 

al^ <SH 5i6 and r>85 of the Mer 
ohant Shippmir Art 1804 

« See above, § 205 

^ See above, { 255. 

* Wirolesi simals of distress sre 
dlsonssed belov in fj 287a, 2876. It 


hss been held by the Exchequer 
("nurt m Tanada that Hlthou$(h, 
normally, a ship which has been com- 
pelled through strees of weather, 
duress or other unavoidable cause to 
put into a foreign port is exempt, on 
the grounds of comitv, from lia 
h lilies and penalties which she would 
ha\e incurr^ if she had entered the 
po't \oluntariU that piinciple does 
not applv to exemption from local 
laws, especially rexenue laws . CmUn 
ant! U* M V The Ktng [1935] Ex. 
C R 103 nnual Lhgetl, 1933 1934. 
Case No 87. See also, for a quali6ca 
tion of the notion of distress, Jffts v. 
FlahauU decided in 1034 by the 
bupreme Court of New Bronswick: 
i6td., 1938-1940, Case No. 01. 
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his vessel, her passengers and crew, to render assistance to 
every person, even though an enemy, found at sea in danger 
of being lost. The owner of the vessel, however, incurs no 
liability through disobedience to this provision. The Con- 
vention does not apply to ships of war, nor to Government 
ships exclusively appropriated to the public service.* Most 
States, however, by their municipal regulations, order their 
men-of-war to render assistance to any vessel found in 
distress at sea. 
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Concep- 
tion of 
Piracy, 


Hall, {{Sl-82 — ^Westlake, i. pp. lS14Ba- Lawrence, § 102 -Philhmore, i 
}§356<1(U— Walker, §2l--\\heeton. §§ 122 124 Mooit u §§311415-- 
flackworth, n. §§ 203. 204— Hyde. i. §§ 231-234 Blunlschli §§ 313 IIGO- 
HciTtcr, § 104— Faiichille, §§4b3 (10) 483 (58) -Merignhao. ii pp i>0<) '‘.11 
-Pradier-Fod^rA ▼. §§ 2491-2515 - Rivier, I pp. 248 261- -Cairo. ». 
§§ 485-612— Cruchaga, f§ 436.438-Fiore, i. §§ 494, 495, and rVx/e, §§ 300 
305— Perela, §§ 15, 17— Te«U, pp. 90-97 Gidel, i pp 303 355 -Higpini* 
and Colombos, §§ 368-382— Holland. Lecficrw, pp 162 105 Fenttnk, 
pp. 324427 — Uarvatd ^Ai€oreA{1932),'hp 743 1013 fa valuable Htiid^ wrth 
an annex oontainiiig a collection of piracy lawH of various countnefi) 
Harvard BeMarch (1935), pp 563 592— Ortolan, iApfotnaUr dr la mtr 
(1836), 1. pp. 231-253 — Stiel, Der Talbettarid der PtrtUeftt (1005) — Orincrod, 
Pwacy tn the AncterU World (1924)— Mftllcr, Ihe Pirakrtr ir/i I oHmrrhl 
(1929)— Report by Matmida and Wang Chung-hui for League Ooditication 
Committee in A V.. 20 (1026), Special Suppl , pp. 222 220, and comment 
by Dickimion in A 7.. 20 (1026), pp 750 752 ^bkhoweki in //aywe Rotwil 
1926 (ii ). pp. 340 358-Pella, M, (v ), pp. 149 267- (Jcbert in Z /.. 2n 
(1016), pp. 8-70- Dickinson in HIM,, 38 (1025), pp 334-3fl0 -Faimtan 
111 A.y„ 29 (1935), pp. 508-512— liewis in J.G.L,, 3nl ser, 19 (1937), 
pp. 77-80 -Uuterpacht in B G.. 46 (1039), pp 513 549— Cowles in Calf 
foraia Law Rtvtrw, 33 (1945), pp. 177 218. 


§ 272. Piracy, in its original and stnet meaning,® is every 
unauthorised act of violence committed by a private vcascl * 
on the open sea against another vessel with intent to 
plunder (aninto furandi)» The majority of wrilerH confine 
piracy to such acts, which indeed are the noribal cases of 
pir^y. But there are cases possible which are fiot covered 


^ See Article 14. 

• See below, §f 273 and 273a (with 
regard to aots of unrecognised m- 
•orgeDte). 

* On the question whether it is 
poeeiUe Ibr the maritime opmtioiui 


of a Stak to be * piiitical ' in more 
than a rhetorical sciuie eee below, 
S 273a. On the Barijury ooreairs m 
the seventeenth cenfaj^ see Clark 
in Cambridgt Uutorkal Jtmmal, 8 
(1944), pp. 22-36. 
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by this narrow definition, and yet they are treated in 
practice as though they were cases of piracy. Thus, if 
the members of the crew revolt and convert the ship, and « 
the goods thereon, to their own use, they ftre considered to 
be pirates, although they have not committed an act of 
violence against another ship. Again, if unauthorised acts 
of violence, such as murder of persons on board the attacked 
vessel, or destruction of goods thereon, are committed on 
the open sea without intent to plunder, such acts are 
in practice considercrl to be piratical. Therefore several 
writers,* correctly, it is believed, oppose the usual definition 
of piracy as an act of violence committed by a private 
vessel against another with intent to plunder. However, no 
unanimity exists among them concerning a fit definition of 
piracy, and the matter is therefore very controversial. If 
a definition is desired which really covers all such acts as 
are in practice treated os piratical, piracy must be defined 
as every nruinthorUed art of violence agairuit persons or goods 
committed on ike open sea either by a private vessel against 
another vessel or by the mutinous crew passengers against 
their oivn vessel,^ 

Before International Law in the modem sense of the 
term was in existence, a pirate was already considered an 
outlaw, a ' ho'ftis hunmni (fnwris.' According to the Law 
of Nations the act of piracy makes Ihn pirate lose ihe pro- 
tection of his home fcitato, and thereby his national char- 
acter ; and his vessel, although she may formerly have 
possessed a claim to sail under a certain State’s Hag, loses 
such claim. Piracy is a so-called ‘ international crime * * ; 
the pirate is considered the enemy of every State, and can 
be brought to justice anywhere. 

§ 273. As a rule private vt'ssels only can commit piracy. Pn>«te 
It is widely believed^ that a man-of-war or other 

» HaU, S SI ; Uwrenco, | 102 , » See above, § 161. ot Piwoy 

BlunUchli, § S43 ; Liiat, § 3«i. i\ ; « See previous editione of this 

OaWo, j|4S6. irerttiso. ' e aUw> Oenet in AJ., 32 

4 (1038), pp. 253-263. and in /J./.F., 3 

’ The oonoepUon of piracy ia dis- (1037), pp, 12-25, and 5 (1038), pp. 
ouHaed in Tht HtpMic of Roliiaa v 280-2^, and authoritioa there citM. 

The Indemnity MnintU Marine Ae And see in B.K.. 10 (1938), pp. 198- 
euranee Co. f 19U9] 1 K.B. 785. 208, But eee below, § 273o, 

VOL. I. . 2 Q 
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ship oiulsr the orders of » recognised government or belti- 
gerentt so tong as she remains such, is not a pirate, and that 
t if she commits unjustified acts of violence redress must 
be asked from *7ier flag State, which has to punish the 
commander, and to pay damages where required. In any 
case if a man-ot-war or other public ship of a State revolts, 
uid cruises the sea for her own purposes, she ceases to be 
a public ship, and acts of violence then committed by her 
are indeed piratical acts. A privateer is not a pirate as 
long as her acts of violence are confinecl to enemy vessels, 
because such acts are authorised by the belligorciit In whose 
services she is acting. And it matters not that the privateer 
was originally a neutral vessel.^ But if a neutral vessel were 
to take letters of marque from both belligerents, she would 
be considered a pirate. 

Doubtful is the case where a privateer, in a civil war, 
has received her letters of marque firom the insurgents : 
and, further, the case where, during a civil war, mcn-of-war 
join the insurgents before they have been recogniscii as a 
belligerent Power. It is evident that the legitimate (lovern* 
ment will treat such ships as pirates ; but third States 
ought not to do so, so long as these vessels do not commit 
any act of violence against ships of .such third States.* 
Thus, in 1873, n^en an insurrection broke out in Spain, 
Spanish men-of-war stationed at Carthagena fell into the 
hands of the insurgents and the Spanish Government pro- 
claimed these vessels pirates. Great Britain, France, and 


* Hail, § 81. Sfc also Inflow, vol 
ti. H 83 and 330 

* In a CoDirunttoD on the 

aod Rights of States in the Kvent i»f 
CivH Htnfe. adnpt#*d in Febniarv 
1928 by the Sixth International 
American Conference, it is laid down 
that a declaration of piracy, einao* 
atii^ from a Gov>4rmtnent, against an 
insurgibt vesael is not binding upon 
other States. But such « d her State, if 
injured by the activities of the vessel. 
msy» if ime is a man-of*Var, capture 
her and mad her to her home Btate f<ir 
trial ; in the ease of merchant vessels 
the injured State may ^punish the 


vessel aiTooling to its own laws ’ 
4J., 22 (1M28). Supp], p. ICO. 
l*he same Convention provides that 
if the insurgent vessel arrives in the 
torrit^iry of a contracting party, the 
vessel must lie handl'd over to the 
lawful authoiiiios of th^ home State 
and that the inemlieie of the crew 
must be considered as political 
refugees. In 1920 thej^lmiteu States 
refused to treat as piralical the 
a vessel registeml in ifermany which 
wsa boarded by Vetitxuelan rebels 
aod taken to Veneauett with a cargo 
of munitions on laiardl For a report 
of the incident see Ak?, 38 (1931)* 
pp. 311*344. 



PIRACY 


611 


1 278] 

Germany instraoted the commanders of their men-of-war 
in the Mediterranean not to interfere as long as these 
insurgent vessels * abstained from acts of violence against 
the lives and property of their subjects.^ On the other 
hand, when in 1877 a revolutionary outbreak occurred at 
Callao in Peru, and the ironclad Huascnr, which had been 
seized by the insurgents, put to sea, stopped British steamers, 
took a supply of coal ^^ithout payment from one of these, 
and forcibly took two Peruvian officials from on board 
another where they were passengers, she was justly con- 
sidered a pirate and was attacked by the British Admiral* 
de Horsey, who was in command of the British squadron 
in the Pacific.* 

It must be emphasised that the motive and the purpose 
of such acts of violence do not alter their piratical char- 
acter, since the intent to plunder {animus furandi) is not 
required. Thus, fur instance, if a private neutral vessel 


> See Calvo, i. §§ 4U7-5()I . Hall, 
SS2, Westlake, i pp. 

Keith’s Wheaton, pp 278-384. 

* But in the American caea of the 
Ambrose Light (25 Federal 408; »ee 
al»u ii. ^ 332, p. 1098) the 

Court did not agree with thui. The 
Ambrose Light was a brigantine which, 
when High ted on April 24, 1885, by 
Ooramatider Clark of the C S. ship 
Alliance in the Canbbean Sea, was 
flying a atrange flag showing a red 
cnjSB on a white ground, but whnh 
afberwarcLi hoisted the Colombian 
flag. when seized she was found 
to carry sixty armed soldiers, one 
oaonoo, and a considerable quantity 
of ammunition. She lH>rc a com- 
miaaion from Colombian insiirgenta, 
and was designed to assist in the 
blockade of the pi>rt of Carihagena 
by the rebels. Commander Hark 
considered the vessel to be a pinte 
and sent her in for ooudem nation. 
The Court held that in the aosenoe 
of any recognition of the Colombian 
insurgents as a belligerent Power the 
Ambrose Light had been lawfully 
setted as a pirate. The vessel was, 
however^ neverthelsM released be 
caoM the American Secretary of 
State had recognised by ImpikiaUon 
a state of war between the insur- 


gents and the legitimate Colombian 
Government. For a survey of the 
practice of the Supreme Court see 
Lenoir in Journal of Criminal Late. 
25 (1934), p. 632. The Pan-Amerioan 
Convention of Febniary 1928 (see 
«ihoie, p. flIO. n. 2) provides in effect 
that vessels which have risen in arms 
against their Government must not 
be treated as pwates even if they have 
committed depredations .ipon vessels 
of the State concerned (Artnie 2). 

’ See Pitt Oobbett, Leading Cases 
itn I nt f motional Law, \ (5th ed.. 
193!. by Grey), p 209. However^ it 
appears that no prosecution in Eng* 
land would take place in such oases. 
The Attorney tGeneral, in answering in 
the House of Commons a question 
by Sir William Harcourt, said : ^ In 
strictness they were pirates, and 
might have been treated as suclu but 
It IS one thing to assert that they had 
bcMBD guilty of acts of piracy, and 
another to advise that they shall be 
tried for heir lives and hanged at 
Newgate ' : Hansard, 3rd aer.. vol. 
236. pp. 787 ei Mg. As regards the 
case of the Argentinian vessel i^Oftsna 
and the Spanish vessel Montesmma^ 
afterwards called Cespedee, see CalvOji 
I. }i 602 and 603. 
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tritibout letters of marque during war, out of hatred of one 
of the belligerents were to attack and to sink ressels 
of snob belligerent without plundering at all, she would 
nevertheless be considered a pirate.* 

The case must also be mentioned of a privateer or man* 
of'War which, after the conolnsioD of peace, or the tennina> 
rion of war by subjugation and the like, continues to commit 
hostUe acts. If such vessel is not cognisant of the fact 
that the war has oome to an end, she cannot be considered 
a pirate. Thus the Confederate cruiser Shenandoah, which 
In 1865, for some months after the end of the American 
Civil War, attacked American vessels, was not considered 
a pirate * by the British Government when her commander 
gave her up to the port authorities at Liverpool in 
November 1865, because be asserted that he had not known 
till August of the termination of the war. and that he had 
abstained from hostilities as soon as he had obtained this 
information 

§ 273a. The case of the Hwmar, discussed in the preceding 
section, shows that a vessel may be treated as piratical 
even if she is not a private vessel in the literal sense of the 
word, uxd even if her depredations are not eTTected with 
the intmit to plunder for private gain. Vessels of unrecog- 
nised insurgents interfering nith ships of third States may 
be treated as piratical; vhen such attacks show criminal 
rutblessness resulting in loss of life, their crews may be 
subjected to the drastic penalties which International Law 
reserves for pirates jure gentium * 

The same applies to vessels wliich, though noting under 
orders of a recognjsed Government, commit acts which are 
In gross breach of International Law and which show a 
criminal disregard of human life* In the course of the 

^ In spite of Article 40, No 1, of * 8ee f g, the tnstrilriioiis of the 
the onratified Beclamtiof) of London ; United States Secrete^ of State to 
see beW#v vol. li. 1 410 (1) the Minister in Spain |i 1829 laying 

* See tawrence, j 102 dovm that * acts or piraml aggression 

* For a sunrey of the practice of and depredation may pe committed 

States in the matter see* Lauterpaoht by resaels having lai^ commiseiona 
In 46 (1936), pp 513 549. And as privateers . . : Mfnning, Dipfe- 
see TAe Ammose fAghi (1885) 25 Fed matk Correspondents if lAs UnM 
408 i TU fhm Ffkidi (1897) 166 HMm um€tit%%n/g iht iMpendefies o/ 
VS. 1. 63. Z^in-Arnsricafi JValjoni, voL I (Parts 
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Spanisli Civil War, Great Britain, Belgium, Egypt, France, 
Greece, Boumania, Turkey, and Soviet Russia concluded, on 
September 14, 1937, the Nyon Agreement which provided 
for collective measures * against piratical acts by sub- 
marines ’ of unknown nationality. These were described as 
‘ acts contrary to the most elementary dictates of humanity 
which should be justly treated as acts of piracy.’ ^ The use 
of the term * piracy * on that occasion, although it was 
subjected to some criticism,^ cannot be regarded as improper. 
Article 3 of the unratified Treaty of Washington of 1922 
provided for the punishment * as if for an act of piracy ’ of 
jiersons directly responsible for sinking merchant vessels 
in a manner contrary to International Law.^ When, in 
September 1941, President Roosevelt issued orders to 
American naval forces to fire at sight upon German and 
Italian submaruies and surface vessels, he described that 
measure as being one in defence against piratical attacks in 
violation of International Law.^ There is substance in the 
view that, by continuous usage, ^ the notion of piracy has 
been extended from its original meaning of predatory acts 
committed on the high seas by private persons and that it 


I. 11 , 1925), p. 197. And nee iAk/,. 
p. 176. See also Tht Magellan Pirates, 
1 jSpmk*« £ccl. and Adm. Uep. 81, 
where Dr. Lushingion eaid (obiter ) ; 
' Kven an in<lepOQ<h'iit Ktate may, in 
my opinion, be Kinlty of piratical acta. 
... I am well aware that it haa been 
aaid that a state cannot be piratical ; 
blit I am not diapoaod to aiiaent to 
such a dictum as a universal pro- 
position.' 

* Cmd. 5668 (1937) The Treaty 
provided that any submarine attack- 
ing vcMHols not l«longing to one of 
the parties to the Spanish Civil War. 
in a manner contrary to International 
Law, shall, if encountered in the 
vicinity of the attack, be counter- 
attacked and, if necessary, destroyed 
by the forces of the Parties to the 
Agreement. 

* See s.y. Genet in (1937), 

pp. 12-25, and 5 (1938), pp. 280-284 ; 
Uurwart in BJ., 3rd aer., 19 (1938), 
pp. 341-352 ; Anon, in B. Y., 19 (1938), 
pp. 198 208. But see Padelford in 
A./., 82 (1938), pp. 87L879 and 


I^uterpacht in R.O,, 46 (1939), pp. 
513f549. See also Finch in 31 
(1937), pp. 659-666 and Schmitx in 
Z.o.r.. 8 (1938). pp. 641-671. And 
see de M ^ntmorency in 36 

(1919), pp. 133-142, and Poll •i'k,t6»d., 
p. 211 ; Hyde, i. p. 231 : rauohlUe. 
$ 483 (61). 

* Cmd. 1627; A.J., 16 (1922), 

Suppl., p. 67. 

* See vol. ii. (Gth revised ad.), 
f 292Aa, p. 605. 

^ See, for inet-anoe, aith regaid to 
the Declaration that destruction of 
submarine cables shall be dealt with 
as an act of piracy, the Dpinion of the 
British Law Officers of May l8, 1870, 
Vniied fikUes, No. 779. The use of 
the term ' pimy ' in connection with 
slave traffic or acceptance of totters 
of marque In breach of treaties or of 
general International Iaw is a frequent 
oecummee in diplomatic praotioe. 
On robbery and brigandage as an 
inteniatioiial crime anal^oua to 
piracy eee Cowles in Calif amia Lma 
kevteie, 88 (1945), pp. 188-216. 
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Dov ooTots generally ruthless acts of lawlessness on the high 
seas * by whomsoever committed. 

{ 274. If the crew, or passengers, revolt on the open sea 
and convert the ^essel and her goods to their own a<ie, 
they commit piracy, whether the vessel is private or public.* 
Bnt a simple act of violence on the part of crew or passengers 
does not constitute in itself the crime of piracy, at least nut 
as far as International Taw is concerned. If, for instance, 
the crew were to murder the master on account of his 
cruelty, and afterwards carried on the voyage, they would 
be murderers, but not pirates. They are pirates only if 
the reVolt is directed, not merely against the master, but 
also against the vessel, for the purpose of converting her 
and her goods to their own use. 

§ 276, The object of piracy is any public or private vessel, 
or the persons or the goods thereon, whilst on the open 
sea. In the regular case of piracy the pirate wants to make 
booty ; it is the cargo of the attacked vessel which is the 
centre of his interest, and he might free the vessel and the 
crew after having appropriated the cargo. But he remains 
a pirate, whether he does that only or whether he kills the 
crew and appropriates the ship or sinks her. On the other 
hand, the cargo need not be the object of his act of violence. 
If he sto{t8 a vessel and takes a rich passenger off with the 
intention of keeping him for the purpose of a high ransom, 
his act is piracy : it i.H likewise piracy if he stops a vessel 
merely to kill a certain person on board, although he may 
afterwards free vessel, crew, and cargo.* 

§ 276. Piracy is effected by any unauthorised act of 
violence, be it direct application of force or intimidation 
through menace. The crew or passengers who, for the 
purpose of converting a vessel and her goods to their own 
use, force the master tjirough intimidation to atecr another 
course, commit piracy just as much as those wh|> murder the 
mAter and navigate the vessel themselves. Anc|a ship which 

But MW below, p. B15, n. 5. * Thet e ponuble object of pSreoy 

ie not only another Ivewieb but alio 
* Tbie aUtement ii oontrovenial: the very ehip to wli^ch the persona 
fee Fauobille, }i83 (50), wbo dtee siiffty of piraov faeloni, la so 
Mtbors and dlsooMee ineidenis. ibe aiatements above in | S74. 
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fofces another ship, by threatening to sink her if she should 
refuse, to deliver up her cargo or a person on board, commits 
piracy just as much as the ship which attacks another 
vessel, kills her crew, and thereby gets hold of her cargo 
or a person on board. 

The act of violence need not be consummated ^ : a mere 
attempt, such as attacking or even chasing a vessel for the 
purpose of attack, by itself constitutes {liracy. On the 
other hand, it is doubtful whether persons cruising in armed 
vessels \iith the intention of committing piracies are liable 
to be treated as pirat/Ps before they have committed a single 
act of violence. 

§ 277. Piracy as an 'international crime’ can be com- Where 
mitted* on the open sea only. Piracy in territorial coast 
waters hss as little to do with International Law as otherwwn- 
robberies within tlie territorj^ of a State. Some writers^ 
maintain that pirac'V need not necessarily be committed on 
the open sea, but that it suffices that the acts of violence 
m question are committed by descent from the open sea. 

They maintain, therefore, that if ‘a body of pirates land 
on an island unappropriated by a civilised Power, and rob 
and murder a trader who may be carrying on commerce 
there with the savage inhabitants, they are guilty of a 
crime possessing all the marks of commonplace pr'^fessional 
piracy ’ It is doubtful i^hether this is so. Pirac, i*?. and 
always has been, a crime against the safety of traflSc on 
the open sea, and therefore it cannot be cominitted any- 
where else than on the oj>en sea * 


* Seo the Referoni-e under the 

JudiriBl Committw A«t, 1S33. in »f 
Pirary jure qtnhvw, m which tl»e 
Judicial Oommitlcc held that actual 
robhfify w not an casential clement in 
the crime of piracy jvrf gtnt^vm and 
that, therefore, a fru'^trated attempt 
to commit a piratieal robiM»ry is 
piracy jvn gtnitvw : [1^34] AV 

586 j Aftnual 1933-J97I4, (W 

No. 89; AJ, 29 (1035), p. 140; 
Fairaian, pp. 56s>5l2. 

* Sea Stephen, Digest o/ the 
Ctiminnl Jaw, Artiola 104. In the 
caae of the Amhnm Ltghl — aee 


above, § 273, p 611, n. 2— the Court 
considered the veasel to W a pirate, 
althoujrh no attempt to commit a 
piratical act had been made bv her. 

’ On the conception of * inter* 
national crimes ' other than piracy, 
see Dumas in H /., 3rd ser., 13 (1932). 
pp 721 741. 

* Hah, § 81 ; Ijiwrence, 4 102 ; 
Westlake, i. p. 181. 

* Std Queere. See Peopk v. 

and Samir, decided in 1922 hy the 
Supremo Court of the Philippine 
Islands: dantMl Dige^ 1919*1922, 
Dime No. 112. 
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, § 278. A pirate and hk vessel lose ipw faeto bjr an act "of 

piracy the protection of their flag State and their national 
character. Every maritime State has, by a onstomary rule 
' of the Law of Nations, the right to punish pirates. And 
the vessels of all nations, whether men-of-war, other 
public vessels, or merchantmen,' can chase, attack, and 
seise the pirate on the open sea,* and bring him home 
for trial and punishment by the courts of their own 
country.* 

This punishment may, by the I.iaw of Nations, be capital. 
But it need not be, the Municipal Law of the different 
States being competent to order any less severe punishment. 
Nor does the Law of Nations make it a duty for every 
maritime State to punish ail pirates.* 

In former times it was said to be a customary rule of 
International Law that after seizure pirates could at once 
be hanged or drowned by the captor. But this cannot 
now be upheld, although some writers assert that it is still 
the law. It would seem that the captor may e.vecute 
pirates on the spot only when he is not able to bring them 
safely into a port for trial ; but Municipal Law may, of 
course, forbid such execution. 

§ 279. The question as to the property in the seized 
iMti. piratical vesseb, and the goods thereon, has been the subject 
of much controversy. During the seventeenth century, the 
practice of several States conceded such vessel and goods 
to the captor as a premium. But during the eighteenth 
century, the rule pirata non miUat dominium became more 
and more recognised. Nowadays it is generally agr^d that 
ship and goods must be restored to their owners and may 


’ A few wntere (Gareia in mentime belt, the piinineni may 

ii. p. A75 ; Liazt, § 36« follow, attavk, and airest the pirate 

iT. ; Ullmano, § 104 ; Stiol, op. cM., there ; hot they muat give him up 

p. M) maintain, however, that only tf> the authontieH 4|f the littoral 

meo-of'War have the power to seize State. g 

the pinto* Andaee,/oracomproDiuio * As to the right ot verifying the 

l^am/Hgr9ard Hestarch (1932), p. 846 flagH of auepioioue nrnrrhantmen of 
where it is auggeated that the adzure aU nationa aee above, f 266 (2). 
may be made only on behalf of a * See Stephen's |h^f of lAe 
Stateaii4onfybya|NHrabnaathoriaed Crminai Law, Artiekf 104; Perela, 
to aet on behuuf of it. f 17, aa to the Gedbian Criminal 

* If a pirate la chiaed on the open Code ; and Stiel, op. p. 18, n. 4, 
aea and Hem into the territonal lor the law of a number of States. 
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be conceded to the captor only when their real ownership 
cannot be ascertained.* 

I 280. Piracy according to the I^aw of Nations, which Pinwy 
has been defined above (§ 272), must not be confused with “S”* 
the conception of piracy according to the different Municipal 
liSwe.* The several Stales may confine themselves to 
punishing as piracy fewer acts of violence tjhan those which 
the Law of Nations defines as piracy. On the other hand, 
they may punish their own subjects as pirates for a much 
wider range of acts. Thus, for instance, according to the 
criminal law of England,® every British subject is, inter 
alia^ deemed to be a pirate who gives aid or comfort upon 
the sea to the King's enemies during a war, or who trans- 
ports slaves on the liigh seas. However, since a State 
cannot enforce its Municipal Laws on the open sea against 
others than its own subjects,^ it cannot treat foreigners on 
the open sea as pirates, unless they are pirates according 
to the Law of Nations. Thus, when in 1858, before the 
abolition of slavery in Aineri(*a, British men-of-war molested 
American vessels suspected of (tarrying slaves, the United 
iStates rightly complained,® 
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' In the first raae, ho^^ever, a 
oertwn peroentam of the value is 
vary often conceded to the captor ns 
a premium and an eqnivalrnt for his 
ezpeniies (so-caUnd Htmt tU revmfM) 
(see details in Pradicf-FtNlcr^, v 
1$ 2496-2409). Thus ai^conlmi;; to 
English Uw (see §6 of the Piracy 
Aci^ 1650), a salvage of 12§ per cent, 
ia to he paid to the crew of a British 
wanhlp oaptoring the pirate. »Scc 
gen^y Wortley in B.Y., 24 (1947). 
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pp. 258-272. 

* See (’alvo, §§ 188-402 ; J.Awrence, 
§103; Pradier-Fod4re, v. §§2601, 
2502. 

* See t ' 'phen, Diprsf o/ fk€ 
rn’mimii Late, Articles 104-117. 

* See, however, the Lotus case die- 
oussed aliove, § 147(1. 

* Sec Wharton, ui. § 327, pp. 143, 
143 ; Taylor, § 190 ; Moore, 0. { 810, 
pp. 941-946. See also §S40A 
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pp. 07-534 — RaeaUd, La cham4 la baktine 4 mr l%bn (1928)— Binghatn, 
Report «/tU InUmaiUmdl Law of Fadfie Coastal Ftsksnes (1938)- Rieeen- 
fatd* /Weefion of Coastal Fishsries under International Law (1942)— 
TomaavTitch, Iniemaiional Agrwmsnts on Conservation of Marine Resoareea 
(1943)— Leonard, International Regulations of Fisheries (1044) --Hunt in 
192.3-1924, pp. 34-43— Jeaaup in Hague RecuexU 20 (1029) (iv.), 
pp. 401-514, and ui .U., 33 (1030), pp 12U-I38 -Rolak m .1 J., 44 (1950), 
pp. e70-«8). 

§ 281 . Whereas the fisheries in the territorial maritime 
belt can be reserved by the littoral State for its own subjects, 
it is an inference from the freedom of the open son that the 
fisheries thereon are open ‘ to vessels of all nations. Since, 


‘ Denmark, by her fishing regula- 
tions of 187^ silently dropped her 
olaim to an exclusive right of 
fisheries within twenty milea of the 
coast of Iceland . see Hail, $ 40 
Russia promulgated, in 1911, a 
statute forbidding the fiahenen to 
foreign vessels within twelve mites 
of the shore of the White Sea, hut 
the Powers protested against this 
encroachment ^n the freedom of 
the open sea. The regulation of the 
fisheries off the coasts of Northern 
Rnssia formed an important part of 
the abortive * Draft of Propose<l 
(lenerat Treaty ’ * between Great 
Britain and the (Jni<m of vSo\iet 
Socialist Republics m 192 i : liussia, 
No. 1 (192M> f^md. 2215 But m the 
Temporary h^shenes Agreement be 
tween Great Britain end Soviet Russia 
of Mav 22, 1930, the latter agreed that 
Britisi) fishing-boats may fish at a 
distance of from 3 to 12 geographical 
miles from the low- water mark ; Treaty 
Beriet, No. 22 (1930), Omd. 358,3. 

A case of a particular kind would 
seem to be the pearl fishery off 
Ceylon, which extends to a distance 
of twenty miles from the shore, 
and for which regulations exist 
which are enforced against foreign 
aa well as British subjects. The 
claim on which these regulations 
are baaed is one ' to the products 
of certaia submerged portions of 
land which have been treated from 
time immemorial by the successive 
rulm of the Ssland as subject of 
property Bodjttrisdiotion ' : see Halt, 


Foreign Powers and JuriidwtMn 
(1891). p. 243, n. 1. See also Wost- 
lake, I p. 190, who cites Vattcl, i. 
§ 287 Westlake bases the British 
pearl lishenos off the c(>ii*(t of Ceylon 
and in the Pernmn Gulf upon o(*cu« 
[latmn of the l)e<) of the sea. This 
Opinion of Westlake coinndes with 
the contention of Groat Biitain 
during the Behring Sea Arbitra- 
tion ; see Fart Capers, United 
States, Nc 4 (1S93), Ifehnng Sea 
Arbitration ArchiviW of His Majesty's 
<h»\4*rnroent, pp 51, 50. Some hold 
thrt view that the bed of the open 
sen IS not a posHible object of i>ccupa 
tion and that the evpUnation of the 
pearl hshenos off (Vylon and in the 
l^enuan Gulf lieing exclusively British 
IS to be found in the fact that the 
freedom of the open sea was not a 
rule of International I.«aw when these 
fisheries were taken into possesKion. 
See Oppenheim in ZA\ u. (11K18) 
pp. 6-10;, Westlake, i p. 203; 
Lindley, pp 88, 89; V<»rwerk in 
Strupp, Uort., i. pp. 190-191 ; Gidel, 
i pp. 488 501 , and Batschek, p. 210, 
who has foimd an explanation in 
Islamic tau. The submission that 
the beil of the sea^ >s not capable 
of occupation h cnniiMted by Hurst, 
op. fit. As to Bahrem in the Persian 
(iutf see Persia’s claim to owner- 
ship made in n protfst addressed to 
Great Britaiii againjft Article 6 of 
the Treaty of Jedilai between Great 
Britain and the He^jax of May 20, 
1927 : the protest wSs eirottUtod by 
the Seoretary-Oeoenil to the mam- 
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however, vessels remain whilst on the open sea under the 
jnrisdictioir of their flag State, every State possessing a 
maritime flag can legislate for the exercise of fisheries by 
its own vessels on the open sea ; and it can by an inter- 
national agreement renounce its fisliing rights in certain 
parts of the open sea, and can accordingly forbid its vessels 
to fish there. So whenever it is deemed advisable to restrict 
and regulate the fisheries in some parts of the open sea, 

States can do this through treaties. Such treaties have 
been concluded, first, with regard to the fisheries in the 
North Sea and the suppression of the liquor trade among 
the fishing- vessels there ; secondly, \^ith regard to the seal 
fisheries in the North Pacific Ocean ; thirdly, with regard 
to the fisheries around the Far6e Islands and Iceland.* 

§ 282. Fisheries in the North Sea are regulated by the FiBheriM 
Convention for the Regulation of the Police of the Fisheries 
in the North Sea outsi<le Territorial Waters,* which was Sea. 

here of the League on l)ereinl>er 2S, of the State of Flonda m ao far 4 a it 
1927— see Oj(jr. May 1928, pp. prohibited citisens of the United 

007. And »ee alvive, § 243 (n.) For btatea from using diving apparatus m 
details as to the a l>o\ cement loncd the taking of sponges within nine 
sedentary fiihenes as a ell as of those m nautical miles of! the coast of Florida. 

Australia TuniHia and Vcneeuela sec 1 he Court did not pronounce upon 
the Secntui RffHtri on ihr High .Sfus pre the validity of the statute in so far as 
pannl byKtan^oui for the International it affected persons other than citizens 
Law Commission in 1951 (A CX 1 42). ol the United States. See Borchard 

For a criticism of some intcnBtmg in 4 J.. 35 (1941), pp. 5Iu*ol9. See 

legislative attempts in the United bI^ki Bingham, on Inkr- 

States to assume jurisdiction o\er ntUwndl Jjatc 0 / Paeijk CoastcJ FtiiL 

fisheries in the high seas see Jessup enss(1938); Riosenfeld, FroUcIton of 

in A. J., 33 (1939), pp 129 138 Thus (\>asUU Fuihenes under 

111 a statute passed in 1938 b^ tbe Lau (1942) . Tjeonard, Internaiumal 

Senate of the United StaWn it was Regulation of Fishmee (1944), pp. 
recited that ' the shallow depths of 145 151 

the Behring bea must bo r^arded ' The question of the Exploitation 
as a slightly Htibmerged margin of of the Products of the Sea was 

the American Continent ' In another studied and reported upon by the 

biU, intniduced in 1937, it was asserteii U>ague of Nations Codiffcation Com* 

that the salmon spaaneil and Imti'hed mittec ' nee above, { 34, and Report 

in the waU*rs of Alaska is the pn> of Suarez, in AJ, 20 (1920), Spwial 
pertv of the United States, with the Suppl., pp. 231-241, with list of 
rosiik that it is illegal to catch it in treatlea vSee Jessup in /fngiis J^eeusd, 
the waters adjanmt to the United vol 29 (192<>) (4), pp. 405-511 ; Cidei, 

States. For a aimilar assertion pu4 1 pp. 464-4# v. 

forward by the United States m the * Martens, 2nd ser., 9, 

Behring 8w Arbitration see Uuter p. 556. The matter is exhaustively 
pacht, Anahgtte. § 99, In SktrioUta treated by Rykere, U rdginu Idgal 

T, Btalt of Florida (1941) 61 8. Ct. 924. tU h piche manUme dans la mer da 

the Supreme Court of the United ♦yord (1901). Tocarry out thenbUga- 
Statea upheld the validity of a sUtute Uone underUken by her in the North 
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signed on May 6, 1882, by Great Britain, Belgium, Denmark, 
France, Germany,^ and Holland. By its tennd a mutual 
right of visit and search was conferred for the purpose of 
ensuring the observance of its provisions. 

Bnmboiita § 283. For the purpose of prohibiting the sale of spirituous 
Nc^ drinks to persons on board fishing-vessels in the North Sea 
8m. and of licensing and regulating the bnniboats which sell 
provisions to them, a Convention concerning the Abolition 
of the Liquor Traffic among the Fishermen in the North 
Sea * was signed on November 16, 1887, by Great Britain, 
Belgium, Denmark, France, Germany,* and Holland. This 
Convention also confers a right of mutual visit and 
search. 

FuheriM § 284. A dispute between Great Britain and the United 
North Sf*t6s of America regarding the seizure by the latter State 
PseiSe of British Columbian vessels engaged in seal fishing in the 
Behring Sea outside American territorial waters was settled 
by a tribunal of arbitrators in Paris in favour of Great 
Britain,* and the parties were directed by the Tribunal to 
put in force certain regulations for the protection of the 
seal-fishing industry.* These regulations proving ineffective, 


Sea Fuheries C!oDvention» Great Britain 
en^tecl The North Sea Fieiberiee Act, 
1883 (40 A 47 Viet. c. 22). See alao 
the further Cunvention of February 1, 
1889 ; Martens, 2Dd aer.. 15, 

p. 568 ; and Tafel m ZJ,, 37 (1927), 
pp, 161 206, 267-276. 

‘ See, boa ever, a« to Ciermany, 
Article 272 of the Treaty of Peace 
(1919). See aleo the Oouvention of 
December 31, 1932, for the preeerva- 
tfon of plaice in the Skagerrak, Hud- 
eon, Jjegielaiion^ vi. p. 277 ; of Sept- 
ember 6, 1937, relating to preaerration 
of plaice and dab in the Skaggerak, 
ibid; vii. p. 827 ; the Convention of 
ICarch 23, 1937, on the regulation 
of meehea^ fishing nets and size limits 
of ibid., vh. p. 642 ; Misc. No. 5 
()937>, Cmd. 5494; and the Inter- 
natio^ Overfishing Convention of 
Aprfl 15, IMO : Misc. No, 7 (1946). 

* Bee Msrtens, 2nd ser., 

14^ p, 640, and 22, p. 662; Treaty 
Be^ No. 13 (1894). The matter is 
treated by GuiUaiime in B./.» 28 


(1894), p. 488, and by Tafel m Z./., 
37 (1927), pp. 222-249. 

• Kcc, however, as to Germany, 

Article 272 of the Treaty of Peace 
(1919). See also the Convention for 
the Suppretmion of the Contraband 
Traffic 10 Alcoholic Liquors signed at 
Helsingfors on August 19, 1925. It 
has b^n ratified by all the Baltic 
Btetes: 42, p. 73 ; Hudson, 

Ae^Wofion, iii. p. 1673; Riftrtoirt, 
lii. pp. 693-695. 

• See Martens, A’.B.G., 2nd ser., 

21, p. 439. The award is diseussed 
by Barclay in /?./„ 25 (1893), 
p. 417, and Engelhaiilt m R./., 26 
(1804), p. 386. and f.G., 6 (1898), 
pp. 193 and 347. S|^ also Tillier, 
Les pSebmes d$ pboAfS tU la Mtr 
de Behnng (1906) ; Bil|eh, VMvHan 
de VoathUragt inUrnMiowd (1908), 
pp. 70<91 ; and Leonsh, op. ctl., pp. 
56 78. 1 

• Bee the Behring Sto Award Act, 
a 1894, and Seal Fidberies (North 

PacNto) Act» 1895. f 
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a Ck>nvention respecting measures for the Preservation and 
Protection of the Fur Seals in the North Pacific Ocean ’ 
was signed on July 7, 1911, by (ireat Britain, the United 
States, Russia, and Japan. The Convention was to remain 
in force for fifteen years from December 16, 1911, and 
thereafter until terminated by twelve months’ written 
notice. 'I’he Convention prohibited the killing, capturing 
or pursuing of fur seals at sea in wide areas of the North 
l*aoifie Ocean. In 1940 Japan gave notice tf» terminate the 
(’onvention on the ground that, as fur seals feet! on fish, the 
increase, which resulted from the Convention, in the number 
of fur seals caused injury to Japanese fishing interests.* 
'I'he British Parliament enaetetl the Seal Fisheiies (North 
Pacific) Act, 1912, in onler to carry out its provisions. 
On May 9, 1930, the Unitt’d State.** and Canada conchided 
a ('onventmii for tlie preservation of the halibut fishery 
of the Northern Pacific Ocean and the Behring tSt'a.* The 
revised Convention of January 29, 1937.* prohibited the 
nationals and inhabitants of the Cnited States and of 
Canada to fish for halibut in the territorial waters and 
in the high seas off the westeni coast of the United States 
(including Alaska) and Canada hetw’een November 1 and 
February 15. Officials of either party were authorised to 
seize and detain persons and bouts of the nationels of 
the contracting parties fishing in violation of the t'on- 
vention and to hand them over for prosecution by the 
authorities of their State. Similar provisions wcie con- 
tained in the Treaty of May 26. 1930 (ratified on 
July 28, 1937) between these two countries for the 

protection of the sockeye salmon fisheries in the Fraser 


* See Marienn, 3rd scr, 

5, p. 720, and Treaty Ji^riee (1912). 
No. 2. Great Britain and the United 
State# had ab^dy, on February 7« 
1911» oonoluded a treaty conoermng 
the name matter ; aee Marten#, 

3rd aer., 5, p. 717» and 
Treaty Series (1911), No. 2&, And 
nee lieJand in AJ., 36 (1942). pp. 
400-406. 

* See lAooard. op. ciL, p. 90. In 
Article 9 <Kf the Peace Treaty of 1951 
Japan agreed to enter into negotia- 


tions with the Allied Pnuers so desir- 
ing for the conclusion of bilateral and 
multdateral agreements providing for 
the reflation or limitation of filing 
and the oonservatfhn and develop- 
ment of fiaher'ns on the high seas, 

• AJ., 25 (1931), Suppl., p, 118. 

« AJ„ 32 (1928), Suppl., p. 71. 
For the Regulations issUM in 1941 
by the International Fisheries Com- 
mission m pursuance of the Conven- 
tion see 35 (1941), Suppl. p.184. 
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Biver system.* In 1$>5I the United States, Canada, and 
Japan formulated, at a conference, a ‘ Proposed International 
Convention for the High Sea Fisheries of the North Pacific 
Ocean.' A novel feature of the proposed treaty were pro- 
visions for abstention of some of the parties from fishmg in 
specifie<l areas left open to fishing by the other parties. In 
addition, the Treaty contains provisions for conservati^ 
measures to apply to all parties if accepted by them on 41 
recommendation of a Commission to be established in 
accordance with the Treaty.® 

§ 284fj . The Convention of February 8, 1949, for the North- 
West Atlantic Fisheries provided .machinery not only for in- 
vestigation of the stock of fish in the area (subdivided into 
sub-areas for administrative pHri) 08 es) covered by the 
Convention, but al^o for essential regulation in eases in 
which investigation shows such regulation to be desirable. 
However, such regulation is subject to the agreement of 
all States represented on the commission (panel) concerned 
with any given sub-an‘a.* 

§ 285. For the purpose of regulating the fisheries outside 
territorial waters around the FarOe Islands and Iceland, 
Great Britain and Denmark signed on June 24, 1901, the 
Convention of London,* whose stipulations are for the most 
part literally the same as those of the North Sea Fisheries 


■ AJ., 32 (I93S), Suppl., p. a?. 
See, aa to these treaties and other 
treaties for the protection of th«^ 
North Pacific Fiabenca, Ireland in 
AJ., 36 (1042), pp 406424. And 
aee generally on the Alaskan salmon 
hsheries Leonard, op, r%t , pp. 121-136. 
In 1640 Canada and the Cnited States 
eofiotnded the Great Lakee Fishery 
Agreement: U.S. Executive Agree- 
menta Series, No 162, Leonard, 
op. cit., pp. 115-120. See also Homer 
and Baraee, Nohh Pacific Fukeria 
(1939). For e*:amplo8 of concurrent 
natknal regulation giving effect to 
these treaties, see the Canadian Act 
of 1930 feepeeting the Convention 
relating to sockeve salmon fisheries, 
and the tJnited States Act of 1947 ; 
the Gsnadiaii Northern Pacific Halibut 
Fiidiei 7 Aelof 1987; and the Begnla- 


tions of the International Fishenes 
Commission concemmg Halibut Fish- 
eries approved by the l^resideat of the 
Initf'd States in 1949 {Laws and 
H^gulationa on the R^^me of the High 
Seae, V.S. FuWicolion, 1951, vol. i.. 

pp. 200-222). 

■ Nee Allen in A J., 46 (1952), pp, 
310-323, and Mak, t6fd.. pp. 323*330. 

* For the text see vlJ . 45 (1961) 

Suppl. p. 40 ; Treaty Senes No. 62 
(1950), Cmd. 8071. ^he Convention 
waa signed by Franee^ Italy, Norway, 
Portugal, Spam. Cai^a, Denmark. 
Iceland, the Cnited Kingdoin and the 
United States, fiv lf5T it bad been 
ratified by the five (last-mentioned 
Stotos. . 

* See Martens, 2od ser., 

33 (1906), p. 268; Treaty Series No. 5 
(1903), Qmd. 5494. 
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Convention, concluded at The Hague in 1 882.* An additional 
article of the Convention of London stipulates that any 
other State whose subjects fish around the Faroe TalanHa 
and Iceland may accede to it.* 

§ 285a. On September 24, 1931, a widely signed con-N«8“i“- 
vention was concluded for the Regulation f>f WhaliAg.® 

It laid down that licences are recjuired for vessels engaged 
in V haling, and that the contracting parties are bound to 
supply relevant* information to the International Bureau 
for Whaling Statistics at Oslo. A further agreement for the 
regulation of whaling wa.s signwl on June 8, 1937,< an<l 
supplemented by Protocols signed in liondon on June 24 
1938,® and February 7, 1944.* The Convention for the 
Regulation of VA'haling of December 2, 1946,’ consolidates 


* See above, f 282. And see Oidel, 

1 pp 422 43.', 

* In 1943 an (nternatioridl Fisht ne’i 

Conferonce met in l^ondtm at the 
invitation of the UritiMh Government 
ind ndopted a Draft CJonvention 
( Mist N t. .3 ( UM3), Cmd. reUt 
mg to the policing of tiihenos and 
im^asures for the protection of im- 
mature Hsb. Hie t'lmferenee ivas 

att4*nd»d by representative’* of Bi»I 
giiiin, Canatbi, Denmark, Kire, fVance, 
Iceland, the NetherlandH, Newfound 
land, Nnr«a>. Poland, Portugal, 
Spam, Swwlen, and the riiited King 
dom The Draft Convention wa-^ 
intended t^i replace by a single (Vm 
vrntion the Anglo-French (kmvention 
ol IK39 iin tho Oynter and Other 
Fishery on the (Vmita of (ircat 
Britain and France (BnttsA and 

Fiwijjf*! State Papers, 27, p 983; 

l^onard, op, ciV., pp. 31-12), the 

North 6 m Fiaheriefi Convention (see 
aliove! i ^2), the Fwija Islands ami 
Iceland Convention of 1901 (see above. 
S 265)^ and the Agreement of 1937 for 
the regulation of meshes of liahing 
iiete (see above, p. 620, n. 1 ). See aU* 
Final Act and Convention of the In 
Wrnattonal Overfishing Oonforenie, 
1945. Cmd, 6791. 

^ A.J.. SO (1936), Snppl.. p. 167 • 
Treaty Harm, No. 33 
4751. The Conventkfti was ratifiwi 
bv Great Britain in October 1934. It 
Entered into force in January 1935. 
See Whaling Industry (Itegulation) 


Act, I9.J4 ^24 and 25 Geo. 5, c 49), 
and the Whaling Industry (Ship) 
lli^gulations, 1934 fS.K. & 0,, No. 
961 ) And <>cu Kaestad in HJ, (Paris), 

2 (19281, pp 595 642 ; Jessup in 
Hague Recufi!, 29 (1929) (iv.), pp 
inl 503 ; Wiilgast in Z.W, 21 (1937), 
pp Ml 172, nod 23 (1939), pp. 1-22, 
Vallame in 4.J , 31 (1937), pp. 112- 
119. Leonard m 4.J., a5 (1941), 
pp. 1K>-11.3. 

M'md 54S7 (1937), AJ, U 
(1940), Siippl . p 108, Hudson. 
tequUihun, \\\ p. 754 It entered 
into forie on Ma\ 7. 193H, after having 
lieen ntifieil 1 »n (ireat BntBio, the 
(Tmted States Germany, Kin, New 
Zealand, and Nfinvay ; Canada and 
M*‘\ieo acceded 

» A../, 34 (1940), Suppi., p. 115; 
Hudson, vn p 762. The 

Convention 1937 i-v of wider scope 
than that of 1931 and applies also to 
grev whales. 

• This Protocol was inteiid**<i t<» 
regulate whaling for the first season 
in which whaling operations were re- 
siimeii after the cessativir of hostilities 
h provides that the number of 
lialeea whales caught . . shall no* 

exceed 1 6.000 hluo w hale units ’ : Patu 
Papers Misr. .No, I (1944), Cmd. 6510. 

’ The Convention entereil into force 
in 1948 after ratifications had l«en 
deposited on behalf of Australia, the 
Netherlands, Norway South Africa 
Soviet Hmnia, Unit^ Kingdom and 
United States. For the text see 
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]^vious agreements on the subject. It prohibits the taking 
or killing of grey whales or right whales as well as calves or 
suckling whales or female whales which are accompanied 
by calves or sucking whales. It also forbids to use a factory 
ship or whale catcher attached thereto for the purpose of 
taldng or treating baleen or humpback whales in the areas 
specified in the Convention. It provides for the establish- 
ment of an International Whaling Commission entrusted 
with the task of conducting studies and colheting and 
disseminating information as well ^ of amending the pro 
visions of the Convention with regard to determining the 
categories of protected species, open and closed fishing areas, 
methods and intensity of whaling, type and .s].iecification 
of permitted gear and apparatus, and the like. However, 
these amendments are not binding upon those Contracting 
Parties which object to them. 

Inter- § 286b. Notwithstanding the increase in the number of 
treaties, both multilateral ami bilateral,^ regulating fisherii's 

tam of on the high seas, it is probable that only the wuifcnnent of 
an overriding power of regulation upon .some international 
authority may be able to cope successfully with what is 
both a problem of considerable economic ini|K)rtance and 
an actual and potential cause of intoniational fricti«m. 
Although comnlissionR and other bodies have been set up 
for that purpose in various treaties, the recommendations 
of such bodies are not, as a rule, binding upon the parties 
unless voluntarily accepted by them.* Moreover, such 
regidalions are not binding upon States which arc not jiartics 
to the treaties in question and which accordingly may be in 
the position to frustrate tbo piiqiose of the ri'gimo thus sol 
up. Also, apart from the stUl imcertain emanations of the 
doctrine of abuse of rights,^ there appears to b4 nothing to 
prevent a State from wasteful or predatory condtact, through 
the activities of its nationals, on the high seas lE the ncigh- 

Tntity Ssrirs No. 6 (1940). Cmd voLi., p. 241). And iw aimve, H S84, 
7604 i AJ., 4.S (IMO). 8uppi. p. 174 284<i. T 

> For u insUnce uf the latter eee *See}284aetut|ie North-Weet 
the Agreement of April 13, 1949, be Atlantia Fiaherirs (/Snventioo tad 
tween Italy and Yugoekeia (Imo* ) 2ASa ae to the Oonfention for the 
and Stgnlathiu on JUgiine o/ tit Regulation of Whaiiugl, 

Sigi Seat, (f,N. PMieahon, 19S1, ' See above, { iSSoo. 
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bourhood of the coasts of other States. For those reasons 
the proposals, recounted above, ^ for an obligatory inter- 
national regulation of fisheneh on a general or regional * 
basis, far from being confined to (oastal fishenes, appear to 
be of general application * 
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H>dp I §211— rau<hilJf 4§ 483 (29) 4HM PruliM > nltn* \ §2518- 
M<»rignhAc, 11 p 512 llarkwnrth i\ 319 ,i pp 210 211- 

Riviff i pp 214 38t> IVio u §s22 xml f oh H 1139 1142 Jjiutpr 
bach Du ihwhtdiqunq uttfr-MM »W/f r T(h miphinkaM (1889) lAnrlrw 
Zur Lehte tr/m ivl/irrf/}i/Mun ScftuL (/ft suhtumntn rehgrapk^nkaUl 
(ISW) tlouhannaud I es <abh4> nouxn anti 9 {Vii)4) Tunaiilt in R,I 12 
(1880) p 251, 13(1881) p 17 1 idt) 1 pp 41'!> 421 - Higgina and Ct>l 
ombo« §§32" 325 {nvvattf H (192‘*) j pp 171 1<10 and (1927) iii 
pp 290 209 and Riw hilKui nf the Inntitutt it Intirnitunal Law in 4 J 
21 (1927) pp 728 729 uid i6i / 22(108) ^iMdilSuppI p 138 
iilfto tlu liliMturo q« lUd 1»( I w \ 1 II It M inrni nrement of § 214 

§ 2^6 It IS a consequence of the fieedom of the open Telegraph 
sea that no State tan ]>ie\ent another from laying 
graph and telephone fables in an\ part of the open sea. Sea per 
i^hetcas no State need allow tins within its territorial™*^*^ 
maritime Ixdt As m course of tune numerous submarine 
cables i^ere laid, the question as to their piotectioh a^e. 

Already ui the United State> {iroposed an internal lonal 
convention loi this piiipose but the matter was dropped 
m eonbequeuce of the outbreak of the Franco Prussian war. 

The Institute of Intel national l..aw took up the matter in 
1879* and, recommended an international agreement. In 
1882 France issued imitations to an int^Tnational con- 


* Socabo\(* §§ 155iui (p 215 n 3i, 
284 2S5a 

• hw the Agrt»em»nt for the 
K«tab|]»hiiiont of a (.mnc^ral Kislu mvj 
Council for the M<'«titerrin< in of 
Sept<»mber 24, U>49 ^igiwnl b\ 1 rain < 

ItaK. thn fjclmiton furUN 
th<< UniUHl Kingdom awl \ usciw! i\i 1 
Tnjaty Series No 15 (1952) <3iid 
860S* TIicmj OTiwta also nn Indo 
pooifio Fisheries (hmnoil and a Utin 
Amerioan Ftskcni«s Counnl there 


in also hihtoml arraagoincnta On 
January 25 1949 the United SUics 
and Momio atgiicd a Contention for 
the I M ibli'ihinent of an International 
Conimisaion tor the Sciinfifit In 
listigation i j 45 (I05I) 

SiUpl p 51 and 'Id Yxlow, p 997 
( Vppendix) 

* For the lit4 ratiirc on th»» subject 
above ^ 281 

* See 4nnwiire, m 351 394 
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ference at Paris for the purpose of regulating the protection 
of submarine cables. This conference met in October 1882, 
and again in October 1883, and produced the International 
Ck>nvention for the Protection of Submarine Telegraph 
Cables which was signed at Paris on March 14, 1884,^ by 
Great Britain and twenty-five other States. 

^ principal provisions are os follows : 

Frotec- (1) Intentional or culpably negligent breaking or damaging of 
Sub ^ ^ punished by all the signatory P(»wer8,* 

nSriiie except in the case of such damage having been caused in the effort 
Telegraph of self-preservation (Article 2). 

Cables ^2) Shi])s within sight of buoys indicating cables which arc being 
laid, or which are damaged, must keep at least a quarter of a nautical 
mile distant (Article 6). 

(3) For dealing with infractions of the interdictions and injunctions 
of the treaty the courts of the flag State of the infringing vessel 
are exclusively com|>etent (Article 8). 

(4) Men-of-war of all signatory Powers have a right to stop and 
verify the nationality of merchantmen of all nations ^hich are 
suspected of having infringed the regulations of the treaty (Article 10). 

(5) All stipulations are made for the time of peace only, and m 
no wise restrict the action of belligerents iliiring time of war.'** 


VIII 

WIRELESS (JOMMUNK’ATION (>N^ THE OPEN SEA 

Iliagina in Hall, § 42&<»Hy<le, i. $§ 192, 193- Fauchille, $§ 531 (22)-531 (35).- 
Di-apajmet, 433 quaUi -Oiclrl, i pj> 51.) .HI** hu duthlhi^e Teh 

gmphif, »*to. (1908) Schnrth. fhahtl/t«( Ttlegraphe vntl VtAkrrrerht {WHiH) 
- LmUmIsIkh; hir ihahthf^f Tthgraph^ I MMi')) Kan-ion ]he druhthtse 
Tekoraphie tm IVi/ivrmAl (1910) - Thuiii, Iht h unUtd*ligr9lphu rm IMit 
(1913)- l)<’\«ii\, La Wgraphu mtih fil (lOH) LK\u*nKaid, Ihe tntei 
mUwnale Hodiotilegrapkie itn wUrmihonakn lift hi (ini.l) Kollaitfi in 
H/i., 13(1900). |)|) i)S 92 Fauchille in Amtvum JI (l!M>6) pp “JO 87 
Meurer and Poidin iii H.(L 10 (1909), pp. 70 and 201 Hot* Itim* Imw of 

* 8ec Martensi^ N.R.O,, 2nd ser., the Treaty of Peace of 191 9. 
ll,p.418l,andTafrlm Z,/.,37(1927), ■ See the Siihmarbie Telegraph 

pp. 210-222. For a suggestion of an Act, 1880. ^ 

international system of telegraph • Scebelow, vol.n 52 h; andseetao 
cables, eee Catellani in /2tvt>to, 2nd awards of a Ilntish-Ai|cr{<an Claims 
ssr., 7 (1918), pp. 101, 102. The Oomnumion upon inciifenta occurring 
Convention of 1884 was revived as In the Spaiilsh-Americin War ; 
regards Germany by Article 282 of 18 (1924), pp. 835-840. 
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the Air (1911), pp. 97-1U2— Uigcin* and CidomUni, ff 33i)-324- -Stewart 
in AJ., 22 (l»2l»). pp. 2849. 

§§ 287a and 2876. As the result of international con- Wirelen 
ferences in Berlin in 1906 and London in 1912 three2l“j„.. 

mnnicfir 

important International RadiotclegrapLic Conventions on 
were signed and ratified by a large number of States, 
eluding Great Britain. The Convention of 1912 provides 
for the reciprocal exchange of radiotelegrams between ship 
stations and between * coast stations ’ and ' ship stations ’ 
controlled by the contracting parties and the linking up of 
the coast stations with the general inland telegraphic 
systems, without distinction based upon the radiotelegraphic 
system adopted. Absolute priority is given to distress calls.® 

The Convention of 1948 for the Safety of Life at Sea includes 
a comprehensive chapter on ra<Hotelegraphy and radio- 
telephony.^ 1’hc administrative work is undertaken by the 
International Telegra])h Oiliee at Berne. In 1927, at a con- 
ferenee at VViushington, a new Internal ional Radiotelegraph 
Convention with a s(‘t (d Annexed Supplementary Regula- 
tions wa»s concluded l)y the repiesentatives of seventy-live 
Governments.'^ It defines * radio communication * as * the 
transmission by radio of writing signs, signals, pictures, 
and sounds of all kinds by means of Hertzian waves/ and 
applies to all radio stations open to the international service 
of public correHjH)ndence, and thus greatly extends the s^^ope 
of the earlier (•onventl<>n^.'' 


* As to communication over land 
8eo al)ovo, 174 and 197/. 

* Marions ^ , :ird wr, 3, 

p. U7 ; p. )r>H ; and, fm the 

Couvontion ot 1912, .Martens 

3rd Her., 11, p. 270, and 
Treaty Series No, 10 (191.7). Ami 
«eo Article 2H4 of the Treaty of I Vaco 
with Gennany ]1919), and Artiilc 230 
of the Audtnan Treaty (1919) 

* For ioatanco, \t aaa jM.s»ibk> 
before 1906 for the followinj? caao 
(see Haseltine, op. nt., p. n>l), 
to which the delegate of the 
United States drew the attention 
of the Borliu Conferenoe, to oocur 
in relation to a ship belonging to 
a State which had not signod 
the Additional Convention. The 
Amerioan steamer JUbanon had re- 


cened orders to search the Atlantic 
for a arecketi vectsel whitu offered 
great danger to na\igatioii. The 
Ldnimn came aithin communicat 
ing reach of the liner VaderUtnd, 
and mquirod by wireless telegraph) 
whether the Vad^^rhnd had seen the 
wreck. The I aderland reiiiotd U) 
reply to this question, on the ground 
that she was not permitted to enter 
into communicat ion with x ship pro- 
vulei] with a wireless apparatua other 
than the Harconi. 

• Sjee alH>vc J LXm. 

• L.S,T,S.^ vol. 84, p. 97 ; Hudson, 
lAsgUlQtw%t hi. p. 2197 ; A 23 (1929), 
8uppL, p. 40. And see above, { 197/. 

• 8eo Stewart in AJ., 22 (1928), 
pp. 28-49* 
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IX 

THE SUKFAOE OF THE BED OF THE OPEN SEA 

Westlake, i. pp. 190, lOl—Liodley, pp. 68, 69-FauohUle, §§ 483 (6), 483 (7), 
483 (36)— Verdwss, pp, 220 221 - Smith, li. pp. 118-123— i*idel, i. pp. 
498-600, 607 et seq . — Hurat in B.F., 1923-1024, pp. 34-43 lnt€rn(du)ncd 
Law Assoc, Rtporl, 46 (1052). pp. 143 178. See also siune of the literature 
cited al)o\c. f 281, and boluw, ^ 287d 

HmSot- § 28766. As natural resources become more and more 
face ef 

tile Bed ^^cbausted and as scientific invention and engineering skill 
el tile advance, it may be expected that mankind will devote 
'increasing attention to the exploitation of the surface^ of 
and the subsoil beneath 'the bed of the open sea The 
subsoil is considered in the following paragraph. The 
question whether the former is capable of o(‘ 0 tipation is at 
present controversial. There has been a tendency in the 
past to assume that the surface of the bed upon which the 
open sea rests must be likened in legal condition to the 
waters of the open sea themselves. But when regard is had 
to the arguments which brought about the abandonment of 
the former claims to occupy the waters of the ojien sea, 
namely, the argument in the words ofGrotius {!!Fiat occuputto 
turn procedil nisi in re iermiwita (a theoretical reason), and 
the argument that the freedom of the waters of the open 
sea is essential to the freedom of intercourse between 
States (the 'main practical leason), it must be con- 
ceded that these reasons do not apply to the surface of the 
sea-bed or to its subsoil. In fact there exist numerous 
cases in which States habitually exploit through the activity 
of their nationals the resources of the surface of the sea- 
bed.* Although it is traditional to base some of these oases 
on the ground of prescription, it is not inconsistent with 
principle, and is more in accord with practice, ^ recognise 
that, as a matter of law, a State may acquire*, f(|r sedentary 
fisheries and for other purposes, sovereignty aid property 
in the surface of the sea-hod, provided that in sq doing it in 

^ Attoag the commodities At present and other shell-fish, sponges, 

obtained n^m the surface ol the eoral, amber, ebank. " 
sea-bed map be mentioned oysters * See Hurst, op. of.i 
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no way interferes with freedom of navigation and with the 
breeding of freo-swimming fish.^ This i« a case in which the 
requirement of effeotivencKS of occupation must be inter- 
preted by reference to the reason of the thing and to the 
judicial and arbitral pronouncements in which such effect- 
iveness is treated as a matter of degree determined by the 
nature of the area in question.^ In so far as the right of the 
State to the continental slu'Jf appurtenant to its territory has 
come to be recognisi'd by International I^aw, such right 
extends both to the subsoil of the sea and to its bed.® 


X 


THE SUBSOIL BENEATH THE BED OF THE OPEN SEA 


See most of the literature cited § 27866- Lindle^, pp. C9-71 — Giclel, 

1. pp. W)?-'*!! — Sibcrl, pp *i71 (»73 -I nt* rn4ituf/tfil Law Afi^onatwn Hejiort 
(Uepurt by Feith), 43 (IlllS). pp m 44(10:)O). pp. K7.138-Lautcr. 
pacht ui li.Y , 27 (19rK>) pp TH 403 WaMook in Sor^efy, 36 

(1050), pp. U7.I2I. 


§ 287c, The subsoil beneath the bed of the open sea RuIm 
requires special consideration, on accourt of coal or other 
mines, tunnels, and th(‘ like, as well as in relation to the rights Subioil 
in the continental shelf,^ If the subsoil beneath the bed of 
the optMi sea stood in the Niine relation to the open sea as the 
the subsoil beneath the territory of a State stands to that ^ 
territory,® all rule.s coneenung the o]>en sea would neoes'iarily 
have to be applied to the sub.soil beneath its bed, and no 
part of tliis subsoil I'oiild i^ver come under the territorial 
supremacy of any State. However, it would not be rational 
to regard the subsoil beneath the bed of the open sea as an 
inseparable appurtenance of the open sea, in the same way 
as the subsoil beneath the (errilorial laud and water is an 


appurtenance of such territory. The rationale of the o|)en 


^ Sm to the name effect Westlake, 
Fanohille, Hunt, op. ci^.i and Ver- 
droai, p. 22i : but ece lindlo, op. at. 
At to the Ceylon pearl fithoiy see 
above, p. 618, n. t. For an instance 
of a regulation of oyster tisheriea 
in the open tea without any afisertion 
of eoTereigaly, see the Declaration 
llgiied by Great Rritaln and France 
0^ Septomber 29. 1923: Treaty 


Series. No. 31 (1923), Cmd. 1996; 
L,N.T,S,, 21, p. 13b. See also Smith, 
11. pp. 142-164, 

* Soo alK vc, $ 225. 

* Sec below, § 287(f. 

* See below*. § 287</. 

^ See above, §§ 173, 175. As to the 
subsoil of territorial waters see Gidol, 
ill. pp. 326-332. 
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aea being free and for ever es;cluded from occupation on the 
part of any State k that it is an international highway 
which connects distant lands and thereby secures freedom 
of communication, and especially of commerce, between 
States separated by the sea.^ There is no rt^ason whatever 
for extending this freedom of the op<‘n sea to the subsoil 
beneath its bed. On the contrary, there are practical 
reasons — having regard to the construction of mines, 
tunnels, and the like — which, apart from the wider issue 
involved in the now recognised claim to the continental 
shelf, compel recognition of the fact that this subsoil can 
be acquired through occupation. 'CJie following five rules, 
which are not exhaustive, commend themselves with regard 
to this more limited asjK^ct of the question.^ 

(1) The subsoil beueath the bed of the open sea is no man's 
land, and it can be acquired on the part of a littoral State tlirough 
occupation, starting from the subsoil beneath the bed of the 
territorial maritime belt. 

(2) This occupation takes place ipso facto by a tunnel or a mine 
being driven from the shore through the subsoil of the maritime 
belt into the subsoil of the open sea. 

(3) This occupation of the subsoil of tin* open sea can be extended 
up to the boundary line of the subsoil of the torritoriHl maritime 
belt of another State, for no State has an exclusive claim to occupy 
such part of the subsoil of the o{>en sea as is adjacent to the subsoil 
of its territorial maritime belt. 

(4) An occupation of the subsoil beneath the bed of the open 
sea for a purpose which would endanger the freedom of the open 
sea is inadmissible. 

(5) It is likewise inadmissible to make such arrangements in a 
part of the subsoil beneath the open sea which has previously been 
occupied for a legitimate purpose as would indirectly endanger the 
freedom of the open sea. 

If these five rules are correct, there is nothing to prevent 
coal and other mines which are being exploited on the shore 
of a littoral State from being extended into the subsoil 
beneath the open sea up to the boundary lino the sub* 
soil beneath the territorial maritime belt of anotper State* 
Further, a tunnel which might be built between tvk> parts of 

Soe above, { 259. * As to the oontineatal shelf see belSw, 1 2874*^ 
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the same State separated by the open sea — ^for instance, 
between Northern Ireland and Scotland-^ -would fall entirely 
under the territorial supremacy of the State concerned. On 
the other hand, for a tunnel lietweim two different States 
separated by the open sea- -as, for instance, the proposed 
Gibraltar tunnel between the Spanisli coast and either 
Tangier or Ceuta, — special arrangements would have to be 
made by treaty with regard to the territorial supremacy 
over that part of the tunnel which runs under the bed of 
the open sea.^ 

§ 287d. P’ollowing upon the Proclamation of the President 'Hw 
of the United States of Sej)tembor 28, 194.*), a number of^^ 
States have asserted rights to the so-called continental shelf. 

In that Proclamation ® the (Jovernment of the United States 
dechin*d the natural resources of the subsoil and sea-bed of 
the eontincittal shelf described ‘ as an extension of the 
land-mass of the coastal nation and thus naturally appor- 

' Thf ProfKmd f'kann^l TunueL could not be realisod, since piibUo 
It 11 of interest to give H<»mc details opinion in Great Britain woe for 

eoncoming the project of a (liunnol imlitical reason opposed to it. And 

Tunnel between l)o\ or ami <\dain (see although rf{>eated atteiupta were 

Oppenheira in 2 pp. MO; made both Wforo and after the First 

lUibin in W.6\, 15 (11M»8), pp, 50 77 ; World \N ar tt> revive popular interest 

Hataohek, p. 210 ; Verdn»M, p. 221 ; in the projort, no progress has been 

Fauchillo, 48H (35) 1^3 (3S) ; J..ind' made (boe Fell, The Pitetthn oj the 

ley, p. 70 ; liam, Jm qnciytwn du lunutl ('hauhfl Tunnel Qiie^ion in May 1914 

soii« (a 3/anrAe (10.33). Already some (lOU), and The Channel Tunnel, iis 

years befont the Franeo.lVu.ssian War /'twoffon tn Orfober VJ21 (1021)). The 

tbepoasibility ofsuelk Atunnel WHsdis- rapid dexelopment of axiu'^ion is 

cussed, but it was not until IS74 that radically ohaiuKing the problf'iu. For 

the first proliniinar) <«tepH were taken. an expression of British official 

The Rubaoil of the ('‘lianncl was geo. opinion sec the Statement of ttie 

logically explored, plana wvn* workeil Ptiine Minister (Mr. J. Kamsay 

out, and a shaft of more than a mile MauPonakllin the House of Commons 

long was tentatively horcxl from the on July 7, 1021; Hansard, Commons, 

English shore. In IM70 an inter- 1024, vol. 175, eohimni 1782-1786. 

national eommiaiion, appointed by And see for the Statement of Policy of 

the British and French GovemmentH the British Government of June 4, 

and eoniprising three French and 1930. regarding the Chann^ Tunnel, 

three British meniliers. made » rejMirt (1930), f’md. 3591 ; Briltsh and 

on the construction and working of Foreign State Papers, 134. p, 1. 

the propose^] tunnel (see Pari. Papers, 

0. 1570, lieport of the Gommiasionen • For the text sec .4,J., 40 (1910). 
for the Channel Tunnel and Kailway, Siippl. p. '7. and Laws and RegrM- 

1876). The report enclosed a inorao- tione on fht Regime of the fiigh^ Seas 

randum, reeommended by the com- (published in 1951 by the United 

miasioneni as a basis for a treaty Nationa), vol. i.. p. 38. In the latter 

between Groat Britain and Praiir© volume there will be found, on pp, 3- 

oonceming the tunnel. In spite of 44 and 299-3(15, the relevant proolama- 

thla elaborate preparaUon the project tioha of most other States. 
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tenant to it * — ^beneath the high seae but contiguous to the 
coasts of the United States to be subject to its jurisdiction 
and control. Similar proclamations were subsequently 
issued under the responsibility of the United Kingdom by 
oertain States under its protection ^ and by a large number of 
other States,* including Argentina, Chile and Peru. While 
in most cases the relevant proclamations expressly dis- 
claimed the mteution to affect the status of the high seas 
and the superincumbent air space, the three last-mentioned 
States, as well as some other T^tin American States,* com- 
bined the assertion of rights to the continental shelf with 
wide, though somewhat indefinite, claims to the sea above it. 
These claims, which must be regarded as having no founda- 
tion in International Law, have met with protests on the 
part of the principal maritime Powers.* 

The reasons which have inspired the conee])tiou of the 
freedom of the sea and wliich a.ssibtcd in its development 
are not, it is asserted, in conflict with the recognition of the 
rights of the coastal State to exclusive exploitation of the 

^ Namely, various Arab Sheikh- li&w of 1910 in which the equivalent 

doms in the Persian Gulf, including of the exproa^itni * cont mental tihelf* 

Bahrein. Kuwait. Abu Dhabi and ia used throughout (/^ir6 and Hegula- 

Quatur-— all imned in 1949, Previ- ttons on th^ Hegimf of*the fJtgk Seaa, 

ously. in a Treaty of February 26, vol. i. (1051). p. 19). 

1942, with Venezuela relating to the * Thua the PonMtitut um of K1 
submarine areas of the'Oulf of Peiwa Salvador of 1969 la>B down that the 

(Treaiy Series, No. 10 (1942). <*md territory of the Uepublic ‘ ini bides the 

6400) the two countiiea agreed to adjacent seas to a distance of two 

recognise rights of sovereigntj (»r hundred nautical juilcs from low- 

con^l which may be acquired by water mark and (onipnges thi' eoiro- 

either of them m the Kubmarine areas spending aenal space. subHuil and 

of the Gulf of Persia as delineated by continental nitelf.* 

the Treaty. Proclamations of the * The protests of the United States 
continental shelf or instniments of a and of the United Kingdom, respoot- 

like nature were also issued by British ivciy, against the proclamations or 

authorities in the Bahamas (1946), enactments of Peru. Ohilk*. Honduras, 

Trinidad (1945). Jamaica (1948) and Yugoslavia, Keundor. (Josta Uica. El 

Bntish Honduras (1949). Salvador, Saudi Arabia. Argentina 

’ These include, in addition to those and IccdaiKl will bo founc| in Laus and 

mentioned in the text : Mexico (1945). Begitlaltonn on the iUgim of the High 

Panama (1946). Costa Kica (1948). tSe/is, vol. i. (1961) and fnUrnational 

Iceland (1948), Guatomala (1949), (ouft of Jntivet, Angga-Hniewegian 

the Ph^ppines (1949), Saudi Arabia Fnheritu case, PleadtngjiL Oral Argn^ 

{ )949)> nqpd uras ( ) 960), Brazil ( 1 960), ntes/s, JOoenmenia, vol. 2, bp. 743, 747, 

Pakistan (1960), £1 Salvador (1950), 750, and vol. 4, pp. 574, w3, 689, 592, 

Yugoslavia (1960), Isrpcl (1963), 596 and 601. Some of tiesc pixkests 

Australia (1953). Some ot the pro- bad refereiu^ to the limit W territorial 

elamations and enactments are limited waters 6xed in otmneotjan with Uie 

to fisheries^ as was the Portuguese continental shelf. * 
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nfibtural roAOuroes of the sea-bed and the subsoil of the 
continental shelf. The direct proximity of the coastal State ; 
the fact that the continental shelf constitutes a natural 
prolongation of its territory and that the mineral deposits 
of the shelf and of the mainland may form a common pool ; 
the special interest of the coastal State in the exploitation 
of the resources of the continental shelf ; the circumstance 
that it is, geographically, in the best position to do so ; 
and its legitimate reluctance to pc^rmit other States to 
establish themselves, for that purpose, in the direct prox- 
imity of its coast - all these factors, it is said, substantiate 
the reasonableness of tlie claim of the coastal State to these 
areas. Whatever may be the deductions made by writers 
from the notion of the freedom of the sea in relation to its 
sea-b(*d and subsoil, such dc^d actions cannot, according to 
some, prevkP in relation to the possibilities, revealed by 
modern science and dc*velopnicnts, of exploiting the resources 
of the bed of the sea and its hubsoib It is, on that view, 
consonant with the nature' of things that the conception of 
effectiveness as a condition of possession or acquisition of 
title should in this cose be ajiplied only in a general and 
substantially figurative maimer -as, indeed, it has been 
appliecl in the past to .some situatkms relating to title to 
territory.' 

While the geographical notion of the rontinental shelf — 
conceived as tlie submarine areas cimtiguous to the coast 
up to a j)oiut v^here the sea is more than two hundred metres 
deep-- may give rise to difficulties,^ and although it intro- 
duces a measure of actual inequality as between various 
States,® it has now be<'ome widely accepted and i.s believcKl 

> See Abo\ e, $ 22r>. the continental shelf must be u parried 

* Thus, for instnnre, in miinc area^ as the i^eneral rule, it a nilr « hich is 

--aain the Persian (ilull then' e\HtM subjeit to equitable modifications in 
no continental shelf pniper inasmuch spt'cial n^piousN in whnK siibmeu^H! 
M the sea doen not nwh a depth an^as, of a depth less than two hun- 
of two luinditMl motnstt (six hundred dml metres, situated in CKinsiderablc 
feet). proximity t the coast arc separated 

* in some omintries the continental b> a narrow channel, deeper than two 
shelf eixts abniptl> m-ar the tHiast hundred luetres, from the part of the 
In ita lieport (see Im^ow. p. bio) c«uitmenta) shelf adjacent to the 
the Internatioiial Law OomnuKuon coast. In such caaes, it was stated, 
pointed out that althougli the depth the shallow areas must bo regarded as 
of two hundred metres ns a limit of contiguous to that part of the shelf. 
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to express accurately the notion of coastal submarine areas 
as constituting the natural seaward extension of the terri- 
tory of the State. 

It probably matters little u'hothor the rights of the 
coastal State in the continental shelf are described as 
exclusive rights of exploitation and exploration of the natural 
resowces * of tlie sea-bed and its suluioil, or exclusive juris- 
diction fbr the purpose of exploration and exjdoitation of 
such resources, or rights of sovereignty, or sovereign rights 
either generally or as limited to such exploration and 
exploitation.* Neither, it has been maintained, is there any 
compelling legal reason for limiting such rights to the subsoil 
of the continental shelf as distinguished from the be<l of the 
sea so long as the assertion of such rights is not used as a 
device for encroaching upon freedom of navigation and 

^Although the proclaraations of nghta of foi^ign nationals, 
the continental ahelf had thoir origin * In this wmneotum reference 
in the desire to seoure the exploitation be tnaclo to tw'o chnidcd b\ the 

of a mineral source of i^calth, namely Supreme Court of the United .Staten 

petroleum, it hfis been a?w»rted. the in the matter c*f the reswtti\e rights 

general reasons underlying the rectig- of the I'nited '<tat4*s and its memlK*r- 

nition of the right of Staten to the States with rtganl to tie* ownership 

sea-bed and subsoil of the continental of the resource*? *>f the submol of tern- 

shelf do not require any limitation of tonal waters and of waters outside 

such righta to mineral resources. On them. As to the first see U.if, v. 

that view, such rights extend to f V/Zi/iF/rwm (alK»\e, p. oOlS, n. .*1). As to 

natural resources fia the wider sense — the stuviml see r.S. v. Ti ifld ( 1950) 599 

provided their exploitation d<»c» not IT..S 707, where it wh« Jiold, by a hart* 

interfere with the righte of other iiiajontvoftheConrt.thateonsiilera- 

States in respect of swiTiimmgfislie\en turns ot nalioimi ilefentc and of the 

if their regular habitat or breed- condm t of foreign aflaiis r«*qnire that 

ing periods occur on the l>ed of the the title to and jurisdn tif»D over the 

sea. To that extent the n*ro, 4 miion reaoune*? of the subsoil outside the 

of the rights of the coastal State over tcrntori.il w'uteis Im' deemed to t>e 

the bed of the sea may render to a large vested in the Tniuxl Statics F<ir a 

extent olisolete, in respeet »jf States disnission of whnt has tnien de«erilH‘d 

validly claiming nghts o\er the < on- as the ‘tidelands controversy * see 

tinental ahelf, the conceplion of a wiit's of artnles in limjlnr fAtft' 

sedentary fisheries as an exreptioiml 5 p 115 395. See also 

extension of the rights of the State BartJev, Thf t mdmvtrfty 

(above, §281). For sedentary fish- (1955), flardwok, Jliig and Patter- 
eries are normally located on the bed non in 7^rov Ifyvnpvr 20 (1948), 

of the sea — although it is conceivable p. 39S. snd «*oitun<int m YaU f^ir 

that shallow ^ca areas permitting the Jtetiev\ ob (1917), j^p. 359. and in 
elfploitation of sedentary hdieries Mvrhitfan Lmt 50 (1951). 

may be situated outside the vontin- p. 111. Fnr the )Mi$*tible impact, on 

ental shelf. There is agreement that this c{iie8tioii. of th# deemion of the 

with respect to sedehtary fisheries the Intemafional t'oiirt ktf .lustiee in the 

aasertion of the ngbt over the sea-bed Anyht-SWwrgi/in Fj^/ieriea ease see 

within the continental shelf ought not IJ\L,Q„ 1 ( 1952). 213-216. 

to result in a deprivation of acquired 
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fishing on the high seas or for interfering with legitimate 
scientific investigations. In 19o3 the International Law 
Commission, after prolonged study, adopted Draft Articles 
on the continental shelf designed mainly to safeguard the 
traditional principle of the frcecloin of the sea in relation 
to legitimate reejuirernontH of exploration and exploita- 
tion of the natural resources of the continental shelf. ^ To 
that extent these Articles provide an instructive example of 
a combination of the functions of codification and develop- 


ment of International Law.® 

‘ After U>ing that the 

* coastal State* exen o><*r the con 
tinental abelf 8<»\«n*ign rnthUi for the 
purpose of exploring and exploiting 
its natural rea<»urcc8 * and that such 
rwhts do not alTvot tho legal status 
of the superinuiinilK*nt s( i oi of the 
aiT'Space . u, ’he Drafi t rovnie-^, 
ui Artn le 0, at* folloi^h . 

* 1. Tho oxploiation t*f the conti- 
nental shelf und the exploitation of its 
natural resources miiHl not result m 
any unjiistifiahU interlerenoe with 
navigation, iishing or lish production. 

2 »Suhj(‘<t to the proMsions of 
paragraph I and 5 of thia article the 
coantal State is cntitl(<i to umstruct 
and mHintatn on tho continental shelf 
installations necessary for the explora 
tion an<l exploitation of its natural 
reaources and to establish rones 

at a reasonable distance around such 
matollntions und to take in those 
zones measure's necessary tor their 
protection. 

3. Such installations, though under 
the jurisdiction of the coastal State, 
do not possess the htatus of islands 
They ha\e no U'mtonnl si*a of their 
own and their presence doc** not affci t 
the delimitation of tho tomturial sea 
of the coastal ^tato. 

4. Due notne must bo gnen of any 
such installationB constructed, and 
due means of warnuig of the pix'sence 
of such iiistallat lona must h* mam- 
tainod. 

5. Neither the installatinns thorn 
selves, nor the said safr^ty zones round 


them may he ostahlisbed. m narrow 
channels or on recognised sea lanes 
essential to mternatiouul navigation.* 

* The following IP a seleotiun from 
the ext< nsivo Jiteratuie on the subject: 
Metiiorarulnm of thi Serrftary General 
of the I nitfd Xolioiu* on the High Seas 
(l)o< A CN 4,32) (prepared by 
(ridel) , Moutoii, The ConltnenkU 
JShftf (1952) (a comprehensive mono- 
graph) ; A/carruga, La jAataforma 
submanna y rl dencho xnUmaci<mai 
(1912) . XhirchartI m A J., 40 (1946). 
Ijp 53 70 , Vullut in B,Y., 23 0916). 
pp. 333 :UH, Young m A.J„ 42 
(194x). pp. S4‘* 857.46(l951).pp 225- 
239 and 4b (1952), pp. 123-128; 
J tdiniational Imw Report^ 

43(1918) pp 168 206, and 44 (1950). 
pp. 87 138 , Hmrst in Grot^us Society, 
34 (I94x> pp. 153-169. 'Valdock, 
t5id., 36(1950), pp 115-148 . Lauter- 
pacht in H.Y., 27 (1950). pp. .176-433; 
Biscottini m Studt e Vonimunxcazumi 
3 (1950). pp. 119-158; Johnson in 
fX Q 4 (1951). pn. 445 453; Green 
m < urgent Liutd rrobienis, 4 (1961), 
pp. 54 SO . Delgado m RevtMa Peru- 
ana. 12(1952), pp 159-241 ; Bingham 
in Southetn California Iaut 
1952 ; Report of th€ Intemaiional Im\c 
C omniissivn.. 1953. See also the 
detailed and scholarly award mven in 
1951 by Frord Asquith in the Afrit 
hhabi arbitration : lx JL.V*. 1 (1962). 
p 247 And set* Anninos. Tfri Cx*«- 
Unental Sh (f and Pvhlxc Inimmaiiynal 
Ixttr (1955; 



CHAPTER 111 
INDIVIDUALS 
I 

POSITION OF INDIVIDUALS IN INTERNATJONAL LAW 

Hyde, i. § 342-Hefftcf . §58«»A>rdr(>M/ §35 Frtuchillr, §§397, 397 (J)-- 
IVttdier Foder^« i, }§ 4349 -Fiore, i. §§ t)K4-712— An/ilotti, pp. 65-fi8, 
73-75" -Martens, i. §§ 85, 86^ -De Lmtcr, i. pp. 259 204 Oruchaga, 
§§ 338-345— Sibert, pp. 427-435— Bulhidore Palheri, pp. 167-190, 277- 
279, 457-473. and tho Mtnte, 1m nainra giundtra tnitfnaztoHaic della 
pokttd deUo SkUo wgh tndtvtdut (1932)— Jellinek, System dtr eubjeeliven 
offentlicKen HechU (1892), pp. 310-314— Heilborti, Systetn, pp. 58-138— 
Kaufmann, Die EeehUkrafi dee internationalen Hichts (1890)-BunoTino, 
Dtritio e personalUd giaridtcei intenazwnale (1910) Bort'hard, §{7-10 
-Meier, Ikr SiaaUtangehonge und mne Hichte (1927) - .Spire *puuloh 
L'tnditndu et h drott tniematwnal (1928) -Segal, L'ltuixmd** en dimi inter- 
national pnstUf (1032)— Tenekides, A’l/kdif tdu dann Vmdre jnruligue 
international (1933)- Jesaiip, .4 Mtdtrti Law of Nations (1948), pp. 68-93 
— Spenluti, Ijinditiduo net dtntto inteinazionah (1950) Kohler in ZA\ 
iL (1908) pp. 209 230- -Diena in R 0 , 10 (1909), pp 57-70 Caxaglien in 
Rtvtda, 17 (1925), pp. 18 32, 109-187- Hamburger m Z.!,, 30 (1920), pp. 
117-196— Akwn in R /. {Pans), 4 (1929), pp 451 4S9- Bourquin in Hague 
Rtcueil 36 (1931) (i.), pp. 33 47 Hwtio, ilnd , 40j[i932) (ii ) Hera m 
TA^edti droit, 10 (1930), pp. lOU-U 1- Dumas in Hague Recued, 59 (1937) 
(i.), pp. 7-93 -Lauterpacht in Orolivs Society 2tl (1913), pp 1-33- Idelsun, 
tbtd.f 30 (1945), pp. 51 -Ob— Mandor m A J„ 40 ( J 952), pp 128-449 - Wegner 
in * Gogenwartsproblemo.' Lam feilschrift (1953), pp. 341-305, Ami sec 
the ii'teraturo referred to abo\e § 1 3a, and beh^^, §§3401 and 3401, un 
the mteroational proteHion of the rights of man. 

Import § 288. The individuals belonging to a State can, and do, 
^ c(»ne in various ways in contact with foreign States in time 
TidmJato of peace as well as of war. Moreover, apart from being 
nationals of their States, individuals are the ultimate objects 
of International Law — as they are, indeed, of all law. These 
are the reasons why the individual is often the object of 
intemataonal relation and protection. i 
Indi- § 289. £hnoe the Law of Nations is primarily^ law between 
States, States are, to that extent, tho only * subjects of the 
of ue Law of Natioi\s. How is it, then, that, althoiteh individuals 

are not normally subjects of the Law of Nations, they have 

> 8«o sbovo, If IS 
6M 
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certain rights and duties In conformity with, or according 
to. International Law ? Have not monarchs and othw Heads 
of States, diplomatiq envoys, and even private citizens, 
certain rights according to the Law of Nations whilst on 
foreign territory ? The answer to these questions is that, as a 
rule, what the Law’ of Nations really does concerning indi- 
viduals is to impose ujKtn all States the duty to grant certain 
privileges to such foreign Heads of States and diplomatic 
envoys, and certain rights to such foreign citizens, as are 
on their territory. And, as corresponding to this duty, 
every State has by the Law of Nations a right to demand 
that its Head, its diplomatio envoys, and its citizens be 
granted eertaui rights by foreign States when on their terri- 
tory. Foreign Stotes granting these rights to foreign 
individuals do this by their Munieiiial Laws, and these 
rights art, to that extent, not international rights but 
rights derived from >Iunici])al Laws. International Law is 
indeed the background of these rights, in so far as the duty 
to grant them is inijnised ujion the several States by Inter- 
national Law. It is therefore quite correct to say that 
individuals have thesjc rights in conformity with, or accord- 
ing to, International Law, provideil it is lemembered that, as 
a rule, these right.s would not be enforceable before national 
courts had the 8e^cral States not created them by their 
Munii’ipal Law. 

The same ap]ilies lU) rt'gards s])ecial rights of iiidividuals 
in foreign ctuintries according to treaties between two or 
more States. Although such treaties generally speak of 
rights which intlividuals .shall have as derived from the 
treaties themselves, this is, as a rule, not the normal position 
under the municipal law’ of State.s. In fact, such treaties do 
not normally create these rights, but they impose the duty 
upon the contracting States of calling these rights into 
existence by their Municipal Laws.^ Again, where States 

* JeUinok, SytUm der tubjtcltvtn and Adler in Z.V., I (1907), pp. 
offtttUkke* RfdUt (1892), pp. 3)0- 53, 6U ; Limt, { 7 (i.) : Kohler 

314, Heilbom, <8p«(em, pp. 58-138. m Z.V., 2 (1908), pp, 209-230. See 
end Aneilotti, p{^ 50-69, elrrm tbie also the writers enumerated above, 
aapeot of the matter. But ace Dienn § 13a. 
in RJ3„ 16 (1909), pp. 57-76; Rohm 



638 


moivm&AiiS 


[§280 

stipulate by intemational treaties certain benefits for indi- 
viduals other than their own subjects, these individuals do 
not, as a rule, acquire any intematiop«d rights under these 
treaties,^ but the State whose subjects they are has an 
obligation towards the other States of granting such favours 
by its Municipal Law. But although this is the normal 
and most convenient procedure. States may, and occasion- 
ally do, confer upon individuals, whether their own subjects 
or aliens, intemational rights stricto aensu, i.e. rights which 
they acquire without the intervention of municipal legisla- 
tion ‘ and which they can enforce in their own name before 
international tribunals.’ Moreover, the quohty of indi- 

^ As laying down the principle nghineufoiceablo before tboTnbunal* 
that in conoluding treaties the Crown tW., Nt>. 287. The Mixed 

does not act as trustee of the subject Arbitnil Tribunals are prolmbly also 
and that therefore the latter baa no another inhtanco of direct aLNCHs of 
legal right to any compensation pro- individuals to lutornational tribunals. 
Tided for in a treaty see TAe CivUtan bt'e Bludlmm in Uagnt littuetl, vol. II 
War RtghU Asifoctaiion v. The King (1032) (ni.), pp U4 14t>. Hut the 
11032] A.C. 14; 46 T.L.R. 581; question is controvorHial ThusAnxil- 
47 T.L.B. 102; Adm%ntMraU*r of otti, p. 130, considers the jurusdii lion 
Qernam Property v. iCfioop [1933] of tlie Mixed Arbitral TribuDAla to be 
Ch. 439 » Oeehiff^d v, Swufs f'on* the result ot paiallel municipal legisla 

federaium (decided by the Swiss lion ; see also Kaultnaiin ( lied bcdovi, 

federal Court in 1932). Annual who, without 4ienymg the theoretiral 
Digest^ 1931-1032, Case No. 120; signihcanceoftbemiiovation, explaius 
Receiver in Bankruptcy of the S. \ , it by reioreiice to the exceptional 
^ Zeiltichip Sest * v. The State of the charaeU^r of the Peace treaties 
Setherfande (decided by the Hague and stresses the ciri urnstanr o that 
Courtof App^ on January 14, 1937) . before tiu»ae Tribunals tfOverninents 
1935 1037, Case No. 117. And remained in part domun /tits. And 
see Ay., 13 (1932), pp. 163, 164. see generally on the access of m- 

* The Advisory Opinion of the dividuals to international tnbiioals: 
Permanent Court in the matter of Fleury, On nouveau progrh de la 

the JufiedicUon of Danzig CourU gusttce int* rnatwnale ’ I/ficc^s de 

(see above, § 13ci} is a striking illustra- pariiruliera aux Trxbnnaux tnler- 
tion of that pusaibihty. nattonaua (1032); Sehuli^, he droit 

’ In Steinier and Oroes v. PoUeh d'aceke the parlicnUere aux jundieittms 
State the Upper Sdesian Arbitral tniernaltojialee (1934). Annuatre, 33 
Tribunal held, m March 1928, that, (1927) (u.), pp. 601-620; Kundstem 
under the terms of the relevant con- in H,1 , 3nl ser., 10 (1920), pp. 431- 
vention, it bad jurisdiction to enter* 453, 763 783; Bnrchard in A.y., 24 
tain a claim by a Polish national (1930), pp. 350 365 % T^n4kid^ m 
againat the Polish 8tate— not with JK./., 3ra ser., 13 (1932), pp. 89-111 ; 
standing the Polish contention that Baomgarten, t5id., pp. 742-799; 
uqifer International Law an individual S4f4nad(^s in Hague ^lUcueih vol. 51 
caSoot invoke an international auth- (1935) (u), pp. dl^J; Kaufmann, 
onty against his own State : Annual ibid., 54 (1935) (ivJ, pp. 420-427; 
DigeH, 1927-1928, Case No. 188. Idelson In Grotius Sifaety, 30 (1944), 
Sfctfeover, in the same case the pp. 50-66. As to th() access of indl- 
Tribunal held that a national of a viduals to internatMN^I autboriUes by 
third State, which was not a party to way of petition see Richard, Le dreii 
the Treaty In questioa, could ezeroise de pdtiiwn (1932) ; Fsinbeig in Hague 
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viduals as subjects of International Law is apparent from 
the fact that, in various spheres, they are, as such, bound 
j^y duties wluch International Law imposes directly upon 
them.’ The various developments since the two World 
Wars no longer count enaiiee the view that, as a matter of 
positive law, States are the only subjects of International 
Law.* In proportion as the realisation of that fact gains 
ground, there must be an inetea.sing disposition to treat 
individuals, within a limited sphere, as subjects of Inter- 
national Law.* 

§ 290 . But what is I ho normal position of individuals inJndi- 
International Law. if they arc not regularly subjects thereof ? 

The answer can only l)e that, generally speaking, they areoftt* 
objects of the Law' of Nations. They apjjear as such from K^tions. 
many different points of view. When, for instance, the 
recognised territorial siqneniacy of everj’ State is seen to 
comprise certain powers over foreign subjects within its 
boundari(‘S with the exercise of which their home State has 
no right to interfere, those individuals a]»pear again as 
objects of the l>aw of Xatioits.* The same applies to those 
rights of aliens which the territorial State is bound to respect 
and which the home State is entitksl to pndect. However, 
the. fact that individuals are normally the object of Inter- 
national Law doi>s not mean that they are not, in certain 
case.s, the direct subji'cts thereof.* 


Reeueil, vol. 40 (IP32) (n.). pp. S29- 

aio. 

• Soo abttve, §§ 153a 

• 8eo ftbovo, $ 13a, and below', § 292 

• See hIho abu\ey p. 3"U, n. 3. lln 

the statuKuf international asaticmtiona 
and eupoeially on the J..aw of 

October 25, 1919, granting to them a 
Bpeciai atatns m* Normandin ui H^per- 

ii. pp. 104- 132. And Rahtid 
and othw in Annnaire, 43 (1) (1950), 
pi). 547-630, and 43 (2), pp. 33;)-309. 
llie Institute of International biw 
adopted in 1950 a Itesolution eoiitnin- 
ing the project of a Convention for 
the granting of iiiU*rnational statua to 
private intamational aaaociationa. The 
Oonvontion providea in particular for 
the treatment, in varioua reapccta. of 


such aiisoiiations in a manner not leas 
favourable than other non-profit* 
making aasoriations within the terri- 
tory of the Contracting Parties. 

♦ Any State may seize and punish 
fiircign pirates on the open Hca, and 
lielligerenU may seize and punibb 
neutral blockade -runners and carriers 
of contraband on the open sea without 
their home Imving a right to 
inlorfcre. See, however, Weatlako. 
Papers, p. 2, who maintains thai in 
these es“ individuals appeal as 
subjects ui International loiw*. But 
see liOrimer. li. p. 131, and Holland, 
Jurisprudeuce, p. 34 1 . See also above. 
^ 13a. 

* »See above, §§ 13a and 289, and 
bolowr }§ 340I*34()^. 
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national 

Law and 
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Rights of 
Mankind 


§ 291. To the extent to which indiTidnels are not sabjects 
bat objects of the Law of Nations, nationality is the link 
between them and International Law. It is through thi 
medium of their nationality that indiriduals can normally 
enjoy benefits from the existence of the Law of Nations. 
This is a fact which has consequences over the whole area 
of International Law.* Such individuals as do not possess 
any nationality enjoy, in general, no protection whatever, 
and if they are aggrieved by a State they have no means 
of redress, since there is no State which is competent 
to take up their case. As far os the I^aw of Nations is 
concerned, there is, apart from restraints of morality or 
obligations expressly laid down by treaty* and in par- 
ticular the general obligation, ensluined in the Charter of 
the United Nations, to respect human rights and fundamental 
freedoms— no restriction whatever to cause a State to 
abstain from maltreating to any extent such stateless 
individnals.* On the other hand, if individuals who possess 
nationality are wronged abroad, it is, as a rule, their home 
State only and exclusively which has a right to ask for 
redress, and these individuals themselves h.ivo no such 
right.* It is for this reason that the question of nationality 
is very important for the Law of Nations. 

§ 292. Writers have occasionally expressed the view that 
International Law guarantees to individuals, both at home 
and abroad and whether nationals of a State oi stateless, 
certain fundamental rights usually referred to a.s rights of 
mankind.* Such rights have been said to comprise the 
right of life, liberty, freedom of religion and conscience, and 
the like. It is doubtful whether that view is expressive of 


» below, § 2J»L 

* See below, f§ 310a end 313, from 
where it mill be seen thnt stateless 
poreons may become the ob|ect of 
protective international regulation. 
In aucb eases any signatory State is 
entitled to m^^oke the provisions of 
th^reaty on behalf of the stateless 
person regardless of the rule as to 
the nationality of ch|ims /see above, 
{ 1566b 

»Seebebw,Ml^A 


• That IS, no ipteniationnl right 
As to the general duty of an m 
jurecl foreigntr to eiihaust the local 
muiiKtpal reme<lieH tieforo invoking 
the pn>teftion of h is ^ home »Slato see 
above. § Wla, RaNkm. §} 129.133, 
and Boiihurd, 38l|>3K3 And see 
above, jf 1656, as toUhe rule aa to 
nattonahty ot (laimsUnd its limita- 
tiona. 

* Bluntiiohli,§§ 3601363, 870; Mar, 
tens, I. § 80 ; Kioro, l.ljf 6B4.713, and 
Code, pp. 610-674 ; Ffuehille, { 307. 
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the actual practice of Staton. For it is generally recognised 
that, apart from obligations undertaken by treaty, a State 
is entitled to treat both its own nationals and stateless 
persons at discretion and that the maimer in which it treats 
them is not a matU^r with which International Law, as a 
rule, concerns itself. 

At the same time it cannot be said that the doctrine of 
the ‘ rights of mankind * is altogether divorced from practice. 
In the first instance, it is clear that llie State is bound to 
respect certain fundamental rights of aliens resident within 
its territory although it is often said iliat the rights in 
(piestion are not international rights of the aliens, but of 
their homo State. iSecondly, the principle and the practice 
of humanitarian intervention in defence of human rights 
ruthlessly trampled upon by the State have been frequently 
asserted anJ occasionally acted upon.® Thirdly, the various 
treaties— such as those concluded at the Berlin Conference 
in 1878® or on the termination of the First World War* — 
for the protection of religious and linguistic minorities 
signified the tendency to extend recognition, by means of 
international Riqiervlsion and enforcement, to the elementary 
rights of at least some .se<‘tions of the population of the State. 
Finally, an imjwsing array of treaties of a humanitarian 
character, such as those for the abolition of slavery of slave 
trade, and of forced labour,^ for the piotection ot s ateless 
persons and refugees,® for safeguarding health and prevent- 
ing abases injurious to it,’ for securing humane conditions 
of work,® and the like, have testified to the intimate connec- 
tion between the interest.8 of the individual and International 
Law. And although none of these developments have had 
the legal effect of incorporating the fundamental rights of 
man as part of the i)o.sitive law of nations, they are not 
without significance for this aspect of International Law. 
It is probable that the Charter of the United Nations, with 

* Thp 80 in(*what para<loxical result • Set «l ove, § 137. 

of the existinff position is that indi * S<‘e § 

viduals, when residing as aliens in a ' See below. §§ 

foreign State, enjoy a measure of * Sec lietow, S 340^-340i 

protection which International l^» • See below, § 313. 

denies to the nationals of a State ’ See Appendix, pp, fl82 9S4. 

within its territoiy. • See below. § 340/. 

VOL. I. 
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its repeated recognition of ' liumW rights and fundamental 
freedoms/ ^ has inaugurated a new and decisive departure 
with regard to this abiding problem of law and government. 
In some instances — as, for example, in the European Con* 
vontion on Human Rights -that development has assumed 
the complexion of explicit rules legally bimling njwn States.* 
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NATIONALITY 


Valtel, i; §{220 236 -Hall, §§66, S7— VtMtIake, i pp 32(i. 238-240- 
Mooro. 111 . §§ 372-370 Hyde, i. $ 342 -Bluntschh 301 3S() Kuucliille. 
§§410*110, 433*440 -l^radier-Fodoiv, lii. § 1045 kivitT, i, p, 303 -Nvh 
ii. pp. 250-202 -Calvo, ii. §§530*o40 -Fmn*, i. §§«U 058. 084-712, and 
Codf, §§ 043 016— Martens, i. §§ 85-87 - I)<» Loutrr i. pp 204-265 Siiarry 
§§ 1 42*1 44 -Scclle, ii. pp 130 152— Hall. Foreign P<n$'ers and JunndtriioH 
of the British Crown (1894), § 14 — Zeballos, La nahonahU^ an fnant dt me 
•U h UgUUUion coraparie, etc.. 5 voli. (1914-1919)— Bitft hard, §§ 4, 5, 
198*227 — BourbouBSon, Traitd gMral de la tiotwnalit^ (1931) (^uadn La 
mlditanza nel diriUo iidemazxomh (1936)— Mervyn .lones, Rriiisk Nalum- 
ality Law and Practice (1947) — Jesaup, *4 JIdodern Lan of Sations (1948), 
pp. 68-78 — Isay in Bagnc lUftteil, 1924. iv. pp. 429-47 1 -Report for l^caffuc 
Codification Committee by liimdstem, do Magalhaes, anil Scltiu Ivins m 
A.J., 20(1926), Special SuppI , pp. 21-61, and comment ’'c JJvdi in 1 J 26 
(1926), pp, 726-736 -Gai>;aB m Z.F., 5 (1911), pp. 278 310, 478*609 
McNair in h.QM,, 35 (1919), pp, 21,3 225 Hlc^ m li /., .3m1 mt . 2 (1921), 
pp. 513-531 --Hloyd Jacob m Grotm^ .Vunr/v, JO (1925). pp 89 114 
Flournoy in A.S, Proceedings, 1920, pp 59 00 Maiirv in li/pertotre, ix 
pp. 236-319— Hauchberg in Zm.R,, K (1929). pp 40.'>.509 - Uundxtcin 
in Z.V., 16 (1931 1932). pp. 26-45 -Kelscii iii Hague lie^ueil, vol 42 
(1932) (iv.). pp. 242-248 Balladore Pallienin Uwista, 28 (1930), pp. 34-54 
- -Kechtsverfolgutig im iniernaiUmalen Verlehr, \«»1. mi. Am Hecht der 
Staaiaangehorigkeii der europaischen Staalen (1940) -Hanna in f^ntundaa 
Late Remexp, 46 (194.7), pp 301 344- Koessler in Yale Law Joutnal, 66 
(1947), pp. 68-76. 
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§ 293. Nationality of an individual is his (luality of 


' See below, {§ 340Ai and 3401. 

• See below, § 340o. 

* The nationality of corporations 
is mainly a matter of Private Inter- 
aatfhnal Law, and ooosiderations of 
public policy have a decisive influence 
upon the attitude of every State with 
regard to it. See Isay^ Die StaaU- 
ungMrigkeU der jufielmhen Personen 
(1007); Voong* ferctyn Companies 


and other Corporations (1012); 
Borchanl, §J 23, 22t-282 (exhaust- 
ive literature on ijie problem is 
to be found m Boroh|rd*s Appento). 
During the J'^irst Woqd War the pro 
blem became of particular importanoe, 
as is apparent fron| the following 
monographs ; Fillet,' Des personnu 
morales en droit inkf^national privd 
(1014); Sohiister, TAeNulMmofiflyitiid 
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being a eubjeot of a certain State,* and therefore ita citizen. 
It is not for International Law but for Municipal Law to 
determine who is, and who is not, to bo considered a subject.* 
But, as stated in Article 1 of the Hague Convention of 1930 
on Certain Questions Relating to the Conflict of Nationality 
[jaws (see above, § 35), while it is for each State to deter- 
mine under its own law who are its nationals, such law must 
be recognised by other States only ‘ in so far as it is con- 
sistent with international conventions, international custom, 
and the principles of law generally recognised with regard 


IJomiciU of Trading (*orporaiwnH, in 
Orotius Sofutg, 2 (1917), pp. 57-85; 
M«nielok» Die Staatsangih^rigktU der 
jurUtiachen Peraotusn (1918); <xroH8 
mann, ir irischa/Upoltiisehe BfJracht 
ungtn Uber die SUiaUangthorigleil 
der jttnslucAcn Petsonen (1918), 
Koeggor, Ihe i^tu^xtsiingehorigkrxt der 
jungtischen Perwien {VJlS) , Martin- 
Achard, La mtioualiU dM nrn'ut^ 
anonymee (lUlH); Vepy, Jm naiw- 
nalitd dee eortHie (1929); Cuq, La 
nattonaUU dee eoctdtie (1921), Uain, 
nationaliii dee ettrieUe aiHiui et 
depiue la guerre (1924); Marlnirg, 
Staaiea ngehongkett nnd fit tidl t* het 
Cl^arakter junetierhen Pereanen (1927); 
Capolorti, La uazionaJiUt dtJIa SiKirta 
(1953) ; Norrw in J.(\L, 3rd bor . 3 
(1921), pp. 273 2T« , McNair in D Y 
1923-1921. pp 41-59; Ncnmcver in 
Z.r., 12(1922-1923), pp 291 275 and 
in Hague Hteuttl, 1924 lu. pp 5 92 . 
Jvinolo in litiiMa, 3rd her., 3, i. 
(1921-1922), pp. 81-199 ; Feilchenfcld 
in JX\L., 3rd wr., 8 (1929). pp. 81 
106, 260-274 ; Sereni, La cUiadinanea 
degli enti mcrnlt ml dintlo inUr- 
nazionale (1934), ami in 26 

(1934), pp. 171 196. 321-319, Mroit 
in HJ*f 3rcl w*r , 9 (192?>), pp 494- 
521, and in A*ftiunirf>, 34 (1928), 
pp. 187-222 , Ahum and 8troit, ibtd., 
35 (1) (1929), pp. 648-712; Norem 
in 24 (1930), pp. 310-336; 

Travem in Hague lieruetl, \ol, 33 
(193(1) (iii.), pp. 5-109; Uund.stcin in 
2.r., 16 (1931 1932), pp 14-71 ; 
KOhland in Hague Pecueil, vol. 45 
(1933) (iii.), pp. 391-467; Vaughan 
Williama and Chrusaaebi in Law 
Quarterly Review^ 49 (1933), pp, 334 
349 ; Farmswortb, The Reeidetite and 
Domicile of Corpandtame ( 19391, 


iilhfi two Repuru b> Hundatein, 
Ciiicrrero, and Schucking for the 
League C'odibeatiou Committee on 
itecognitinn of ).4»gal Personality 
of Foreign ('ommeroihl Corporatioiu 
and Nationality of ('ommercial Cor- 
poration*! and their Diplomatic Pn» 
tection in 4.J.. 22 (1928), Special 
Suppl., pp 157 214. Mazeaud in 
55 Vluvft (192S), [qi. 30 66 ; and see 
Vielow, vul. 11 . § 88(i, and Award in 
Standard (hi Company' e Arbitration 
in it. 1927, pp. 150 178, and A •/., 
22 (1928), pp. 404 421. 

‘ Ah tu the nationality of the in- 
habitants of the former mandated 
arena see abo\e, § 94r , and an to pro- 
tected States 8i‘e Advisory Opinion of 
the P» rmanent Court on the A’ntioa- 
aUhf Ihcreet lemed tn Tunh and 
Morocco {French Zone), Sonea B, 
No 4. and also the relev int Acta 
and nucumenta ; Kuz^ in > 3rd 
Her, 4 (1923), pp. 597-6J7. and 
Winkler, La naliiauUitd done fee pro 
tectoraU dr Tuniett ei du ManK (1926). 
Ah to the meaning of reeetyrtiseaul aa 
used m the Treaty of St. Oeruiain and 
the Peace 'Ireaties M919) nee Kahane 
V. Pariei and the Judfrmn State, 
tieiided on March 19. 1920, by tlie 
.Aiistro-Boiiinanian Mixotl Arbitral 
Tribunal . Annual Ihgeei, 1929-1930, 
(*ade No. 131. See alao Babiton, TA< 
iMW and Procetiurr of i ntemaiional 
Ttibunah (Suppl., 193(>), pp, 61-64. 
Aa to nationality in France and her 
dependent see Maury in Rdpetiotre, 
9, pp. 32(» 489, and Audinet, lAtii., 
pp. 4(M) 505. And see tbid., pp. 506- 
805, for a survey of the nationality 
lauh of various countries 

* See the same Advisory Oplniop, 
Series B, No. 4, at p. 24, 
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to nationality.’ * In general, it matters not, as far as the 
Law of Nations is conoemed,^ that Municipal Laws may 
distinguish between different kinds of subjects -for instance, 
those who enjoy full political rights, and are on that account 
named citizens, and those who are less favoured, and are on 
that account not named citizens. Thus the now 'abolished 
German Lau' of September 16, 1935, established a distinc- 
tion lK>twecn German citizenship, limited to persons of 
‘ German or cognate blood,’ who alone enjoyed full political 
rights, and German nationality.^ In some I^at in- American 
countries the expression ‘ citizenship ’ denotes the sum total 
of political rights of wliicli a person may be deprived, by 
way of punishment or otherwise, and thus lose oitizeaship, 
without being diverted of nationality as uuderstood in 
International I^aw.* In the United States of America, while 
the expressions ‘ citizenship ’ anti nationality arc often used 
interchangeably, the term ‘ citizen ’ is, as a rule, onipk»yed 


^ See for comment thertion Riind- 
utein in Z.T., 16 (1031-103«), pp. 26 
45. Thus It IS clear that a State not 
entitled to impose its nationaht> upon 
aliens residing for a brief period m its 
terntory or upon persons resident 
abroad! See e g, the statement of the 
United States in connection with the 
Hague Codification Conference of 
1930 : ' The scops of municipal lau 
governing nationality must be re 
garded as limited by consideration ot 
the rights and obligations of indi 
viduals and other States’ {Htnff of 
Di^cus^ton, \ol. 1 ., yiattonabtg^ J929 
p. 16). It IS not open to a State hic h 
h<ia deprned a person of bis nation 
ality to re imp<»se its nationabty upf»n 
that person against his will, e.speLUin> 
if he resides abroad. It docs not 
matter whether such re imposition ot 
nationality is attempted by uay of 
cancellation of the onginal depnva- 
tion of nationality or by other means 
See Ijauterpiirht m Jevnsh Yearbt)ok 
of JnUrnatwwd l^w, 1948, pp. 164 
186. On the nght to refuse reoogni 
tiott to fraudulent naturatis«ition see 
ICakamv’ in //ague Reruetl, 74 (1949) 
(I.), pp. 331-334. 

* tfnless the State concerned has 
restricted its liberty of action with 
regard to these questions by treaty 
with another »Staie (see below. 


3206 340d) See also two Advisory 
Opinions of the Permanent (\)uit, 
Senes B. No 4 I Safionahty Dnrttn 
la Tvnii and Mtnrotco) and No 7 
{Acffuh^ff^on of l*olt^k Sationahfy), 
ami the ensumg arbitration between 
(Germany and PoL.id noted b> (lariier 
111 4 J , 20 (1 92b), pp 130 135 

* R^ichage$«izblait^ 1936, p. 1146. 
.\s to * non citizen nationals ' in the 
United States sec Mc(io\ney in fAgal 

(1936. edited bv Hadin and 
hid<l), pp 323 374 

* *S<*e tor matance. Articles 42 and 
13 of the Constitution of lloliyia of 
1945; Artie lea 16 and IS ot the 
(5mHtituti(m of iiador of 1040 
uhicli provides tor loss of nationality 
in some canes and loss or suspension 
ot iitireiibljip in olbtr cihcs ; .Articles 
31 and 30 of the Mexuan Nationality 

of 10.3t, uhnh pnivide for loss 
ot citizenship (us distinguishoil from 
loss of natioiialitv ) for siieh causes hs 
aicepting or using t|tles of nobility 
which <lo not imply allegiance to 
a ff>rcign country, 'for voluntarily 
serving a fon»ign Uoyemment or ac- 
cepting foreign decorations witliout 
permission of ('ongre8H»and ‘ for render- 
ing assistance to an ali^n or to another 
government against tqe nation in any 
diplomatic claim or Wore an inter- 
national court * ; and the like. 
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§ 294 ) 

to designate persons endowed with full political and personal 
rights within the United States, while some persons — such 
as those belonging to territories and possessions which are 
not among the Stales fornnng the Union are described as 
‘ nationals. ’ They owe allegianee to the United States and are 
United Slaios nationals in tlie contemplation ef International 
Law , they do not possess full rigid s of citizenship in the 
United States.^ It is their nationality in the wider sense, 
not th<*ir citizertshij), which is internationally relevant. In 
the British (\jmnionw<'aIth of Nations it is the citizeaship 
of the individual Stat/es of the (V)injnoii wealth which is 
primarily of importance for International Law', while the 
(juality of a ‘ British subject ’ or * Commonwealth citizen * 

IS probably relevant only as a matter of the Municipal Law 
of the countries concerned.* 

‘Nationality,’ in the sense of citizen.ship of a certain 
State, must not he confused with ‘ nationality ’ as meaning 
membership of a certain nation in the sense of race. 

Thus, according to international Law', Knglishmen and 
Scotsmen are, desjrite their different nationality as regards 
rae(‘, all of British nationality as regards their citizen- 
ship. ’I'hus further, although all Polish indi\iduals are of 
l^)lish nationality umi race, for many generations there were 
no Poles qua <*itizenship. 

§ 294. Nationality is the principal link between individuals Function 
and the benefits of the I^aw' of Nations.* This fimction 
nationality becsomes apparent with regard to individuals 
abroail, (jr to projrorty abroad belonging to individuals who 
are themselves within the territory of their home State, 
especially on account of one jrarticular right and one par- 
ticular duty of every State towards all other States. The 
right is that of protection over its citizens abroad which 
every State holds, and <)ccaRionally vigorously exercises, as 
against other States ; it will be discussed in detail below.* 

‘ ii^ee §204 of the NatumOity Act citizens. ‘ ut. in §308. retained that 
of 1040, where m>me persons nro status for certain limited categonea of 
desenbefi af^ * nationals but not |as] persons bom ' m an outlying poaseso 
oitiEens.' Seo also Hyde, iii.. § 342. sion of the United States.^ 

The Nationality and Immigration Act * See below, § 20Sa. 

of 1952 sulntantioUy reduced the * See above, § 291, 

numbers of nationals who were not ^ See below, { 319. 
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The duty is that of receiving on its territory such of its citi- 
zens as arc not allowed to remain ’ on the territory of other 
States. Since no State is obliged by the Law of Nations to 
allow foreigners to remain within its boundaries, it may, for 
many reasons, happen that certain individuals are expelled 
from all foreign countries. The home State of expelled 
persons is bound to receive them on the homo territory.* 

§ 295. Although nationality alone is the regular n^eans 
through which individuals can derive benefit from the Law 
of Nations, there are four exceptional cases® in which 
individuals may come under the international protection of 
a State of wliich they are not subjects : 

(1) A State may undertake by an international agreement 
the diplomatic protection of another State’s citizcas abroad, 
and in this case the protected foreign subjects are named 
pr<44geg of the protecting State. Such ugreoment may 
either be intended to be permanent, a.s when a small State, 
such as Liechtenstein, has no diplomatic representative 
in a certain foreign country where many of its subjects 
reside ; or to be temporary, for iiustance, upon a rupture of 
diplomatic relations, or upon the outbreak of aar, when 


< See below, § 326. 

* See below, ^ 35J6 See also 
{ 302 (2) 

> See Borchard, §§ 203-206, 249 
202. So also the existeiiQe of a 
proteotorate, tacluding a Biitiah 
colonial protectorate, doea not gue 
the sabjecta of the protected State 
the nationality of the protecting 
Slate ; aee, €.p., IL v. Grahnm Camp- 
btU [1921] 2 K.B. at p. 475. On the 
question who are British protecteci 
persona see M. rlonea in B, 7., 22(1945), 
pp, 122-129, who defines them as 
being British nationals who habitu- 
ally, and not by reason only of their 
status as British subjects, receive 
Britisb protection, (The term * British 
nationals' in its wider seme seems 
towinolttde Bntish subjects, Bntuib 
proteoted person.^ and juridical per- 
sons ineorporated under the laws of a 
British teirftory.) The main classes of 
British proteoted persons derive that 
status their connection with a 
British protected State (see a hove, f 94 ), 


K Britisii protcctoral c (see abo\ p § 9 1), 
or a British trust tcintory (sec alsive, 
§ 94c). The British Protectorates. 
Protect cfl States, and Protected I*cr- 
sons Older in Council, 1919. lays down 
that a person bom in a sr'heduloii 
protectorate, protected State (see 
alM)ve, $ 94) or United Kingdom trust 
territory is a British protected person. 
British protected peroons aro, for the 
purf)OHc*s of International l^w, in 
the same category as Citizens of the 
United Kingiiom and Uolonins in the 
sense— but only in thot sense— that 
the United Kingdom is entitled to 
afford them protection abroad. In 
the rouriicipsf sphe# they are dis« 
tinguished from all^ inasmuch as 
they are eligible naturalisation 
on terms more favoiiable than those 
applicable to dlmwA they are nut 
subject to the djsajbililies imposed 
upon aliens by the /&ens Kestrlotion 
Acts* 1914 and 1919 { they are not, in 
general aliens for the purposes of 
nationality law. 
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a belligerent usually hands over t^) a neutral State the 
protection of its subjects in an enemy *State.^ 

(2) A State may afford diplomatic protection to the sub- 
jects of a protected State or any other area under its pro- 
tection or jurisdiction which does not form part of its 
territory.* 

(3) States have on occasions afforded diplomatic protec- 
tion within the boundaries of certain Oriental countries to 
certain natives, usually connected with or employed by the 
legations and consulates of the protecting State, Such 
prcjtected natives are likewise called pmie<je^, but they are 
also called ‘ de facto subjects * of the ])roteeting State. Their 
position is quite anomalous ; it is based on custom and 
treaties, and no sp<‘cial rules of the Law of Nations itself are 
in existence concerning them.® 

(4) An pieviously in the case of mandated territories, so 
now inhabitants of a trust area ait' midcr the diplomatic 
protection of the administering authority wh(*u abroad.® 

§ 296. As emigration involves the voluntary removal of 
an individual from his home State with the intention of EmVa- 
residing abroad, but not necessarily with the intention 
of renouncing his nationality, it is obvious that emigrants 
may well retain their nationality. Emigration is in fact 
entirely a matter of internal legislation of the different 
States.^ Every State can fix for itselt the conditions under 

‘ See Janner, La put^^awe pnrtfr- I^inHri. TratUs internatwnaux dt typt 
/tee e» c/roit ifiiernciIioTUiZ (UUS). urial (1924). pp. 93*445; as to the 

* See ahovo, § 92. immigration of workers into France, see 

* For illustrations of the Hiatus of Palewski in H (?., 34 (1927). pp. 58^34. 

^prokgCs see i^panuih Zone of Morocco See also the valuable survey ia three 
OtaiiM case, Annwd DigeH, 1923- volumes published by the Inter- 
1924, Case No. 128; and the national Labour OfSce and entitled 
iVajVrff {of th*' Ubanon) oaae, decided Migration iatt* and Tre(Uie$ (19281; 
on Octolier 19, 1928, by the French- and see Thibert in Rdpertoin^ ▼£. 

Mexican Claims Commission, /taatui/ pp. 643-580. For the International 
Dipesf, 1927-1928, Case No. 208. See Agr^ment of June 14> 1929. *»on- 
iklio Naitonai Pan k of Ml ffy pi V. A wiro^ coming the preparation of a transit 
Hunifarian Rank: ibid., 1923-1024. card for emigrants, concluded in order 
Case No. 10. to simplify transit formalities for 

* See above, { 94e. emigrant crossing the territories of 

* See the ' Vodux relatifs k la the contracting parties, see Treaty 
matikre de r^migration * in 4nn7iotrf, Series. No. 27 (1929), Cmd. 3402. 

16 (1897), p. 276. ^ also Gargas On the *d]ctatioQ test' in Australia 
in Z.V., 6 (1911), pp. 278-316, 478- see Charteris in Proceedings of tka 
609: SohaUe), InkmatianvU Ar- Auetrolian and Nw Zealand SoeiHy of 
biitmMndamngen (1919); Saavedra fntematUmal Lair, 1 (1935), pp. 174- 
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vhjoh emigrants lose or retain their nationality, as it can also 
prohibit emigration altogether, or can at any moment request 
those who have emigrated to return to their former home, 
provided the emigrants have retained their former nation- 
ality. The Law of Nations does not, as yet, grant a right of 
emigration to every individual, although it is frequently 
maintained ^ that it is a ‘ natural ' right of every individual 
to emigrate from his own State. It is a moral right which 
could fittingly 6nd a place in any international ro(;ognition 
of the Rights of Man.’ 

1 296a. The right ofexpatriation, as distinguished from that 
of emigration, is the right of a person who has emigrated and 
who has acquired or is in a |)osition to acquire a new 
nationality, to renounce effectively the nationality of the 
State of his origin. Such right of expatriation, although it, 
too, has been asserted as a natural right of man,’ has not 
yet become part of the general practice. The United States 
has insisted on it, uniformly and uncompromisingly, .since 
1868.* Great Britain recognised it in 187,0 after having 
abandoned the common law doctrine of inalienability of 
allegiance.* But many States still make expatriation 


18L See beloi», $$ 3U-316* as to the 
reception of aliens, and Fauchille. 
§j 4I0-446t as to emigration. 

Especially by American writeni. 
On the American standpoint con- 
cerning emigration see Borchard, 
{i3l5..331, and in AJ,, 25 (J93I). 
pp. 3i2>31ti; Hfvekworth, iii. {242; 
Hibert. pp. 527-534 . See also Morrow 
in AJ., 2f) (1032). pp. 552-564, and 
Fields, ibid., pp. 671-600; l-!lLen 
Tsang, The Question of Expatriatim in 
America Prior to 1907 (1007). As to 
expatriation in Great Britain see 
Fraser in Grohus Society, 16 (1030). 
pp. 73-89. 

* In accordance with Article 56 of 
the Treaty of Peace with Bulpria 
(1010), and the decision of the PHn- 
cjpal Allied and Associated Fowero, 
Greece and Bulgaria signed, on Nov- 
ember 27, 1910, a convention provid- 
ing that the subjects of each party 
hcuonging to racial, religious, oV 
linguistie mJiuirities ' might freely 
emigrate to the teiritoiy of the 
other: Mise. No. 3 (1020), Cmd. 


5S0. See also the Advisory Opinion 
of the Permanent Court on the AV- 
fhangr vf iirtrk and Turkish Po-imla- 
lions, ScrioH B, No. Id. 

* ' It [the right of expatriation] is a 
principle of tlie rights of man and of 
the liberty of the human laoe ' : 
Mr. Hunter Miller (Delegate itf the 
Cnited StHtfh), Acts of the ('onfrmuf 
for the Vodifirntion of Intcrnatiotml 
liQw, Meetings of the Committee, 
vol. ii. Nationality, p. SO Sw also 
ibifl., p. 60 /Mr. Flournoy). 

* The .b»int Kenolutuui of ihe Con- 
gress of the CniN*d States of that 
year liegari u.s folloug ; ' Whereas the 
right of expatnation is a natural and 
inherent right of all (itople, indiKpeiis- 
ahlc to th«* enjoyment of the nghta of 
life, liliertv, and the mirsuit of happi- 
neiAs . . .' (15 Stat. 22$). This, it will 
be noted, was an asseiiion of prineiple 
not iininflueneed by the requirements 
of a country of immigjration. 

* Thus Coke laid dof n in bis edition 
of Littleton’s Tenuris published in 
|1629: Nemo patriam^ in qaa naius 
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depsndent upon compliance with various conditions such 
as the fulfilment of the duties of military service.* The full 
acknowledgment of the right of expatriation, the denial of 
which is offensive alike to individual freedom and to the 
dignity of the State insisting on the retention of a grudging 
allegiance, is probably a proper subject-matter for a general 
international enactment. It would do away with a frequent 
cause of international friction ai ising from tlie determination 
of the State of origin to treat as its nationals persons natur- 
alised in a foreign country. ^ No important interest of States 
militates against the full recognition of the right of ex- 
patriation in time of peace. The provisions of the Hague 
Convention of 1930 on certain questions relating to the 
Conflict of Nationality I^aws touch only upon the fringe of 
the problem and, by contrast, tend to emphasise the short- 
comings the existing position.® 


Ill 

MODES OF ACQUIRING AND LOSING NATIONALITY 

Vultel, i. §§ 212*210— Hall. §§ 67-72-~We8tlake. i, pp. 220 227— UwTence. 
0.7— Moore, in. §§.772 473 Hudiworth, m. §§ 221, 222, 243-2r>3> 
Taylor, §§ 170-183 -FaiKhille, §§417-432 De&pri^net, §§ 31S-327— Prndier 


i‘Mt, exuere, neo legiantiuo dvhitum 
ejtirare poasit. Sec alHti Hlaokritonc. 
('otnmfntariiif, !in4»k i. rh. x. Folkm- 
ing upon the ret'oni mentations of tlie 
Royal tVjmiiiiMsfion m 1M>S, the Natur- 
alisation Aet. 1870, unt the Uritihh 
Nationality ami Status of Alien.<4 .Act, 
19)4 (§ 13). iulJy admjt the right of 
expatriation. However, a pt'raon 
about to he naturalised in threat 
Britain is ofUni expected tti produce 
a certiiiciite of ndeasc fnmi his 
nationality of origin. See Fraser in 
Gmtiw Socifiy, 18 (1931), p. 85. 

* For a survey of the practice of 
States see lueague of .Vo/w/is, Confer- 
safe for the (\MiiJiratwn of InW national 
Latr, Bases of IHscussum^ i. (Nation- 
ality), pp. 38-44. See aLo. for a 
valuable account, Haek worth, iii. 
{242; Hall. {71. 

* For many instances see Mmire. iii. 
{{ 431*469. And see ii. {§ 317- 
320. on the British dlaim to impt'cas 
seaman naturalised in the United 


.States and on the origins of the War 
of 1812. 

® ArtMc 8 of the foiiv-ntion lays 
down that, without prejuutce to the 
iaciilty of States to accord wider rights 
of renunciation of nationality, a person 
}>ort«ie.sHmu tw'o nations lilies acquire<i 
without any voluntary act on his part 
may renounce one of them with the 
Authormation of the State whose 
nationality be desires to surreodor. 
This, somewhat nominal, undertaking 
is rendereti mort^ sultfitMrtial by the 
provision that the authorisation may 
not be refused in the case of a perstm 
who baa his habitual and principal 
residence abroad, ' if the conditions 
laid down in the law of the State 
whose r ^tonality he desires to sur- 
render arc satisBod.* Article 7 of the 
C>onvontion deals with expatriation 
permits with the view to avoiding 
statelessness if, after the expatriation 
permit has been granted, the intended 
new nationality does not materielise. 
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FodM, iii. §{ ie46-]691-RtTier, i. pp. 303-306— Cklvo. u. §| 64I-6S4> 
vl, $§ 92*117— Hiirtons, fl, {| 44*48— I^ore, Codt, §5 665-674— De l/>uter, 
i. pp. 265*268— Cruchagm §f 346*371— Keith's Wheaton, pp. 296-306*- 
Baty, pp. 351-364— HarTai^ Draft Convention (and Comment), 

23 (1929). April, Special Nomberi pp. 24-38— Foote, VtivaU /ntemolumol 
Ijiw (6th ed., 1925), pp 1-76— Dicoy, pp. 156 Iflft— Wostlukc, Primte 
/ntematumai Law (7ib od., 1926), pp. 365-378- Cockburn, xYaiwnatitp 
(ISOOy-Sieber, Da$ SiaaiebUrgerecht im inieniHtumtfm Verlthr, 2 vols. 
(1907)— Lehr. La nationaliU dam Ui prinapaiix du globe (1009), and 
in RJ,, 2nd ser., 10 (1908), pp. 285, 401, and 525 -Van Pittiua, Natimalily 
trilhin the British CcmmonmtM of Nations (1930) Jjeswing. Das Recht 
der StaaUangthoiigkeit und die Aberkennung dc* StaatsangehdrigkeU (1937) 
--Merryn Jones, British Natiimality Law and PracUtt (19471- -Makarov, 
Afigemeine Lehre des Staatsangehorigkeitsrerhts (1947) the same in Hague 
lieeueU, 74 (1049) (i.), pp. 273-371 -Bon hard. §§263-273 and 316-336- 
Oamer in AJ„ 19 (1925), pp. 647-553 -Holdsworth in Rente d'kistoire 
du droit, vol. in*. (1921), pp. 175*214- -Ixubholz in Zo.V., i. (1929). pp. 
99-103- -Scott in AJ., 24 (1930), pp. 58-64 -Phili|wo m ^orda^k T.A., 2 
(1931), pp. 85-94— *4 CoUeetion of NalionalUy Laws of Vanom Countries 
as Contained in ( 'onstitutions, SiatiUes and Treaties Kditeil hv Flournoy 
and Hudson (1929). See also Parry, UrtUsh lYatumaUty (1961) , Mervyri 
Jones in B.Y., 25 (1948), pp. 158-179 ; as to the United States see for the 
text of the relevant parts of the Immigration and Nationality .\et. 1062 
we AJ„ 47 (1953), Swppl. p. 29. Sec also HX.lt, 66 (1953). pp. 647.7.tr» ; 
as to Kussia: Modcr, HtmUangehtoigkeitsrethi der f'.tS.Sti.h. (1950), Makarov 
m Ostrerht, 2 (1926). pp. 3 34 and Sarulifer in ^.J., 29 (1936) pp, 261-278 ; 
MassfoUer. Deutsches Staatsangehorigketlsrerki ran 1870 hts zur <Lgtmcart 
(1953); Baumann, Das Stantmngehongkeitsrerht der Sudftlaml* (1953); 
(as t<^ the French L«iw of 1945) Plaisant in R.G. 60 (*t946), pp. 48-66. 
And see the Reports of the Pouimitti e on Nationality presented to the 
Imperial Conference of 1926, Umd. 2760: Appendix VIl. and of 1937: 
Summary of Proceedings, (*md 5482 (1937). 

§ 207, Although it is at present for Municipal l^aw to 
determine who is, and who is nut, a subject of a State,* 
it i« nevertheless of legal and practical interest to ascertain 
how nationality can be acquired acconling to the Municipal 
Law of the different States. There arc five possible modes of 
acquiring nationality, and, although no State is obliged to 
recognise all five, nevertheless all States in practice do ho. 
They are birth, naturalisation, redintegration, (^ibjugation, 
and cession.* 


> Except in the caees mentioueii in 
f 293 above. 

* The British Nationality Act. 1948, 
recognisoii the following modes of 
aequlring oitixenship of the United 


Kingdom and Crdtmie.M| (1) birth (see 
§ 298) ; (2) descent Ao § 298) ; (3) 
registration (see § 298a& ; (4) natural- 
isation (see 1 21(9) ; ({4 ineorporstion 
of territory into the Urdted Kingdom. 
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§ 298. The first and chief mode of acquiring nationality Acqnfw- 
is by birth ; indeed, the acquisition of nationality byN^tlon- 
another mode is exceptional, since the vast majority ofslityby 
mankind acquires nationality by birth, and does not change 
it afterwards. But no uniform rules exist according to the 
Municipal Law of the different States concerning this 
matter.* Some States, such as (ilermany, have adopted the 
rule that parentage alone is the decisive factor,* so that a 
child born of their subjects became ipao facto by birth their 
subject likewise, be the child born at home or abroad. 
According to this rule, illegitimate children acquire the 
nationality of their mother. Other States, such as Argentina, 
have adopted the rule that the territory on which birth 
occurs is exclusively the decisive factor.* According to this 
rule, every cliild born on the territory of such a State, whether 
the patents be citizens or aliens, becomes a subject of such 
State, wliorcos a child born abroad is foreign although the 
parents may be subjects. Again, other States, such as 
Great Britain ^ and the United States, have adopted a 


* For a eompArati\<> study of the 
la^vf) of various countries Smdifer 

29(193:>). pp 248-201. 

* Jn4 sanyainM The French 
Pet roe of October 19, lPtr>, rfn'ognisoa 
to a large extent the Jm ao/i an an 
additional moanA (tf ,'ioquinng nation- 
ality • see Plaituint in K W (PMli), 

pp, 

* Jus soli, 

* The Ooiiiumn Ijivi of l.nginrid 
eooeeruing nationality luta several 
timcH lieeu ftlt«*reil by statute. The 
Rritiah Nationality Att 194S (11 & 
12 Geo. 6, e. 5(1), regulates aa fullowa 
the acquiaitioii of citiaonship by birth 
and deaccut ; (o) Arqut*itiou of cihzen- 
ship by btrth ; Kvery jieraon born 
within the l’iiiU»d Kingdom and 
uoloniea is a citizen of the Pnited 
Kingdom and (’olonica by birth except 
when : (1) his father poiMcasea such 
immunity from writ and legal process 
as is accorded to an onvnv of a foreign 
sovereign power accredited tii tlie 
Crown, ana is not a citiren of the 
United Kingdom and CVdonics (the 
expression Colonies includes al8t> the 
Ism of Man and thd^Ohaniiel Islands 
whioh. although part of Her Majesty's 


Dominions, are not part of the United 
Kuigdoin or rol<»niert ($ 33)) ; (2) bis 
father is an enemy alien and the birth 
occurs m a place then under occupa- 
tion by the enemy. (It was held in 
iro7#j/ Man On v. CvmmonuredUh of 
Austraha fl052] Argus U.U 513 that 
a person born in German rN\'w Guinea 
during the peniHl of Bnti. miliiaxy 
(H'cupntion was not a person ' bom 
w'lthin His Majesty's dominions and 
allegiance.') {b) Acquisition of cUtsen* 
ship by descent : A person is a citizen 
of the United Kingdom and Colonies 
by descent if his father is a citizen of 
the United Kingdom and Colonies at 
the time of the birth. However, if his 
father is a citizen of the Ignited King- 
dom and Colonies by descent only, 
such person ia not a citizen of the 
United Kingdom and Colonies by 
descent unless : (1) that person < r his 
father was bora in a protectorate, 
profecteti titate, mandated territory 
or trust territo^, or any place in a 
foreign country where by treaty, 
capitulation, grant, usage, and the 
like, the I'niM Kingdom exercised 
at time of hb birth jnriadioMon 
over British subjects: (2) he was 
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mixed principle, since, according to their Municipal Law, not 
only children of their subjects bom at iiome or abroad 
become their subjects, but also such children of alien t)arent8 
as are bom on their territoiy. 

Citizea- § 298a. Within the British Commonwealth of Nations the 
actuevement of the full international iudci)cadenco of the 
Brituh States of the Commonwealth has brought significant dovelop- 

Jnents of some novelty. Following upon the (Junadion 
Nations. Citizenship Act of 1946,* the British Nationality Act of 
1948 provided, in the first instance, for citizenship of 
the United Kingdom and Cohmies whicii can be acquired 
in the ways provided for by the Act.* Secondly, the Act 
creates the status of ‘ British subject ’ or ‘ Commonwealth 
citizen.’ This is the status of persons who are eitizc'ns cither 
of the United Kingdom (and Colonies) or of any of the 


born m a foreign country (other than 
that referred tfi abo\e under (1)) and 
the birth was registered at a Umtoti 
Kingdom consulate witMu <me }par 
of it« occurrenco or, with the per- 
mission of tlic Secretary of State 
later ; (3) the father was at the tune 
of birth in Crown service under the 
Government of the United Kingrloni , 
( I) he is bom in one of the Ciomnion- 
wealth countnes enumoraU^d below (p. 
053, n. I ) and did not J^ecome a citizen 
of the^ country concerned at birth 
Tiiese provisions mark a far reaching 
extension of acquisition of nationality 
by descent as compareii with provioiiH 
enactments, (c) Persons born aboard 
sAips and aircraft • A person Inim 
aboard a registered ship or aircraft is 
to be deemed born in the place in 
which the ship or aircraft was regis- 
tered. A persfin born in an un- 
registered ship or aircraft lielonguig 
to the Government of a country is to 
be deemed to have been born in that 
country. There is no provision os to 
the rare case of unregistered pnvate 
ships or aircraft. Such persons if born 
within or over the terntory (including 
toiritiirial waters) of the United 
Kingdom or Colonies are Uniie<] 
Kingdom citizens by birth, it born 
on or over the high seas or m a foreign 
port they may still be United King- 
dom dt^ns by descent. See Hall, 
Fmign Pinrtri and Junwltdmn ( 1 894), 


$ H ; KdwanN and Sargant in J.C.L, 
i\cw Ser. 14 (1914). |ip 314 33b; 
McNair, Ugal of liar (2nd 

ed.. 19 U) pp. 12 17 , Parrv, Hrtiifih 
Sationahfif ( 1951) , Mm vii Junes m 
P.r, 25(1948) pp 158-179. 

As to the Law of the Umt<»d Slates 
with regard to birth on board a ship 
see Hackworth, iii.^. 10. The law 
of the UniUil states differs also from 
Knglish law in the important detail 
that a jH'ison born on a United 
States \c8ael of alien parentb docs 
not acquire the nationality of the 
United States . Lam J/og* v. Saglt 
(1928) 24 F. (2d) 31G ; Hai^kworth, 

iii.p. 11. 

The United States NutionaJiU A( t 
of 1952 pn»\ulo8, in Section 301 : * Tiie 
following shall bo nationals and citizens 
of the United States at birth : (a) A 
person iKun in the L'nitod SUtt‘8 and 
subject to the jurimliotion thereof. ..." 
The weight of opinion seenis to be tliat 
a person born on Ellis Island, while his 
parents await decision as to admission 
to the United Status, acquires ( itizen- 
shjp of the United States: Hack- 
worth, iii. p. 10. See also Levy in A J., 
.39 (1945). pp. 13-19, ^ acquisition of 
nationality in the Emergency Refugee 
Shelter established py the United 
States at Fort Gntgrio during the 
Second World War, 

Ml A 12 Gedt 6, o, 56. 

* See above p. 650« n. 2. 
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countries of the Commonwealth enumerated in the Act in 
pursuance of the legislation enacted by those countries.' 
The result of that legislation is that a person can become a 
‘ British subject ’ (or ‘ Commonwealth citizen ’) only as the 
result of being a citizen of a country of the Commonwealth 
in accordance with the legislation of that country. The 
international implications of the status of ‘ British subject ’ 
(or ‘ Commonwealth citizen *) are not clear. Probably such 
status has no consequences in the sphere of International 
Law except with regard to such units and territories of the 
Commonwealth, such as Southern llhodesia, which have no 
independent international status of their own. This means, 
for instance, that, in the absence of spi*cial arrangements 
recognised by other States, the United Kingdom is not 
normally entitled, having regard to the rule ^us to nation- 
ality of claUiis,^ to afford diplomatic protection to citizens 
of Canada, Australia, or any other indej3endent country of 
the Commonwealth. On the other hand, citizenship of the 
Cominonwealili has, by ^ irtue of the legislation enacted by 
the countries concerned, definite eflecLs in the municipal 
sphere. Thus, according to the legislation of the United 
Kingdom, Commonwealth citizens are not aliens ; they are 
entitled to enter the United Kingdom and to vote ; and they 
are entitled, as a matter of right,® to become citizens of the 
United Kingdom by registration, provided that it.ey are 


‘ Thtbcaie. Cundda (19t6) Au> 
tralia (1018), Ni’W Zealand (1048), 
South Africa (1049), Newfoundland 
(now part ot Canada), India (1040). 
Pakifttan (1051), C«\lun (104S), South- 
ern Uhodcaia (1949). Tho dateb iii 
brackets indicate the year in which 
these countries enaett'd natumahty 
legislation which, generally speaking, 
amounts to recognition ot Clomnioii- 
wealth citizenship. These enactments 
are repnxiuced in Mansergh, Dttcu- 
tnenis and Spterhta an Brxiish i om- 
monwtalih Affairs, I931-t9A2 (195;ik 
T^ol. li., pp. 930-1012. Unlike citizens 
of Commonwealth countries, citizens 
of fihro are not British subjeots by 
virtue of their Kiro o||tizenBhip. How- 
ever, Eire oitizens are not aliens under 
the law of the Uaitad Kingdom 


(§32 (1) of the Natii>naht]( Act of 1948). 
British subjects, who are not also 
Eire citizens, are aliens under the law 
of Eire. However, under her Aliens 
Act of 1935, Eire exempts citizens of 
the Commonwealth from most of tho 
roRtrictinns to which aliens are sub- 
JW't. 

* See above. § 1556. However, 
there is nothmg to prevontone country 
of the Commonwealth Irom granting 
ordinary diplomatic protection to the 
citizens* of another Commonwealth 
country at *.e request of tho latter. 

’ This is not necessarily so in other 
Commonwealth countries. See e.g. 
$8 of the South Afnoan Citizenship 
Act. 1040, which gives discretion in 
this matter to the Ninister con- 
oemed. 
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either onlinarily resident in the United Kingdom ‘ or are 
‘in the Crown Service under His Majesty’s Oovornment 
in the United Kingdom.' Similar, though not always so 
far-reaching, privileges are granted to citizens of the 
Commonwealth in some other countries of the Common- 
wealth. It is probable that the conception of common 
allegiance to the Crown is no longer the basis of Common- 
wealth citizenship -certainly not in relation to those 
oonntries, such as India or Pakistan, which are Republics. 
In so far as it exists, allegiance to the Crown is not so 
much the source of Commonwealth citizenship as a con- 
sequence thereof* 

§ 299. The most important mode of acquiring nationality 
besides birth is that of naturalisation in the wider sense of 
the term. Through naturalisation, an alien by birth acquires 
the nationality of the naturalising Stale. According to the 
Municipal I^aw of the different States naturalisation may 
take place through six different acts— namely, (i) marriage,® 


^ Subject to the condition that he 
muat reside in the United Kingdom 
throughout a penod of twelve months 
immediately preceding the application 
or, m special circumstances for a 
shorter period at the discretion uf the 
Secretary of State 

* See Mervyn Jpnes in BY, 25 
(1948) p 170 It would appear, as 
the result of the legislation enacted lu 
1948, that within the Bntisb Common 
wealth of Nations a person may pos 
seas— either consef utively or possibl) , 
simultaneously five kmda of status 
Thus m the case of an inhabitant of 
the State of Johore (a Bntish Pro- 
tected State) he is (or may be) (1) a 
subject of the native niJer» (2) a 
national of the Federation of Malay , 

(3) a Bntish national (m so lar as, 
being a Bntish protected person, he is 
entitled to Bntish protection abroad) , 

(4) a citizen of the United Kingdom 
in case he becomes a naturalised 
oltizeii of the United Kingdom (a 
ate|us which does not neoessanly 
implv the abandonment of the 
previoui kinds of stains) ; and, as a 
mtizen of the United Kingdom, {5) a 
British suheet. 

* The Hague Conveution of 1930 
on CerUfai (ipiestions Relating to the 


Conditt of Nationaht) Izaws (iee 
above, ^ 36) regulates in Articles 
S 11 some aspeoU of the niitionahty 
of married women It provides in 
Article 8 that if bA her law the wife 
loses her nationmity on marriage 
with a foreigner, this result shall be 
tonditional on her ai quinng the 
nationality of the hti<<band A similar 
provision m made, in Article 9, in case 
of loss of natiooahtv of the wife m 
consequence ot a change of nationality 
b} her hiishand Article 19 lays 
down that naturalwaliiiti of the bus* 
band during marriage shall not inv olve 
a change of natioualitv of the wife 
except with her loitsuii The Oort 
ference aUo re« oinmcnded to btates 
the study of the pfMwibility of intro- 
ducing into their law the principle of 
equality r>f the 8f*xes, in particular 
from the point of view of leaving the 
nationalit) of tlu w|te unaffected by 
marriage or changsl of nationality 
of her husband, except witli her 
consent These provisions and re- 
commendations werotnot fogarderJ by 
various women^s OrganisatKins os 
giving due recognitioi to the pnnclpte 
of oqualitv of fhe |exes But the 
Thirteenth Amemhlf of the League 
reoommended in 1932 the memm 
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of the League to aign the Convention 
or to intr^iico the neoeaeary legis- 
lative ohangea in case they had iiigtie<l 
it already. See Hodnon in 
27 (I933h pp. 117-122, for a survey 
of the history of this question hefon- 
the League. In 10.37 this Onnven- 
tion entered into force. See ai>ove, 

р. 62. n. 3. Great Britain, in the 
British Nationality and Status nf 
Aliens Act, 1933 (23 and 24 Geo. 5, 

с. 49), introduced im|>ortant changes 

in her law giving effect to the prin- 
ciples of Articles 8, 9, and 10 of the 
Convention aa outlined above. These 
developments were (‘ompleted by the 
British Nationality Act of 1948 ($§ 0 
and 19), the general offoc't of which is 
that in the matter of citizenship the 
position of married women is the same 
as that of men. A woman who is a 
citizen of the Tnited Kingdom and 
who marries an alien does not lose her 
citizenship unless she rtuumnccs it. 
An alien marrying a < jtizen of 

the United Kingdom is entitled to be 
registered as a citizen of the I'nited 
Kingdtim provided she takes an cfath 
of allegiance. The same applio if her 
husband, hitherto an ahuii, iK^conicM a 
Unitc<i Kingdom citizen. According 
ti> the French Xationahtv l.aw of 1945 
a foreign woman marrying a French 
national acquirer French nationality. 
However, if her national law permits 
her to retoin her nationality, she ma\ 
decline French nationality. (Arts .37 
and 38.) A French woman ruarrving 
a foreigner retaina her French nation- 
ality unless she nuiounecs it (Art. 91). 
If the husband is deprived of his 
French nationality such h«ss may la* 
extended to the wife and minor chil- 
dren but only if they are of fon»ign 
origin and have retained their original 
nationality (Arts. 9b and 100). In 
the United States, the * Cable Act ’ 
of Septeml>er 22, 1922, had alrea^ly 
abolished the rule that an American 
woman who married an alien lost her 
American nationality (the exceptmii 
relating to women marrying aliens 
ineligible for citizenship, for example 
persons of Japanese, Chinese, or 
Indian nationality, was abolished by 
an Act of March 3, 1931). See also 
the ('onvontion on the Nationality of 
Women adojpteil by the Seventh Pan- 
American Conference in l)ecem>»er 
1933. and conbisting in effect of n 
single Artfole providing that aa re- 


ganls nationality there shaU be no 
distinction baaed on sex in tbs 
legislation or practice of the contract- 
ing parties; AJ., 28 (1934), Suppl., 

pp 81, 62. 

Also by the United States ‘ Cable 
Act* of 1922 an alien woman who 
after the Act came into force marries 
an American citizen, or whose husband 
l>ecomes an American citizen by 
naturalisation, does not thereby ac- 
quire American citizenship ; but she 
may he naturalised after residence 
in the United States for one year 
instead of tbo usual five years. The 
Nationality Act of 1940 provided for 
an expeditiou.s method of naturalisa- 
tion ff>r a marrying a citizen 

of the United States ‘ if such person 
bhall liave resided in the United States 
m marital union with the United 
States citizen spouse for at least one 
year immediately preceding the hling 
of the ]»etition for naturalisation . . . 
upon compliance with all require- 
ments of the naturalisation Law ' : 
Section 311. 51 Slat. 1145. The 
IniiiiigTation and Nationality Act of 
1952 makes provision, in § 319, for 
the naturalisation of any person whose 
hptuise is 0 citizen of the United States 
if such person ha« resided coutima- 
f>ii8ly, after being lawfully admitted 
for permanent residence, within the 
United States ff)r at lea^t three years. 
The section contains other, somewhat 
lictodcd. requirements of residence 
both of the j)cp8on thus f caking natnr- 
aii^'itioii and of the spouM* The rt'- 
quirt»ineut of residence is 'laived in 
certain cases, such as employment with 
the (loverntnent of the United States 
or on American firm or corporation 
engaged in fc^reign trade or a public 
international organisation in which the 
United States participates by treaty or 
statute. See Hersbey. pp. 361-362; 
Hvde in A.J., 24 (1930), pp. 742- 
715 ; Hover, ibid,. 26 (1932^ pp. 700- 
719 ; Hackworth, iii. 'pp. 84 -8v^ 

As to the nathmality of married 
w'omen generally see tiic following ; 
Schuster in lyUematumal Laic Assoria- 
ffWs Thirl If -tteennd Hepfvri (19241, pp. 
9-25 : He^ '--t and disouasion in the As- 
sociation's ThiHjf4hird Kepori (1926), 
pp. 26-53 ; Crane in J.C.L,, 3id aer.> 
5 (102.3), pp. 47-51, and 7 (1925), 
pp. 63-60 (as to the American * Cable 
Act * of 1922) ; Thao, Jh Vinfittenct 
dtt martogs mt la mUumdliU 4* la 
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(ii) legitiination,* (iii) option, (iv) acquisition of domicile, 
(v) appointment as Government official, (vi) grant on 
application. This last kind of naturalisation is naturalisation 
m the narrower sense of the term ; it will be discussed in 
detail below, §§ 303-307. 

§ 300. The third mode of acquiring nationality is by so- 
called redintegration or resumption. Such individuals as 
were natural-born subjects of a State but have lost their 
original nationality through naturalisation abroad or for 
some other cause, may recover their original nationality 
on fulfilling certain conditions. This is called redintegration 
or resumption, in contradistinction to naturalisation, the 
favoured person being redintegrated and resumed into his 
original nationality.* 

§ 301. The fourth and fifth modes of acquiring nationality 
are by subjugation after conquest and by cession of territor}% 
the inhabitants of the subjugated or the ceded territory 


femme (1929) ; Calbamec. Traits dt 
la ruUtonaltii de la femme mande 
(1929); Mallpr-Spwiiger, Dte SiaaU- 
angehdnghed der rerkeiraieten Frau 
(1930) ; SauMr-Hall. La naltonaltU 
de la femme mande (1933); Waltz 
The Nationality of Marnid Women 
( 1936) ; UcwrUvn JonoB in iiroUue 
Society, 16 (1929). pp. 121-136; 
Ramson in New York (Imvereity Law 
Quarterly Remew, 9 (1931-1932). pp. 
446-462; >(*ott and Jjapradrlle in 
Annuaxre, 37 (1932) pp, 1-25; Bick- 
null in Qfoivm Society, 20 (1934). pp 
106-122 ; Makarov in Hague Reeuetl, 
Tol. 60 (1937) (11). pp. 113 234; 
iSimson in Archtv dee ojfentltchen 
Rechta, 76 (1949), pp. 56-84 ; Nation- 
ality of Mamed rf omen Report by 
the Spcretary-Oenersl of the Unitf»d 
Nations. 1960. 

* It is beheved that the Legitimacy 
Act, 1026» has not had the effect 
of adopting this rule into English 
law and naturalising tpso facto the 
alUst illegitimate child bom abroad of 
a British father upon that child's 
subsequent legitimation. It is un- 
likely that an Act which, like the 
Legitimacy Act^tl926, is conhned in 
its oneration to England and Wales 
could thus enlarge an enactment such 


as the British Nationalit} and Status 
of Aliens Act. 1914 (as amondc<i in 
1918 and 1922). whkh had imperial 
scope. A deciHion of the Houst^ of 
Lords on appeal from the (V)urt of 
wSession in bcotlaqn^ (whore logit iriia 
tion has prevailed early times), 
Sheddert v. Patrick (1854) 1 Ma<quetn 
53.7 tends strongly to confinn the view 
here submitted. See also Abraham v 
A ttorney General [ 1 934) P IT ^ An nual 
DigeM, 1933 1934, Case No. 105 and 
Mann m LQ.H, .57 (1911) pp 112- 
141. S 23 <4 the British Nationality 
Act of 1948 prriMdcs that a permm 
horn out of a('dlo<k and legitimated 
m consequenfo of the sulisiqueni 
marriage of his parents is to bo treated 
as li bo had been bom legitimate ns 
from tlannary I 1 9 19, or from the date 
of the marriage, whichever is the later. 
Eor an analysis of this provision see 
Parrv Rritxeh Natiortality (1961), pp, 
54 67. 

* Thus in $ 14 pf the British 
Nationality Act of 1948 it is pro- 
vided that a roamfd woman who 
prior to the Act, t>eaiK*d on marriage 
or durmg its contiihionee to be a 
Bntish subject shall bo deemed to 
have been a Bntish hubjoct immedi- 
ately before the commencement of 
the Act. 



657 


§302] ACQUIRING AND LOSING NATIONALITY 

acquiring ipso facto by the subjugation or cession the 
nationality of the State which acquires the territory. These 
modes of acquisition of nationality are modes settled by 
customary International Law ; details have been given 
above, §§ 219 and 240. 

§ 302. Although it is at present left in the discretion ^ of Hodei 
the different States® to determine the grounds on which 
individuals lose their nationality, the matter is of direct »Wty. 
imjHjrtance for International Law. Fiv<' modes of losing 
nationality must be stated to exist according t() the reason 
of the thing, although all five are by no means recogniserl 
by all the States. These modes are release, deprivation, 
(‘xpiration, renunciation,® and substitution. 

(1) Release, Some States give their citizens the right to 
fisk to be released from their nationality. Such release, if 
granted dMiationalise*- the released individual. 

(2) Deprivation,^ -For example, according to the Municipal 
Law of some States, as, for instance. Italy, the fact that a 
citizen enters into foreign civil or military service without 
permission of his sovereign deprives him of his nationality. 
After the First World War Soviet Russia. Italy, Turkey, 
Germany, and some other countries * passed decrees which 
had the effect of denationalising considerable numbers of 
their subjects on the ground of uninterrupted residence 
abroad, disaffcctitm, or for other reasoiis.® The lej^^slation 
of many Stat<'s recognises numerous grounds of deprivation 
of nationalit}'. Thus the rnited States Immigration and 
Nationality Aet of 19o2 ))ro\ide.s for loss of nationality, on 


^ See, h'»wover, l>clow §31 It 

* For a comparfitivc study th(* 
Uw« of various rotinlriw see Sandder 
in AJ., 29 (1935). pp. 261-278. 

* The term ‘ renunciation ’ haa bB*^ii 
eubetituted for ' option.* 

* 8uoh M Poland in 193S, Itou mania 
in 1038 and 1941, and France in 1040. 

* TniohtenborR in RdperUmt, v. 
pp. 338-350; Fincher Williams in 
i?.V., 8 (1927), pp. 46-61 ; Staiiffen- 
bern In V.. 4 (1034), pp. 261-276 : 
Scilua in Hevw critique ae droit inter • 

1936), pp. 63-76; Prou»H 
Id (kaeqeswm Law Htmew, vol. 22, 

vot, I. 2 


19.34, pp. 250-276 ; Abel in Modem 
fxiw Renete, 6 ( 1942), pp. 67-68. On 
the question whether thesL decrees 
releaso the State in question the 
international duty of receiving back 
its own subjects ahep expelled by 
other States see below, J 326. As to 
revocation of British naturaltsation 
see Mow', 307. *Vs to denationalisa- 
tion f<ir poiuioa! reasons see Preuss in 
RJ,F„ 4 (1937). pp. 10-19, 240-354. 
and in AfarnraN Politicai Science 
QHarttrlif, 36 (1942). pp. 701-710. 
See also Cdumbia t^tic Review^ 44 
(1914), pp. 736-751. 
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the part both of naturelised and of native-born citizens, for 
such causes as entering, or serving in, the armed forces of a 
foreign State; voting in a political election in a foreign 
State or participating in an election or plebiscite to deter- 
mine the sovereignty over foreign territory ; deserting the 
armed forces of the United States in time of wax , commit- 
ting any act of treason against the United States ; departing 
from or remaining outside the jurisdiction of the United 
States in time of war for the purpose of avoiding military 
servic**.^ In so far as such deprivation of nationality results 
in statelessness, it must be reganled as rctrognissivc. That 
it is not dictated by any vital national interest may he seen 
from the fact that, subject to insigniticant exceptions, it iiiids 
no place in the laws of other States, e.(f. in the British 
Nationality Act of 1948.* 

(3) Expiration . — Some States have provided by legis- 
lation that citizenship expires in the case of such of their 
subjects as have left the country and stayed abroad ior a 
certain length of time.'’ 

{4) Renunciation . — For example, some States Cireat 

^ §^0. Ah to dcnaturaliAation the British Vft of 

under the United States Law oi 1952 an fumilar hut U*hfi Htnn^int i>oth 

see L H Hambro in Mwhtgan Imw with rejnni to tlio iienoils of rf^idemo 

Rfvitw, 51 (1953), pp 881 902 and to the application oi thf Act In 

■ The exception jis that m relation particular theSf(i(tnr> td '•titcmimt 

to naturalised persons, it has been not depri\< the {imon enneenud of 

acted upon in very rare oases \iid nationality unless lie is satisfied that 

SCO generally as to uithdrauai rd that measure is conducive to the puhlir 

nationality J^nneaii HO 52(1918) good Also the conauqiiericth ot con 

pp. 50-81 (in addition to writer*^ re tinumis residciue mav hi obviated bv 

ferred to above, at p 657, n 3) annual registration aith a British 

* Thus in the United States it is consulate English louits will not 

provided in $352 of the Natioimlitv recognise in turn of war anj ihaiige 

Law of 1952 that a naturalised person of nationality brought about a 

shall lose his oationabty by eontinuouM deiree of an enemy State which pur 

residence forthreeyearsin the tcrritorv ports to tiira any of its subjects 

of the State of which he was a national int4> n stateless |>erHon or a subjec t 

or in which the place of his birth is of a neutral State 7'A< K%ng v 

situated, or by continuous icsidenre Httme Serretarg AV parU A, |1945| 

for five years in any foreign State or K B 7 And soo for comment thereon 

States. The Art provides for certain Abel m LatA Review, 8 (1946), 

exceptions in cose of stay count tied m>. 77 St) See alK) He MangM*$ 

governmental service, or service Patent (1951) 08 if PC. I and for 

in mtemational organisations, or comment thereon itx'l tn LL,Q , 4 

representation of an Amenoaii bust (1951), pp. 373 3771 For a different 
nese, seteotifio, or chantabla organ- though somewhat hfsluting, attitudi 
Isation. See Qordon in (Jolumbia of American courts We VnRed StaUe 

taw Revkw, 63 (1953), pp. 451 ex rcl. Srhwanh^ v. VU (1943) 

475. The provMons of ) 20 (4) of 137 F. (^) 898. 



§ 300 ] ACQUIRING AND LOSING NATIONALlTy 669 

Britain for instance ^ — which declare a child bom of foreign 
parents on their territory to be their natural *bom subject, 
although he becomes at the same time, according to the 
Municipal I^aw of the home State of the parents, a subject 
of such State, give the right to such child to make, after 
coming of age, a declaration that he desires to cease to be 
a citizen. Such declaration of alienage creates ipso facto 
the loss of nationality. 

(5) Substitution.'— According to the law of many States, 
the nationality of their subjects is extinguished ipso facto 
by their naturalisation abroad. Some States, however, do 
not object to their citizens acc^uiring another nationality 
besides that which they ali'cady possess. Thus according to 
the British Nationality Act of 11)48 naturalisation in a 
foreign State no longer involves loss of nationality — though 
the Act jK'rnulto the piTsons coueerued to renounce citizen- 
ship of the United Kingdom and Colonies.® On the other 
hand, the United States Nationality Act of 1952 provides 
that voluntary naturalisation in a foreign country results 
in loss of nationality. 

Just as naturalisation abroad ipso facto extinguishes the 
nationality of their subjects according to the Municipal Law 


* Tbo Bntiiih Nationality Act « »f 1 048 
prt»vid<*s generally that any citizen uf 
the United Kingdom and (^tloluea uf 
fuU age and capacity tvhu ia also a 
citizen of another fVmimon wealth 
country or a national uf a foreign 
State tnay make a declaration of n*- 
nunciation of ritizonahip of the Umtetl 
Kingdom and Coloniea with result- 
ing loss of citizenship. Ifowever, 
the Secretary of iStaU* may withhold 
the registration of any such dedara 
tion if made during any war in which 
tb6 United Kingdom is engaged. See 
also R. V. Commanding Offictr (1917) 
33 T.L.H. 252. The rule of common 
law prohibiting naturalisation in a 
forei^ State with which the United 
Kln^om is at war, has not lK*en 
afhscted by the wide provisions of 
} 10 of the Nationality Act of 104S 
permitting ronuneiation of citizen- 
ship. See below, p. (IS2, n. 5. 

• i 19 (1)* The reason for this 
change of ^ law is apparently the 


fact that naturalisation in a foreign 
country is not always du(> to any lack of 
Attachment to the original cdizenshjp; 
it IS often due to business rc^iHons not 
deserving of disapprobation. How- 
ever. the change of the law is indic- 
ative of the fact that, contrary to 
frequent assertions, the law of nation- 
ality is not so indissolubly bound up 
with fundamental notions of the legal 
system as to preclude changes re- 
quired by considerations of national 
or international interest. Thus in 
Groat Britain the rule that no person 
can abandon his British nationality 
(see below, p. 662) was represented to 
be a fundament^ principle of the 
common law. That rule was alwn- 
donod in « 0 so as to permit natur- 
alisation in a foreign country-— 
subject, however, to the automatic 
loss of British nationality. The Act 
of 1948 abandoned that latter con- 
dition. 
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of some States, so, according to Intemationsl Law, througli 
subjugation or cession the inhabitants of the conquered or 
ceded territory become subjects of the State which annexes 
the territory, and their former nationality is extinguished 
by substitution of the new.^ 


IV 

KATURAUSATIOK IN BSPECIAL 

Vattel. J. §§71, 7 !•- -Westlake, § i. pp. 232-237-U»rence. 

96- -PhiUimore, i. ^326-332- Moure, ut. §§ 377-330 -Hackworth, 
ui. !f 223-241 -Hyde. i. $$350-371 Rluntarhli, $$371, 373 -Pradier- 
Fndeie, iii. §§ lWd-165^ Faucbille, §422- He Ltmtcr. i. pp. 27! - 
Cruchaga, §§ 372-374— Calvo» lu $$ 681.tW!! -Marli^ntt. n. §§ 47. 48~ Keith’s 
Wheaton, pp. 307-318— Oockbum, Natumality (ISGO), eh. 2 a^toicesro. 
£tude sur la naiuraluHtium (187*5) -Follevillc TraiU^ tie la naturalisaiwn 
(1880)- Cogonlan, La ete (2n(l eri.. 1890). pp. 117-282 .307-313 

- Del^caille, Dt la naiuraltsaitm (1803)— Piggott, Xaitonaliii/ aiul Snturnl- 
naiifm, etc.. 2 vols. (1907) >Baldassarri. La naturaiizzazwnf (1012) 
Jlorohard. §§ 228-2<52. 263-272 --Keith. Re^ponsil^t 0<>vtrnment i/t the 
VoMiuioHS (2nd t‘d., 1928), ii. pp. 104 MO 48 - Butler and Maccohy, The 
Dgrebpmeni of InifniaitoMl Imw (1928) ch. x. Mervyn Jones, op at 
(at p. 642), pp. 158-177- Hart, Edwards. Sargant and PhiUimoro in 
jr,L. New sSer., 2 (190(0, pp. 11-26; 14 (1914) pp 314-3,36; and 17 
(1917). pp. 165-171- Edwardmn LQ.H., 30(19U). pp. 433-447- Floumo> 
in Yale Lair Renew, 31 (1922), pp. 702 719, 848 8t*M Uandall m J,.Q,R, 
40 (1924), pp. lS-30 Hack worth m A.S. PiffCtedimjK, 1025, pp. ,>6-69 
Hazard. ibtd„ 1926, pp. 67-84 Uaittitd Draft ( onnntion (and Comment). 
AJ^, 23 (1929)’ Apnl, J^pecial Nuinl)cr, j>p. 41-76 Triepel in Z.n V., 
1 (1920). pp. 19M96. 

§ 303. Naturalisation in the narrower sense of the term - 
in contradistinction to naturalisation ipso facto through 
marriage, legitimation, option, domicile, and Government 
ofifice (see above, § 299)-- can be defined as reception of 
an alien into the citizenship of a State through a formal act 
on the application of the individual eoneornud. International 
Law does not at present provide any ndes for such reception, 
but it recognises the competence of every State to increase 
the number of its subjects through naturalisatioti.^ 

^ 8m above, $ 301. Ooneenii^ ' In ApoHoltdu y.TurkiA Qavtrih 
the optfaNB eometimei given to in> meni the Fi«noo.%rkith Mixed 
toUta&te of eeded tefritory to retain Arbitral Tribunal hahj^ in May 19S8, 
tht^r former natumaUty, and aa to that the effects ofi oatuntUsatioB 
ohMCee of nationality due to the granted by one State ought to be 
Tnaatiaa of Fwm after the First leoognised by other fftatas : Anmud 
World War, aao above, { M*. 1837-1M8, Oaat No. »7. 
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§ 304. The object of naturalisation is always an alien. Object of 
Some States will naturalise such aliens only as are stateless 
because they never have been citizens of another State or 
because they have renounced, or been released from, or 
deprived of, the citizenship of their home State. But 
other States naturalise also such aliens as are, and remain, 
subjects of their home States. Most States, such as Great 
Britain,^ naturalise such persons only as have taken up their 
domicile in their country, have been residing there for some 
length of time, and intend permanently to remain in their 
country. Although every alien may be naturalised, no alien 
has, according to the Municipal I^aw of most States, a claim 
to become naturalised, naturalisation being a matter of 
discretion for the Government, whicli can refuse it without 
giving any reasons.* 

§ 305. If gianted. naturalisation makes an alien a citizen. Condi- 
But it is left to the discretion of the naturalising State to 
grant naturalisation upon any conditions it likes. Natural- icetioo. 
istttion need not giv^e an alien absolutely th(‘ same rights as 
arc posscssi'd h} natural bom citizens. Thus according to 

' An etCf^pUon IxMng mad<^ in the grant of naturaliSRtion is not a matter 
case of [lersons employed in the ofadministrathe discretion. See also, 
t«?r\ice of the liriti'>b Oovcinment. as to the Fiench Nationality Ijiw of 
The law of the TniU'd States provide** 1027. (iarner m AJ,^ 22 (1928). p. 
for voluntarv naturalisation, aft4r 3hl ; biuis- Lucas. • 
four >earH of iionourahle sen i<e in the (1029). And see th“ interesting 

army, even if the |if*rHon romemctl derision ot the Supreme ( )*4rt of the 
lia'4 ne\tT resided 111 tlic Cnite<i StaiON L'nited States, given hy a bare 
See Haz.ird lu 1 J 40 (l%2) pp majonty, to the effect that profeaeed 
2.19 271. conscientious objectors refusing to 

subscnlie to the part of the oath 

* Fornu»rl> the law of the rmied pledging them to defend the Cnited 
States of Amerieu di'inmin.itiMl for Sutes against domestic and foreign 
thU pur|aiHo Ih'tween aliens of differ- enemies are ineligible for natumlisa- 
ent raecH : see tJarner m 3rd tion • I niUd ^faUs v. SchirimtMr 

Her., (k (1924). pp. 210 212 ; Herslioy, (19211) 279 U.S. 644; Sfacinioik v. 

§234; Hazard m ard ser.. 12 rmtfd Stales (1931) 283 U.S. 606; 

(1931), pp. 700 7;i6. 13 (1932) pp. 131- Hland v. VnUed Stakf (1931) 283 U.S. 
l«3. Howe\er, §311 of the Immigra- 636- -all reported in Annuai 
tion and Nationality Law »*f 1932 1929*1930, Tases Nos. 136-138. For 

provides that ‘ the right of a ^lerson oomment thereon see A./., 23 (1929), 
to liecome a naturolizeil eitiren of the pp. 626-632 ; Hazard, ibid., pp ’’SS- 
United States shall not l>e denied or 808. All ese ciises wore overruled 
abridged because of rsco or sex or in Girouard y. Untied States (1946) Z2H 
bmuse sueh a person is mamod.’ U.S. 61 ; Ani/ttutl Digest, 1946, Case 

In the United States the pro No. 52. On the facilitation of natnral- 
coedingH following utMUi a petition Lotion in the United States throng 
for natiiraUsation are of a judicial railltary service see R. R. Wilson m 
nature. Unlike in Great Britain, the A.J., ^ (1948)f pp. 454-460. 
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Article 2 of the Oonatitution of the United States of America 
a naturalised alien can never be elected President. A 
naturalised British subject is entitled to all rights, powers, 
and privileges, and is subject to all obligations, duties, and 
liabilities, to which a natural-bom British subject is entitled 
or subject.* However, this is so, in some respects, subject 
to the provisions of the Nationality Act of 1948. Thus a 
naturalised subject may be deprived of nationality on 
account of disloyalty or prolonged stay abroad.* The 
United States Nationality Law of 19.>2 discriminates, in 
these matters, more stringently against naturalised persons.* 
§ 306. Since the Law of Nations does not at present 
contain any rules concerning naturalisation, the effect of 
naturalisation upon previous citizenship is exclusively a 
matter for the Municipal I^w of the States concerned. 
Accordmg to the law of some States, such as Great Britain 
before 1948,* any one of their subjects who becomes natur- 
alised abroad thereby loses his previous nationality * ; other 
States have not followed that principle. In any case, there 
can be no doubt that a person who is naturalised abroad, 
and temporarily or permanently returns to the countrj' of 
his origin, can be held responsible * for all acts <vnd omissioiut 
occurring before his naturalisation abroad. 


^ Except that in certain circum- 
■tances (see below» { 307) the British 
Government may dcpnve a natural' 
lead Brituh subject of his fintish 
nationality, which it cannot do in the 
case of a natural- horn British subject. 

* See below, p ()03, n. 4. 

> See aboTO, p. (>58, n. 3. 

« Up to the Naturalisation Act of 
1870, Great Britain upheld the rule 
nmo poUH fxwre patriam. Its 
antithesis is the rule ne tnvUuf 
cwUate mtttdur, neve in etvUaie mamai 
invthu (Cicero, pro Balbo, o. 13, 
f 31 ; *ee Rattigan, Prtnole ItUtr- 
naiumtU Law (ISM), p* 29, No. 21). 

* { 13 of the Act of 1914 ; but not 
in i^tate at war with (Jreat Britain 
(B. r. tjpMh [1003] 1 K.B. 444), in 
which case the aot of becoming 
nataraiiied amounts to treason ; nor 
can a person holding British and 
Miother natioiiality, and enUtled in 
the normal oonne to dlfstt him- 


self of hiM British nationality by a 
declaration of alienage, make such 
a declaration when <ireat Britain 
IS at war so as ' to bc< ume solely 
the subjert of an enemy State’ 
(Kx parte Fnyhrrgtr [1917] 2 K.B. 
at p. 139), nor (possibly) so as to 
become solely the subject of a neutral 
SUte {Vtcht V. Taylor (1917) 116 
LT. 440); nevertheiess, a 6ona fide 
marriage between a Bntisb woman 
and an enemy national in tune of 
war IS valid and not criminal, and 
operates under § 10 of the Act of 
1914 to cause her to jose her British 
and acquire enemy nationality * AW 
bender v. AUomey funeral [1922] 2 
Ch.860. AndHeeabdve, {302. 

* Bfany instructivei cases eoooem- 
ing this matter ai4 reported by 
Wharton, n. {{ 180, ffil, and Mooie, 
lii. }{ 40U407. See Ihm flail, 1 71, 
when details ooneSflting the prao- 
Uoe of many States jam given with 
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§307. The present law of Great Britain^ concerning Nstvrsi* 
naturalisation * is contained in the British Nationality Act, 

1948. The applicant must satisfy certain conditions as to Bnuin. 
length of residence in British territory or of service of the 
Crown, as to character and knowledge of the Bnglish lan- 
guage, and as to his intentions with regard to future residence 
or service of the Crown.* The grant of n certificate of 
naturalisation is entirely in the discretion of the Home 
Secretary. Upon the application of the naturalised pc^rson, 
the Home Secretary may include in the certificate tlie name 
of any child who is a minor ; within one year of attaining 
his majority (twenty-one years) that child may make a 
declaration of alienage and cease to be a British subject. 

regard to their aubjecta naturalised many years and not likely to be 
abroad, and Borchard. § 234, the resorted to. It w not referred to in 

caae of Lyra ? ilihtrt (1852) 'n UntUd the Nationality Act of 1948. 

States FheumentSf h. 176, • According to the Nationality Aet 

and Pitt Oobbett, Ijfadtf^g Cases on of 1948 the pnncipal qualiScationa for 
Inlemattatial tCth <^d., 1917), iiuturaluiation of an alien are aa 

p. 218. On the jKiaition, m the folKms : that he has either resided in 
Tnited States, of declarant aliens, i.e, the United Kingdom or been in Crown 

of persons who hare applied for natur aervico m the United Kingdom, or 

ahsatiofi, see Koossler m / uu^miyof partly the one and partly the other, 
Pennsylvania Law Retnew, 91 (1912), throughout the period of twelve 
pp. 32L338. mimths immediately preceding the 

^ See McNair in L.Q.!i,t 35(1910), date of the application : that dunng 

pp 216-223, and f^al Effrtls oj IFor the seven years immediately preceding 

(2nd ed., 1944), pp 17 34 As regards that penod of twelve months he baa 

naturalisation in the United States either resided in the Unit d Kingdom 

of Amenea sec Mw)re, in. §§ 381-389 ; or any cf h ny, protectcuar^ it United 

Hack worth, iii. 4^ 223 241 ; Sectionh Kingdom trust temtoiy ir lieen m 

310-318 of the Nationality and Iin- ('rown sirvice, or partly the one and 

migration Act. 1952. And see aliove, partly the other, for p«*riods amount- 

li. 661, n. 2. Se<« also the Conven- ing m the aggregate U) not less than 

tk)n adopted by the Seventh Pan- four years ; and that he is of good 

American Coiilerenco in llewmlier character, haii suthcient knowledge of 

1933: A J.. 28 (1931). Siippi. pp. the English language and intend to 

CS, 64. reside in the Unitcii Kmgdom or in 

* Not to l»e fonfuwMl viith natural- any colony, protectorate or United 

mation proper lanatumimtion through Kingdom trust territory or to enter 

denitaiwn by means of lotters-patent into or continue in ('town service, or 

under the Oreat Seal, ft is ex- service under an international organ- 

pcessly pn>vided by § 25 of the isation of which the United Kingdom 

BtitiBh Nationality and Suius of » a member, or service in the employ. 

Aliens Act, 1914,’ that nothing in ment ol a society, company or Ixsly of 

this Act shall affect the grant of pereons ^tahlished in the United 

letters of deniaation by His Majesty. Kingdom or in any colony, protoo- 

This way of making an alien a British torate or United Kingiiom trust 

•ubjeot is baseil on a very ancient territory. . ^ 
practice (see Hall, Foreign Powers Feiwiilion o/ Cerfi/cote o/ AoHifal- 
ond JafMi/weifm, 1 22) which, though isation,- Until January I, 1916, no 

•HU lawful, has not been used m provision existed for the revooatioik 
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Grotius Society, 27 (1941), pp. 59-112 -.1 S*udy of Statelessness (rnitid 
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§ 308. As the Law of Nations has at present no generally 
binding rules concerning acquisition and loss of imtionalitv 


of a eertidcate of naturalisation, but 
the Acts of 1914 and 1918 and now 
of 1948 (Section 20) enable the 
Home kSecretary in his diseretinn (but, 
as stated below, after an inqiury uf a 
judicial character) to revoke a*certi 
6cate of naturalisation upon a variety 
of grounds which may be summansiMi 
as follows ; (i) the use of fraud* active, 
or passive* in obtaining the certidoate ; 
(ii) disaffection or disloyalty to His 
Majesty ; (iii) intercourse with an 
anemy during war; (iv) uithin five 
yearn of the date of the grant of the 
certiffcate* the fact of being aentenoed 
fiy a Britisb cmart to Imprisonment 
for a*%enn of not less than twelve 
months; (v) residence in foret^ 
countries for a contiguous period 
of seven yean unless during that 
period ibe person in question has: 
(a) either been in the service of the 


British (iovemment or of an mtoi- 
iiatiiiiial organisation of which tht* 
(loveniment in any jwrt uf Her 
Majesty’s domiiiKuis is a niemlier, or 
(If) regwterod anuimlly at a Unitcfi 
Kingdom consulato his intention to 
retain the citizenship of the United 
Kingdom ami colonius. Howf^ver, it 
is provirlod that the Secretary of 
State shall not deprive a person of 
ntizenship unless ho j| sati.ified that 
it IS not conducive the public 
good that that pcrs0n shall con- 
tinue to Im' a citizen, i More«iver, it 
is laid flown that no c^er depriving 
a person of his eitizenipip by way of 
fienalty shall lie made Without giving 
him notice of the ptfifosefi measure 
and of the grounds the$»of and before 
refenring the cose to a committee of 
inauiry presided over |y a person of 
judicial experience. 
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beyond this, that nationality is lost and acquired through 
subjugation and cession, and as the Municipal Laws of the 
different States differ in many points concerning this matter, 
the necessary conse<)uence is that an individual may possess 
more than one nationality as easily as none at all. The 
points to be discussed here are therefore : How double * 
nationality occurs ; the position of individuals with double 
nationality ; how statelessness occurs ; the position of 
stateless individuals ; and, lastly, means of redress against 
difficulties arising from double nationality and stateless- 
ness. 

§ 309. An individual may possess double nationality Ho* 
knowingly or unknowingly, and with or without intention.* 

And double nationality may be produced by every mode *Kty 
of acquiring nationality. Even birth can invest a chikl 
with double nulinnality. Thus, every child born in Great 
Britain of German imi-ents ac(|uircs both British and 
German nationality, for such child is British according 
to British, and (»crman according to German, Municipal 
Law. Legitimation of illegitimate childrin can produce the 
same effect. Thus, the illegitimate child of a German bom in 
England of an English mother is a Britfeh subject according 
to British and Gertnan law ; but if after the birth of the 
child the father marries the mother and remains a resident 
in England, he thereby legitimale.s the child accorcii. g to 
(Jerman law, arul such chihl accjuires thereby German 
nationality without losing its British nationality, \atural- 
isation in the narrower sense of the term is frequently a 
cause of double nationality, since individuals may apply 
for, and receive, naturalisation in a State without thereby 
losing the nationality of their home State.® This is, .since 
1948, the position in (treat Britain.® 


* Tt may plural natinnalitv, 

^ The following onws* in ^hich 
double nationality ha« born diBciuwed 
may be mentioned : Kx |«irte Frty- 
berger [19171 2 K.B. 120; TfcA/ v. 
Taylor (1917) 1 10 L/f. 446 ; 

Attorney -Of n f ml [1923] A.(*. 628. 
Baron FriUric de Bom v. 

BtaU^ deoidfKl on July 12, 1926, by 


the YttgoBlav- Hungarian Mixed A** 
bitral Tribunal : Annual Digrat, 192A 
1926, Oaae ’ <». 296 ; Barthez de 
Moi^ori V. Treehandtr Uaupt^^ 
ivtdhing^ decided on July 10, 1926, by 
the t®>anco*(ierman Arbitral 

Tribunal, ibid,, No. 206, 

* Sec Ixdow, iJ 310 and 313a. 

* See above, p. 660. 
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§ 310. Persons possessing double nationality bear, in tbe 
language of diplomatists, the name gujets mixtes. The 
position of such 'mixed subjects' may be awkward on 
account of the fact that two dhfferent States claim them as 
subjects, and therefore claim their allegiance. In case of 
war between those two States, an irreconcilable conflict of 
duties is created for these individuals.* Each of the States 
claiming such an individual as a subject is intematiunaliy 
competent to, do this, although they caryiot claim him 
against one another, since each of them correctly maintains 
that he is its subject. But against third States each of them 
appears as his sovereign, and it is therefore puhsible that 
each of them can exercise its right of piotectiou over him 
within third States. On the other hand, a thii-d State can 
treat a person possessing two nationalities as a subject of 
either of the two States to which he owes allegiance. 

§ 310a. The inconveniences resulting fiom double nation- 
ality became particularly* prominent in consequence of 
the changes of nationality arising out of the Peace Treaties 
of 1919, and this was probably one of the reasons why the 
Hague Codification Conference of 1930 reached agreement on 
certain aspects of the matter. The Convention on Certain 
Questions Relating to the Conflict of Nationality l^aws (see 
above, § 35) expressly d<*clare8 that a |K‘rson having two or 


• In Tnmiitfa KauvlUa v, r S an 
United Staten Court of Appeals son 
tenoed for bii^h treason the accuscil 
who was of both American and 
Japanese nationality Tbe ireasun 
able activities consisted in oommittinK 
bratahttesupon United Statespnsoners 
of war m a J apanese camp for prisoners 
of war. It was apparent from the 
judgment that the nature of the 
treasonable activity was a decisive 
element in tbe situation (1951) 19(> 
F. (2d) 506 ; A.J.. 46 (1962), p 147 
It was principally for that reason that 
tbe Supreme Court affirmed the con 
Tiction : (mi) 343 U 8. 717 ; J J.. 
4ah953}, p. 146 Sec also Dos ffetST. 
^fkolU (1947) 161 F. (2d) 669; 
Annual Ihmtl, 1947. Case No. 51^ 
where the Court deolmed to deprive 
of natimiaUty a person ot double 
nationality who was wimpelled to 


8Qr\i m the hi my of the uthfr State 
’ In 1812, a time a hen Great 
Bntam still kept to the rule that no 
natural Imrn British subject could 
lose his nationalitv, the impressment 
of Englishmen naturahaiMj m the 
United States proved one of tbe causes 
of tbe war between the two countries. 
There were also, for a similar reason, 
frequent disputes in the nineteenth 
century lictween tbe Untied States 
and Prussia For 'a survey of the 
various treaties coiuluded between 
the United Htatos and other States 
since 1868 (in which v ear the so-called 
‘ Bancroft Convenlfons * were con- 
eluded with the Nc|th Oermaii Con 
federation and othf!| German States) 
in order to regulate honflioting claims 
to the allegiance of naturalised per 
sons, see Haokwort]|. iii. { 266, 
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more nationalities may be regarded as its national by each of 
the States whose nationality he possesseR (Article 3), and that 
a State may not give diplomatic protection to one of its 
nationals against a State whoso nationality that person pos- 
sesses (Article 4). Further, the f’onvention provides that if 
a person has moie than one nationality, he shall, within a 
third State, bo treated as if he had only one ; in particular, it 
is laid down that that third State shall recognise exclusively 
either the nationality of the State in which he is habitually 
and principally resulent, or the nationality of the State with 
which he appears in fact to be most closely connected (Article 
5). The C^onveution thus gives effect to what may be called 
the principle of effective nationality.^ It is laid doMvn that 
if a person, without any voluntary acts of his own, possesses 
double nationality, he may renounce one of them with the 
permissioti of the State whoso nationality he wishes to 
surrender, but that, subject to the laws of the State con- 
cerned, such )X}rmission shall not be refused if that person 
has his habitual residence abroad (Article 6). In a special 
Protocol Relating to Military Obligations in Certain Cases 
of Double Nationality * it was agreed that if a person of 
two or more nationalities possesses the effective nationality 
of one country in the meaning described in Article 5, he shall 
be exempt from all military obligations in the other country 
or countries subject to the [lossible loss of natiunality in 
those countries (Article 1).® It is provided, secondly, that 
if a person possessing two or more nationalities is entitled, 
under the law of any of the States, to renounce its nationality 
on coming of age, he shall be exempt during his minority 


* See Pfeiffer, Probitm dtf 

effeHtvtn StaatJiangfJufngkeii im Vol- 
kertickl (1933). 

* AJ., 24 (1930) Siippl., p. 201; 
Hudsoiit Legutlatwn^ v. p. 374. The 
Protocol has been ratifies), among 
othere, by Great Britain, the Unitea 
States and BrarJ), and has entered 
into force* 

* The Treaty of November 1, 1930, 
between Norway and the United 
SUtea providea that a peraon bom in 
the terrttory of one pajriy of paranta 


\(ho are nationals of the other party, 
aiirl having the nationality of both 
parties, shall not, if he has his habitual 
residence m the State of hta birth, be 
held liable for military service or 
any other act of aUegiance during a 
temporarv stay in the territory ot the 
other pa y • (\S, Tr^ai^ sVeries, 

No. 932; AJ., 25 (1931), Buppl., 
p. 161. As to the Franco* Belgian 
Treaty of September 12, 1928, for 
avoiding contlicta in the matter of 
recruitment see Dreyfus in 56 Clmief 
(1929), pp. 989*950. 
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from military service in the State in question (Article 2).^ 
FinaQy, it is laid down that if under the law of a State a 
person has lost its nationality and has acquired another 
nationality, he shall be exempted from the military obligations 
in the State whose nationality he has lost (Article 3). 

1^^ § 311. An individual may be without nationality know* 

iMiiMH ingly or unknowingly, intentionally or through no fault 
of his own. Even by birth a person may be stateless. 
Thus, an illegitimate child bom in Germany of an English 
mother is actuaQy destitute of nationality, because according 
to German law it does not acquire German nationality, and 
according to British law it does not acquire British nation- 
ality. Thus, further, alt children bom in Germany of 
parents who are destitute of nationality aie themselves, 
according to German law, stateless. But statelessness may 
take place after birth, for instance as the result of depriva- 
tion or loss of nationality by way of ptmalty or otherw ise (sec 
above, § 302 (2)). All individuals who have lost t heir original 
nationality without having acquired another arc, in fact, 
destitute of nationality.* 

Position § 312. Since stateless individuals do not own a nationality, 
^dtuis principal link* by which they could derive benefits 
destiti^ from International Law is missing, and thus they lack 
riity?******^ protection os far as this Law is concerned . ' Their position 
may be compared to vessels on the open sea not siiiting 
under the flag of a State, which likewise do not enjoy 
any protection. In practice, stateless individuals are 
in most States treated more or less os though they 
were subjects of foreign States. If they are maltoeated,* 
apart from the provisions of the Charter of the United 
Nations in the matter of human rights and fundamental 

* In the part of the Fnwi Act involvee the luen of previuui nation* 
relating to Nationality it voa re- ality: AV.. 2t Supph, p. 183. 
commended : (a) that State* afaould ’ Ai to Englwit law »ee AomI t. 
adoptlegielation Signed to facilitate. Public Tructee fl^l] 3 Cb. 67, and 

ia cam of panone poeaeasing more ea«es therein diac^wd 
than one nationality, the lenonoiation ' See above, { 
of natioiiali^ in the conntriee in * It cannot 14 eonaidered mal- 
which they an ndt naident, and {b) treatment if a Sfate comnelt indi. 

that effect be given to the principle vidoalc deetitute cf nationauty either 

tltat the aeqiiiiition of a fbtelipi to beeome natura^wl or to leave the 
oatiDnaiity throngh natiiraliaation country. 
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fireedonis,* International Law ^ as at present constituted 
cannot aid them unless tlieir position is made the subject of 
express regulation in treaties, in which case every contracting 
party acquires the riglit to protect them notwithstanding 
the rule as to nationality of claims.® 

§ 313. The rules of International Law relating to diplo-Begnlft- 
matio protection are based on the view that nationality iflsiSdw 
the essential condition for securing to the individual thensMby 
protection of his rights in the international sphere. This**^*^* 
being so, the admissibility of statelessness must be regarded 
as a serious defect in this branch of International Law. 

There is now a growing tendency to reduce by inter- 
national conventions the possibilities of statelessness or, 
where that is impossible, to render less difficult the position 
of stateless persona. 

The Hague Codification Conference of 1930* adopted a 
number of provisions calculated to reduce the possibility 
of statelessness : 


(1) Loss of Natiomlity as the Result of an Expatriation 
Permit . — The Convention on Certain Questions Relating to 
the Conflict of Nationality Laws ^ provides that an ex- 
patriation permit issued by a State shall not entail the loss 


^ See below. § 

* Ah to hunianitatian intervention 
M6 above. §§ 137 and 202. The 
position of tbo Jews in Uoii mania 
before 1919 farnishefi an exanipl^^. 
Aooording to Municipal Law thc> 
were, with a few exceptions, con- 
sider^ as foreigners for the pur- 
pose of avoidiug the consequences 
of Article 44 of the Treaty of 
Berlin, 1878. aocorrling to which 
no reUffioua disabilities were to ho 
imposed by Koumania upon her 
enbjeoto. But m these Jews acre 
not subjeote of any other State, 
Rouihanin oompeUed them to render 
military servioe, and actually treated 
them in every way ac<K>rdmg to 
disoretion without any other State 
being able to eieieise a right of 
proteoiion oyer them. See liey m 
H.O., 10 {1903), pp. 400-020; Bar 
in RJ., 2Ddser.,9(t907). pp. 711-716; 
Stambler, I'hUimn doa 
roumaina at la droit d^iofarrantion 
<1913); Kohler aad Wolf, 


MUira in the Bulkan Staiea (1910) 
Kohler in BuRelin of the Jewish 
Academu Aria and No. I 

(1933). See also above, ^ '!93. But 
on iWember 9, 1919, itouroania 
iindertouk, by a Treaty with the Prin- 
cipal Alli^ and Assr'riated Powers 
(Treaty Senes (1920), No. 6, Cnwl. 
588), to recognise as Roumaniau sub- 
jects ipao facto and without any 
formality Jewish inhabitants who 
wore stateless See Bey in R.O., 32 
{1925), pp. 133-162, and Kahant v. 
Pariai, decided on March 19, 1929. 
by the Auetru-Koumanian Mixed 
Arbitral Tribunal: Annwol Digest. 
1929- 1930, Case No. 131. 

* See above, { 291 (n.). 

* The '‘‘nferenoe adopted a unan- 
imons recommendation to the effeot 
that it ii desirable that in regulating 
questions of nationality States should 
make every effort to reduce ao far 
as possibls oases of statelessness. 

* See above. |{ 35 and SlOs. 
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of the oa^tionaiity of that State unless the penoa to whom 
it is issued possesses another nationality or unless he acquiiM 
another nationality. 

(2) Married IV omen.— The provisions of the Convention 
on this subject have been noted above, p. 6<>4, n. 3. 

(3) Nationality of Children . — The same Convention pro- 
vides that if ohiidreu do not acquire tlie nationality of their 
parents as a result of the naturalisation of the latter, they 
shall retain their existing nationality (Article 13) ; that a 
child whose parents are unknown or who have no nation- 
ality, or whose nationality is unknown, shall have the 
nationality of the country of biith ; and that, a hero 
adoption causes loss of nationality, that result shall be 
conditional uiK>n the acquisition by the adopted person of 
the nationality of the pt'rs<in by whom he is adopted 
(Article 17). 

(4) Special Caeea. In a special Protocol Relating to a 
Certain Case of Statelessness * it was laid down that in a 
State whose nationality is not conferred by the mere fact 
of birth in its terriforj’, a person bom there of a mother 
possessing the nationality of that State ^nd of a father 
witfaont nationality or of unknown nationality shall have 
the nationality of that State (Article 1). 

(5) Mitiyation of Conaeqncncea of Stateleaeneju Finally, 
in a special Protocol Concerning Statelessness,* provision was 
made for the case of persons rendered stateless as the result 
of being deprived of their nationality after they entered a 
foreign country. It is there laid down that the State of 
origin is bound to admit such persons at the request of the 
State in whose territory he is if he is permanently indigent,* 
or if he has been sentenced to not less than one month’s 
imprisonment. 

• See ebov*, { 35. of M>iuiu for ||r>littral refugee*—* 

‘ See abei*. | 35 category of iwraii^s moat likely to be 

Howeiner, bia home State may eflerteil by memiurea of deuation- 
er«i io that eaee refuee to rereire him aiiMtion. By 18u the Protocol had 

if it ondertekee to meet the ooet of not entered into See genentily 

relief. It will be doted that the pro- as to expubion pf atateleee per<w>ne 
vknoiie of the Protocol may be beble Philonenko in OOt Clwttt (III33), pp. 
to obieetion in so for as they ere eel- 1161-1187, end Tkeohtenb^ in fi./., 
enletM to interfere with the prindpie 3rd ecr., 17 (198(l|, pp. 662 56.1 
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At the same time, attempts have been made in some 
cases to mitigate the lot of particular categories of stateless 
persons.^ Thus in the (jonvantion of October 28, 1933,* 
relating to the Internationa] Status of Refugees, the con- 
tracting parties undertook definite obligations with regard 
to the treatment of Russian, Armenian, and assimilated 
refugees as defined in previous Agreements concluded in 
1926 and 1928.® They agreed to grant to these persons 
so-called Nansen passports ; not to expel, except for reasons 
of public order and safety, refugees regularly residing in the 
State concernccl ; and to grant to them free access to the 
courts and exemption from the retpiirement of reciprocity 
applying in some esses to alieasA After the iSecond World 

^ See Trachtenlnsrg in Rip^tone^ January 19, 1931, the Council ap- 

▼li. pp. 582^599 : Nitti in R (J , 36 proved the Statutes of the Nansen 

(1929), pp. 739 760; Schnfbel in 61 International Office for Refogees, 
Clunet 193 pp 36 60 Bentwich a hich was placed under the direction 
in Geneva Sjncnii Studten, vi , No 5 of the I^gue in accordance with 
(1936) and in B^Y,, 16 /lOO.!), pp Article 24 of the Covenant (see aboye, 

114-129. Kuhn m AJ 10 n036) § lfl7M OJf J , 1931, p 166; Hud 

pp 495-499 , Rubinstein in Interna son, LfpelcUion^ v. p 872. The Office 

tional Affaire^ 16(1036), pp 716 734, was liquidated in 1939. as provided 

Poulin in Annwitre Suttee dt droU by the Si^ventecnth Assembly, 1936, 

intemaiwn4il, 3 (1946), pp 05 106, Phnaru MeeUnqe p 139. And see 

Me/ger in Koutelle Rftue de dfott n^nmllv on the problem ^of refugees 

tnieruaf tonal prtt^, 13 (1046), pp and ilisplaced persons Reut-Nuolussi 

60 96. As Uj the legal status of m Hague Rccueil 73 (1048) (ii ) 

|K>htical refugees see HollMun m J J , pp 5 04. Nathin Chapotot Lee 

1J (1038), pp, 680 703 AoOows ( ntp^ ft Its Rejugtee (1949), 

^ Tn^aty ^nes. No 4 (1037), Cind Balogh in Hague Recu et 76 (1949) 

317 (treat Britain arceded in Goto ^ii ), |p 37I-4K8; Iio*l rn in Year 

her 1930. See as to this Ci'nven nf World Affaire, u* 2 pp 124 

turn Tagrr in 63 Clunet (1036), pp 14s, Veinnnt, Refugeejt after the H'ar 
1136 1167. (1051) 

* For the Agreement of Ma\ 12, ^ A similar Arrangement was con 

1926, ooiiceming the Issue of (Vrti eluded on Julv 4 1936. concerning 
ficates to Russian and Vrmciuan the Status of Refugees from CSerinany . 
Refugees see L.\ T S., 89. p 47. Treaty Senes, No. 33 (10.16). Cmd 
Hudson, IrSgtafa/ion, 111 . p 18S4 hor 5338, Hudson, £fegu/alio>i, vii, p 376, 
the Arringement of June 30, 102s, This proM^ional agreement wasre- 
euneerning the T.»egal Status of Russian placed bi a Oonventio’ signed on 
and Armenian Refugees see I/cague February 10, 1038 (f/ .V.T 5", vol. 192, 
Doe. LS.C. 1M02«(1) ; Off J , l*eh p r.O) And nee Off J , 1930, p. ,100 
p. 486 ; L.N.T.8., 89. p *»3 . Hudson, extending th« Ouivention to Austrian 
Jjfgieiatton, iv. p. 2486 As to the refugees In September 1933 the 
validity of that Arrangement in Fourteenth Assembh of the league 
Prance see Ctoi v SchpoltanJtkg <lecidc '' on the proposal of the Dutch 
'Annuel Digeet, 1929-1930, Case No. Goierniueut, that the problem of 
218 and Note. Previously the work of German refugees should be dealt with 
relief of refugees biu! been transferred bv international co operation. As 
in 1926 to Uie International labour from 1939 a new organisation was set 
Office and re-transfrrred in 1030 to up under a • High (Commissioner for 
the Seoietariat of the League On Refugees under the ProteotioD of the 
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War the persistence of the problem of refugees led to the 
adoption, on July 25, 1951, of a Convention on the Status of 
Refugees.^ The Convention applies ; (a) to persons who 
had been considered refugees in acconlance with previous 
treaties and arrangements on the subject, and (6) every 
person who as a result of events occurring before January 1 , 
1951, and owing to well-founded fear of bt'ing persecuted 
for reasons of race, religion, nationality, membt^rship of a 
particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such 
fear, is unwilling to avail himself of the protection of that 
country, or who, not having a nationality and being outside 
the country of his former residence as a result of such events, 
is unable or unuilling to return to it. The Convention 
includes provisions protecting refugees against discrimina- 
tion on account of race, religion, or country of origin and 
provides for religious freedom and equal tn*atmcnt with 
aliens unless the Convention contains more favourable pro- 
visions. The latter include most favourable treatment with 
regard to rights given to nationals of a fori'ign countiy 
regardinj^ employment and the lifting of any rcstiictne 
measures imposed on aliens for the proto* t ion of national 
labour in all cases in which the refugei* has icsidcd in the 


League of Natibna * . Off J , 1938, 
p. 365. Aa the mult of the Evian 
Couferetice held in July 1938 there 
was created an Intergovemznontn} 
Committee on Kefugeee Doo C* 
244, M 143.1938, Xri In DecomW 
1946 the fteneral AMnihlv adopted 
the Constitution of the Internationa) 
Refiigee Organisation, which has 
taken the place of the Intergo^em 
mental Committee on Refiigeos (For 
the CoDstitution of the Organisation 
see Treatp Setter No. 25 (1950), Omd 
7934. Its mam purpose is the repatri* 
ation, legal protection, and resettle- 
ment of about one and a half million 
refugees and displaced persona In 
October 1^46 an Agreement was 
IRgned relating to the issue of a travel 
doeument to refugees who were the 
eonoem of the Intcrgfivernmental 
Comnittee cm 'Eefugoes ; Omd. 
7033. 8e6 also Jeonmga in B. F., 20 
(1939)« pp. 96-114: Bimpson, The 


Refuge* PrttbUm (1939), and Oohii 
in Mttfiern lau Rtiieu 4 (1941) pp 
iOO 2tK) The Tntmiaiionnl Kfliigiv 
Organisation terminated its aitivitioa 
in 1952 Its principal functions were 
taken o\er hv the Ofhei^ of the l’nite<l 
Nations High Commissioner for He 
fiigevs The General Aesomblv had 
previously adopted, in 1950, the 
Btatiito of the Office of the iiigli 
Commission (Dor A/175U) In con- 
nection with the work of the Inter- 
national Refugee Organiimtion there 
may be noted the Cfinventiou of 1950 
on the Dec laration pf }>eath of Miasmg 
Fersons, the purpose of which is to 

« the jucli^al procedure on 
\tn.i in thd countries of the 
Contracting Partied 
^ For the text s^ United Nations 
Thic. A/Conf. 2/ll|8 and, in part, 
UmUd NtUiowt fear Book, 1951, 
p. 521. bee Weis i* B f 30 (1953), 
pp. 478-469. 
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country for three years or has a spouse or children possessing 
the nationality of the country. The Convention also pro- 
vides for at least equal treatment with aliens with regard 
to the right to engage in agriculture, industry, commerce, 
practising a profession, education, and the like. It includes 
provisions for equal treatment with nationals with regard 
to elementary education, rationing system, public relief and 
social security. No penalty may be imposed upon the refugee 
on account of illegal entry or presence w'hen coming directl}' 
from a country where his life and fn^edom was threatened. 

The Convention also provide^ for safeguards against expul- 
sion, in particular to countries w^hcre the life or freedom 
of the refugee would be threatened.*^ As noted, the Con- 
\ention does not apply to persons who are refugees as the 
result of events subsequent to January 1, 1951. Moreover 
it is left to each of the Parties to decide whether it intends 
to apply it to refugees outside Eun>pe. 

§ 313a. The attempts, as outlined above,® to reduce the Abolition 
occasions for statelessness are not only an expression of 
desire to do with a source of inconvenience to Oovern* 
ments and of grave hardship to individuals. They also 
constitute recogiiili<in of the fact that so long as nationality 
is the link between the individual and the protection of 
rights accruing to him by virtue of International Law,® it 
is both illogical and offensive to human dignity t'lat Inter- 
national Law' should permit a condition of statelessness 
As may be seen from some of the provisions the Hague 
Convention of 1930,^ there are no vital interests of States 
which stand in the w'ay of introducing such a measure of 
unifonnity in the law relating to acquisition of nationality 
by birth, marriage, naturalisation or otherwise as may be 
sufficient to prevent statelessness arising on that account. 

The same applies to the abandonment of the praetit*e, which 
is of comparatively recent origin, of adding the penallv of 


' By the end of 1951 the (\>ii\en- 
tion nad been signed by Aubtna. 
Bekitun. Onlombia, Denmark, Fed- 
eral Bepublto of Uerinany, Inmel. 
Ueobtenetoin, Luxeniboirg, Nether- 
lands, Norway, Sweden, Switzerland. 


Tiirke\, the Dniteil Kingdom and 
Yugiwlavia. 

* See alx>ve, § 313. 

* See above, § 291. 

' See above, § 310a. 
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deprivation of nationality for disloyalty of other reasons to 
the manifold and severe punishments available to States 
under their Municipal Law.' Probably measures to abolish 
statelessness can l^t be attempted on the lines of the 
following two principles : (1) that every individual shall be 
entitled to the nationality of the State where he or she is 
bom unless on attaining majority he or she declares for the 
nationality which may be open to him or her by virtue of 
descent ; (2) that no person shall be deprived of his or hei 
nationality ‘ by way of punishment or deomed to have lost 
his or her nationality for any other reason, such as marriage 
or stay abroad, (‘xcept concurrently with the effective 
acquisition of a new nationalit}'. These two principles 
underlie the Draft Conventions, formidated in !{>.').'{ by the 
International Law Commission, on the Klimination of State- 
lessness and on the Reduction of Statelc-ssncHH.* 'Po the 

^ See above, § 302 (3). Moat States entails loss of n.itu^nAlity aa a t*(»iise 
apply the penalty of denationalisation qitenco of a change in the poraonat 
to naturaliHcd subjects only (by way status of a pcrn^ui such as marnage, 
of cancellation of naturalisation) a legitimation or arloption, sui’h loss 
limitation which lends itself to iht* shall be conrlituaLit upon ac(|uisi' 
interpretation that natiiralise^l persons tion of an<»tht*r niitn)nalify. It is 
are bonnd by duties of allegiance more laid down, in Artnlc (1 (1), that re 
exacting than natural horn sijbjecf<<. nun^uAtion shaP not rcniilt in loss of 
It is clear that in most cases the per nationalitv unless the fx^rson renoune 
sons affected live abroad and that mg it Inus (»r ncf purrs another nation > 
their denationalisation takes place ality. Artn le b (3) provides, in a 
without n^gard to the leiritimat^^ < omprehensivo manner, that persona 
interests of the State where they are shall not lose their natioriaiitv, sf) as 
resident at the time. For an attempt to Itecome ntatelesH r>n the ground of 
to safeguard some of these interests de|Nirture, stay abroad, failun^ Ut 
see above, { 313 (5). register or ‘ any other stiniUr grouini.' 

• The Universal l>oelar<ition of The mc»8t frequent ground of statcleaH- 

Human Rights (sec below, 31 t>n) nens namely, dtqirivatmn of nation' 
lays down, perhaps somewhat inoon- ality, is covered by Articles 7 and B. 
sistently, that * everyone has the The former Uys dt>wn that the Parties 
right to a nationality ^ and that * no shall not rlepnvc their nationals of 
one shall lie arbitranly deprived of his nationality by way of if sui^h 

nationality/ For deprivation, even deprivation renders them stateleffs. 
if not arbitrary, may result in state- The Utter prohibits the Parties to 
lossness and thus in an eife< live denial depn v c any m or gnuip of persons 

of the right to nationality. of their nationality on racial, ethical. 

* See the Report of the CommisHion religious or politiiigl grounds. \Vith 
for 195«3. Apart from minor details reganl to territoriiil changes, which 
t|^e two Draft Conventions are iden- constitute a frequjnt cause of state- 
tical. Article 1 f>f the Draft provides lossness, Article 9 l|ys down that new 
that a child who would otherwise be States or States a6^iiinng new terri- 
stateless shall aequiro at birth the tory shall confer their naiiotiality 
natioiudity of the Party in whoso upon the itiluibitanis of such territory 
territory ft is bom. In Article 3 it is unless such |»enilbTis retain their 
laid down that If the law of a Party former nationality hy option or other- 



675 


§ 314 ] ALIENS AND RIGHT OF ASYLUM 

extent to which they give exprension to the deliberate 
practice of many States to reduce or eliminate causes of 
statelessness, insofar as it results from their legislation, these 
drafts codify a substantial volume of existing practice.* 


VI 


RECEPTION OP ALIENS AND RIGHT OP ASYLUM 

ii. { 100“ Hall, 03, 04 \Vpstlak«, i. pp. 216-217 — Lawrence, §§ 

07, 98- -rhillimont. i. §§ 3fi6.370 -Twiss. i. § 238 -Moore, iv. §§ 560-660 - 
Hackworth. in. §^-93, 291, 297-301- H\ae, i. §§59, 00 -Bluntgchli. 

§§381.398 Fauchille. $ 141 Silwt, pp. 573-594 -IVbpfignct, §§338-343 
Uivier, i. pp 3r»7.309 Xjh. li. pp. 275-283-00^0, n. §§ 701-706, vi. 

119 Martciw, li, §46 -1)|. Umter. i. pp. 287-291 “vSuare 2 , §§ 194-198 
llorcliiird, § 20 - Overbci'k. S tedt rlaH^ugsfreihf tt und AtMwei^ungarecht 
(H8K0 The Law of Ahen-/t, cU. (1900)- SiWcy anil Kliaa, The 

Ahen Aetn. etc. (1906)-.4..S\ rrfH‘*ediffg^, 5 (1911), pp. 05-ll«“-Venlrosi.s 
in Hague lieeueil, \ol. 37 (1931) (3), pp. 327-347 Mor^enbtem in B.Y,, 

20 (1949), pp. 327-.‘ir)7 >'rccrnan m /1.6\ Proceuhngs ISC>1, pp. 120*130. 

§ 314. Apart from Hpecial treaties of commerce, friendship, Admisaioa 
and the like, no Stale can claim the riglit for its subjects 
enter into, and reside on, the tt^rritory of a foreign State. 

The reception of aliens Is a matter of discretion,® and everj^ 


wise or nnloM the'^ ha>c or acquire 
another nationality . The l)raiti> con- 
tain detuilcNl provjaions fur KiMng 
effect to the obligations of the Con- 
ventions, in particular by way of a 
s}>ecial agency to Ik» created for that 
purpose within the United Nation** 
and accoasible din^ctK to individuaU 
and an arbitral tribunal competent to 
hear complainla at tb<* inatancc of the 
agency thua created. 

* The law of some (oiiutncH is 
framed so os to eliminate, for all or 
most practical purpoM^, (he condition 
of sOitolcaRiunM. Thus the Ibitish 
.VatiofiHlity Act of 1948 apart fioin 
minor exceptions relating to w'lth. 
drawal of nationality of naturalised 
persons (see above, p. 661) and loss of 
nationality on account of prolonged 
stay abroad coupled with failure to 
register (sec above, p. 664) leavoa 
mraetioally no room for statelessness, 
^us it h«s been statcfl on lx*half of 
the United Kingdom in 1952 that since 


1945 only three cases of withdrawal of 
(ho nationahty of natiirr Led persons 
Imd ooiurrcd {Con^Ldalt * ifeptjrt of 
the Sicietary-Getieral of i , « VuiM 
Saiiomi Doc. K/2230'A/CN.4/56, p. 
155). ISome Statoa, su^h as France 
in her l.aAv of 1945, make deprivation 
of imtiumility on account of disloyalty 
dc|>cn<lciit upi>n the poasession of 
another nationality {ibid.^ p. 158). In 
some countries (such as Uniguay and 
•Su'itzerland, f6td., p. 150) withdmwal 
of nationahty is not pennissible if it 
leails to statelessncsa. Other coun- 
tries hate enacted laws facilitating 
the acquisition of thou nationality by 
stateless persons. Thus the Sw^lLsh 
Act of 1950 lays down that a stateless 
person bi » in Sweden and residing 
there continuously * has an uncon- 
ditional right to become a Swedish 
national.' 

* See the Aliens Restrietion Aot 0 » 
1914 and 1919, as amended by the 
Former Knemy Aliens (Disal^tiM 
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State is by reason of its territorial supremacy competent to 
exclude aliens from the whole, or any part, of its territory.* 
Rwi^on § 315 . It is obvious that, if a State need not receive 
mriftr ” **3eDS at all, it can receive them only under certain con* 
0^ - ditions.* Most States make a distinction between such 
aliens as intend to settle down in the ooimtry, and such as 
intend only to travel in the country ; no alien is allowed 
to settle in the country without having asked for and 
received a special authorisation, whereas, subject to police 
and visa regulations, the country is o})en to all aliens who 
are merely travelling. 

The § 316. The fact that every State exercises territorial 
supremacy over ail peisons on its territory, whether they 
Atylam. are its subjects or aliens, excludes t he exercise of the power 
of foreign States over its nationals in the territory of another 
State.* Thus, a foreign State is, provisionally at least, an 
asylum for every individual who, l)eing prosecuteil at home, 


Removal) Act, 1925. See aUo Hen* 
riques, The Law of Aliens, etc. 
(1906), and Sibley and The 

Aliens Ad, etc. (1906), with regard 
to the position of aliens under British 
law prior to the ihret World War. 
See also Bouv6, A TrenUse on the 
Lawt governing the Exclusion and 
Expulsion of Aliens in the Uniied 
Stales (1912). yertain States die 
criminate against immigrants of 
particular nationalities and races- 
for instance, the Uniied States of 
America and the Common^iealtb of 
Australia: see Hyde, i. §$59, 60. 
Haokworth, tu. $§ 299*303 ; Parker 
in AJ,, 18 (1924). pp. 737*7r>4. and 
ibid,, 19 (1925). pp 23 47. See aisn 
lobihaebi. Japanese in the Vniltd 
Sifa(sr(l932) . Treat, lUplomaitc Rela- 
tions be^oeen the l/mted Stales and 
Japan, lS53-I89609ti2); MacKenzie. 
The Legal Status of Aliens in Pacific 
Countries (1937). In December 1943 
the United States repeated its Chinese 
IBxcluiioii Acts* 

» Muegrove v. Chun Teeong Toy 
[IMl] A.O. 2**2, and authorities cited. 

* Sm the Aliens Restriction Acts, 
1914 and 1919, as amended by the 
Fonner Bnemy Allens fUisalnlitips 
Removal) Act, 1926. 

The League of Nations summoned 
a eottferenee upon Passport Regula- 


tions which was held at Geneva id 
Ma) 1926, for the Report see 
Off, J„ August 1926. pp. 1088-1098. 
and H.G„ 24 (1927). pp 242-248. 
See also U'ehberg, Das PasmtHU 
(1923). Reale, Le regime die pasee 
ports ei (a Social/ de% Salions (1930) 
and Manuel praft^fur des fiasseports 
(1931), and lu Hague Hicuetl, voi. 60 
(1934) (IV.). pp. H9 I82. Koscoe in 
Ofotius Society, 16 (1930). pp. 65-72. 
There exist a considerable number of 
conventions providing for the aboli 
tion of visas on the passports issued 
bv the contracting |)arties. An agree* 
riicnt of June 12, 1929, eoncenung the 
preparation of a transit card for 
emigrants provides that, subject to 
certain conditions, the contracting 
parties will permit emigrants to pass 
in transit through their respective 
tenitories without requiring their 
passports to have a consular visa and 
without any control or traflio charges ; 
Off, J., 1929, p. 1351 It enten*d into 
force on Soptembef 12 of that year 
as between thirteim of its ori^nal 
signatories. As t<» American paai- 
ports see Hyde, i. f| 399*468 ; Hack 
worth, lii. $§ 259*27i See also Whelan 
in Qeorgebmn Law Aumal, 4t (1952). 
pp. 63*90. I 

• See above.!) 28k 
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oro8sc$8 its frontier. In the absonco of extradition treaties 
stipulating to the contrary, no State is by International 
Law obliged to refuse admission into its territory to such 
a fugitive or, in case he has been admitted, to expel him 
or deliver him up to the prosecuting State. On the contrary. 
Stales have always ujiheld their competence to grant asylum, 
if they choose to do so.^ Now the so-called right of asylum 
is certainly not a rigln possessed Ijj" the alien to demand 
that the State into whose territory he has entered with the 
intention of escaping proseemtion in some other State should 
grant protection and aslyuni. For such State need not 
grant such <leina3i(ls. The Constitutions of a number of 
countries expressly grant the right of asylum to persons 
[>crsecuted for |K>litical reasons,*-^ but it cannot yet be said 
that such a right has become a ‘ gencTal principle of law ’ 
recogin&eci by civilised Ntates and as such forming part of 
International La\^. Neither is any such right eonfeired by 
Article 14 of the Universal Declaration of Human Rights,® 
which lays down thal eveijone has the right to seek and 
to enjoy in other couulries asylum fn ui pei>ecution.’ The 
Declaration, which in any case is not a legally binding 

’ .Se« the CoiiwntKin on Holituu) Asifmbty of ttie Vnited Nations, 
Asylum adopteil in l)4H.omhir by 1 irst Sesaion, 1946, pp. 544-564. 
the Pan-American (Vuifi^rfiue .1 J , Ihe Kussian proposal that such per- 
2S (1934), SuppI , pp. 70 ti ^eq sons should not Im? ciititlvd to the 
Article 3 lays th.it poliiioal prott.s'tion ot the Unite'* Nations was 

asylum, lieitig an institution <»t a n.*je( tvd (p. 564). This dc%»- Q<»t appl> 
hiimauitarum cliHracter, iH not Nuojeot to war iriininals (see «5u’ . p. ^1). 
to reriprocity arid that any jH*r>on The Oonveiition of July 26, 1961. on 
may lOHort to its prolei tion whateyer the Sbitus of Heftiuees (see above, 
hiH nationality The \ iuto<l States p 672) does not ap|ny to any person 
did not sign the Convention on the as to whom then* are senous reasons 
ground that they did not n.c<»gmsf foi i oiiMdenuit that : (a) he has com- 
the doctrine tif “asylum as part of nutted a crime against peace, a war 
liiternalional Law, See Mettgcnl»erg, crime, or a crime agamst humanity ; 
FriUa HeUit uml ExterfitonahM {b) he has committed a serious non- 
(1929). Seo on the nglit of as>him iMihtnal crime outside the country of 
generi^y Uealo in liaque liecutU, reiugi* ; (r) he has been gudty of acts 
vol. 63 (1938) (i.), tip. 47J-5I0, 541 contiary to the purposes and pnn- 
561 ; liacHta<l m rJ„ 3rd se’*., vol. 19 ciples of the I’nited NaUons. Article 
(1938), pp. 115-131 ; l)e M<»ncada in 14 (2) of the Uniyersal Declaration of 
Z.5.A., 23 (1944), pp. 403 472 ; Mor- Human Rights (see § 340ii) is the 
gensteni in if.Y., 26 (1949). pp. same efl. ^ 

327-367. ^^ee also Balogh. rohUml * Sec t.p. the Preamble to the 
in Annenl Orttcf (1943) Flench Constitution of 1946 ; Article 
For an affirmation of the principle 10 of the Italian Oonstitution of m? ; 
of asylum with regard lo * quislings Article 16 of the Constitution of the 
•nd tnitora ’ among diaplaoed p«‘r- ti.nnai» Fwleral Republic of 1949, 
•OM ate Journal IA« Fire* Otnarul * See below, f S40a, 
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inatruinent, does not confer a tight to receive asylum.^ So 
long as the effective international protection of human rights 
from persecution and otherwise is not part of International 
Law, it is consonant with principle that such right of asylum 
should be recognised and that the sanctity of human life 
and fireedom should prevail over the inconvenience — 
economic and other — ^resulting from the obligatory admis- 
sion of large numbers of persecuted refugees.® However, no 
such obligation forms at present part of the law. At present 
it is probable that the so-callod right of asylum is nothing 
but the competence of every State to allow a prosi'cuted alien 
to enter, and to remain on, its territory under its- protection, 
and thereby to grant asylum to him. Such fugitive alien 
enjoys the hospitality of the State w-hich grants him asylum ; 
but it might be necessary to place him under surveillance, 
or even to intern him at some place, in the intenutt of the 
State which is seeking to prosecute him. For it is the duty 
of every State to prevent individuals living on its territory 
from endangering the safety of another State by organising 
hostile expeditions or by preparing common crimes against 
its Head, raemlrers of its CJovennnent or its projH*rty.® 


VII 

0 

POSITION OF AUFNK AFTER RECEPTION * 

Vstiel, i. {213, ii. {{ lOl-llS—Hall, ${ <>3,H7 -Wmlafce, i. pp. 2IS, 210. ;t2: 
330“ -liawrerictf, 55 07 , OH Phillimon* t. ^5 332-330 -Wharlori. ii, ft 


^ This w also probably the meaning 
of Article 11 of the Treaty of Monte- 
video on Political Aaylum of August 4, 
1939, which provide tliat * aaylum 
flpranted within the territory of the 
High Contraotmg Partes is inviolable * 
for the persons prosecuted in the 
circumstances laid down in the Treaty. 

* The Resolution of the Bath mort- 
ing of Hie Institute of Internationa] 
Idiw in 1950 mpom upon titates the 
ddty of oonsultation, in such cases, 
with the view to concerted action in 
pursuance of obligations of humanity : 
AnuMoire, 43 (2) (1950), p. 377. 

* See above, ( 127a, ^ Besoiu* 
tion of the Institute of International 


Law of 1950 (sfH* aU^vo. n. 2) lays 
down expressly that a State which, in 
the fulfilment of its duties of human- 
ity, grants asylum U* a [tcrsoii in its 
territory does not on that aocoiint 
incur any Internationa) responsibility 
other than that arising from the 
activity of any other alien living on 
its territory (ibid,, a 376). 

^ The student pesinng informa- 
tion on a speciaJ IKent arising ont of 
the position of aheifi after reception* 
or concerning citfcens and their 
property abroad* «nust study the 
standard work of* Borehard* Tkt 
Diplomaiic PruUet^n of CHiuns 
Aktood (1915). 
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205 -Whoatoa. §$ 77 82 Moorp. iv. |if 534 549. -Hackwortli, iii. §§ 277-291 
— Bluntsohli, |§ 385-393 -FauchiUo. §442-Sibert, pp. 694-614-1)08. 
pagnet, {{ 339-343— Kivior, i. pp. 309-311— Cal vo. ii. §j| 701 .706-Martena, 
H. §46— Pe I^Jutcr, i. pp. 274-287, 296-299 -(^rucliaga. §§406-409 - 
Suare*. §§ 167*179- -Keith’s Wheaton, pp. 207-211-- StoweU. pp. 279-286 
SecOe, ii. pp. 63-135- Fnsrh in Sirupp, WoH., pp. .330-334- -Canton 
do lioval* De la praieclion ths nationaiix a ranger (1907)— Delessert^ 
r&abtis$€mnt et U s^jmr des Arangera (1924^-a^toinbach. UnUr- 
itnchungen zum iiUernaiMtialeti Fremdenrecht (1931) - TAp Legal Staius 
«/ Aliens in Paeijic (^luntries (ediied hy MacKenzic, 1937) — ^Praaep, 
Control of Aliens in (he British Commonweidth of Naiions (1940) — Cibson, 
Aliens an^l the Loir (1940) (as to the United States)— Konvitz, The Alien 
and the Asiatic in American Uv (1946)- Wheeler in AJ., 3 (1909), pp, 
869-884 Prffceedings, 5 (1911), pp. .•52-66, 150-225— Borchard, 

§|6‘8, 14-25, 34*46, 133-136, and in A.J.^ 7 (1913), pp 497-520, and 
in BiblirAheca ViMeriana, 3 (1924), pp. 3-52- Churehill m L.QM., 31 (1920), 
. pp. 402-428- HolHswr.rth in Hevue dhistoire da droit, 3 (1921), pp. 175- 
214 — Faohiri in B,Y., 1925, pp. 159*171 ~ Zaitzeff in Michigan Law 
Revieio, 24 (1926), pp* 441-4ri0 (as to alieiia in Russia)— 8. Basdevant in 
R^perfoire, 8, pp. 3-61— Cavaglieri in Hague Recueil, vol. 26 (1929) (i.), 
pp, 452*467 -Healy, ihid., vol. 27 (1929) (ii.), pp. 405-492— Venlross in 
Hague Recueil, vol. 37 (1931) (iii.), pp. 348-406- -Kelsen, ibid,, vol 42 
(1932) (iv.), pp. 248*260 -Cutler in AJ„ 27 (1933), pp. 22.7*246 - Bouv^ 
in A,S, Proceedings, 1934, pp. 92-105— Borchard, ibid, 1939, pp. 51-63 
- (’uatr4n in /.h.T., xi. (1943), pp. 325-417. 


§ 317. With his entrance into a State, an alien, unless Aliens as 
he belongs to the class of those who enjoy so-called 
territoriality, falls at once under the territorial supremacy torialSn- 
of that State, although he remains at the same time under 
the personal supremacy of his home State, He is t herefore 
under the jurisdiction * of the State in which he st:.ys, and 
Is responsible to it for all acts he commits on its territory.* 


' On tho puiiishmcat of aliens for 
j^litical crimoH wo Breuss in (irotms 
Society, 20 (1934), pp. S5'lu5. In 
Bisier v. Untied States it was held that 
an alien is under a dut% to tt»stify 
before a Congresaional Coniiiiittee in 
the same way an a citizen ; (191b) 
170 F. (2ii) 273; A.J., 43 (1949). 
p. 379. 

* From Novenilw 5 to Decora Wr 6, 
1920, then* aat in Paris a conference 
with a view tt> aoc.epting a convention 
nn the treatment of foreigners and 
foreigto enterpriaea. No convention 
WM adopKtd. See Kuhn in AJ,, 
24 (1930), pp. 570.572. And see 
Off. J., 1930, No. 2, p. 84 ; licague 
Doo. 0. 36. M. 21. 1929. II. (prepara* 


tiir\ d'M'iiniepta for the Conference on 
the trcalmcnt of aliens) and C. 97. 
M. 23. 1939. IF. (ininutea of the 
Conference). And see l^eague Doo. of 
1928; C. 562. M. 178. 1028. II. (a 
general report of governmental ex- 
perts) and C. 345. M. 102. 1928. 11. 
and Supplement No. 1 (1929) (a 
collection of treaties aiul municipal 
regulations) ; Heport of the (Icneral 
Meeting of (Jovernment Experts, on 
Double 'i i:atK»n and Tax Evasion in 
League Dih^. C. 562. M. 178. 1928. 11. 
For a list of fourteen conventiona 
concluded between 1930 and 1935 aee 
Fiscal C'oramittee Beport to the 
Council of June 17, 1936, in League 
Doc, C, 252. M. 124. 1935. lU. 
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He owes allegianoe, for the duration of his residence, to the 
State within the territory of which he resides. Moreover, it 
has been held that an alien who on leaving the territory of 
the State submits himself to the protection of that State, 
i.e. by asking for and receiving a passport entitling him 
to diplomatic protection, continues to owe allegiance to 
it and is liable for treason committed abroad.^ If in con- 
sequence of a public calamity, such as the outbreak of a 
fire or an infectious disease, certain administrative re- 
strictions are enforced, they can be enforced against all 
aliens, as well as against citizens. But apart from juris- 
diction, and mere local administrative arrangements, which 
concern all aliens alike, a distinction must be made between 
such aliens as are merely travelling, and stay, therefore, 
only temporarily on the territory, and such as take up their 
residence there either permanently or for some length of 
time. A State has wider powers over alien.s of the latter 
kind ; it can make them pay rates and taxes.^ and can even 

* Joffce V, nf VMxc Fr(*^ i. $§ 20r>, ; Bedlo in ILL H., 

$ecuiioiu* (1940\ 62 T L.ll 20S. 32 pp. r»S7 633, Jlackwnrth, 

Laaterpaoht tn ('ambrtdgt Ixiw Jour- iii § 281 ; (>n7intti in Ilaijae I^rcutxL 

mat, 1947, pp 33, 92<342. Ami 8e<* 1926 pp. 5-106, 1’icaixl in 52 
Diplock in iSforiVy, 32 (1910). (1925), pp. 40 53; I)*»rn in 

pp. 42-09. 1 ferieljah>eii\rhnfl fUr i^teutr- untJ 

■ Sco Albrecht in li.Y., 29 (1052), Ftnanzrrrht, \ (1927) pp 189 249, 
pp. 145-185, andr Urhna, Jl fltnUt) Nihojet in x. pp. 072 692, 
tributario (1049) (In and in Ua^tue vul 31 (1930) 

the liability of forciioi^TS to the French (i.), p|i 5 100; Sack in UXJ ^ 37 

tax of national s«olidarity eee Pall- M930), pp 97 113, Pcclcrn m // / /,/ 

mier in Clunet, 80 (1053), pp. 50 97 23 (19.30), pp 14 25 ; Caproll in 

The qucAtionM of Double Taxa- 29 (1935). pp 586 597, Huhter m 
tioo and Thjc Kvaflion received at ten- Iluffue HfruriL vol. 5.5 (19.36) o i. 
tlOD from a (*oininittee of Experte pp. 437-502 . (bi^gcnhvun, 
appointefl by the l.<eagtie of Nations /ton </fs 9urc€Mwn4 rn drotl tfUer 
see their Keports, C. 115. M. 56. vahoml et It probllfM tie la dovbU 

1925. II. F. 212, and C. 216. M. 85. %mpo»itnm (1928); .Seligman, Double 

1927 n 40, and memorandura by Taxatxon and fntemalional Ftnrai 

SiF Basil BUickett (E.F.S. 10, A. 16, Cooperation (1928); Khronsweig and 
1021) and Report hv Brons, Einaudt, Kwh, Inrcme Tux Treaitee (1950) ; 
Sellipnan, and Sir Josiah Stamp Kmdi. Double Tamlton f 'onitenftons 
(B.r.S. 73. F. 19); Resolution of (1950); (iregg in (ffroliue SoeWp, 33 
the Institute of International l^aw (as (1047, pp. 90 118 ; xind, aa t 4 > double 
to death d»^ties) in Annuaire^ 29 taxation of shipping McNair In A 
(liP22), p. 256; WIttmann in JrtUr- 19(1925). pp. 509 373. On April 16, 
ntUionat Law Aa$(ie%alion*s Twenty- 1946. two im^xiriint Conventions, 
fifth Biport (1908), pp. 618-630; aiming at rc<Jucing Ihc evil of double 
SnyHng in the Assoaiatton’e Thirtieth taxation, were cottcluded between 
Jtmrl (1921), vol. t. pp. 424 431 ; Great Britain and t&e United 8tatee. 
Salvioli, Xe doppie impoite in dirUto The first (Cmd. 6621) refen to taxes 
inimmionali (1014) ; see also Hyde,, on income ; the seeond (Cmd. 6236) 



§ 817 ] FOSmON OF ALIENS AFTER RECEPTION 681 

compel them in case of need^ and under the same conditions as 
citizens, to serve in the local police and the local fire brigade 
for the purpose of maintaining public order and safety. On 
the other hand, an alien docs not fall under the personal 
supremacy of the local iStiite , therefore he cannot, unless his 
own State consents,* be made to serve ® in its army or navy, 


to taxation on estates of deceased 
persons fn both Conventions resid 
eoce IS made the pnnctpal test of 
taxation Thus, for ln‘^tan^e, it is 
provided that a ten< her r< ^ident in 
Great Britain nho 'iHtts the United 
States for a penod not ex«.ridiii^ l\io 
yeais for the purpose of ted tin s 

shall be exempt in the Umtcrl Ntat<c4 
{irom taxation on iniumc deri\6f! 
therefrom *See Parr\ in /? Y i't 
(1046), pp 326 Ste iUo Cmd 
6602 for tht Tnati with Tr'ince of 
October lO, 1*14 And ‘w» AUix in 
Hague Hecuetl, >o[ hi (lh37) (iii ), 
pp 546 637* and Koch, I h*- DmhU 
faraitoTt ( mneniwns (1047) 

‘ In Great Britain, hv the AIIrmI 
Powers (War Sertioe) Act I‘H2 Ci 
and 6 Geo 6, ch 20)* nationals of 
Albed Powers wore under Cfrtain 
cvmditions, made lialtio to rintiona) 
service under the varioiH National 
Service Ads Previoush, under 
Defence Regnlatnm 5Ha, Inttinational 
l«abuiir Force Oniors were is>*uo<i b\ 
the Minister of l^lxnir and Vati mat 
Service (see eg h R A t) , 1041, 
No. 719, with regard to Belgian 
nationals) It apposn) tliat Ixith the 
Act of 1942 ami the \ irious (irdtr* 
iSBtted in 1941 were pitHf tied bv agree 
mente made with the various Allied 
GoTemmente coot ernod h or a state 
ment to that effect nude liefore 
Pitrhament in connection with the 
Act of 1912 see Hansard, House of 
Oommons Debates. %o1 369 lol 2178 
And sees RAO 1441, No 3S1, for 
the Order appUing the \ct to various 
Allied nationals See Hauptmann in 
Mtuiem. Tgaw AVineu, 6 09421, pc 72 
75; Oppenheimer in iJ *16 (1 44 2) 
p. 688: Sohwelb, tW, 39 (1943) 
pp. 109- U I As to the practice of Uic 
united States, during the First <tr)d 
War of exacting inilltarv »er\ ice from 
alieiut who have tieclared their inten 
tlon to become oithnwis of the I mted 
Slatei («o called declarant ahens), and 


the protests of various countnos 
aguimt that practice see Hackworth, 
III § 2S2 By an Aft of rongress 
approx rd in ])icember 1941 all male 
pcrsoii>4 between the ages of 20 and 45, 
n siding ID the 1 nited States were 
made iiabU for training and serxtee 
in the land or iiax al forces However, 

It was pnmdcfi that nationals of 
neutral coimtnes could apply for 
exemption as ahens such application 
to have the effect of debarrmg the 
alien in question from becoming a 
fitizcn of the United States Tlie 
UmUfl States Immigration and Ns- 
timilit\ Vft of 1932 provides m 
Siftion 315(a) that an alien who at 
hw nqucht has been excmpte<l or 
(iisilnrgcd from m^fmcc m the armed 
force** on the ground that he is an 
alien shall lx permanently ineligible 
ti Ixcomf a citizen of the United 
States For lommcnt sec Houck m 
\f\chujnn lau Heften 32 (1953) pp 
2<i3 27b In 1953 France as a re 
prisal for the practice said to have 
1 k en adifc^-d by the tn»* 1 States 
cnacUHi a law proxidmg t foreign 
siihjictb resident m Franu for a 
iwrusl exceeding one lear shall be 
iitbh to militarv serxici in France in 
casfs 111 which the counts; of which 
he IS i nitional adopts an identical 
practice In Puhte^ v The Common^ 
vidUh 114431 OLH 60, dnntMl 
144) 1443 Case No 61, the 
High Uourt of Australia felt itself 
obliged t«) gi\c effeit to an Act of the 
Australian Parliament ailmittedly at 
variance with InU national I^w 
compelling aliens to serte in the 
armetl forces A French Decrct* of 
April * prescribed that stateless 
fiersons ami aliens enjoying the nght 
of sane tuarv m F'rance* shall be sub- 
jext to oil obligations incumbent upon 
French nationals under the Law of 
July 11 1938 providing for the organ* 
isation of the nation in time of wav, 

» See above, § 127. 
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and cannot, like a dtiaen, be treated according to dia- 
oretion.* 

It must be emphasised that an alien is responsible to the 
local State for any illegal acts which he commits while the 
territory concerned is during war temporarily occupied by 
the enemy. An illustrative case is that of De Jagtr v. The 
AUomey-Oeneral for Natali De Jager was a burgher of 
the South Ainoan Republic, but a settled resident in Natal 
when the South African War broke out. In Octolier 1K99 
the British forces evacuated that part of Nutal in which 
Wasohbank, where he lived, is situated, and it was occupied 
by the Boer forces for some six months. He joined them, 
and served in different capacities until March 1900, when 
he went to the Transvaal and took no further part in the 
war. He was tried in March 1901, convicted of high 
treason, and sentenced to five years’ imprisonment and a 
dne of £5,000, or, failing paymettt thereof, to a further 
three years of imprisonment. 

aiwniln § 318. The rule that aliens fall under the territorial 
supremacy of the local State found, until recently, an cx 

Oo^riefi regard to a considerable immljcr of States on 

’ the ground that their institutions were inferior to or <lifferent 
from the civilisation of most Kuropt'an and American 
and of .Tapftn.* Many State.s entered into treaties (some- 

* See above, nr)W,*H U» the of Norway Annual DujfM, 

non disonmmation. Ab regards rc*> (W No. 20, He Penab, decided in 

hgioiUB di$abibtfc« of foroignerN hw lOti) by thu Italian ('ourt of Caafln* 

Hennquos in Law JIaguz*nf anti tion, Annuftl /Hgest, HHO, rane No. 

Rfrtfw, 39 (1914), pp. 320-320, and 3U; In re Friedman, decided m 1917 

Hack worth, iii. § 280. Aa to the by the Belgian Onirt of (iaaaation : 

position of ahem ui »Sovict Hufisia Annual IhgeM, 1917, fW No. 59. 

see Bogolepoflf. IM RecfUetelhng dtr See also v. AVanMa/i 1 1919] 3 South 

Aueldnder in Sffvjei Hussland (1927), .Vfruan l.fiw HepoiU 1238, where the 

and Zaitzeff, np rii. See also accused, a German resident in South 

Einaudi in HaguM HecneiL voL 25 Ainca wlirt Hcrvod in the South 

(1928) (v.), pp. 5-118 The Italian African army and, alter having been 

Court of OasHatioQ held in 1915 that captured by the Gcrriians, assumofi 

the rupture of diplomatic relations («erman uiiifonu and performed iwr- 

between Italy and Venezuela did not vices for the (termaii army, vas 

have the elTect of siisfiending the convicted of highly n*iison. 

«eperation of the Italian Civil Gode * As to this kind of ezterri* 
providing for equality of treatment of torial juriwlirtioii in general see 

aliens : Oaktiato v. Orhoa, Annual literature cited phove, { 317, and 

Digeri, 1946, OaswNo, 64 particularly TwisI, i. | 163; Fhilh- 

* [19671 A.O. 326. See to the same more, i. ^ 333 ; Hall, Forugn 

effect Puhlk Proewakr v. Ikeekder, Powers and Jnnsiciion (1894). fS 59« 

decided in 1946 by the Supreme Court 91 ; PIggott, FiOsrrUorialiiy (11^7). 
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times called Cafiitulations) with some Asian and African 
States as the result of which their subjects when entering 
into the territory of these Asian and AMcan States remain 
wholly under the jurisdiction of their home States, whose 
consuls exercise that jurisdiction over their fellow-subjects, 
usually upon the basis of the enactments of the Municipal 
Law of the home States ; for instance, in the case of Great 
Britain, upon the basis of the Foreign Jurisdiction Act, 1890. 
Exterritorial jurisdiction ' came to an end in Japan in 1899, 
in Turkey in 1914 (with regard to the Central Powers which 
recognised their unilateral denunciation byTurkoy)and 1923,* 


Byde. i. S§ 250<2S3 ; Borchard. §§ 201- 
205 ; Hackworth, ii. 177^100 ; 
Thornloy in 192S* pp. 121-134; 

FauchiUe, §§ 777-791 (19); Travew. 
§§ 1724-1745: Mettgenberg in ToUtfr- 
dumi vnd t'MerrfrAt, iii. pp. 528-534, 
and aUo liteiAtura cited Udow, §§ 439- 
441. As to cxtorritorial jurisdiction 
ill the ancient world see Kassaii in 
jI.J., 29 (1935), pp. 237-247 A 
privilege, not amounting to exterri- 
toriality, which ^as granted to atienH 
in Japan in the form of so-caUeil 
perpetual leases not subject to ordin- 
ary taxation was largely abolished in 
1937 as the result of separate agree- 
ments made between tlapan and the 
foreign Powers concerned. Fur the 
agreement with Great Britain ec*e 
Treaty Series, No. 29 (1937). See also 
Hudson in J.J„ 32 (1938) pp. 113- 
116. 

' As to the efTeot of war upon 
exterritoriality soo Keeton, 7'Ae 
l}erfi<>pmtni of ICjctrattrrii'jruility in 
China, i. (1928), ch. x, viii. 

• In September 1914 Turkey an- 
nounced the abrogation of the many 
treaties or ' ('apitulations * with 
foreign States as from ()ctol>er 1, 
1914, and by clause 28 of the Treaty 
of I^usanne of 1923 the other con- 
tracting parties a<Hsepted ‘ the c<»m- 
plete abolition t>f the Capitulations 
in Turkey In every respect.’ An- 
nexed to the Treaty are (i) a ‘ Gon- 
veotion respecting conditions of 
liestdenoe and Business and Juris- 
diction * containlhg some important 
provisions with reference to juris- 
diotino . over foreigneni in Turkey 
(see the ease of Uie Loius, above, 
§ 1470, which turned upon Article 15 


of this (jonvention), and (ii) a 
* Declaration by the Turkish Govern- 
ment relating to the Administration 
of Justice,* whereby it undertook tu 
accept, as <>V>servers in its civil, 
commercial, and criminal courts for 
a perim:! of nut less than 5ve years, 

' a number of European legal coun- 
sellors ' selected by it from a list, to 
be prepared by the Permanent Court, 
of jurists who are nationals of 
countries which were neutral m the 
First World War. Germany in 1917 
and Soviet Russia in 1921 renounced 
the Capitulations in Turkey. See 
IVlissi^ da Kausus, Le regime des 
captiulaitons dans VEmptrt OUoman 
(2Qd ed., 1910); Mandelstam, La 
ju4tice oUomana dans ses rapports 
avec Its Puissances t^^mighes (1911), 
and in H.G,, H (190"; pp. 5 and 
534, and 15 (1908). 329-384; 

Gverboek, Die Kapitulaiionen des 
oMmnmschtn Htichs (1917), Mestre, 
Ij&mngtr en Turguie d'aprls le 
TraxU de Lausanne (1924); Joues, 
f'xiraitrritorialily in Japan (1931); 
Sousa The Capitulatory R^jime in 
Turkey (1933); Thayer in AJ,, 17 
(1923), pp. 207-233: Bentwich in 
J.r./.,. 3rd ser., 5 (1923), pp. 182-188, 
and ibid., 6 (1924), pp. 330-332; 
Abi C'hakla, L'erltnetion des rapi^iiZa- 
liofis en Turguie ti dans lee rSginns 
arabes (1924) : T^n4kid^s in 51 Clunrt 
(1924), pp. 339-351; O^hdier in 
'6, iii. pp. 39-87 ; Beohid in 
Hague Rerttril, vol. 46 (1933) (iv.), 
pp 169-224, and in R.G.. 42 (1935)» 
pp. 293-311. The ('apitulationa in 
Syria, Palestine and Iraq have also 
been aboliahed. See Haekworth, ti* 
§ 181 ; Ooadby in 3fd ser., 
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in Siam in 1937,^ and in Persia on May 10, 1928.* With 
regard to China, in pursuance of a resolution adopted at 
the Washington Conference on the Limitation of Arma* 
ments in 192),* representatives of the interested Powers 
met in Peking in 1920 and prepared a Report upon Extra- 
territoriality in China, containing certain recommendations 
regarding the eventual relinquishment of extraterritorial 
rights in China.* Subsequently, China conclude<l treaties with 


6 (1924), pp. 26S-271: and Beat 
wicb in 14 (1933), pp. 97-100, 

The Judicial Aj^ropment of March 4. 
1931, between Great Britain and Iraq 
abolished, subject to certain safe*- 
^arda, the a^oial judicial r^gitne 
in favour of certain forcigueis estab- 
Usbed by the Judicial Agreement of 
March 25, 1024 . Treaty ^rics. No. 33 
(1931), Omd. 3933. 

^ As the result of a series of 
treaties ; see for a detailed examina- 
tion and enumeration Sayre in 
22 (1928), pp. 70-88; and see also 
James in 16 (1922), pp. 585-603 , 
Moncharvilie in R,0.t 33 (1926), pp. 
321-344: and Treaty between Great 
Britain and Siam in AJ,, 22 (1928), 
Suppl., pp. 12-18. And see Toynbee, 
Survey (1929), pp. 106-417. 

* Subject, however, to certain safe- 
guards stipulated for by a convention ; 
see Matine-Daftary, La auppreseion 
dee capitulaliunB^en Ferae (19^). and 
Documenta, 1928, pp. 200 209 

* Cmd 1627, at p. 85. 

* As to China see Keport of the 
Commission on Kxtraterritonality m 
China, Cmd. 2774 of 1920 (for ex 
tracts see A.J„ 21 (1927), 8uppl., 
pp. 58-66); Tch6ou, J^e regime dss 
capUidationa an Chine (1915); Fan* 
chUle, §§ 791-791 (10); Willoughby, 
Foreign Highia and Intere^ tn China 
(1927); Keeton, The i/ettlopmeni vf 
SztraUsrritofialiiy in China (1928) ; 
Tyau in B. T., 192M922, pp. 133- J49 : 
Williams in A.J., 16 (1922), pp. 43- 
58; Hyde, ilnd^ pp. 70-74; Hack- 
woritu tt. ( <78 ; IJenhy, idtd. (1924), 
M, 667-676; Wing Mah, i5id., pp. 
676-605; Quigley, ibid., 20 (1026). 
pp. 46-^; Bmop, ibid., pp. 281- 
m ; Keeton in LQ.H., 42 (1926), 
pp. 101-106, 481-501 ; ibid., 43 (1927), 

r K 236*261 ; and in dXS.L., 3f^ ser., 
(1926), pp* 226-288 ; discuesion in 


A.S. Proceedinga, 1927, pp 82-100. 
As to tlio abrogation of extnilerritorial 
rights in Manchukuo see Tabouillot 
in Vidkerbund und VMerrechl, iii, 
pp. 459-404. And sec on extiatem- 
toriality generally Keeton in Hague 
Hecmd. 72 (1948) (1), pp. 287-386. 

As to the Belgian treaty with 
China see Ortlers of the Permanent 
Court on the Dentt notation of the 
Treaty of November 2. bttn*een 

i^hinn and Belgium, Series A, Nos. 
8 and 14; and WooUey in A.J., 21 
(1927), pp. 289-294. With regard to 
the Mixeii Court at Shanghai which 
was established in 1869, it was sgrml 
in a Provisional Agreement signed on 
August 31, 1926, that, with the ex- 
ception of cases covered by treaties 
involving the right to invoke consular 
protection, a ('lurt established hy 
the Kiangrtu Prnvisionul («o\ernment 
shall rcplsre the Mixe<l Court in the 
Internationa) Beltlemeiit at Shanghai : 
Martens, X.B.O., 3rd ser., 20. p. 128; 
Hudson. LegMlattan, in p. 1994. and 
m A.J., 21 (1927), pp 4.*>l-471. 
According to n furthei Agrt*emerit of 
February 17, 1930, the Provisional 
CVmrt was replaced by a District 
Court and a brant'h of tho High Ckiuri 
establisheil by the Chinese (Govern- 
ment (Treaty Series, No. 20 (1030), 
Cmd 3563) ; Hudson, J^ialation iii. 
p. 1997 : fJscarra in H I, (Fariai, 6 
(193(t), pp. 326 3.36. See also above, 
$ 171 (3), us to the foreign Ckincessione 
in China. As Ut peotection of Catholic 
missions in ('hiiik and other non- 
Christian couiitriewsee Goyati in Hague 
Hacveil, vol 26 I id^) ({.), pp. 81 202 ; 
Delos in B.O., 39 0932), pp. 565-613 

For a valuably List of Treaties, 
etc., between (Mht Britain and 
China and of Tre«|ties lietweon Groat 
Britain and Forei^ Powers ^relating 
to China, see Tranty Series, No. 34 
(1925), Cmd. 2502; 
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a number of countries such as Belgium, Italy, Poland, Spain, 
and Denmark, which, subject to certain conditions, abolished 
exterritoriality. In December 1920 the Chinese Government 
issued a Mandate to the eifect that on and after New Year’s 
Day ‘ all foreign nationals in the territory of China who 
are enjoying extraterritorial privileges shall abide by the 
laws, ordinances and regulations ’ of the Chinese Govern- 
ment.^ But no effective steps were taken to abolish ex- 
territoriality, although some of the interested Powers 
expressed in principle their willingness to relinquish the 
rights connected therewdth.^ On January 11, 1943, Great 
Britain ® and the United States signed treaties with China 
in which they relinquished extraterritorial rights in that 
country. Other countries followed suit. 

With regard to Egypt, the position until 1937 was that in 
civil and coinmercial matters and for some police offences 
most foreigners in Egypt were subject to the jurisdiction of 
international courts, called Mixed Courts, while as regards 
other criminal matters they were subject to the jurisdiction 
of their own courts.* Following upon the Treaty of Alliance 
of August 1936 ® with Great Britain, a conference took place 
in Montreux in April 1937,* which, in a Convention signeil 

* See OocufMfUa^ pp. 284 el itrangfra en Kgyplt vers um riforme 

eeq . ; Omd. 3480 (1930), C*hina No. 1 , du r^gvrue capitulaire (1933) : Messina 
Toynboo, Survey, 1929, pp. 316-322; in Hague Jieeiteil, vo] M (1032) (lii.), 
Millard, The End uf Externtonaltly pp, 3l><-497 ; llentiftioi. B.Y„ 14 
in China ()93l); Tohoou Ewduiion (1933), pp. 93>9S; Han'-oon in iVor. 
dea ftialwns diplomahques d* la Chine Jtak i\A.. 5 (19.31), pp. 104-122: 
aveclea putasancea, (1931) ; Stress in lo <1935), pp. 394- 

Kasai aurle regime deacaptlida^ 407 ; Peter- Pirkham, ibid., pp. 471- 

tione en Chine (1933) ; Kscarra, Htuita 484 * 62 (ylunet (1935). pp. 5-44. 

el liU/r&a itrangere en Chine (1928), * Treaty Senes, No. 6 (1937), Omd. 

the same in HeperUnre, lii. pp. 428- 5360, Article 13 and Annex thereto. 

439, and the same, La Chine el le dnnt * For the Final Act, the Convention. 
inlernalional (1931), pp. 38-209; and other documents regarrling the 
*i\irnor m 10 (1929). pp. 56-64; abolition of t'apitiilations in Egypt 

Wright in A.J., 21 (1930), pp, 217- see Cmd. 6491 (1937); Documents, 

227; \Vu in -4.6'. CroceenUnge, 1930. 1937, pp. 638-653 See also Gordon 

pp, 182-194. in HA., 3rd ser., U (1937), pp. 267- 

‘ A.J., 37 (1943), Suppl., pp. 66 275. Wathelet. ihid.. pp. 391-437; 

el sea. See Wright in .4. •/., 37 (1943), Anonymous in h.Y.. IS (lOS”; pp. 

pp. 286-289. 95. 96. id 19 (1938), p 16: Hack- 

« Cmd. 6417. China No. 1 (1943); worth, ii. f 180; Cbr4tien in RjQ., 
Omd. 6466. 4A (1938), pp. 302-372. See also 

• See BrintoD« The Mixed Courts of Ohrtstophe. VEgypie el h rdgtme dee 
Egypt (1930) ; AwecL l^ee pouvoifs dee eapitulalione (1937) ; Aghlon and 
Tnbesnemx miaies d*Egypte (1930); hVIdman, Les Aelee de MaiUrema 
DyktMiOB, Le StMut conttm^pcaain dee (1937); Fhhmi, La Caf^irenee de 
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on May 8, 1937, agreed to the abolition of the Capitulations 
but provided for a transitional period of twelve years during 
whioh certain oases involving foreigners were to be tried by 
mixed courts composed of Egyptian and foreign nationals.^ 
It may therefore be said that, apart from the transitional 
regime in Egypt and some minor but highly complicated 
exceptions like the Sultanate of Muscat and Oman,* 
Capitulations are now a matter of the past.® 

§ 319. Although aliens fall at once under the territorial 
supremacy of the State they enter, thej' remain, nevertheless, 
under the protection of their home State. B}’ a universally 
recognised customary rule of International Law every State 
holds a right of protection over its citizens abroad, to 
whicli there corresponds the iluty of every State to treat 
foreigners on its territory in accordance with certain legal 
rules and principles.* The question here is only when and 
how this right of protection can be exercised. As far as 


International I^aw is concerned, there is no duty irKnimbiMit 
upon a State to exercise its protection over its citizens 
abroad. The matter is in the discrelion of every State, and 
no citizen abraad has by International Law a right lo demand 


Monirtux 1937 (IMS)j Beelpy in 
Toynbee 1937 (1), pp. 681- 

606 ; Y. TiibouiUot m 1'., 7 ( 1937), 
pp. dU-636: Lbewonfeld in Orotiut 
Sforiety, 26 (1940). pp 83-123. On 
the termination of the K^yptian Mi veil 
Courts see MeDougall in B.Y,, 2.6 
(194S). pp 386-390, and on various 
questKins connecte<l with the position 
of foreignera in Kgypt subsequent to 
the termination of the Mixed Courts 
see the same, tbul., 26 { 1949). pp. :i6.S 
37i>. 8cc also Brinton m A.J„ 44 
(I9r><i). pp. 303 312 
‘ Following upon the abolition of 
(*apitnlRtiona in Egypt by the Con 
vention of Moatreux, a convention 
was signed on July 29, 1937. between 
Great Britain and France for the 
abolition of British capitulatory 
mhts in th*. French Zone of Monxico 
M well «a for the abolition of French 
eapitnUtory rtdits in Zansilwr: 
Treaty Series, No., 8 (1938); AJ., 
M (IMO), p. 226. The United SteUw 
has not reoqgnised the abolition of 
extraterritoriality in the French and 
Spanish Zones of Iforooco and In 


Muscat. See Haokworth, \oI. li. pp 
606. 608, 630 As to (jreat Britain 
M'C H. 20 (1!KJ9). pp. 58 h2. In the 
t^isc (‘oncernmu lUghti of Xalwnals of 
the Tm/cd States in Jforocro the Inter- 
national Pourt of ilustiro det.4inod lo 
assent to the view that consular juris 
diction and other capitulatory nghU 
in Morocco were founded upon custom 
find usage as distinguished irom rights 
established by treaty . IJ\J. fte ports, 
I9.>J, p. 199. bIm? on this (use 
irLQ,, 2 (1963), p. 3W»e Johnson 
in )t.Y„ 29 (19.72), pp. 411-418; l)e 
Soto in Cluwt, 80 (195.3), pp, 517 684 

* See \ouiig iQ AJ 42 (1948) 
PI* 418-423 

* See Cnrabilier in /{/pcftoire. iii, 
pp. 87-94. For kn account of the 
regime of Papitulhtions in Ahvssinia 
until 1936 see G^diner in R.Q., 44 
(19.37). pp, 90-96, On the reform of 
the Mixed Court ii^ Tangier, following 
upon the abrogatifn of ('apitulations 
in 1928 and an ^eomeut of 1962. 
see Gntteridge in; B.Y,, 30 (1963), 
pp. 498-606. 

* See below. » 320 322. 
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protection from hig home State, although he may have such 

a right by Municipal Ijiiw. Often, for political reasons, States 

have in certain cases refused to exercise their right of 

protection over citizens abroad. that as it may, every 

State is entitled to exercise this right when one of its subjects 

i« wronged abroad in his ])erfion or property, either by the 

State itself on whose territory such person or property is for 

the time being, or by the officials or the citizens of such 

Stale, if it does n<it interfere for the purpose of making good 

the wrong done.^ This right can be exercised in several 

ways. Thus, a State whose subjects are wTonged abroad can 

insist, through diplomatic cliaimels, upon the wrongdoers 

being punished according to the law of the land and upon 

damages, if necessary, being paid to its injured subjects.® 

§ 320 . In consequence of the right of protection over itsProtec- 

subjects abroad which every State enjoys, and the 

sponding duty of every State to treat aliens on its territory to the 
^ ^ * *' Porsone 

witli a certain consideration, an alien, provided he possesses 

some nationality, cannot be outlawed in foreign countries, 

but must Im) aflfordecl protection for his person and property. 

The home .State of tiui alien has, by its right of protection, 

a claim upon such State as allows him to enter its territory 

that such protection shall be affbnied, and it is no excuse 

that such State does not jimvide any jirofection whatever 


* S<*«» ahovp, 151-ni7 ; Anzilotti 
U 1 H.a., (HHW)), pp. r>, 2s;.: Hull, 

j 87 ; Wo'ttlakc. i. pp. H27-:i87 ; 
Suarez, §§ lS0-li»3 ; Mtiorc, vi §§ 970- 
And in imrticulur UorLhard, 
DipUmatiC >/ rithfns 

Abrfta/i the in 

SS (1) (1931). pp. 2r)6-4r)4, and 37 
(10.32). pp. 2.33-2S2; Diinn. The 
Protection of SutionaU (19321, ami 
Dipiomalic VrtrteHwn of Aonricann 
IH (19331 i (Votwwrll, Pr^)ter. 

tion of Inkmotomit Iniere^ie AhrtHid 
(1932) ; Silwrt, pp. nUO fiTS : Uat*atad 
in A./. (Parie), 1 1 (1933), pp. 493-514 ; 
^lieohett in Orotiu* Society, IT (1931). 
pp. 175^194 ; lif'Uter in fCtode^ (ieoryc^ 
Sceile (1950). vuL ii., pp. r»:i.^-5r>2. 
SchvarznnlHsrgt'f in (’uma/ 
PrntdeMS. 5 (1952). pp. 295 323. On 
th** pmtection of ahafchuldorH of 
pompaiuMi regialared abrna<i aeo Oh. 


do Vihsclior in A*./., 3rd st:., 15 ( 19341, 
pp. 524 -(niI, andMcrvyn Jones in F., 
25 (1949), pp. 22I-2.1S On diplomatic 
protwtion of in vestments see Staley. 
ir«ir and the Private JtneMor (1935), 
iiiul in R.a.. 42 (1935). pp. 541-558. 
t'H%9-(9>7. And Kimdatein in 
liayue Uerveit, \ol 23 (1928) (iii ), 
pp. .331-4i>l, on arbitral settlement 
of claims of private organisations 
For further literature see aliove 
§289, with refraid to the aoicsa of 
individuals to international tribunals. 
C.VmcornmB the right of prottH<ion of 
a State over its citizens with itgard 
to pubi debts of foreign States see 
ftbove, §4 1.3.1 (6) and 155a, A.^ to 
the proi(H«tion of aliens against ex- 
propriation of prtiperty see above, 
§ ]55d. 

* As to the effect of ‘ Calvo * claoaeai 
aee above, | l55o. 
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for its own subjects. In consequence thereof, every State 
by the Law of Nations compelled to grant to aliens at 
least equality * before the law with its citizens, as far as 
safety of person and property is concerned.^ An alien must 
in particular not be wronged in person or property by the 
officials or courts of a State.* Thus, the police must not 


^ On the question whether equality 
of treatment of aliens and nationals 
IB the test or whether aliens are 
entitled to be treated in accordance 
with the ordinary standards of 
oiviUsation, see above* § on the 
plea of non-discrimlnation. As to (he 
question whether a State in granting 
compensation for damages sustained 
as the result of war is bound to treat 
its own subjects and aliens alike see 
the various opinions expressed m 
1932 and the subsequent years m the 
coarse of the dispute between Switzer- 
land and France before the Council 
of the League c<inceming the damage 
suffered by Swiss subjects in France 
daring the First World War. See 
Lapr^ellc, Les SuMse^ et Ittt <iom- 
magtt de gttem ((Viusas dti 

droit dea gens. 1031, with opinions of 
other writers) ; Nustitr-Wallwitz in 
Z.a, 6 (1935), pp. 633-tt4() ,• Lapra 
delle in H.L (/*arut), 6 (l«>30h pp 
148-204 ; Maupas in 03 C/utifi (1930). 
pp. 560-570 ; Kiiiiz m XfW Y*trk 
Unu'ersity Law tfwirUrly 14 

(1937). pp. 289 318. Off, J., 1935, 
pp. 127-133. 183-189. 620-628; for a 
series of French decisions see Rousseau 
in It.Q., 42 (1035), pp. 227-220; and 
see for a pronounc^ \iew on the 
matter the award of the British- 
American Claims Arbitral Tribunal in 
the case of Eastern Extension, Austral* 
asia and China TeUgrapk Company 
Ltd * : Annufd Ihyrst, 1023-1924, Case 
No. 225 (v.). In an Agreement of 
August 2, 1920, Criiat Britain and 
France each agreed grant, with 
minor exceptions, to the nationals of 
the other party compensation for war 
damage suffered in their respective 
t^t^es; Treaty Series, No. 28 
(1929)» Cmd. 3404. For an inter- 
pcetattofi of a treaty providing for 
equality of treatfqent see the Chinn 
ease decided In 1934 by the Pertnaneni 
Court ; P.0JJ., Series A/B, No. 63 ; 
Annual Diffstd, 1933-1934« Case No 
139. The * Cemrt of Racial Health ’ 


in Berlin held iu 1934 that an alien 
was liable to compulsory sterilisation 
in pursuance of a law for the preven- 
tion of hereditary diseases StrfiHna* 
Cion (Grmiany) Case, Annual Digest, 
1933 1931, Case No. 128 ; see also 
t6td., 1935-1937, Cnee No. 149. 

* As to the plea of non-diserimina- 
tion in ndation to the treatinont of 
property of aliens m case of national- 
isation and expropriation see aliove. 

$ 155d In the Oscar (*hmn case be- 
tween («reat Britain anti Belgium 
decided on Dei'craber 12, 1934 the 
Permanent Court of International 
»fustice held in effect that respect due 
to the vestr^d nghU of an alien tb»«>s 
not imply an obligation for the State 
to refrain from the granting nf such 
spc-cial benefits to subje* ts as may 
result mcidc^ntaily in losw'S to Uie 
alien . Senes B, No. n.3. p. 88. And 
Re<3 generally on vesteef rights Kaeck- 
enWek in Hague Recuftl, vol, 59 
(1937). ( 1 ). pp. ;454.liri. On tlft- 
(lauHes for protection of property of 
aliens in treaties conclude<l by the 
Unitefl States see \N il‘wui m A ,J , 45 
(Ift.'il), pp. 83 107. Sec also Sihert. 
pp, 513-527. 

• As regards the plea of * Act of 
State * against an alien sec above. 

§ 148 (n. 1). 'file fundamental char- 
acter of the alien’s right to sue is 
evpresBcd in the following emphatic 
passage in Berger v. XUtvens, decided 
in 1929 by the Supremo Court of 
North Carolina : * It is incompatible 
with a state of national friendship, 
and is a cause of war, if the citizens 
of another countty are not allowed 
to sue for and obtain redress of wrongs 
in our courts ’ : Annual Digest, 1929- 
1930, (3086 No. 16^. It hiui been held 
by the Canadiaq. Exchequer Courtg 
that an alien can Maintain a petition 
of light against tie Crown : MOssrin 
V. The King, Ainual Digest, 1938- 
1940, Case No. 124. While the 
Supreme Court of Wiseonsln held In 
19i3 (Coules V. Pharris, 212 Wise. 
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arreet him without just cause, custom^-house officials must 
treat him civilly, courts of justice must treat him justly- 
and in accordance with the law. 

§ 321. Apart from protection of j)erHori and profxjrty, 
apart from the equal protection before courts of the rights ean be 
enjoyed by aliens by virtue of the law of the land, 

State can treat aliens according to discretion, except in so far to Dii- 
as its discretion is restriete^l through international treaties.^ 

I'hus, a State can exclude aliens from certain professions and 
trade * ; it can exclude them from holding or inheriting * 
real property ; it can, as Great Britain did in former times * 
and again during the First World War and since, compel 
them to register their names for the pur[)ose of keeping them 
under control,^ and the like. Before the First World War 
there a tendency to treat admitted aliens more and 
more on the same footing as citizens- political rights and 
duties, of course, excepted.^ Thus, for instance, with the 
exception that an alien could not be sole or part owner of a 
British ship, aliens vho had taken up their domieile in Great 
Britain wer<* for all practical purposes treated by the law 
of the land on the same footing as British subjects. But this 


5^8; Annual IhgffA, ISM3 1^31, 

No. 1231 that an alien wht« has entered 
unlawfully cannot ‘»u«, the iSupremc 
JudioUl Court of MajwachusPtte gave, 
in tho iiaino jJ'ar, a control deciwon 
JanusM y, lAing, 24S Maas 103 . 
Avnual Ihgtst, 1933 1931, iW No. 
124. Th« (!ourt wnd . ‘Muh hIh'iis 
unlau fully in the country mum Inc 
Tbf^y muat in the nature <*f thinjin 
make the ordinary contras te inruient 
to axiiitence." Sw ahui, to^ the Hame 
effect, Martinet v. For ValUy Hu* 
Inc ,. : 1935 1937, (’aw 

No, 151, Aa to treaty proMmom rc 
lating to acceaa to oourta b\ ahenn m i* 
Wilaon in A.J>, 47 (1953), pp. 4h. 

» Some Statee diaoriroinate anionpvt 
aliens of different raccw ; see tlaincr 
Jn J.C.L, 3rd scr.. 6 (1924), pp 212 

* As to the United State** ik*c 
H aokwfirtb, it ! 13L And see gener* 
ally Thi of AUen* m 

J^JU CaZeioi, edited hy Mac 
Xensie (1037). 

VOL, I. 


' Si Mu»ki.^.)n III AJ., U (1950), 
pp 313 332 

• See aii Act for the Rt ^ 'tration of 
Aliens. \m (h & 7 Uillmn 4, o. U). 

• See the Aliens Kostrirtion Acts, 
mu and 1910. and the Alien** 
Order, 1020. 

• The Final Att of the Meeting of 
the Foreign Ministers of the Ainencaii 
itepuhhea of .hil> 1040 declared, 
somewhat vaguely and with some 
exaggeration, that the g-'-'erally re- 
cognised pnnciple of the excluMon of 
fomgners from the cnjojiuent and 
cvcreifce of stnetlx political nghte 
implies the prohibition f«»r foreigners 
to engage in pidiiical actwitwa within 
the teiT' »ry of the State in which 
they resio^ : /!.»/.* 35 (1941), Suppl., 
p. le. The rnigimyan Constitution 
of 1934 contains the unusual provision 
that ntisenship is not a prerecpilsite 
of suffnige and that all petaona who 
hiue hied in Uruguay for 15 years 
shall have the right of suffrage. 

2x 
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18 no longer the ease. For example, the Ah'ena Rostiiotion 
(Amendment) Act, 1919,* provides, among other disabilitiee, 
that no ah'en is to hold a pilotage certihoate for any pilotage 
district in the United Kingdom’* or act as master, chief 
officer, or chief engineer of a British merchant-ship registered 
in the United Kingdom, or os skipper or second hand of a 
British fishing-boat,* or receive an appointment to the Civil 
Service. In practically all countries the restrictions are noa , 
in a period of economic nationalism, much moie severe.* 
Departun § 322. Sincc a State holds only territorial and not personal 
t^ the supremacy over an alien within its boundaries, it can 
Oountiv. never, in any circumstances, prevent him from leaving its 
territory, provided ho has fulfilled his local obligations, sucli 
08 payment of rates and taxes, of fines, of private debts, 
and the like. An alien leaving a State can take his piopiM t^ 
away with him on the same conditions as a national, and a 
tax for leaving the country, or tax upon the projauty lie 
takes away wth him,* cannot be levied. Since the iH'ginning 
of the nineteenth century the so-called droi/ d'aubninf, 
belongs to the past; this is the name of the right ctf a State, 
which was formerly frequently excreiMHi, to coniiscote the 
whole estate of an alien who dies on its territory * But it a 
State levies e/itate duties in the case of a eitixen d\ ing on its 
territory, as (Jreiit Britain does according t(t the Finance 


« §§4-12. 

* The&e general prohibitionit are 
Bubject to certain exceptions. 

^ Thus the Conatitution of Afghan 
iatan of October 1931 lays down 
that foreign Hahjecte have * absolutely 
no right * to own land in Afghanistan : 
British and Foreign Slate Fapen, 
134, p. 1204. On the position in 
France, and in particular on the 
regime of so-called identity cards, see 
Cassel in Rdpertaire, lii. pp. 103-12K 
On the oveitiding right of Congress to 
n^plate the re^ratidn of aliens see 
Hinea {Penwt^mnia) v. DaridawiU 
(J94l) 312 J.iS. 52. And si*!' above 
p. 670, n. 2. As to unemployment 
fnsuranoe see the Exchange of Notes 
of November 1929, between 
Switeerland and Great Britain pro- 
viding for the reciprocal granting of 
nnemploymeni benefit to the nationals 
of the two oonntriei ; Treaty Series, 


No. 8 (1939), Cmd 3480. On the 
position of aliens in colonirs see 
AsImcIc in Uaqut Hpnml voi. tij 
(1037) (III.), pp 5 93 

* iSo called gaMta emtgralWMs. 
For an example of a conventional 
regulation of the general principles 
of treatment of aliens see the Con- 
vention on the iStatuN of Aliens 
acloptefi in February 1928 by the 
iSuih American International (Vm- 
fercnco; AJ., Suppl., 22 (1928), 
pp. 136 138. 

^ vSe© details ijfi Wheaton, { 82. 
The droit d*au5ft?f« was likewise 
named jus albiniAu. A mitigation^ 
of the drtHi d*auminf was the droU 
de retraitef or draft de dBraction or 
jus detraelus, accoiding to which the 
estate of a deceased alien was not 
confiscated, hot (t tax was levied 
upon its removal by the foreign heir* 
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Act ^ of 1894 and subsequent legislation, such duties can 
likewise bo levied in the ease of an alien dying on its 
territory. 


VllI 
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Hail, §63 -VVV8tlal4<\ i. p. 217 I>hiJlin)ore. i. §364 Wharton, ii. §2(»a— 
Moore, iv. §{ 660-559 Ha< ksnifth, ui. § m i. §§ 61-64- Bluntachli 

IS3H3. 384 Fouchille, §443 Siliert. pp. 020-628-- Pradier-Fodere. iii. 
§§1H57 1859 -Kivier, i pp. 311-314 Nyn. n. pp. 284-289 -Calvo, \i. 
§§ 119-125- -Fiore*. §§257-264 MartonH. i. §79-I)e Louter, i. 

pp. 292- 2JM Suarez, §§ 199 205 -Bleteau, De Vmsxlt el dt VexpuJtion 
(1886)- F^Taud-liiraufl, Droxt dtjpnUion des etrartgtrj* (1089) -0\er- 
beck, yi^derUiMuNtjsftethttt U7 hI JusueuufUfsrecht (1906) -Martini 
L'expuUion dfs /travgen (19(19) Kubarg, Auswet^ung und Abu^eisvng 
von Atuitandern (1930) Borohard, §§27 32 -Uolin-JaequeniynH in R.!,, 
20 (H8H), pp. 499 .508 (iri'gory in .l.*S ProcMdtnga (191 1 ), pp. 1 19-150— 
Blondel ni tiep^rloiftt vni. pp. 105 163 Boeck m Hagve ReeveiU vol. 18 
(1927) (ill.), pp. 447 646 (an exhaustne study)— Puente m AJ.^ 36(1942). 
pp, 252-270 (us to Uitin-Aiiu*ricii). 


§ 323. The right of States to expel aliens is generally eom. 
recognised.* It matters not whether the alien is only on 
temporary visit, or has settled down for professional orAiienST* 
business purposes on its territorj", having taken liis domicile 
thereon. Such States, of course, as have a high appreciation 
of indiviilual liberty and abhor arbitrary powers of govem- 
niont will not readily expel aliens. TJuis, the Bnti; 1* Goveni- 
nient had, until December 1919, no power to expel even the 
most dangerou.H alien without the recommendation of a 
court, or without, an Act of Parliament making provision 
for such expulsion, except during \^ar or on an occasion of 
imminent n*klional danger or great emergency. 

On the otlicr liand, it cannot lie denied that, especially in 


^ Estate duty is te\io«1 lu Great 
Britain in the oase also of such aliens 
dying abroad as leave movable pro- 
perty in the United Kingdom without 
having ever been resident there. 

^ ^ Bee Attornnff^Otnaral for t^nnado 
V, Cain [lOCti] A.C. 642. See now 
the Aliens Ueetriction A^ ta, 1014 
and 1919, and the Aliens Onler. 
1920. For an instance of deiwirta- 
Uon under a convention for the 
mutual deportation of penons liable 


to military service see Ex parU Duke 
of ChiUtuu Thxenxf [1917J 1 K.B. 
922. 

For an instance of conventional 
reguiatim of deportation see ^kgree- 
ment oi uly 39, 1933, between the 
British Government, the Government 
of India, and the French Government 
regarding deportations from certain 
4*aRterri British and French terri- 
tories : Treaty Series, No. 30 (1933), 
Cmd. 4409. 
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the oase of expulsion of an alien who has been residing 
within the expelling State for some length of time, and 
has established a business there, the home State of the 
expelled individual is, by its right of protection over citizens 
abroad, justified in making diplomatic representations * to 
the expelling State, and asking for the reasons for the 
expulsion. Although a State may exercise its right of 
expulsion according to discretion, it must not abuse its 
right by proceeding in an arbitrary manner.^ 


^ s«6 Borohwtd, { 31. The tut- 
American Convention on the Status 
of Allens of February 20» 1928 (HoU> 
soiif LegtsUUion, iv. p. 2377)» provides 
that ^States may expel aliens for 
reaeona of publio older or safety 
(Article 6). This provisioin however 
wide» seems to imply at the same time 
that expulsion must not be arbitrary. 
For an interesting decision of the 
Supreme Federal Tribunal of Brazil 
oiroumsoribmg the executive right of 
expulsion see In n Jfanoel ds Campos 
Mokdoi AnnwU IHgsst, 1929 1081). 
Gbse No. 184. 

* See above, § Idfioa. But see pre> 
vious editions for a view different 
from that expressed in the text. And 
see Boffoh case and other oases cited 
by Lauterpacht, The Function of Law, 
p. 289. In the Bojfoh case the 
arbitrator said : * The country exer- 
using the p^wer of expulsion must, 
when occasion demand, state the 
reason of such expulsion before an 
international tribunal, and an in- 
eifioient reason or none being ad- 
vanced, accept the consequences ’ 
(iialston. Venezuehn Arbitrations, 
1993, pp. 69A. 705). When in Decem- 
ber 1934 Yugoslavia expelled a great 
number of Hungarian subjects as a 
reprisal against alleged complicity 
of Hungarian authorities in the 
activities of terrorists, she explained 
that, in view of a large measure of 
unemployment in Yugoslavia, the 
persons in question lived in Yuuo- 
skpria under periodicalty renewable 
permits only : Toynbee, *Survsp, 1934, 
pp. 573-577. In the Hochbaum case, 
deolded in 1934 by the Upper Silesian 
Arbitral Tribunal, it was held that 
when expulsion is based on grounds 
of pubtte safety the Tribunal wiU not| 


as a rule, review the decision of the 
competent State authorities : />eri- 
sions of ths Tribunal, vol. 5, No. 1, 
pp. 20 rt aeq.i Annuai Dtgesi, 1936- 
1937, Case No. 559 ; Z.o.V„ 5 (1935), 
pp. 553-955. In Januaiy 1940 a 
United States Circuit (Jourt of Appeals 
refused the reque^st of the Govern- 
ment for the deportation of a Polish 
couple to Poland, then under German 
occupation, on the ground that, in the 
circumstances, the deportation would 
bo * inhuman and shocking to the 
senses * : 7'/ie Times newspaper, Janu- 
ary 5, 1940. See also, to the same 
effect. Ignited States ex rel. IVeinberq 
V. Schatfddt, Annual Digest, 1938- 
1940. CuKi No. 134. Nevertheless, 
recent legislation ui that country 
authorises deportation of aliens, how- 
ever long the period of their residenoe, 
on a wide variety of grounds such' as 
failure to register or notify a change 
of address, possession of a hunting 
gun without a licence, divorcing an 
American spouse within two years of 
entry, and many others. Courts of 
some countries, including those of the 
United States, often show a reluctance 
to use the right of expulsion in rolatiou 
to domiciled aliens. S6e the following 
observation of Judge Learned Hand 
in Untied States ex rel, Klovis v. Daitis, 
13 F. (2d) 630 ; ' hqwever heinous bis 
[the alien’s] crimes, deportation is to 
him exile, a dreadful punishment, 
abandoned by the common consent of 
all civilised peoples.^ Such, indeed, it 
would be to anyone, i..' In Australia 
no deportation folkipving upon a con- 
viotion for a crirniiml offence Is m- 
miasible if the alien in question ims 
resided in the oountiy for three years 
Off longer. See Ffsser. Conirol o/ 
Aliens In the BrUUh^Commomsetdlk » 
Batumi ( 1940 ). p. 134 , 
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§ 824 ) 

§ 324. Xu view of thifl the question is of importance what JM«t 
just causes of exputaion of aUens there are. As International 
Law provides no detailed rules regarding expulsion, every- Al*«w. 
thing dojK^nds upon the merits of the individual case. Theory 
and practice correctly make a distinction between expulsion 
in time of war and in time of j)eac*e. A belligerent may* 
consider it convenient to expel all enemy subjects residing, 
or temporarily staying, within his territory. And, although 
such a measure may be very liard and cruel, the opinion is 
general that such expulsion is justifiable.^ As regards 
expulsion in time of peace, on the other hand, the opinions 
of writers, as well us the jjiactice of States, differ substan- 
tially.* A Stale which exiads an alien will hardly admit 
not having had a just cause. The fact cannot be denied 
that an alien is more or less a guest in the foreign land, 
and the question under what conditions a guest makes 
himself objectionable to his host cannot be answered once and 
for all by the establishment of a body of rules. But the 
border line between discretion and arbitrariness, although 
elastic, is a real one, and in ca.se of doubt it is for an im- 
partial organ to determine wiiether it has been overstepped. 

With the gradual disappearance of despotic views in the 
different States, and with the advance of true constitu 
tionalisiu guaranteeing individual liberty and freedom of 
opinion and 8{)eecli, expulsion of alien.N, especially fir political 
reasons, will become less frc(|uenl.* In the legi^iation and 
judicial practice of many countries there has been an in- 
creased reluctance to sanction the expulsion of political 
refugees to connlries where they might ho exposed to 
p('i*secution.* Such right of expulsion of political refugees 
may also be limited by treaty.® 

' See below, ii. } 100. but others are doubtful. 

•The Institute of International » On the quest inn whether member- 

Uw at its meeting at (leneva in bhip of the oommunist party justifiea 
1802 adopted a body of forty -one the expulsion of an alien see Ktsdtr 
articles ooncorning the admission and v. i^i*'fcker 59 Sup. Ct, 694, 

expulsion of aliens, and in Article 28 ami iKimiaont in Oregm Law Rtritw, 
thereof enumerated nine just causes 18 (1939), pp. 335-3.17. 
for expulsion in time of peace ; ace * See Reaie in Hague Recueil, vol 
A nnmm, 12, p. 223. Many of thesi 63 (1938) (i.), pp. 566-561 and Morgen- 
causes, sueh as conviction for crimes, stem in fi. K, 26 ( 1949), pp. 345-352. 
for instance, are certainly just causes, * See above. § 313a. 
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How Ex* § 325. Expulnon is, in theory at least, not a punishment, 
" but an administrative measure consisting in an order of the 
Qovemment directing a foreigner to leave the country. 
Expulsion must therefore be effected with as much fm- 
bearanoe and indulgence as the circumstances and con- 
ditions of the case allow and demand, especially when 
expulsion is decreed against a domiciled alien.' The 
home State of the expelled alien, by its right of protection 
over its citizens abroad, may well insist upon such forbear- 
ance and indulgence. But this applies only to the first 
expulsion. Should the expelled alien refuse to leave the 
territory volimtarily, or, afti*r having left, returns without 
authprisation, he may be arrested, punished, and forcibly 
brought to the frontier.^ 

Sceon- § 326. In some States destitute aliens, foreign vag<iboncU, 
suspicious aliens without papers of legitimation, alien 
diatino* criminals who have served their punishment, and the like, 
are, without any formalities, arrested by the imliee and 
*ion. recondttcted to the frontier. But although such reconduc- 
tion, often called droit de renvoi, is materially nut much 
different from expulsion, it nevertheless differs much from 
it in form, since expulsion is an order to leave the country, 

^ See the award in Ben TUktfi wan the rcwidence of the Greeic Govern- 
ease between Groat Britain and went in exile Annual IhgtM, 1141^ 
Belgium on Mareh 19, 1898: Cmd. 1912, Oast* No* 98 . In *Sto/fwrf msIi v. 
9235(1899); Hudson, Coses, p. 1058. Boliltns, an UmUnl btatts Dutnet 

Court held in 1948 that as the 
* As to the procedure of expulsioii petitioner a ho aaa detaiiiwl as an 
in the British iSmpire see Fraser, undesirable alien, was a stat<eloiiH 
Control of Ahenn in the brttuh Com peroon and os no HUte eould he found 
monwealtk of Saiton^ (1040). De to receive him, he ought not t<i lie 
portation takes place normally to the deported . 80 F. 8upp. 132 , Annual 
country of ongin. See OntUd kfates Digest, 1948, Case No 80. On tlie 
sx nt, Budak v. Uhl, where the Court limitation of the right to deport aliens 
held that the petitioner, a native of brl>l^{ht into the country against tlieir 
Poland, was not entitled to insist on will see two American decisions given 
being deported to Canada : Annual m 1947 ; BradUy v. Watkins and 
Digest, 1935-1937, Case No. 161. KUczkowsl* v, KfolXins, 

Jhiring the Second World War the Digest. 1947, Cases Nos. 64 and 65. 
oourU m the United States in some The (^mted States Immigration and 
casea ordered the delivery of deported Naturalisation Act df 1952 authorises 
persons, naFioiials of countries under the Attome\ Genertt to suspend de- 
WAUgerent oocupation, to the auth- portation if la his^opinim (as dts- 
oritiei of their Qovmmente-ln exile tmguiabed from anHopinion reached 
See, t*g,, Monitis y. IMa/ny for an as the result of a seiili-judicial in<)idry 
inatanoe of deportation of a Greek p^vided for in a prelrioas enactment) 
tnfcjeot from the United States to the alien would be si^fect to phyaiem 
Bogland on the ground that the latter persecution (Section 242 (k)). 
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whoroflrS r(^cofidiicti(>n is forcible conveying of foreign- 
ers*^ The home 8taic of such rcconducted aliens has the 
duty to receive them, since, as has been noted,® a State 
cannot refuse to receive bueh of its subjects as are expelled 
from abroad.® 
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* ilivior, I. p. 308, correctly dis- 
tiogujshea between recondmiion and 
expulsion, but Phtllimore, i. g 364, 
seems to confuse them. On the 
practice of deportation and reoonduc- 
tion in the United States see Clark, 
DtpnHfUioa of AUtM from the Vnitfd 
States to Europe (1031); Oppen- 
beimer. Thtt Enfortemrnt of tha /V- 
poriaiion Lam of Ms VniUd Rtatea 
(1981); Van Vleck, Tha *4dmiw 


s/frt/nf Control of .40Vf7S (1932); 
Hackuortb. in. 4g ^3-«k42. 

= Sw* alKive, § 294. 

* (hi the expulsion of a Spate’s 
own Mic, Ota see I^ibhob in Z.ti V , 
] (1029). pp. 95, 96. For n judicial 
afiirmntion of the r^ht to deport a 
national to a foreign country see 
Mo-ojpera/ive Committfe tm Japatmt 
Canadian* i4ttaniey-(;en€r^ for 
Canada [1947J A,0. 87. 
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AImmim 1 327. Extradition is the delivery of an acctised or a oon- 
victed individnal to the State on whose territoi^ he is 
Estrftd?* alleged to have committed, or to have been convicted of,‘ 
a crime, by the State on whose territory the alleged criminal 
happens for the time to be. Although (irotius * held that 
every State has the duty either to punish, or to surrender 
to the prosecuting State, such individuals within its boun- 
daries as have committed a crime abroad, and although 
there is as regards the majority of such rases an important 
interest of civilised mankind that this should be done, no 
such rule has been adopted by the States. On the contrary, 
States have always upheld their right to grant asylum to 
foreign individuals as an inference front their territorial 
supremacy, those cases excepted, of course, which fall under 
stipulations of special extradition treaties, if any. There 
is, therefore, no universal rule of customary International 
Law in existence which imposes tlte duty of extradition. 

§ 328, Since, however, modern civilisation categorically 
tTMlitjon demands extradition of criminals as a rule, numerous treaties 
^*''******' have been conchided between the sc\'eral Stales, stipulating 
the cases in which extradition shall take place. According 
to these treaties, individuals prosecuted for the more 
serious crimes, jmlitical crimes excepted, arc in fact always 
surrendered * to the prosecuting State, if not punished 
locally. But this solution of the problem of extradition 
is a product of the nineteenth century only. Before the 
eighteenth century, extradition of ordinary criiuiiials hardly 
ever occurred, although many States used then frequently 
to surrender to each other political fugitives, heretics, and 
even immigrants, either m consequence of special treaties 
stipulating the surrender of such individuals, or voluntarily 
without such treaties. Matters began to undergo a change 
in the eighteenth century, for then treaties between neigh- 
bouring States frequently stipulated for c^ctradition of 
qpdinary criminals besides that of political lligitives, con- 
spirators, military deserters, and the like, vittel (ii. $ 76) 
was able to assert in 1768 that murderers, inefndiarios, and' 

* NotiM that W 10 ud 20 of th« Britiib SstrodiUon hA, I87<t oxiireHity 
iiMlwlS ooB^atect eiimlasb. * It o. 21, 1 4. 
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thieves are regularly surrendered by neighbouring Stales to y 
each other. But special treaties of extradition between 
States did not exist in the eiglit(‘onth century, and there was 
hardly a necessity for such general treaties, since traffic was 
not so developed as nowadays and fugitive criminals seldom 
succeeded in reaching a foreign territory beyond that of a 
neighbouring State. When, h(»wever, in the nineteenth cen- 
tury, with the appearance of railways and transatlantic 
steamships, transit began to develop immensely, criminals 
used the opportunity to floe to distant foreign countries. It 
was then, and in consequence of this, that the conviction 
was forced upon civilised States that it uas in their common 
interest to surrender ordinary criminals regularly to each 
other. Special treaties of extradition became, therefore, a 
necessity and there is a widespread tendency towards the 
conclusion of general extradition treat ies.> 

§ 329. Some States, howeier, wore unwilling to depend Mumciptl 
entirely upon the discretion of tlWr (5o\ernments as regards 
the conclusion of extradition treaties and the procedure in 
extradition cases.^ 1'hey have therefore enacted special 
Municipal Laws, which enumerate those crimes for which 
extradition shall be grantinl and asked in return, and which 
at the same time regulate the procedure in extradition 
cases. These Municipal Laws^ turnish the basi'* for the 
conclusion of extradition treaties The first in Mic field 


* The ^iecond Pan Aroencan CV»n 
forenoe of ll>02 produced a treaty of 
extradition which waa Hijniod by 
tvrelve States hut was uot ralihed , 
see the text in Aitnueirf df la nc 
inUnuitMnaU (1008-1Q09}, p 461 
Kota also the incluemn ol extradition 
m Bustamante'a draft code of Pri% ate 
International oa adopUvl by the 
Pan<Amencan International ('om 
miaaion of duriste m 1027 tsoe Soott 
in A.7., 21 (1027), at p. 44S) In 

DeqemherlOaa thehtoUe represented 

at the Seventh Pan-American Confer 
enoe concluded a Convention on 
Bxtndition which waa rauhod hv a 
i^omber of tignatonec, tnoluding (eub 
ject to inporUnt remrvatione) the 
united Staten: Hudson, 
ri. p, 697. But oonirMt the Report 
of Brkriy and €9iarliii He Vieeoher for 


the I^eaciie t^odifieatiou Committee, 
op r4t , hu h pronuum ed <ii;aiDst the 
ieambihty of a general international 
con>ention dealing uith the whole 
subject t*f extradition 

' In the caae of ffreat Britain 
the powerles^neas of the Crown at 
common law to arrest a fugitive 
iriminal and surrender him to an 
other State fir tnal made legMla- 
turn esaential , see Clarke, op. ni , 
pp. 120128, for ^ome earlv taaea 
illnstrat'Mij this rule. (In the his- 
tory of t. tradition in Great Britain 
liel&re the K\ tradition Art, 1870, 
see Clarke, op nt , pp 120-166 

* See Martita, /ftiernaiionalt JRtcht^ 
Ai//e, 1 , pp 747 818. where the 
history of all these laws is sketched 
aod their text is printed. 
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vrith such an extradition law was Belgium in 1833, which 
remained, however, fo^ far more than a generation quite ex- 
ceptional. It was not until 1870 that Groat Britain followed 
the example given by Belgium. British public opinion was 
for many years against extradition treaties at all, con- 
sidering them as a great danger to individual liberty and 
to the competence of every State to grant asylum to political 
refugees. Great Britain possessed, therefore, before 1870 a 
few extradition treaties only, and they were in many points 
inadequate. But in 1870 the British Government succeeded 
in getting Parliament to pass an Extradition Act. This 
Act, which was amended in 1873, in 1895, in 1906, and in 
1032, has furnished the basis for extradition treaties between 
Groat Britain and a very largo number of other States.^ 
Such States as possess no extradition laws, and whose written 
constitution does not mention the matter, leave it to their 
Governments to conclude extradition treaties according to 
their discretion. In these countries the Governments are 


usually competent to extradite an individual, even if no 
extradition treaty exists.^ 

Ob]«o»of § 330. Since extradition is the delivery of an accused or 
convicted individual to the State on whose territory he is 
allied to have committed, or to have iKHm convicted of, 
a crime, by the State on whose territory he huppv'ns for the 
time to be, the object of extradition can he any individual, 
whether he is a subject of the prosecuting State, or of the 
State which is required to extradite him, or of a tliird ’ 


* The full test of thoHO in^aties 
ifl printed by Clarke op, at,, as well 
af Biron and Chalmen, op, cit. Not 
to be eonfufied with extradition of 
criminals to foreign Statee is the 
retom of a fugiti\e offender from 
one part of the Hnfiah Empire to 
anotheo*, or the rendition of alleged 
oriminali between the different mrm 
ber-Statea of the United Statf*s of 
America. The former is regulated 
% the Fugitive Offendera Act. 1881. 

the extradition lawa of other 
Statee tee Trave^. op, ett. Aa to 
extruditioo between Swiss Canioni 
see Uenhart, Die tnUtkaiUomU Aue* 
Ueiefwig [WZ), See also Muddiman* 
fU oJ SeitradUion front and to 


Bnlinh India (2nd ed. b> Urabam and 
Samuel, 1927). As to extradition 
from Australia see Castieau in Pro- 
ceedings of the Australian and New 
Zealand Societij of Internatuynnl Jjaw, 

I (19.V>) pp I22-U2. 

* As to the ogtradition of * war 

criminids ' 6ee Vticle 228 of the 
Treaty of Feiue wjth Uerraanv (1919), 
Article 112 of thtf (lerman (Weimar) 
Uoustitiition, and pelow, vol. ii. p. 509, 
n. 8 . Ah to the eiflradition of {lereons 
accused of war crimes aflor the 
Second World Wur see vol. li. f 257af 
and Uuterpacht in B,Y„ 21 (1944), 
pp. 80^96. ^ 

* V. Dam (1882) 9 Q.H D. 93* 
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State. Many States, however, suoh as France and Germany, 
have adopted the principle of never extraditing one of their 
own subjects to a foreign State, but themselves punishing 
their own subjects for grave crimes committed abroad.^ 
Other States, e.g. Great Britain, have not adopted this 
principle, and, in the absence of treaty provisions to the 
contrary, make no distinction between their own subjects 
and other persons who are alleged to have committed ex- 
traditable crimes abroad. Thus in 1879 Great Britain sur- 
rendered to Austria, where he was convicted and hanged,^ one 


’ For instance, Article 112 of the 
German (Weimar) Constitution, 'fhe 
Constitution of Yugoslavia of Sept- 
ember 1031 provides exprest»ly that 
the extradition of natitinals is not 
permitted (Article 20) : BrUith ayui 
Foreign. State Pajiern, 134, p. 1173. 
And sec ^onerally Salter in (hter- 
retckinche Zedschufi fUr vjjtnthrhes 
Reeht, 1 (1048), pp. 504 522. 


* This case is all the more remark- 
able aa (see 24 A 25 Viet. o. KM), 
S 9) the Criminal l.iaw of England 
extends over munler and man- 
slaughter committed abr*^ by 
British subjects. Although Grt'at 
Britain is ready to extradite one of 
her own subjects for crimes committed 
abroad, she is in some coses pre> 
venteil from doing so because the 
extradition treaties concerned com- 
prise a clause Mtipulating that 
nationals ehotdd not be extradited. 
Thus the extradition of Alfred 


Thomas Wilson, who had committed 
a theft in Zurich in 1877, and ifthoso 
surrender was claimed by i>witzer- 
land, had to lie refused, because the 
AuglO'Hwiss Treaty of 1874 cora- 
pri^d such a clause (see Reg. v. 
WiUon (1877) 3 Q.B.D. 42). To 
avoid such unsatisfactory result, sub- 
sequent extradition treaties between 
Great Britain and foreign States 
usually comprise a clause according 
to which no party is compelled to 
extradite nationals. As late as 


1908, the extradition of a British 
subject had to be refused to Franco 
.hscauoe Article 2 of the Anglo- 
m^neh Extradition Treaty of 1876 
preclnded the surrender of nationals. 
However, by a* convention of 1968 
(Treaty Beri^ (1909), No. 34), Article 


2 of the Treaty of 1876 has been 
amended to make optional the refusal 
to extradite nationals. See T/w King 
V. The Governor of Brixton Prison 
(1912J 3 K.B. 668, where the Ckmrt, 
m reliance upon that Gonvention, 
granted the extradition of a British 
subject. In the i ase of Valentine et aL 
V. United States, ex rel. Neidecker 
(1936) 299 U.S. 5 ; A,J., 31 (1937)^ 
p. 134; Annml Digest, 1935-1937, 
Case No. 167, the Supreme 0>urt of 
the United States interpreted Article 
V of the Extradition Treaty of 1009 
which p*^vided that * Neither of the 
contracting parties shall be bound to 
deliver up its own citizens or subjects 
under the stipulations of this conven- 
tion * as meaning that the Govern- 
ment of the United States was without 
pi>wer to surrender citizens of the 
United States to Fr: nee. For a 
critician. of this point ^f view see 
Gamer in A.J„ 30 (11^3^), pp. 481- 
486 (with reference to the decision of 
the United States Circuit Court of 
Appeals in this case : 81 F, (2nd) 32); 
Manton in Temple Iamc Quatterlg, 10 
(19.35-1936), pp. 12-34; Preuss in 
RJJ ., 3 ( 1937). pp. 159-173, 244-254 ; 
Kuhn in A,J., 31 (1937), pp. 476-480. 
And see Kafuse, The Extradition 
Xtitwnals (1939). However, in the 
al>sGnce of treaty provisions the 
practice of tlie United States has been 
to surrender its nationals See Hack- 
worth, iv. S 318. See also ibid., § 319, 
for an unsuccessful request of the 
Germ* « diplomatic represeucative in 
the bnite<i States in February 
1940 that one Strakosch, a German 
national, should not be extradited to 
Great Britain on the ground that» 
oven if acquitted, he would be liable 
to internment as an alien enemy. 
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TourvUle, a British subject, who, after having murdered 
his wife in the had fled home to ISngland. The 

object of extradition is an individual who is alleged to 
have committed a crime abroad, whether or not be was 
during the commission of the crinunal act physically 
present on the territory of the State whore the crime was 
committed.^ 

A conflict betwetui International and Municipal Law may 
arise if a certain individual must be extradited according to 
an extradition treaty, but cannot be extradited according 
to the Municipal Law of the State from which extradition 
is demanded.^ 

§ 331. Unless a State is restricted by an extradition law, 
it can grant extradition for any crime it thinks And 
unless a State 'is bound by an extradition treaty, it can 
refuse extradition for any crime. Such States as possess 
ecctradition laws frame their extradition treaties conform* 
ably therewith, and specify in those treaties alt those 
crimes for which they are willing to grant extradition.* 


1 Thus, in 18S4, Great Britam sur- 
rendered to Germany one NlUins, who. 
by sending from Southampton forged 
bUls of exchange to a merchant 
ID Germany as payment for goods 
ordered, was considered to have com- 
mitted forgery, and to have obtained 
goods by false pretences, in Germany. 
See Clarke, op. at. pp. 177 and 282. 
See the comments on this pnnciple in 
the Lotus case, referred to aWe, 
§ 147a. It has been held that no 
extradition can be granted unless it 
18 proved that the oSence in question 
was actually committed in the tern- 
tory of the requesting State : Kosse- 
htehulco and Ouiers v. AUomey-Oeneral 
/or Trinidad [1932] A.C. 78. 

* See e^, the Paladmi case as re. 
ported in Moore, iv. §594, pp. 290-297. 

It is noteworthy that the United 
States, althongh they do not any 
longer prese for extradition of Itaban 
eebjeots who, after having com- 
mitted a crime in the United States, 
have returned to Italy, nevertheless 
oemsidered ihemsehes bound by the 
IVsafy of ISCS to extradite to Italy 
web Anterieaii snbjeets as had com- 
mitted crhiies in Italy, Therefore, 


when m 1910 the Italian Government 
demanded from the United States ex- 
tradition of on*' Porter Charlton, an 
American vitisen (see d.J., 5 (1911), 
pp 182 192; 7 (1913), pp 580^582, 
837-653), for having committed a 
murder in Italy, extradition was 
granted by the Tnited State** Govern- 
ment, and this action um upheld by 
the Supreme Court of the United 
States to which Charlton appealed 
{Charlton v. A'eUy, 229 U.8. 447). 
See below, §547 (n. 2). Hyde, I 
§ 319 . Ilershcy. p. 379, n. 74 ; /for- 
ward (1935), pp 12.3-137. 

* As to the policy adopted by 
certain States of extraditing perMous 
accused of capital crimes on condi- 
tion only that th4 death penalty is 
not inflicted soo fioeves in 

IS (1924), pp. 298400, 

* The (Vmventimi for the Suppres- 

sion of Countorfmting Currency of 
April 20, 1929, irovides that the 
onences dealt witfa|by the Convention 
shan be deemed iaiie included in tbs 
various extraditior^ treaties oonelttded 
by the contracting garUsi t C. t53« 
M. 59. I92i» II.; Itg. p. 
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§ 331 ] 

And no person is to be extradited whose deed is not a 
orimo according to the Criminal Law of the State which is 
ask^ to extradite, as well as of the State which demands 
extradition.^ However, it is not within the province of 
the courts of the requested State to try the case on its 
merits, but merely to ascertain whether the evidence sub- 


371. See above, p. 333, n. 2. And see 
26 and 20 Geo. 5, o. 26. For a Draft 
Convention on Extradition adopted 
in 1928 by the International i^w 
AafK>ciation »re Rtpori of Tkirty^fifth 
Conference (1928), pp, 324>329, and 
QroHue Society, 14 (1928), pp. 108- 
112. And tiee a Model Draft prepared 
in 1931 by a Sub-Committee of the 
International Penal and Prison Oom- 
miwion and printed in Ilarmrd 
Research (Extradition, 1936), pp. 309- 
315. 

^ In the case of Factor v. lAinben- 
heimer and Haggard the Supreme 
Court of the United States, in in- 
terpreting Ihe Extradition Treaty 
with Great Britain, refused to follow 
this principle and found that the 
offence with which the plaintiff was 
charged was an extraditable crime 
even if it were not punishable by the 
law of the State of Illinois where the 
plaintiff was taken in custody : ( 1933) 
290 U.S. 270, 54 8. Ct. 191 ; d.J., 
28 (1934), p. 149. For a criticism 
of the decision see Hudson, ibid,, 
pp. 274-306. But see Borebard, ibid,, 
pp. 742-746. See also Z,d,V„ 4 
(1934), pp. 686-690. It is of some 
intenn^ tnat in December 1932 the 
Greek Court of Appeals refused the 
extradition of the Bnancier Samuel 
Insull, an alle^ fugitive from justice 
from the State of Illinois, on the 

r und that the offence with which 
was chained did not constitute a 
crime under Greek law : see A ,J „ 
28 (1934), p. 308. n. 4 ; Annual Digest. 
1933-1934, Case No, 146. For the 
Sisler case, in which extradition to the 
United States ftv perjury was refused 
on the ground that the act— on alleged 
false statement in an application for 
penutMion to depart (h>m the United 
States— -was not perjury in English 
law, see The Times newspaper. May 28, 
IM, See also Finch, m AJ; ^ 
1049, pp, 487-491 and Jacob in foU 


I^w Journal, 59 (1950), pp. 622-634. 
See also, on the principle of double 
onniinality, LapradeUe, Causes ciUbrte 
du droit des gens. Affaire Henry M, 
Blachner, Extradttion (1929). As re- 
gards Great Britain, the extraditable 
crimes are specified in the Extradi- 
tion Acts of 1 m 70, 1873, 1906, and 
1932, and include the following : 
murder and manslaughter ; counter- 
feiting and a tiering counterfeit money ; 
forgery and uttering what is forged ; 
emMzzlemeot and larceny ; obtain- 
ing goods or money by false pre- 
tences ; crimes by faiiwkrupts against 
bankruptcy laws ; fraud by a bailee, 
banker, agent, factor, trustee, or by 
a director, or member, or public 
officer of any company ; rajM ; ab- 
duction * child stealing ; bursary and 
housebreaking ; arson ; robbery with 
violence ; threats with intent to ex- 
tort ; piracy under the l.<aw of Nations ; 
offences relating to dangerous drugs ; 
sinking or destroying a vessel at sm; 
assaults on boa^ ship on the bigb 
seas with intent to destroy life or to 
do grit"’ *a8 bodily harui * revolt or 
conspiracy against the <tuthority of 
the master on board a >hip on the 
high seas ; lu^apping, false im- 
prisonment, penury, subornation of 
perjury, and bribery. For the extra- 
dition statutes of the principal coun- 
tries see Harvard Research (Extradi- 
tion, 19.35), Appendix VI. And sec 
the Extradition Treaty of December 
22, 1931. between Great Britain and 
the United States; Treaty Series, 
No. 18 (1935), Cmd. 4928. See 
also the so-oalleti BustAmante Code, 
Articles 344-381, adopted at Mabana 
on February 20. 1928: Ly,T,S., 
86, p. 744 ; Hudson, LegistaSHmt iv. 
pp. 2263*2354 ; the Montevideo Con- 
vention on Extradition adopted on 
December 20, 1933, by the Seventh 
Pan*Araerican Conference : Harvard 
Rtsetarch (Extradition, 1935), pp. 
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mitted justifies prima faeU judioisi proceedings against the 
accused.* 

Political criminals are, as a rule, not extradited,* and 
according to many extradition treaties, military deserters 
and persons who have committed ofiences agaiitst religion 
are likewise excluded from extradition. 

(bndi> § 332. Extradition is granted only if asked for,* and 
after the formalities have taken place which are stipu- 
dition. lated in the treaties of extradition and the extradition 

laws, if any. It is effected through the handing over 
of the criminal by the police of the extraditing State 
to the police of the prosecuting State. According to 
most extr.idition treaties, it is a condition of extradition 
that the surn'itdered individual shall be tried and punished 
for those crimes exclusively for which his extradition 
has been asked and granted, or for those, at least, 
which the extradition treaty concerned enumerates.* If, 
nevertheless, an extradited individual is tried and punished 
for another crime, the extraditing State has a right to 
complain * 

* See llie protest of the Umtcfi (1035) 70 F (2 ik 1) 51 1 - in the uotond 

SUt«8 made in November 1935 ufwhlohlt^H held that the rationo/r 
against the refusal of Greece to of the principle is not any interest of 
extradite the financier Samuel Insull the accused, but that of the extradit- 
following upon* the decision of the mg State ahicb can wai\« the benelit 
Athens Court of Appeals which m of it See also /i. v. Corrigan (193U), 

vestigated the subatance of the charge 22 Cr, App H. MKl. 

in respect of which extradition was " It was held in U mUd Siatf^ ex rel, 
•ought. For an account of the case* Donnelly v. MuUtgan that a person 

see Hyde in A J., 28 (1934), pp. 307> viho bos Iwen acquitted of the eharge 

312, and see tbid,, pp. 382-372, for the fiir i^hiob he had been extradited may 

text of the decision ; Ahmed Heebid lie extradited, on another charge, to a 

in 41 (1934), pp. 687-710. third State uith the consent of the 

* See below, ^ 333-337. State which originall> granted the 

* Manv treaties make it a con extiadition * 74 F. (2d) 220; .4 naval 

dition of extradition that reciprocity Dtgesi, 1933 1934* Case No. 144 , 

is granted. On the so-called reoi- 76 F. (2d) 511 , Annual Digest, 1935- 

pfocity clause see Mettgenberg in 1937, Case No. 169. It has been held 

Archiv/Ur offenUtches Recht, 25 (lOlO), by the Italian Coifrt of Cassation that 

pp. M48. if the accused content*) and the extra- 

* See Mettaenberg in 18 dition treaty provides forauch consent^ 

(1908), pp. (25-430; and Becker in be may be tried o^ charges other than 

M.Vn 11 (1918-1920). pp. 230-240; those for whitdi |o has been extra- 

and UnUed States v. Rauscher (1886) dited : In re Arri$tto, Annual Digest^ 

119 U«S. 407. This rule is oaeii re- 1933-1934. Vua Ko. 140. On the 

forred to as the priticiple of speciality, other hand, the salne Court held that. 

It reooiyed an interesting ilhistration in the abeence of^a treaty provuuon 

in two decisions in VnUed States w. to the contrary, tliii oxtrauM person 

MitUgan (1934) 74 F. (2nd) 220 and oanoot ralldly oogisent to a proseon- 
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An question is whether, in case a criminal, 

who has succeeded in escaping into the territory of another 
State, is erroneously handed over, without the formalities 
of extradition having l>een complied witli, by the police of 
the local State to the police of the prosecuting State, such 
local State can demand that the prosecuting State shall 
send the criminal back, and ask for his formal extradition. 
This question wras decided in the negative in February 1911 
by the Permanent Court of Arbitration in the case' of 
Fiance v. Oreat Britain concerning Savarkar.^ 


tioo on Buch ('har^es * Vnllnini v. 
Grandi, iW., I03r>.l937, Case No. I7ti. 
For an emphatic afhrmaticm of the 
principle of identity of extradition 
and prosecution as being a principle 
of International I^aw hoc the df^cisioii 
of the Sfuinish Supreme Court in 
FUcat V {xbid,, 1938- 1040. 

Case No. 162). The Institute i»f 
International t^aw in 1880, at its 
Rieetiug in Oxford (see Annuaire^ v. 
p. 127), adopted a bwly of taenty>six 
rules eoncernini; e.xtrauition. And Bce 
Harvard fivsearch (Extradition, 1935), 
poAMim. A« lo the retroactive effect 
of extraciition treaties, in connection 
with the JtusvU ease (above, p, 701, 
n. I). .Hce Stowell in AJ.^ 27 
(1933), p 130. tSee also Harness in 
Indiana Law 11, pp, 351 

303. 

* This Indian, a Bnlish subject, 
who WHH pnMecute<l for high treawn 
and alietment of murder, and wua 
biMiig con\ove<l ui the P. and O, Iwut 
Morra to Indiu for the purpose of 
standing hia trial there, escaped to 
the shore on Octolier 25, 1910, while 
the vessel was in the harbour of 
Marseilles. He h(ti%e\er, soi/.ed 
by a French policeman, who, errone- 
ously and without further formalities, 
reconducted him to the Murta with 
the assistance of individuals from the 
vessel who had laised n hue and cry. 
Since Savarkar was prima /one a 
political criminal, France demamled 
that fireat Hritain should give him 
up, and should request his extradi- 
tion in a formal way ; but Great 
Britain refused to comply with this 
demand, and the parties, therefore, 
agreed to have the oonfliet decided 
^ the Court of Arbitration at The 
Hague. The award, while admitting 


that an irregularity had been com- 
mitted by the reconduction of Sav- 
arkar to the British vessel, decided 
in favour of Great Britain, asserting 
that there was no rule of International 
Law iihposing, in circumstances such 
as those which have been set out 
above, any obligation on the Power 
which has a prisoner in its custody 
tfi restore him on ac4‘Ount of a mistake 
conimittf^i by the foreign agent who 
delivered him up to that Power. It 
should be mentioned that the French 
Gov^ernment had been previously 
inforroea of the fact that Savarkar 
would be a prisoner on board the 
Mctrea w-hile she was calling at 
Marseilles, and had agreed to this. 

See Hainelin, L\iffaire Savarkar 
(Extrait du Rtcvell qMral de Juris^ 
prudtnrr, df Iloctrtne, et dr UgiaUi' 
(ion ro/o»io/es. 191 1\ who defends 
the French view. 1 * award of 
the Court of Arbitrati^ii has been 
Kcreix'ly criticised by Baty in Law 
Maqazinf and Rerfru\ ,3(1 (1911), 
pp.' 326-330: Kohler in Z.l'., 6 
(1911), pp 202-211 ; Stnipp, Ztcei 
praktisch^ FaUe aus d^m VMerreckt 
(1911), pp. 12-26; Robin in 
18 (1911), pp. .303-352; Hamel in 
/(./., 2nd ser., 13 (1911), pp. 370-403. 
For a case having certain features in 
('ornmon wdth the rase of Savarkar 
see C’harteris in J.r,L.^ 3rd ser,, 8 
(1926), pp 246-249. And see the 
Jximirandf rose between (Jn^at Britain 
and France reported in the former 
editioi^ of this treatise And see 
above, § 128, as to jurisdiction in 
cose of irregular apprehension. 

The documents relating to the 
Savarkar case are printeil on pp, 28- 
29 of the British i oimter-case In the 
Savarkar Arbitraiion. 
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7M INDIVIDtTAliS [§ 333 

X 

PBIKOIPLX OF NON'BXTRADITIOK OF 
POUTIOAL CRIMINALS 

\\c8tlak(‘, I. pp, 2^6-i58 -Wharton, n $272 M«>oio, iv. $001 Haokworth, 
iv. $316- Hyde, i. 315-316-'BIunt8ihli, $3iW Ijainmaaoh in fhltzen 
iii. pp. 485 5l<^Rivier, i. pp. 351-357 -Nya, ii. pp. 300-363— Oalvo, 
11 $$ 1034-1036— Martena, ii. $ 06 -FanohUIe, ^ 464 406 -tSibtTf. pp. 635- 
642— Pradier TodM, in\ §§ 187M873 M^TiRnhnr, Ji. pp. 754-771 Do 
fxniter i. pp. 307 311 iVuchaRn $$381385 ^lartitr, InietnaiwnaU 
Recht^ilfe ta Stra/saehen, ii. (1897) pp. 134-707- -Latnnuuch, Au^liefttntngs- 
pfiifht und Atyireek (1887), pp 203 355— Grivar, X’nture ti ejfets rlu 
priaripe <b rastlf pohiiqve (1896) - Piggott, £jira(fttum (1910), pp. 42-00 
—Carlton Hall, PclUtc^ Cnme (1923) — Herbold, Das PolUtichf AaA im 
AwfU^ferungnfechi (1933) -//urtard J^warrA (1935), pp 107 119 Teuh- 
niann, Hornuug, Marten^ and 8an}K>loa, in R /., 11 (1879), pp. 475-526 
- Scott in AJ., 8 (1909). pp. 459-461 - Hjric in A J., 8 (19U). pp. 489 
495— WalkfT in Z.0 , 4 (1924-1025), pp. 335-319 Kraim in K.1 . 3nl sor . 
8 (1927), pp. 161-181— Poittevin in Hipertmre, \ni. pp. 2^12-214- Mcttgen 
berg in Z,l\, 16 (1931-1932), pp 731-741- Deere m AJ.^ 27 (1933), 
pp. 247-270— Mannheim in Qrotvu #ViK*iWy, 21 (1935), pp 100-125 - Reale 
in Hague RecueiU voL 63 (1938) (i.), pp. 511 561— Ifambro in Wpstern 
Poltiu^ QmHtfly, 5 (1052), pp 1-10 

§ 333. Before the French Revolution ^ the term ‘ political 
crime’ waa unknown in both the theory and the practiee of 
the Law of Nations, and the principle of non-extradition of 
political criminals was likewise non-existent.* On the con- 
trary, whereas extradition of ordinary criminals was, before 
the eighteenth century at least, hanlly ever stipulated for, 
treaties very often stipulated for the extnulilion of indi 
viduals who had committed such deeds as are nowadays 
termed ‘political orimes,’ and such individuals were fre- 
quently extradited, even when no treaty stipulated for 
it.* Moreover, writers in the sixteenth tuid seventeenth 
centuries did not at all object to such a practice on the }iart 
of the States ; on the contrary, they frequei)tly approved of 
it.* It was indirectly due to the French flevolution that 
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mattsrs gradually underwent a change, since this event was 
the starting-point for the revolt in the nineteenth century 
against despotism and absolutism throughout the western 
part of the European continent. It was then that ttfe 
term ‘ political crime ' arose, and Article 120 of the French 
Constitution of 1703 granted asylum to foreigners exilcMl 
from their home country ‘ for the cause of liberty.’ On 
the other hand, the French emigrants, who had fled from 
France to escape the Reign of Terror, found an asylum in 
foreign States. However, the modem principle of non- 
extradition of political criminals did not even then conquer 
the world. Until 1830, political criminals werA frequently 
extradited. But public opinion m free countries began 
gradually to revolt against such extradition, and Great 
Britain was its lirst opponent. The fact that several 
political fugitives wore surrendered by the Governor of 
Gibraltar to Spain created a storm of indignation in Parlia- 
ment in I8ir>, whore Sir dames Mackintosh proclaimed tlic 
principle that no nation ought to refuse asylum to political 
ftigitivos. In ISIO Lord Ca,stlfTcag\ declared that there 
coiild be no greater abuse* of the law than to allow it to 
be the instruinoiit of inflicting punidunent on foreigners 
who had committed political crimes only. The second in 
the field w/is Swit/.orland, tho asylum for many political 
fugitives from neighbouring countries, when, attei the final 
defeat of Napoleon, the reactionary continental inonarchs 
refused the intro<luction of constitutional reforms which 
were deinande<l by their peoples. Although, in 1823, 
Switzerland was forced by threats of the reactionary leading 
Powers of the Holy Alliance to restrict somew^hat the 
asylum afforded by her to individuals who had taken 
part in the unHueeessful political revolts in Naples and 
Piedmont, the principle of non-extradition continued to 
gain ground.^ 

MVhioh country fin»t prohibit«l in w Im . the principle of non-extr*di- 
the extradition of political criminals tion of political criminalB waa for the 
ia a oontrovemial qnoetion ; eoc Mett- first lime defended with jumtio xrgm- 
genberg in Z.r., U (1027). pp. 237- menfa. and on a ju^ic bwis: 

247. In 1820 a celebrated disserteUon Pro\ o Kluit, De Dedmow Frofugorum. 
by a Dtttob Jurist made Its appearance, 

VOL. I. 2y 
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On the other head, in 1833 a reaction set in when 
Austria, Prussia, and Russia concluded treaties, which re* 
mained in force for a generation, and which stipulated that 
tilenceforth individuals who had committed crimes of high 
treason and Uae-majestd, or had conspired against the safety 
of the throne and the legitimate Grovemment, or had taken 
part in a revolt, should be siurrendered to the State con- 
cerned. The same year, however, is epoch-making in favour 
of the principle of non-extradition of political criminals, 
for in 1833 Bel^um enacted her celebrated Extradition 
Law, the first of its hind, being the very first Municipal 
Law which bxpressly interdicted the extradition of foreign 
political criminals. As Belgium, which had seceded from 
the Netherlands in 1830 and became recognised and 
neutralised by the Powers in 1831, owed her very existence 
to revolt, she felt it her duty to make it a principle of her 
Municipal Law to grant asylum to foreign pobtical fugitives, 
a principle which was for the first time put into practice 
in the Treaty of Extradition concluded in 1834 between 
Belgium and France. The latter, which until 1027 > had 
no municipal extradition law, has nevertheless since 1831, 
in her extradition treaties with other States, always 
stipulated the principle of non extradition of political 
criminals. The other States followed giaduati,\. Even 
Russia had to give way, and after 1867 this principle is to 
be found in nearly all her extradition treaties.* It is due to 
the firm attitude of Great Britain. Switzerland, Belgium, 


See Trsven in S4 Ctnnef (1027), 
pp. 506-610, and Samt-Anbm in S 0,, 
35 (1028), pp. 10-31. The Uw of 
Mareh 10, 1027, forbida extradition 
when the oflenoe la of a political char- 
acter or it It reaeonabljr eiupertod 
that extradition w lequetted for 
pbUtieal pnrpoeea, and givee a liberal 
oefioitiOD of * pobtieal criiae ’ 

* Aiiiele 12 of the Constitution of 
she Rnsaian Sooiabst Federal Soviet 
ReonhOe of May 11, 1026, gnats the 
jttt of asyIniB to ‘ tona lee Strangers 
pmtenUs poor tent aetivitd politique 
OS Jeurs oonvietloos teligieoaes * And 
«M abovo, } 316. For a rejeetion of 
the view that there ezMn a right of 


political asylum see Chon»tt«r y. 
United Statu, whore the Court 
afbrmod a com iition for treaeon com- 
nutted by an Araeriran dtixen who 
broadcast in the Cierman mtereat in 
tiennany during the Kerond World 
War and was aubasquently armted 
in Qermanv by American military 
authontiea and Drought to the United 
States I (1948) 171 f. (2il) 021 ; AJ., 
43 (1040), p. H04. lie Court held that 
even SMuming thatUere was a valid 
extradition treaty ijetwaen Germany 
and the United Sutsa, it applied only 
to fimitives who uiBike the acoused, 
hpd lied the oountrf where the erime 
wu ooiBmitted. 
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Fraooe, and the United States that the principle has con* 
quered the world. 

§ 334. Although the principle became, and is, generally 
recognised that political criminals should not be extradited, 
serious difficulties exist concerning the conception of ‘ politi» Cw^ 
cal crime.’ ^ This conception is of great importance, as the PoIHImI 
extradition of a criminal may depend upon it. It is un*^®** 
necessary here to discuss the numerous details of the 
controversy. It suffices to state that, whereas many writers 
consider a crime ‘ political ’ if committed from a political 
motive, others call ' political ’ any erfme copimitted for 
a political purpose * ; again, others recognise such a crime 
only as ‘ political ’ as was committed both fiom a political 
motive and* at the same time for a political purpose ; and, 
thirdly, »ome writers confine the term ‘ political crime ’ to 
certain offences against the State only, such as high treason, 
tiae-majest^, and the like.^ I'p to the present day all attempts 
to formulate a satisfactory conception of the term have 
failed, and the reason of the thing will, probably, for ever 


’ On the queition whether ‘war 
orunei ’ (see below, vol u. §§ 251-257) 
fthould be conindered as political 
orimeii or not, and on the refusal of 
HoUaml to surrender the ex-Kauscr 
William, see Fauchiilc, § 450 (1), 
and Trarers in f?./.. 3nl srr., u. 
(1021). pp. 125.100. In /n rf Cohmn 
the Pans (’xnirt of ApiK'als in 1047 
dockled that a fugitive from Iklgium 
accused of intelligeme with the enemy 
and oarryuig anns against Iklgium 
oottld lie extradited on the ground 
that such offences were romiuon and 
not politnal crimes: .4nnM<if 
1947, Case No. 97. Sec also, to the 
aatne effect, the Judgment of the 
Court of ApMal of Nancy in Jn re 
Htvii€ trttiqut di drmt 
inkmatumdU privd, 40 (J951), p. 4S7. 
See, on the other hand, the contraiy 
deoiaion of the Supreme t'ourt of 
Brasil in the iMmnark 

the Annwd JOigist, PUT, 

Case No. 71, And nee Morgenatem in 
B. 26 (1946), pp, 382-380, and Neu- 
mann in AJ*, 46 (1961), pp- 495.508, 

* The Fort MUM tn Oennany in 1921 


IS an interesting one. Two penom 
who were accua^ of having murdered 
the Spanish Prune Minister Date in 
1921, and had fled to Germany, were 
extradited, although the (jerman- 
Spaniah Treaty preoI^'W extradition 
for political offences, i the ground 
that the alleged murdt:* was an act 
of revenge, possibly arising out of a 
political motive bat not committed 
with a view to achieving a political 
object: eee Mettgenberg in Z.P., 12 
(1923), pp. 200 221. See also the 
same writer in Strupp, IVorf,, i. pp. 
43, 44, and Diena in B.G., 2 (18&), 
pp. 306 ,330. 

* See Mettgenberg, Die AUeniaU* 
Bauec! im detUwhen Atulieftrungi- 
recAf (19(H1), pp. 61 76, where a survey 
of the different opinions is pvan. 
On the refneal of the Court of ^irin 
on N mber 23, 1034, to extradite 
to France the persons acouaed of 
participating in the amaaainaUon of 
the King of Yugoslavia see Philo- 
nenko in 61 ClunH (1934), pp. 1167- 
1169. 



708 


INDIVmUAUS 


[§334 


exolode the poesibility of hiiding a satisfactory definition.* 
The difficulty is caused thi'ough the so-called ‘ relative 
political crimes ’ or dUits (Mmplexes — ^namely, those complex 
oases in which the political offence comprises at the same 
time * an ordinary crime, siich as murder, arson, theft, and 
the like. Some deny categorically that such complex crimes 
are political ; but this opinion is wrong and rotrogrossive, 
since indeed many honourable political criminals would have 
to be extradited in consequence thereof. On the other hand, 
it cannot be denied that many cases of complex crimes, 
although the deed may have been committed from a political 
motive or for a political purpose*, ai-e such as ought not to 
be considered political.^ Such ca8C.s have aroused the 
indignation of the world, and have indeed cndang(‘red the 
very value of the principle of non-cxtra<litiun of political 
criminals. Three practical attempts have therefore been 

* Aooording to Stephen, Hisiory granted extradition (to France) of a 

of the Criminal Law in England^ person accused of kiliing an Italian 
ii. p. 71, poiiUcal crimes are such ae huKist in France : Annual DigfM, 
are incidental to, and form a part of, 1927-1928, (!!ase No. 7'he same 
political disturbances. Court refused extradition for homieido 

* The pniblem came twice licfore in a case in which a mcmlxT of 
the English courts; see Ex parle the Uermun iSocial-DeiiifX'ratic Party 
Cosfioni [1891j 1 Q.B. 149, and /n re kilbnl a nu^mU. of the Natiouai- 
Aftunier [1894] 2 Q.B. 415. In the StKialmt Party. Tliu Court held that 
case of Castioni, a Swiss who had the alle|;cHl offence t*H>k plare in the 
taken part in a revolutionary move- course of a ^Kditieal struggle approaeh- 
ment in the canton of Tioino and had ing a civil war : In rt Ockart, Annual 
incidentally shot a member of the DtgeM, 10:t:M934, (’ase No. 157. In 
Government, the Court refused ex- In re Oioranni ficUii, decided in 1947 
tradition bemuse the crime was con- by the Court of Apjx^a! of (irenoble in 
sidered to be political. On the other France, it wa.s held that a person 
hand, in the case of Meunier, a accused of attempted homicide by 
French anarchist who was prose- Gring at a communist must be ex- 
cuted for having caused two ex- iradited : Annual JJigext, 1947. Case 
plosions in France, one of which No. 70. 

resulted in the death of two indivt- * In In re Goi'emmenl of India and 
duals, the extradition was granted .^/uharait A/t d Amrd [1952] I All K.K. 
because the crime was not considered 1080 it was held, with reganl to a 
to be political. On the American request for oxtraditkiii for forgery, 
practice, see Hyde in A,J,t 8 (1914), that the Omirt C'^tuld pot inquire int^i 
pp. 491-495. iS^ also as to anarchists the allegation that tlio case had 
geoerally Poittevin In Ripertoire, i. political iroplicationif^ and that the 
pp. 559-A62. And m In re Kaphengsi accused w(»uld not rci^ive a fair trial, 
imirwhich the Swiss Federal Court This aspect f)f the d^ision probably 
granted, in Octeber 1930, extradition had reference to ihtil iiartioiilar cir- 
of a pmon accused of having com- cumstances of the The possi- 

foitted bomb outrages of a purely bdity of a political pMecution being 
temrietic character : Annual iHgenl, inatigatod under tb# colour of a 
1920*1930, Case No. 188. In the common law crime dannot, in prin- 
Paaan case tiie Swiss Federal Oonrt dple, be ruled oat. 
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made to deal with such complex crimes without violating 
this principle. 

} 335. The first attempt was the enactment of the so- The m>- 
called aitentat clause by Belgium in 1856, following the 
of Jaoquin * in 1864. A French manufacturer named Jules AMenioi 
Jaoquin, domiciled in Belgium, and a foreman of his factory 
named C^lestin Jacquin, who was also a Frenchman, tried 
to cause an explosion on the railway line between Lille 
and Calais with the intention of murdering the Emperor 
Napoleon in. France requested the extradition of the two 
criminals, but the Belgian Court of Appeal had to refuse 
the surrender on account of the Belgian extradition law 
prohibiting the surrender of political criminals. To provide 
for such cases in the future. Belgium enacted in 1856 a Law 
amending her extradition law and stipulating that murder 
of the Mead of a foreign Covemment, or of a member of 
his family, should not be considered a political crime. 

Many European States, not including Great Britain, have 
adopted that altenUii clause.* 

§ 336. Another attempt to deal with complex crimes, The 
without detriment to the principle of non-extradition ofp “J^° ^j 
political criminals, was made by Russia in 1S81. Influenced issi. 
by the murder of the Empirer Alexander ii. in that year, 

Russia invited the Powers to hold an international confer- 
ence at Brussels to consider the proposal that Leiiceforth 
no murder, or attempt to murder, ought to be considered 
as a political crime. But the conference did not take place, 
since Great Britain, as well as France, declined to take 
part in it.* 

§ 337. Eleven years later, in 1892, Switzerland attempted The Swiw 
a solution of the problem on a new basis. In that yeax®,"jh*,”“ 
Switzerland enacted an extradition law Article 10 of which ProWem 
recognises the non-extradition of political criunnals, but, at*" 

» 8«« iletkib in MartiU, op. «<-, li. }>p. 1«9-U4. A« to the United Sutw 
p, 372. of Amci soc Hydo, i. { 317. The 

•For A wrvev of the trcuticH French Uw of 1927 (see above, 1 333) 
and a criticiini ot the aUeniaf clause seems to have rejecU*«] the atUntat 
M Harvard Rutartk (Kxtradition, clause. ^ 

W33), pp* 116-118, nnd Bourquin in ... 

Hagat iUeueU (1927) (i.). pp. 212, • See details m MarUU, op. cU., u. 

213, Baa also Mettfenberg, op. cil., p. 479. 



710 


INDmCUALS 


the same time, lays down the rale that political erimineJs 
shall nevertheless be surrendered, in case the chief feature 
of the offence wears more the aspect of on ordinary than of 
a pohtioal mme, and that the decision concerning the 
eztraditability of such criminals rests with the Bundes* 
gerioht, the highest {Swiss court of justice.’ 

Md ^ 338*340a.* After the assassination of King Alexander of 
Yugoslavia in France on October 9, 1934, the Council of the 
League of Nations, in pursuance of a proposal made by 
TenoriuB. Rmace, took steps to bring about an international con- 
vention for the prevention and punishment of crimes of a 
political character described as acts of political terrorism.* 
In the Convention signed at Geneva on November 16, 1937, 
twenty-three States undertook to treat as criminal offences 
acts of terrorism — including conspiracy, incitement, and 
participation in such acts —and, in some cases, to grant 
extradition for such offences. In a supplementary Conven- 
tion, signed on the same day, ten of the signatories of the 
principal Convention agreed to the creation of an Inter- 
national Criminal Court to which the parties would he entitled 
to hand over the accused if they decided not to extradite 
them or to try them before their ow u courts. Apart from 
India, no member of the British Commonwealth of Nations 
signed either Convention.* The Conventions have not 
entered into force. It is doubtful whether States wedded 
by their law and tradition to the principle of non-extradition 
of political offenders will acquiesce in any conventional 
regulation impairing the aslynm hitherto granted to political 
offenders. Such acquiescence on their part is unlikely at a 
time when the suppression of individual freedom and the 
ruthlebs persecution of opponents in many countries tend 
to provoke violent reactions of a treasonable character 
against the Govemmonts concerned.* 

* 8m Langbard, Dot tekvmenafhe ' |{ 330 340a of (he earlier editions 
Awa^eruv^tcht (1010) and RehulU, have been omitted. ; 

tehptmnteht Audirfrrunfitfteht ' See above, f 12h>. 

(loss). * For an anaiyaa im B.F., 19 

The Inatitiite of International Law (1038), pp. 2U.2l7.k 
at ita meeting at Ctenevp in 1802 (cm ' For the btentite on the Mbjeet 
Ammin, 12, p. 182) adopted fonr tMabove, p.292, n.A SMslwHett- 
ndM eoBoeroIng the extradition of genberg m VSlMtud wti Fditar- 
pohtiealeriminala. 2 (1030), pp, 1|.», and Sditan 
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Kauchillo, §§4()9 (0)-401» (14) Siherf, pp. 403-510 ^Soelle, ii, pp. 187-256— 
VIohniac, lAipnatction <ie$ flroi4sdeA (1020)-- WolzendforflF.firrttnrf- 

gtdanken des RtfchU dtr ruihomtlfr Mindt^rheiten (1921) — Diiparr, La 
proU/tion des fninorU/$ dt rare, de lun^ue, ct de religion ( 1022 )— Rosling, 
prciedum des mimnidn pnr la Sonfy(f dre Xahonn ( 1 022) — EpsU'in, Dtr 
nattonrde M inderhettsnchulz ( 1 922) — l^iicion- linin Le prohl^me des minorUis 
(1923)— ManrlolaUm in liof/ut 1023. pp. 367-617— Huysaen. Lts 

miTiorUds naiutwUes de V Europe et lu giorre inwtdiale (1923) — Hobza in 
Hague Rerued, 1924, iv. fna to religion) -Kr^titch. Lee minoriUa, V£UU 
ellacommunaunUinUrwiitnfmle (1M24 - IMHtner. Das Problem des Schuizes 
uaturnaier Miniierhtxten (1*V27 K'»bmfton. Uns 3/in/>r»(at«nprf/6lem und 
Seine Liieralur (1927) Mair, The Prt^fiUoH of Mnu>rUtes (1928)— Bruns, 
Mindrrhextsrerhf ids y(,fkerrfehi (pnutcf] a>» Suppl. to Z,V„ 14 (1928))— 
Knubb#‘n, iHe SuhjtHe dei I Maraht* (1928), pp 438-467— Wintgens, 
Der i'dHerrfrhlJtrhe Sthufz der . . . Mind* rheilrn (1930) — Ito, La proieeiion 
des mtnortUs (1931) -V. Truh/irt, Volkerbund and M xnde> heUenpetitionen 
(1931)*' I nit r national (ivatanin •* of Jiitnonty Rights (1932), and in 

B. 12(1931), pp. 76 94 Maoai1ni'\ Satuotal State* and Xatwnal Mino- 
rities (1033) (a leudiiig treatise) -Petn>ff, Lee Mimrd^s nafionaJes en Europe 
Onirale ei ihxentale (11136)- lU»binM»n and other**, Here the Minoniits 
Treaties a Fathr^ ^ (1943)- Janovfk%. SationahUes and Xaitonal Minori- 
ties (1916) Kepf»rt by Mandelatom to the Institute <»f International Law, 
Annfiatrt, 32 (1926), pp. 246-392 -Hovkmg. m CSrotius Society, 7 (1022), 
pp. 119-132, 10 (1926) pp 143-167. 13 (1928). pp. 31*9. and in Z./., 36 
(1020), pp. 41-73 K^aijs in B.l’., 1923-1921, pj». 96-113— Pupare m R.2., 
3ni aer., 4 (1023). pp 109-420, and dad,, .3r(l aer. 7 (1926i, pp. 609-524-> 
H«mtiiig in AJ., 17 (19231, pp 641-060 «0»*nid in RXi, o\ (1924). pp. 
17-71 — Laun in ZJ., 31 (1623 1924). pp. 262-258, and in Tfdrt., 

ii, pp, 82-108- -Kuiir in RJ. (Henfia), 3 (1925), pp. 69-82 Ihigdale in 
Journal of UrtUsh InsUtulr of International Affairs, 6 (1926). pp. 79-95— 
Hainburgf*r in ZJ,, 38 (1928), pp. 216 243 Maiidehtam ui Aunuaire, 34 


in Rtvue intematwmale ds droit p2nale^ 
13 (1036), pp. 26-37. For tho 6na) 
diaiU of the Convention for the 
Intemattcmai Prevention and l^inish- 
ment of Terrorism and of the Con- 
vention for the Creation of an Inter- 
national CMminal Court see (he 
Rencurt of the Comnuttee of JurisU 
of April 26, 1937; Doo, C. 222, 
M, 162. 1937. V. ; Hudson, JAgi^a- 
licm, vU. pp. 862, 878. For the repHea 
of Governments see Poo. A. 24. 1936. 
V. See also* for the disouaaion in the 
Pint Committee of the Seventeenth 
Aiiembly in 1936, OjflT. R^lal 
Supply No, 166. And see above. 


p. 677. n. I, for the Resolution of 
the First Assembly of the United 
Nations as to so-called ' quislings and 
traitom.’ In the vsnous Peace 
Treaties concluded in 1946 provision 
is made for the apprehension and anr- 
render, on the part of the defeated 
States, of nationals of any Allied 
Poweraocused of having violate*! their 
nations' law by treason or eoUabora* 
tioD with the enemy daring the war 
(see e.g.. Art. 45 of the Treaty with 
Italy). These provisions most be 
regf^ed as a retrogressive step ao 
far as the principle of non -extradition 
of political otfendera ia eonoenied. 
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(1928). pp. 276-316. and 36 (1) (1931). pp. 614<566--AkaiQ in ZAH., 8 
(1829). pp. 203-228^Philip8e in M,L, 3rd aer., 10 (1929), pp. 492-610^ 
Sereni in RivittOt 21 (1920)» pp. 46l-600» and 22 (1930). pp. 46-61. 163- 
179— Uh. da Vimcher in A./.. 3rd aer.. 11 (1930). pp. 326*360— R^lob 
in Recneii^ vui. 37 (1931) (iii.), pp. 5-80- Oalderwaod in Qenem 

Spfctal SiHdies, ii., No. 9 (1931)- Knn* in Z.oJt, 12 (1932). pp. 221-272 
-Hoor in Z.I.. 48 (1034). pp, 177-312 -Ouggonheim in friedenswartt 
44 ( 1044). pp. 201-221 -liobinaon in Jeinsh Yearbook of International Imu 
ms, pp. 115-151. 


Until the § 3406. The practice of making treaty stipulations for the 
End^of the p^jp^g^ ensuring certain rights to minorities liegins in the 
WotW sphere of religion as a means of settling the disputes arising 
out of the Reformation. In particular^ the IVeaty of Osna- 
briick of 1648 at the close of the Tliirty Years* War may Iw 
mentioned, though there are earlier illustrations.' In the 
Treaty of Berlin of 1878 the Great Powers eompt'lled Bul- 
garia. Montenegro, Serbia, Roumania. and Turkey to promise 
religious freedom to their nationals, and the nirieteentli 
century witnessed a numlicr of other seatten^d illustrations 
of treaty recognition of this principle. 

After the 8 340c. After the First World War, when a number of new 

First ^ 

World States had recently emerged out of the Kuropean melting- 
Wsr. pot and large portions of territory were changing hands, 
the system of the protection of minoritiesT^eceived a new 
impetus. The Principal Allied and Associated Powers were 
able to stipulate by treaty * with Poland, Czecho-Slovakia, 
the Serb-Croat-Sloveno State, Koumania, Greece, Austria, 
Bulgaria, Hungary, and Turkey, for the just and equal 
treatment of their racial, religious, and linguistic minorities. 
Subsequently, as a condition of their admission to the 
League of Nations, similar obligations were undertaken by 
Albania. Esthonia, Latvia, Lithuania.^ and Iraq.^ in the 
form of imilateral declarations accepted and rendennl 
obligatory by various resolutions of the Council of the 


* For the lilstory m Fauehiile. 
f 400 (0), and Tsmperlejr, op. cU. 

* For a gur of the oircumstanceB 
wBlch led to the adoption of thefie 
proridons eee Macartney, op. at., 
pp. 212-258. See a)»o Feinberg, la 

estion des minonUe d la Conf/rence 
la Pair do I929-J9Z0 et taelion 
juive en fanur de la protection inter- 


nationale dee minoritjU (1029) ; Jan- 
owfky. The Jawe ani Minority Rights 
(im-mO) (1933) i lltiUachweig. DU 
Jeudsn Oskuropas «i den Mindrf- 
keitsvertfdgen (1036). 

’ Aa to the last thi^ gee LaMenon 
ID Z.d.V., 2 (i.) (193]| pp. 401-429 

< See Ifndeon, liSyUtatk^ ri. p. 39. 
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League,* The relevant clauses in the treaties ate substanti- 
ally the same, and the protection which they are designed to 
afford may be summarised as follows : 

(i) For the inJud)itanls, protection of life and liberty and 
the free exercise of religion without distinction of birth, 
nationality, language, race, or religion. 

(U) In general, for certain inhabitanis, automatic acquisi- 
tion, or just facilities for the acquisition, of the nationality 
of the contracting State ; 

(iii) For the natiomU. equality before the law and as 
to all civil and political rights, and as to the use of any 
language. (The Permanent Court of International Justice 
repeatedly laid down that the prohibition of nun-dis- 
crimination must operate in fact as well as in law, and 
that a measure general in its application hut in fact directed 
against uiombers of a minority constitutes a violation of 
the Minoritie.s Treaty ; 

(iv) Freedom of organisation for i^ligious and educational 
purposes ; and 

(v) State provision for the elementary instruction of their 
children thrrmgh the medium of their own language in 
districts where a particular minority forma a considerable 
proportion of the population. 

§ 340d. The method of ensuring the observance of the The 
minority clauses was twofold; inthefirstplace, constitutional; 
in the second, international. (1) The contracting State by Minority 
the treaty rt'cognised the principal clauses as ‘ 'iindamental 
laws,’ and undertook that ’ no law, regulation, or official 


* The principal treatiee were as foi- 
Iowa; with Poland, June 2H, 1019, 
'rreatv fiarica. No. 8 (1910); with 
r^cho-Slovakia, SepterniH*r 10, 1010. 
IVeaty Seriea, No. 20 (1910); with 
the Serb-froat-SJovana State, S<»p- 
tamber 10, 19l9, Treaty No. 17 
(1919) ; with Roumania, Decembor 9, 
1919, Treaty Sariaa, No. 0 (1920), 
6, p* 336; with Greece, 
Allgnat 10, 192®» Treaty Series, No. 
13 (1920). Lj\ T.S., 28, p. 244, and 
adtlitional protocol of July 2t, 1923, 
Tivaty Safias, No. 16 (1923), p. 226, 
LSS.S., 28, p. 222; with Anstna. 
Articles 64-69 of the Trwity of St. 
Germain; with Bulgaria, Articles 49- 


57 of the Treaty of Neuilly; with 
Hungary, Articles 64-00 of the Treaty 
of Trianon ; with Turkey, Articles 
37-46 of the Treaty of Jjitt^nne. 

* Advisory Opinion No. 6 relatbg 
(0 Oervuin in Potand ; 

Advisory Opinion on the Treatment 
of Potisk yahonaU in Damig^ Seriea 
A/B, No. 44, p, 28 ; Advisory 
OpiaioD on Jlfinority Sekoda in 
A}6(inta. Series A/B, No. 64, p. 18, 
where the Court, as in some iormer 
cases, laid stress on the principle that 
the quality of treatment postulated in 
the iWty most be both in fact and 
in law (at pp. 18-20). 
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action chall conflict or interfere with ' them. (2) The 
olaoecB, * 80 far as they affect persons belonging to racial, re> 
ligious, or linguistic minorities, constitute obligations of intw> 
national concern they were ‘placed under the guarantee of 
the League of Nations * and could not be modified ‘ without 
the assent of a majority of the Council of the League of 
Nations.* Any member of the Council had the right to 
bring to the attention of the Council any infraction, or 
danger of infraction, and ‘ the Council may thereupon 
take such action and give such directions as it may deem 
proper and effective in the circumstances.’ Any difference 
of opinion as to questions of law or fact arising out of the 
clauses between the contracting State and any one of the 
Principal Allied and Associated Powers or any member of 
the Council was to be regardecl as a dispute of an inter- 
national character, and had, if the party other than the 
contracting State demanded, to be referred to the Per- 
manent Court, whose decision was to he final and have 
the same force and effect as an award or judicial decision 
under Article 13 of the Covenant.^ The I^eague evolved a 
procedure for dealing with questions arising under the 
minority clauses. These questions were dealt with in the 
first instance by the Administrative Commissions and 
Minorities Section of the Secretariat. In {>artieular, rules 
were prescribed by the Council to which pt'titions addressed 
to the League had to conform.^ 

^ See Feinberg, La jundtdton de Stone in A 20 (1032)* pp. 002- 
Ha Cour PertMwnU d€ la Justice 513; in 

/lOemoltonaHe dans U sysUmt de la europdtseAes JtecU, 1934, pp. 217-231. 
protedton tniernaitonaU de$ fntnarttds Set* also Miatz, JJtt ^'aiwHok AwUm’' 
f 1931 ), and the same in Hague Recuetl, omtr tm Systtm dfs if indcrhsttenttcMM 
vol, 59 (1937) (!•), pp, 590-607, 633- (1927); Tkprgn, Jtfr autonontr Ver^nd 

702. tm geUenden titaais- nnd VdUterrecM 

‘ See Maoartnev, op, at., pp. (1931). 

370-423 ; V. Trnhart, YtJlkerbund For an instance of the adoption of 
und Minder AedenpetUiOTien (1931); a e^tem of proiertipn of mmorittee 
Ricberd, Le droU is pdCdwn (1932), with reganl to limite4 regions see the 

S p. 503-614; Stone, InUmaiianat Convention of May l^, 1922, betwcNm 
iigranUee o/ Minority Rtghm\2Z2) ; Oetmta^ and Polipd conoeming 
Junghaim, £)ae MtndethdUnschutz^ Upper fiesta. IhatlConventloJD ex* 
wffahren vor dem Vdlherbund (1934); ptred in 1937. See Ifanderholt^ Das 
Bonoek in A,J., 23 41^)* PP- 638- M%ndsrh$itenreeht iif ObsrsekUsUn 
561; Feinbertt in Bogus Rseusil, (1930); Stone, Regmtd (huxrofdsrs 
voL 40 (1932) (ii), pp. 593-627 ; of Minority Rights (1983) i and in 
iKbeit la 40(1933), pp. 257-272; partlotilar. Kaeokenbilffck, The Jntsr* 
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S 340e. The tenns of the Minorities Treaties were not definite 
on the question whether the guarantee of the protection of S'ST 
nuQoriti^s was to be in the nature of a general guarantee, 
implying a continuous responsibility of the Council andtl^^of 
permanent organs charged ^ith a regular duty of supervision, ^2^' 
or merely in the nature of a duty of the Council to take cog- 
nisance of oases of infraction brought before it. The Council 
resolved the doubt by denying the theory of a general guar- 
antee.^ The reasons given in support of that interpretation 
of the minority clauses are controversial.* It is probable that 
in this, as well as in other matters, the implementation of 
the system of ])rotection of minorities was affected by the 
progressive weakening of the political structure of the 
League. Thus, for instance, it did not inevitably follow 
from the terms of the Minorities Treaties that the petitions 
of minorities were to Ik‘ regarded merely as a source of 
information without giving the interested parties a locus 
standi entitling them to be informed of the grounds of the 
rejection of their petitions.-* Nevertheless, the system of 
protection of minorities, however attenuated by the inter- 
pretation given to it in practice, must be regarded as having 
justified itself, in its cumulative effect,* as an instru- 


naiional fCrperim^ni of ('pper SUesia 
(1042). Tlu‘ Upper »SiIwiaii Arbitra- 
Tnbunal established by the Oooven' 
tion has su far published, m Ueroiaii 
and Polish, six volumes of its deci- 
fdons. 

ikHs also the Convention of 8. 
1024. (Mitcernrns the Territory t»f 
Mamei. See BrUnA and Fort\gn SUiti 
Pap€r$, 1 IS, p. A02 : Martens. 

3rd ser., 15. p. 106 ; Hudson, Ltgttla- 
Ikm. ii. p. i26>>. For the literature on 
the subject see 7th 4>«htion. p. 634. 

In a Jt«M4>lution adopte<i at Lima 
on December 23. 1038, the American 
States declared that the system of 
protection of linguistic or n«hgious 
mlnorittes has no applicatum in 
America * where the conatlions which 
oharaeterise the group known as 
minorities do not exist,' that aliera 
oannot claim colleetivtlv the oondt* 
tkm of minorities, but that individu* 
ally thfoy continue to enjoy the rights 
to whion they are entitlw. At the 
lame time the Oonfisrenee decUred 


that, in accordance with the funda- 
mental pnnoiple of eqaality before 
the Ian. persecution on ac^unt of 
racial or religious motive « is contrary 
to the political and juridical systems 
of America : A.*/., 34 (1940), Suppl., 
p. 198. 

* OjOT. J., Special Suppl, No. 73^ 

p.62. 

* In particular, from the fact that 
the second paragraph of Article 12 of 
the Treaty provided specifically for 
the right of members of the Counefi 
to bring liefore it any cases of infrac- 
tion, it difl not necessarily follow that 
the meral guarantee enviuged by 
the first paragraph was to be inter- 
preted nwtnctively. 

' Ftir a critical account of the 
procedure adopted see Macartney, 
op. ctf., and Stone, InUrmtwn^ 
Ouarankes of Minority Rights (1932). 

* See in particular Robinson sod 
others, Wtn Me Mmrritiis Tfooliss 
a FaUws t (1943). 
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menb of intem»tional supervision in the interest alike of 
the elementary rights of the individual and of international 
peace. So long as the general protection of fundamental 
human rights, through indisputably binding obligations 
under the aegis of the United Nations and otherwise, has 
not become part of the law, there seems to be a need for the 
protection of minorities through special treaties. ‘ 


XII 

TH£ INTEBNATIONAli LABOUR OKGANISATION 

Fauohille, §400 (S)-Brioriy, pp. 108-1 10~McXair, pp. 64-65. 88 02, 107-111 
aod 467-4(i8 — iluBiaiittuite, vol. 2« pp. 24-56 aiid 329-34S — Rousseau, pp. 
266-290 — Schwarzenbergor, pp. 476-496- ‘Scelle, li. pp, 513-525— Mahaini, 
Lt droU inUrnaiional ourrkr (1913), and lu Hague RecueU, 1924 (ui.)» 
pp. 69-223 — Hetheringiou, in/^rndlionoi Ijobour lAgUlahon (1920)-- 
J^ohnaton, Jnitmahonal Social Progress (1924)— Bame**, HhUtry of iht 
Inlemalional Labour Office (1926) — 8cclle, Orgtinisalion InUrnaiiomle du 
Travail (1930) — The International Labour Organisation : Tkt First Decade 
(1931) — The Origins of the International Labour Organisation (2 vols., 1934, 
ed, by Bbotwell) — Wilson, Labour in the. League Sgstmi (1934)— Loti'e^ The 
International Protection of Labour: International Labour Organisation. 
History and Laic (1935) Muhaim ui H.I., 3ni ^r., 10 (1929), pp. 699-734, 
and 11 (1930), pp. 123-146, and iii Internalwnal Labour Hcvitu\ 20 (1929), 
pp. 765-796— Troclot, LegtsbUton sociale inUrnutiunaU (1952)- Morellet 
m Mdpertoire, 4i. pp. 663-714, and m 51 (1947^ pp. 65 HS — Jonks in 
Grotius Society, 22 (1936), pp. 45-86, in Canadian liar Review, 13 (1935), 
pp. 448-462, 15 (1937), pp. 86-92. 464-477 and .574-578, in RJ., 3rd »er., 
18 (1937), pp. 156-18,3, 586-623, and in R.Y., 14 (1933), pp. 43-64, 16 
(1935), pp. 79-83, 17 (1936). pp. 178-183, 18 (1937), pp. 163-172, 19 (1938), 
pp. 226-2.30, 20 (1939), pp. 132-141,23 (1946), pp. 303-317 and 28 (1051), 
pp. 348-359 — RfLcburn in Grotius Society, ,35 (1949), pp. 57-72. 

The International Ixibour Code, 1951 (2 voIh.), oontainH a systoniatir 
arraogemont of the f'onventiona and liecomniendritionfi adopted by the 
International Isiibour C*onference, 1919-1951, ^ith ApiXMidireH einlxidying 
other standards of sofial policy framed by or with the cu- operation of 
the International Isabour Organisation, 1919-1951. 

Among other publications, the I.L.O. publishes the Inlemaiional Labour 
Reoieu) (monthly), the Official Bulletin, a Legislative Series^ the Minutes of 
the Governing Bmly, the Record of ProtMjedings of tli4 International 
^ Labour (conference, the Reports submitted to the Intenjntional Xsabour 
Conference and to other I.L.O. meetings, including tae particularly 
important Director-Oonerars Reports, a Summary of Refhris on Batijkd 

* Cn the sab-commission for pro- United Nations, see Ctaude in Inlor- 

(eetion of mitmritles, within the Clum national Organisation, 5 (1951), pp. 
mIssicMi of Hnmaa l^ts of the 360-312, 
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ConvefUions, a Summary of HrpofU on VnratiJUd Conventions and on Re- 
commendations, a Summary of Information Rdaiing to the Submission to 
the Competent Auihoriltes of Conventions and Recommendations adopted by 
the International labour Conference, and, since 1947, an annual Report of 
the International labour Organisation to the United Nations, \ihich contains 
the most comprehonsiye survejp of I.L.O. activities available for recent 
years. The follow uig articles m the International Labour Review are of 
particular interest as surveys of the activitien and methods of work of the 
Organisation ; E. J. Phelan, * Tlio f'ontnlmtion of the I.L.O. to Peace,* 
ftO (1949), pp. 607 >632 ; Price, ‘ Industrial Committees of the LL.O.,* 

65 (1952), pp. 1-43 { ‘ The International Labour Organisation and Tech- 
nical Assistance; 60 (1952), pp. 391-410; ‘The Xnteniational Labour 
Organisation Since the War,* 67 (1953). pp. 109-155; and Landy, ‘The 
Kfiective Application of International Labour Standanls,* 68 (1953), 
pp. 346-363. 

§ 340/. The fJoiistitulioii of the Internationa] Labour Origin 
Organisation, \thich will l>e here referred to as the I.L.O., 
embodies features whioli in several ways signify a dejmrturo 
from traditional forms of international organisation and 
from accepted doctrines of International Law'. For this 
reason it calls for separate treatment. 

A number of eoii\ention.s on the subject of the inter- 
national protection of labour wen* in lorce before the First 
VV^orld War.* llowev er, there was no international organisa- 
tion charged with the duty of systematising and directing 
this movement until L119® when the International Labour 
Organisation w'as created as an antonomoiis partner of the 
League of Nati^ms by virtue of the jirovisions of a special 
Fart of each of tlu» IVace 'Freaties of 1919-11121.* At the time 


• Sc<» Mmdoncll in R.) (I92<» 21), 
pp. 191-222. 'They coicn'd ^u<h 
mMlw as the n^rruitmcnt id indcn 
tured; ‘coiuracL’or ‘rtn niitiHr Irtboiir. 
the emigrAtion cd Inbourcrs, imrtuni- 
lady those having a standanl ol lib' 
lower than that of the populatiuu of the 
immigration c-oiintn, uork»iicn*ij coni 
peoeation for accidents and induRinal 
diseases, and the equab'tunon and 
uniSi^tion of labour laws and umdi 
tions, Full particulan am* nvailsblc 
in The InttmaiumcA Ldtour 
(1951), vol. 2, Appeiidu'cs 12 and 13, 
. 1195-1182. ««* Also Gemma. 11 
ritto inknuui<maUi del Lavoro 
(1913) ; 8msoi, Traitds tnknuUionaujc 
pour la Protedion dee Traraitlrurs 
(1911)$ Mahairo, J>dmtliwtertui/«osai 
(1918), and in RJ*, 2nd ser.. 


14 (1912), pp. 113-128, 388-410; 
Liiiiinaaih. iMs Vt^kerrtcM nach dem 
Kiiffjf (1917), pp. 4S-.)4 , Pic in 
RO, n (liHU). p. 515, 12 (1905), 
p. .765. 14 (1907). p. 495. 20 (1913), 
p. 752 , .Saavedra llamas, Traladus 
inkrmcMnales de t%po soriM (1922). 

* See Kullous, Anttctdenls of the 
InUmationol laliour Oryanisottofi 
(1951). 

• S,>|» l»art Xlll of (he Treaty of 
Versailles (Articles 387-427) and the 
corrcspoi mg Parts of the other 
Tn*Atic8 id Peace; an authoritative 
act'ount of the creation of the Organ- 
isation by wnlcrs who played a lead- 
ing paK in the negotiations is con- 
tained in The Origins of the Inters 
national labour OrganisaRon (2 volm* 
1934, ed. by Shotwell). 
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of tbe dissolution of the League of Nations the I.L.O. 
amended its Constitution and was the first international 
organisation to enter into relationship with the United 
Nations as a specialised agency.^ 

§ 340{^. The aims and purposes of the I.L.O., originally set 
forth in the Preamble to its Constitution and in a statement 
of methods and principles contained in Article 427 of the 
Treaty of V'ersailles, were re-stated in 1944 in the Declara- 
tion of Philadelphia, which was embodied in the Constitution 
of the I.L.O. in 1946. The Declaration of Philadelphia gives 
expression to w'hat it describes as the fundamental social 
objective in the field of international action, namely, the 
attainment of conditions in which ‘ all human beuigs, ir- 
respective of race, creed or sex, have the right to pursue both 
their material well-being and their spiritual development in 
conditions of freedom and dignity, of economic security and 
equal opportunity.’ The Declaration afiirms the responsi- 
bility of the l.L.O. ‘ to examine and consider all international 
economic and financial policies and measures in the light of 
this fundamental objective.’ After enumerating the specific 
objectives to be promoted by the I.L.D., it pledges the full 
co-operation of the Organisation with such international 
bodies as may be entrusted with a share of the responsibility 
for securing the fuller and broader utilisation of the pro- 
ductive resources of the world and the promotion of the 
health, education and well-being of all peoples. Prior to 
this re-statemont of the aims and purposes of the I.L.O., 
the competence of the Organisation had already been clari- 
fied by a series of Advisory Opimoiis of the Permanent 


* See aboTe, § l6Hr. Concerning the 
revision of the Constitution of the 
Organisation subsequent to tho 
Second World War, see International 
Labonr Conferenee, 36th Hession 
(1044), Repof^ I, PtUure Policy, Pro- 
ymmm and /litalus of the Inkmaitonul 
lab&uf OryanUaium, 27th .Session 
(1045), Beport IV (1), itclaUotuhip 
cf Ihi to Othar Inkmatioml 

Sodk$; 20t|i tSetnon (1046), Reporir 
II (1), ConoMuHonal QnutionM^ Part I, 


CoimtiiattowU QufM/iOM ; .Session 
(1946), fiecord of Prac^fjdtwjB, pp. 35) • 
419 and 542 5^; |enlu, ‘The 
vision of the ConHUidiion of the Inter* 
national J.iabour (liganisatlon * in 
B.Y., 23 (1946). pjiJ 303.3)7; Rico 
in Wtftconoin Law jAiirw (1047), pp. 
5]4>545, Much of no earlier btera* 
lure concerning tbe^.L^O. is now of 
pnmarily hiotorical lintereet ; fti)ler 
reteeiicos to it will found in the 
7th edition of this treatiee, ?ol, i., 
pp. 655*664. 
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Court of International Justice.^ These Opinions laid down 
that the competence of the Organisation extends to the 
regulation of the conditions of employment of persons 
engaged in agriculture (and not merely in industry in the 
narrower sense of that U^rm) * ; that while the Organisation 
has no competence in rcsficct of the organisation and 
development of means of agricultural production, it cannot 
be excluded from dealing with matters specifically entrusted 
to it on the ground that this may involve in some aspects 
* the consideration of the means or methods of production, 
or of the effects which the j)roposed measures would have 
upon production ’ ® ; that the Organisation is competent to 
draw up and propose labour legislation which, in order to 
protect certain classes of workers, also regulates incidentally 
the same work when ]>erformed by the employer himself* ; 
and tliat the sphere of acti\ity of the Organisation is not 
limited to workers fierforining manual w’ork to the exclusion 
of other categories of workers and is not circumscribed ‘ so 
closely as to raise any presumption that a labour convention 
must be interiireted as being restriclt*d in its operation to 
manual workers unless a contrary intention appears/ * 

§ The membership of the I consists of States. Bfembcr- 

Membership of the l.t^aguo of Nations involved membership 
of the I.L.O. but was not a condition of such membership. 
Various States, notably the Tnited States of Americ i, which 
were not mem tors of the tongue, were admitted to member- 
ship by the International Latour Conference.* Tbe member- 
ship now consists of the States which were members on Novem- 
ber 1, 1945, and such other States as have or may become 
members by either of two alternative procedures provided 
far in the Constitution." Any member of the United Nations 


may become a member of the by communicating to 
the Direotor-Ceneral its formal acci‘ptance of the obligations 


* See Hiitonen, La eomjn!knc€ (If 
VOffi^$nitaiu>n inkmational€ dn Tra* 
vaii (1920) ; Jenke in ftJ,, Hrd wr., 
IS (1037), pp. 106183, OHS 623; 
Fischer, rapporU enire rOtyamM 
tion tntemaiioniUi dtt Trarail la 
C<wr Pffmnnenk da Justice /war- 
naHomlf (1046). 

• F.C.U., Series No. 2. 


* I\(' I J.. Series B. No. 3. 

* m J., Senes B. No. 18. 

» PX'.lJ., Senea A/B, No. 50. 

* See Jenks in B.K., 16 (1935), 
pp. 70-83, Hudson m JJ, (1934), 
pp. 669-684; Phelan in PoiiUcal 
Snewf Quarkrly^ 1935, pp. 107-121. 

’ Article I (2) of the Constitution. 
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of the Constitution of the Oiganisation ^ ; membership of 
the United Nations does not, as in the case of the leagoe 
of Nations, antomatioally involve membership of the I.L.O. 
but any member of the United Nations is entitled to become 
a member of the I.L.O. by accepting unconditionally the 
provisions of jfs Constitution.* Other States may bo ad- 
mitted to the Organisation by the Conference by a vote 
concurred in by two-thirds of the delegates attending the 
session, including two-thirds of the (Government delegates 
present and voting.* The reports on the basis of which new 
members have been admitted by the Conference havt* attached 
importance to the applicant Oovemment ^mssessing the 
international status necessary to enable it to discharge the 
obligations involved in membership of the Organisation.* 
Members may withdraw from the Organisation on giving 
two years' notice. However, when a memlMjr has ratitied 
any international labour Convention, such withdrawal does 
not affect the continued validity for the period provided for 
in the Convention of all obligations arising thennmder or 
relating thereto.* 

§340g6. While the membership of the I.L.O. consists of 
States, the latter are not represented in <he Organisation 
exclusively by their (Jovemmonts.* 

The Constitution of the I.L.O. provide.s for three main 
organs: a (General Conference, a (Goveniing Ibnly, and nn 
International Labour Office. 


* Article 1 (3) of the Constitution, 

* In November 1953, the Direc tor- 
General of the I.L.O., who had ie> 
ceivod from the U.S.B.K. an accept- 
ance of the obligationti of the Con- 
stitution which contained a statement 
that the U.8.S.R. would not contuder 
itself Imund by the provisions of 
Article 37 of the Constitution relating 
to the Intoraaiional Court of Justice, 
replied that the Constitution makiN 
no provision for membership on the 
bisls of ineomplete acceptance of its 
obligations. 

Article 1 (2) of the Constitution. 

* International Labour Conference, 
27ih Session (104^, Rfccrd of Pro- 
€iedin(fM, pp. 325-328 (Iceland, Guate- 
mala and Italy) ; 31st Session (194S), 
pp. 313-314 (CV^lon) ; 23rd Session 


(10r>0)^ pp 399 4(M) (Indonesia) and 
402 404 (Viet Nani) , 3tth Session 
(1951), pp .Wi 5(Ki ((iermany) and 
508 510 (Japan) : 35th Session (1952). 
pp. 443 445 (Lil>>a). 

* ArtKle 1 (5| ot the Constitution. 

See also TAc liUtrnaSiiOnol Xohour 
< tide (1951), vol. 1, pp. xfviixoviii. 
The inlnsluotorj mateHaJ to the 
fWc also contains lolormation on the 
effect of war on obligations under 
international labon| Conventions, the 
conditions for into force of 

Conventions, denude lation, the in- 
admissibility of foservations, the 
interpretation of Conventions, the 
application of Coijventions to non- 
motropobtan ternMes, and similar 
matters. 

• See below, p, 711. 
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The General Conference is not a diplomatic conference ; 
its composition is partly diplomatic and partly occupational. 
The distinctive feature of its composition, frequently referred 
to as its tripartite character, is that each Government 
nominates four persons, of whom two are the delegates of 
the Government and tlio other two represent the employers 
and the workers re8pecti\ ely, being chosen by the Govern- 
ment in consultation with the most representative industrial 
organisations. Kach delegate may be accompanied by 
technical advisers. 1'he credentials of delegates and their 
advisers are subject to scrutiny by the Conference, which 
may, by two- thirds of the votes east by the delegates present, 
refuse to admit any delegate or adviser whom it deems not 
to have been nominated in accordance with these pro- 
visions. Questions have arisen in regard to the application 
of provisions in respect of States in which workers are 
organised in a variety of unions,^ State-controlled trade 
unions and socialised management,* The Constitution 
ixplicitly provides that e\ery delegate shall be entitled to 
vote individually u[>on every matter vhich comes before the 
(Jonference.* As a result, the delegates of Emploj^ers 
and Workers liabitually act as groups which represent 
interests and vhich play a part in the proceedings of the 
Conference fix'quent ly not unlike that of parties ia national 
legislatures. Delegates of all these groups are equa» m status 
at the Confen*nc<% and the tripartite composition of the 
Conference has beconit' its dominant characteristic.* 

'Fhe (Soverning Body of the International I^abour Office 
is likewise tripartite in character. It consists of thirty-two 
persons,^ of whom sixteen are Government representatives 

» Sw IM'.t.J.. n, No \. Artiolo 4 (1). 

• Sre Wilm.n, iw th* Lfa^jur * See Jenks. ‘ 'Phe Signilicanre fr»r 

%T^m()aa4); BereiiHlein, Inteuialionnl L«\v ef tliO Tripartite 
UMtiotun (’hiirarter ol the International Labour 

fi Uur itfUf t/anf h OrjjanHatKni.’ in Grotuui Sttcieih ^22 

<1 iiotafwn«‘»4 rfrtM j 45-8H, and Hewes in 

natuMwU^ du Tmvaii \\\m) i Inter \m*ruan Politkal Sciewt Review, 
national Conleroni-e. 2'^th 22 PP- 324.2218. 

SMaton (UUC), RfparU^ of » onJ<r ^ An amendment adopted in \l^ 
fnc€ Dtitgniian cm ( to luoreasi' the siro of the Ooverning 
p». and V/fiW of Body to 4(1 xia« in process of ratifiea- 

Procudimff», pp. JWT.JWih tion on January 1, 1954. 

VOL. I. 2 Z 
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(of these, eight lepreaent the Governments of the eight most 
important industrial States and eight represent Govern' 
ments selected for three-year terms by the Government 
delegates at the Conference other than those of the States 
of chief industrial importance), eight are elected by the 
Employers’ delegates to the General Conference, ami eight 
by the Workers* delegates to the General Conference. The 
determination of the States of chief industrial importance 
was originally a matter for the Council of the Ix'ague of 
Nations ; it now rests with the Governing Body aid<Kl by an 
impartial Committee, subject to an appeal from the decision 
of the Governing Body to the Conference. The determina- 
tion is based on statistical criteria. The Employers’ and 
Workers’ members of the Governing Body are regarded as 
being representative of the whole body of Kraploj'crs’ and 
Workers’ delegates to the Conference ; their cxjhjuscs are 
borne by the budget of the International Labour Office. 
Under the Constitution and constitutional practice of the 
I.L.O., the Governing Body has the primary responsibility 
for fixing the formal agenda of the International l.abour 
Conference, and is responsible for convening all other meet- 
ings held under the auspices of the I.L.O., fi.xing the date 
and duration of such meetings, determining their agenda, 
and deciding what action shall be taken on the basis of the 
reports or resolutions adopted by tJiem.^ The work of the 
Conference and the Governing Bwly is prepared and supple- 
mented by that of Regional Conferences,® Industrial Com- 
mittees* and analogous bodies, Committees of Ex{)vrts and 
Correspondence Committees, and such special conferences 
as may from time to time lie thought necessary. 

§ 340gr. The functions assigned to the International Labour 
Office by the Constitution include the collection and distribu- 
tion of information on all subjects relat ingto the international 
adjustment of conditions of industrial life and lalmur ; the 
examination of subjects which it is proposed to^ bring before 

^ FM Btport nf ike IJ/.0. to hniovt tlodr, ISSl, vjll. I, pp. oufifi- 
VnM Xotum* (1M7), pp, 0-IS ; cmtii, and rot. XI, in. 626-880. 

Btport oj tke IjL.O, to At United * For whirh «ce ^ InitmtiiooM 
tfrtion* <1661), pp. 270-277. Jtototir CMe, 1961, ^ 1, pp. osn 

* For which too The Internahonal oxxxrU, and roL II, Vp. 421>n4. 
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thd CJonferoDce with a view to the conclusion of international 
oonventions j the conduct of such special investigations as 
may be ordered by the Conference or by the ^veming 
Body ; putting at the disfiosal of Governments, at their 
request, all appropriate assistance in connection with the 
framing of laws and regulations on the basis of the decisions 
of the Conference and the improvement of administrative 
practices and systems of inspection ; carrying out certain 
duties in connection with the eflFective observance of Con- 
ventions ; and, generally, such other powers and duties as 
may bo assigned to it by the Conference or by the Governing 
Body.^ Other functions which the Office has at various 
times discharged have included the foUowing : giving assist- 
ance in connection with inteniational and national in- 
quiries into matters oi a social an<l economic character ; the 
conduct/ of negotiations concerning such matters between 
Governments and betwe<»n inteniational organisations of 
employers and inteniational organisations of workers ; 
arrangements for the flelermination of disputes concerning 
social or economic matters which ai*e inteniational in char- 
acter ; the development of mutual aid between Govern- 
ments in tlie improvement and standardisation of ad- 
ministrative practices ; and practical assistance to Govern- 
ments in regard to questions such as vocational training, 
occupational clahsification and migration.^ 

iiOgd, While the General Coiifenmee, which meets once inter* 
a year, has no legislative powers, it plays the main part 
an organised international procedure of a legislative cliar-OenTen- 
aeter. Proposals adopted by the Conference take the form*”"* 
of either (1) an international Convention, or (2) a Recom- 
mendation in cases when* the subject, or some aspect of it, 
is not considered suitable or appropriate for a Convention, 

‘ Articl« 10 of the Constitution. (19*4), Report I, Fuhirt Pro- 

For no inatmctive iketeh of the Inter- gramp> ' and Status of tha Intaniatwiial 
national LaUour Office under lie tirst Laboui Organutatton, pp, 127-190; 

IHreotor we Phelan, Yes and Albert Fifth Bepatt of the IXM. to Me Unitsi 
TAomoe (1936). Xatioiu (1051), pp. 142-162; Skdk 

Report ojf the l.L»0, to ths United 

• For illaatrationa of theee vanouR .Voaoee (1952), pp. 54-96; Seoentk 
tvpea of action M Internatumai Report of ths LLO, to the UnUei 
iSonr (3onfoienoe, 26Ui fi?e«ion AVaiwae (1953), pp. 66-37, 
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In eitlrn oaee a majority of two-thirda of the delegates 
present is required for the adoption of the proposal. Suoh 
adoption by the Conference replaces signature by pleni- 
potentiaries as the first stage in bringing a Convention into 
effect. A labour Convention is not signed on behalf of 
prospective contracting parties, but simply authenticated 
by the President of the Conference and the liirector-Oeneral 
of the I.L.O.^ A Convention or Recommendation thus 
adopted is communicated to all members for ratification or, 
in the case of a Recommendation, for consideration with a 
view to effect being given to it by national legislation or 
otherwise. Each member is bound, whether its Covemmeut 
delegates voted for or against the proposal, ‘ to bring the 
Convention or the Recommendation within one year, or at 
most 18 months, before the national authority or authorities 
within whose competence the matter lies, for the enactment 
of legislation or other action. It is now well settled that the 
competent authority in this connection is the body com- 
petent to give effect to the Convention by making any 
necessary change in the municipal law ; that body is 
normally the legislature.^ When the consent of the com- 
petent authority is obtained, the member communicates the 
formal ratification of the Convention to the Dirocior- 
(leneral.* It binds the members ratifying, but only them, 
and comes into force when the number of ratifications 
required by the Convention (frequently any two ratifications) 
have been registered.® I’lie use of the term ‘ ral iiiciition ’ 
in connection with this procedure is peculiar inasntuch as a 
member may ratify a Convention which it has not signed or 


^ Article 10 (4) of the Constiiutioii. 
For a discuMiiofi of the legal character 
of labour conventions see Mahaim in 
IfUerruUioml Labour Bevirw, 20 (1020). 
pp. 765-796 ; Jenks in Canadian Bar 
Beoiew, 33 (1935), pp. 443-462. and in 
ChroUus SocUiff, ciM above at p. 716 ; 
and Intemaiional Labour C'onicronce, 
29tJ^ Sastton (1946), Beports of ihe 
Confmtnea DtkffaUon on ConstUu- 
fianal QuuUons^ pp. 43-45. 

• P.C*1hJ-, Series B^No. 13, p. 17. 

* See Xnteniabkmal Labour Confer- 
enee, 26tb ^Session (1944), Report 1, 


Future Policy, Progranimt and Biaiu4i 
of the Jntfjrnatwnal fjaboitr Organisa- 
turn. Appendix, pp. 169-183 (tuemor- 
anduni by the Ixsgal Adviser of the 
T.L.O.) ; 2l)rh Session (1940), Report 
II (1), JieporU of the Cmfercnca Velega* 
Item on ConsMiUioMb Qurstum$, pp. 
42-43, and 36th ile<tAiun (1953), 
Record of Proceedings. 

« Article 19 (5) of the Con- 
stitution. ^ 

* See The Inumdhwwd Labour 
Code, 1961, vol. T, pp, aeviU-xeix. 
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even against the adoption of which it has voted.^ Reserva- 
tions have always been regarded as inadmissible, but certain 
other typos of limitations upon or explanations of the assent 
given to a Convention are allowed in virtue of the terms of 
particular (^ouvontionB or established practice.* 

§ The difficulties surrounding the assumption and ij^o. 

fulfilment of international obligations by federal States liave 
been noted above.* Within the I.L.O. federal States are and 
subject to the same obligations as unitary States in respect 
of submission for legislative and other action of Conventions 
and Recommendations which the federal Government 
regards as appropriate under its constitutional system for 
federal action ; the test not one ot strict legal power but 
of constitutional propri<*ty. lu respect of Conventions and 
liecoTThnendationi} which the feileral tiovernnient regards 
OB appropriate, in wliolc or in part, for action by the con- 
stituent States, provinces or cantons rather than for federal 
actioin the federal GoMTiimeni is required (a) to make 
arrangements for the reference of ^*ieh Con\ention8 and 
Recommendations to the appropriate member of the federal 
State, proxincial or cantonal authorities, and (h) to arrange, 
subject to the concurrence of the State, provincial or cantonal 
Goveniments concerned, for periodical consultations between 
the federal ami the State, provincial <«r cantonal ai^horities 
with a view to promoting withm the federal estate co- 
ordinated action to give efTecl to the provisions of such 


' See beluw, And see 

McN&ir, pp. SH.bO ; Fdiu'hillc, § S2I 
|1); Eywinga in li.l., 3nl w.. 1 
(J920), p. 147 : Mahaim m H.L, 3ni 
»r., 10 (11)20). pp. 734, «nd 11 
(10^), pp. )23-l4ti, \NiIiM>n lu 
^ (1934), pp. 5(Ht520 ; IntioulofT in 
Ragw Hfrueil, vnl, f»l (i.), 

pp. 4S7-573; Wiloox, The HaUpcaiwu 
</ Inkmational rojiiv»/ww (10.15), 
pp. 161-204. On the pweeduw f<»r the 
ravifiion of intMnatHmnl Ubowr Con- 
TentioiM m Jnnkn m B, 14 (1033). 
pp« 43*64, stid 0r«tod in T.A., 

2 (1981L pp. 3*20. 

• Boe below, { 5l7o. See Mcuior- 
MidaiD by the Oiiootor oi the Inter- 
national Labour Ot&ce League ot 


XHttons IXcuuient <'.212.m27.V., 
and Report of the Committee ot 
Exiierta loi tho Progieasive Uodihca* 
tion of inti*rnationiil ado])t<ed b> 
the Conntil ol the l^gur (('.357.M. 
i;)U m27.V.16) ; I.U.J . i'UadxHif^, 
‘ Ri*»c*rvtttionH to thn (''onTeution on 
the Prevention and Punu«hment of the 
Oniwc of t5cno<*ide, pp. 216<282; and 
iDU^rnational Law Commuision, Re- 
port oi iho Thml Sestnon, m Cioneral 
AJM'mhIj . JffianJ Hewrds, 6th Session, 
Supploiucnt No. 9 [A/18i93], p. 4, and 
Tkt In/ernaiionai /jaiour CtAe^ 1951, 
vol. 1. pp. xcix-civ. See also McNair, 
p. 107, and Jeaks in Orotiw Societjf^ 
22 (1936), pp. 59-62. 

* See above, 1 69a. 



0\^ 

tMiuim 

nntxt 

ofun* 

ntifiad 

OoQTaa- 

tioiii. 


*728 XKSIV1DUAL8 [$ 

OoDventiloxu snd BecommendationB.^ These arrangements 
are designed as a procedure alternatiw to the ratifioatiott of 
such Oonventions by the federal States oonoemed. They 
do not constitute a method of giving effect to such C!on- 
Tentions when ratified. For ratification, once it has taken 
place, entails the same obligations for federal os for umtary 
States. These provisions were introduced in 1040 in sub- 
stitution for the provision which was adopted in 1910 and 
which entitled federal States to treat Conventions as Re- 
commendations in certain circumstances.* 

§ ZiOgf. While ratifioatton remains within the discretion 
of each member, the Constitution, as amended in 1946, 
provides that even when no legislative consent has been 
obtained and when, therefore, no obligation rests upon a 
non-ratifying State to give effect to the Convention, it shall 
report to the Director-General of the International Labour 
Office, at appropriate intervals, as requested by the Govern- 
ing Body, the position of its law and practice with regard 
to the matters dealt with in the Convention. Such informa- 
tion is to show the extent to wluch effect has been given or 
is proposed to be given to the provisions of the Convention. 
It is also to state the difficulties which prevent or delay the 
ratification of the Convention. A similar obligation rests 
upon members with regard to Recommendations.* This 
important innovation imposes upon members a certain 
measure of obligation in the matter of international instru* 


^ lotern&tional Labour Conference, 
29th SeaeiOD (1946), Report II (1), 
Reports 0 / the Oaejervm ikUgaJtwh on 
ConetitutiofMl Questwns, pp. 173-166. 

* There is a considerable bterature 
on the poeition of federal States in 
the text of 1919. See in particulai 
WeinfehL Labour Treaites and Labour 
Compacts (1937). Ah to Canada see 
J«a£i m •/.C.L., 3rd Her., 16 (1934), 
pp. 201-215, 17 (1935), pp 12-30, and 
in Canadian Bar fUtuw, 15 (1937), 
pp.80elH€g^and 464e(Hef.; aeealao 
W»e Bowell-Smiia Report * in ialer* 
Labour Bevirw, 42 (1940), 
pp. 344-376. Ae to AuatraUa eee 
in Proeeedinia 0 / ike AuitnUuin 
and NtUf SMand SociHy 0 / Inler^ 
naUtmai pas», 1 (1935), pp. 100-121, 


and in Inkmatiorud Labour HevteWt 
54 (1946), pp. 285 308. At to the 
United States nee Hudson in AJ,, 23 
(1934), pp. 677 681 , Riesman m 
IiUemational Labour Rmew, 44 
(1941), pp. 123 193. As to Switxer* 
land; Message of Federal Council^ 
FeudU FMrok iS'ulfie, vol. 72 (1920) 
(▼.), pp. 455-461, ^and Seontaa in 
InUrnational Labour Rmew^ 66 
(1947), pp, 1-21. i^As to India sea 
Cbatterjee in intbmattonal Labour 
Rtvim, 49 (1944), |p. 415-445. See 
also above, p. 40, nl4, and { 80a. 

* For the InformitioQ received see 
International Lamur Conlhreiice, 
aummaay 0/ Repom on 
ComHoUions and PeemmendaRona, 
published each year ainoe 1950. 
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meiits to which they have not become a party. The periodic 
rendering of information of the nature indicated above 
may prove an indirect^ though not insignificant^ means of 
securing a degree of compliance with the purpose of the 
instruments in question and, to some extent, an inducement 
to their eventual formal acceptance. These arrangements 
also 8\igge8t that the difference between international labour 
Conventions, W'hich are designed as instruments creating 
obligations, and Recommendations, which are not intended 
to create formal obligations but merely to provide a standard 
of legislative or similar action, is less absolute in practice 
than in legal principle. For Conventions produce a sub- 
stantial part of their practical effect as instruments defining 
standards rather than as creating obligations. In view of 
this, the controversy concerning the extent to which the 
progress made in -the ratification of Conventions concluded 
within the framework of the I.L.O. can be regarded as satis- 
factory,^ is fierhaps less real than appears at first sight.* 

By April 1, 1054, 103 Conventions had been adopted by 
the Conference ; 79 of these were ia force for numbers of 
members varying from 2 to 43, and 1450 ratifications dis- 
tributed over 102 Conventions and 64 countries had been 
registered.* 


' Sw International Labour Code, 
1061, vol. 1, pp, Ixviti-lixyi. 

■ See International labour Confer- 
ance, 20th SeMion (1040), Report II 
(1), Reports of the Conftrence Delega- 
tion on ConsMutionaJ Questions, pp. 
SS<63 ; Seventh Report of the I,L*0, to 
the United Nations (1963), pp. 07.107 ; 
Jenka in (ircttiiu Society f 37 (1051), 
pp. 33-34. and l^ndy in Intematwnai 
IbahouT Review, 6S (1053), pp. 340-363. 

* The folloii in^ partioulara indicate 
the Conventiona adopted and the 
number of ratiScations received. 
Where a Convention i» not in force 
this ia indieateii by the words * Not in 
force.’ 

No. 1 — Hour* of Work (Industry) 
(1019), 29. 

No. 2 — Unemployment (1019), 34. 
No. 8— Maternity Protection (1919), 
19. 


No. 4 — Night Work (V** Tien) (1919) 
30.* 

No. 5— -Minimoiu Age (Induatiy) 
(1919), 33. 

No. 6 — Night Work of Young Persona 
(Indu8tr>’) (1919), 35. 

No. 7 — Minimum Age (t^ea) (1920), 35. 
No. S—Unemployment Indemnity 
(ShipvTeck) (1920), 30. 

No. 9 — Placing of Seamen (1920), 2S. 
No. 10 — Minimum Age \ Agriculture) 
(1921), 23. 

No. 11— Right of Aanociation (Agri- 
cultuie) (1921), 30. 

No. 12 — Workmen’s Compensation 
(Agriculturo) (1921), 25. 

* This Convention has been de* 
nounoed in 7 cases on ratlOoation of 
the Night Work (Women) Convention 
(Revisra), 1934 ; Great Britain de* 
nounoed it in 1937 on ratifying the 
1934 Conventicm. 
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Ko. (Pifoito«)(mi)^ 

89. 

Mb. 14-^W6My Mwt (Indiuitry) 
(1921), 40. 

No. lOr^Mmimuiii Age (Tnmnierttend 

8tokere)a921),3d. 

No. IflU^edieid BsemuiAtion of 


Svrrivm* himutmm (Agri. 
(1032K5. 

Work (WoiDOii) (Re. 
, 22 (Denooiioed], 

No. 42-<-Workmmt'» CompeiUMtkm 
(OccupaiioOftl Dweeeee} (Bovuied) 
(1034). 2S. 

No 43-*-8heet Olaea Works (1934), 8, 
No 44- Unwnplorment iProvituon 



Young Persons (Sea) (1921), 36 
No. 17^Workmon*s Oompensatioii 
(Acoidenta) (1925). 25. 

No. 18 — ^Workmen's Compensation 
(Oooupafional Disease^) (1925), 33 f 
No* 19 — Rquality of Treatment 
(Aeoident Compensation) (19J5), 43 
No. 29— Night Work (BakeneM) 
(1025), 13. 

No. 21 — Inspection of Emigrants 
(1926), 25 (Conditional ratification 
registered] 

No. 22 — iSeamen’s Articles of Agree 
moat (1926), 30 

No 23— Repatriation of Seamen 
(1026), 10. 

No. 24^ickness Imurance (Indus 
tiy) (1927), 19 

No 25 — Sickness Insurance (Agn 
culture) (1027), 13 

No 26^Mminium WageFuuig 
Machinery (1028), 26 
No 27 — Marking of Weight (Packages 
Transported by Vessels) (1929), 40 
No 28 — Protection agunst Afcidents 
(Dockers) (1929). 4 (Spun de 
nounced this Convention in 1934] 

No 29 -Forced Labour (1930), 28 
No 30 -Hours of Work ((’oiuracrco 
and Offices) (1930). 13 
No 31 — Hours of Work (Coal Mines) 
(1931), 1 (Nut in force] 

No 32- Protection against Aretdents 
(Ilockers) (Revised) (1932), 16 
No 33 — Minimum Ago (Non Indus 
trial Employment) (1932), S 
No 34 — Fee (Charging Employment 
Agencies (1033), 10 
No. 35 — Old Age InsuraiK>e (Industry , 
etc ) (1933), 8 

No. 36— Old Ago Insurance (AgneuI 
tore) (1933). 7 

No. 37 — Invaliditv Insurance (Indus 
try. etc ) (1933)', 8 

No 38 — Invalidity Insurance (Agn 
culture) (19.3.3), 7 

No. 39 — Survivors* Insurance (Indus 
try, etc ) {m3), 6 

jm. ^ 

t Great Bntam denounced this 
Conveniton tn 1936 ^on ratifying the 
W<»fcmen*s Compensation (Occupn* 
itimal Diseases) Convention (Revm^). 
1984, 


(1934). 8 ^ 

No 45- Underground Work (Women) 
(1935)* .36 

No. 46 — Hours of ork (Coal Mines) 
(Revised) (1935), 2 (Not in force] 
No 47— Forty Hour Week (1935), 1 
[Not m font)! 

N<» 48 — Mamtenance of Migrants* 
PenMoii Rights (193.3). 7 
No 49 Reduc turn of Hours of Work 
(Class Bottle Uorks) (1035), 7 
No 59— Recruiting of Indigenous 
IVorkcrs (1936), 6 

No 51 - Reduction of Hours of Work 
(Pubh. Works) (I93b), I [Not m 
fori ej 

No 52— Holidays with Pay (1930). 1.3 
No 33— Officers’ ( oin|H»tenc^ Ccrti 
htitfs (J'»3h) 13 

No 34— H>IidayH with Pay fVa) 

(103b), 5 (Not in force) 

No 33 -Shipowners* Liability (Sick 
and Injured Seamen) (1936), 0 
No >6— Sulvucss luHurance (Sea) 

(1916), 4 

No 67 — Hours of W ork and Manning 
(Sea) (1936), 6 

No 5H— Minimum Age (Si»e) (Re 

vised) (193b) 14 

No 59 —Minimum Ago (Inrluatr>j 

(Revised) (1937) 4 
No 69 -Minimum Ag© (Non Indus 
trial Employment (R< vised) (1937), 

3 

No 61- Rcilnction of IJoum of Work 
{Textiles) (1937). 1 [Not in 

force] 

No 62 — Safety I'ro visions (Buildings) 
(1937), S 

No 6*3^ Statist us of Wages and 
^ Hours of W ork (1938), 17 
No 64- (’oiitracU of Employment 
(Indigenous W'orkfrs) (I9.39),"3 
No 6.3 * Ponal Sanctions (Indigenous 
Workers) (1939) a 
No 66^'— Migration fcr Employment 
19.39), 0 [Not in fnftc] 

No 67— Hours of fVork and Rest 
Penofls (Hoad IrakstHiri) (1939), 1 
[Not m force] ^ 

No 68- Pood and Catering (Ships* 
Crews) (1946), 6 [Nfet in force]. 
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fj 04Oj(()f. Th6 CoDBtitution of the Organisation m pro- 

viaton for the investigation by a Commission of Enquiry of 
a complaint made by a member which has ratihed a Con- 
vention ^ to the effect that another member which has also tioiw. 
ratified is failing to secure its effective observance. Each 


Government conoenied in the complaint has the right, if it 
does not accept the recoin mendations of the Commission, to 
refer the complaint to the International Court of Justice. 
In the event of default by a member m carrying out the 
recommendations of a Coinniihsion of Enipiiry or a decision 
of the Court, the tiovcming Body may recommend such 
action as it may deem necessary to secure compliance.* 


No, 69 — (Certification of Ship^* OkiIch 
(1946) 10. 

No, 70 “Social Security (Seafarers) 
(1946), 2 TNot in force]. 

No. 71— Seal. iff in' IVnmnjH (1946). 3 
[Not m fof< «*]. 

No, 72 -Paid VacationH (Srafarerv) 
(1946), SrXot inforie] 

73-«-M^ua) Kximmation (Sea 
farera) (1946), 6 |Nol in fortcj. 

No. 74— C'crtihcation of \hh Viincn 
(1946). 7 

No 75- — AccomnuMlntion of 
(1946), 6 (Not in lorco) 

No 76— Wnijeu, Hours of Work and 
Manning (fiod) (1946). 1 (Not m 
force] 

No 77 — Medical Exonination t»f 
VoungPersonBin Industry (PMfi) 7 

No 7H Medual Kx^iiimanon of 
Yoiinfl! Pervins (Non IndiiMnil 
(Vc upat lona) ( ) 9 16). 6 

No. 79— Night \Vc?rk of Young Per 
^ons (Non-InduKtnal Ouupationa) 
(1946). 6. 

No. Sl> — Final Artn W Revision 
(1946), 4. 

No. 81 — LnlKiur In«»pection (1947), 10. 

No. 82 — Srxial IV>lir\ (Non Metni 
pohtan Temtonofi (PW7), I [Not lo 
force]. 

No. 83— Idihour Mandanl-^ (Non 
Metmpolitnn Terntoriw) <1947), 1 
[Not In forctoj. 

No. 84 — Right of Aaaociation (Non- 
Metropolitao T^mtonee) (1947), 2. 

No. 86 — f^boiir Inspectorates (Non 
Metropolitan Tomtories) (1947), 1 
[Not in fon'o]. 

No, 66— Tontracta of Employment 
(Indigenous Workers) (1947), 2. 

No. STo-^Freedotti of Aseoiiation and 


Prot<>ction of the Right to Organise 
(1948), ir>. 

No 88 “ Employment Service (1948), 
20 

No 8M-» Night Work (Women) (Re- 
vl'^'d) (1948). 16 

No <K)“ Night Work of Young Per- 
sons (InduHtrj) (Rrvi««ed) (1948), 8. 
No 9] —Paid Varations (^^farers) 
(ReviKd) (1949). 7 [No* in force]. 
No 92 Accommodation of Crews 
(Reciscd)(1949), 9. 

No 93—\\ Houn of Work and 
Manning (hea) (Revised) (1949), 2 
[Not m force]. 

No 94 — labour Clauaes (Public 

Contracts) (1*149), 11 
No 95— Protection ot W' *pes ( 1949), 9. 
No Pee Charging l nployment 
\gencic«» (Revwd) (19* (, 10. 

No. 97“ Migration for Kniployment 
(Rinised) (1949), 8. 

No, 98 — Right to Ormiiniao and CJol- 
lectivo Bargaining (1949), 15. 

No 99 — ^nimnin Wage-Fixing 

Machinery (Agnculture) (1951), 5. 
No lUO — K(|ual Remuneration (1951), 
7. 

No. 101-“ Holidavfl with Pay (Agri- 
culture) (1952). 2 [Not in force]. 

No 102 — Social Secunty (Minimam 
Standards) (195*2), 1 (Not in force]. 
No 103— Maternity Protection (Re 
viflcd) (1952). 0 1 Not in force] 

Wlr i , a delegate to the General 
Conferenie or by the Governing 
Botlv ileelf 

* 'lliete has been only one case of 
a formal complaint Sec Mr. Jam- 
nadaa Mehta's complaint lelatiiw to 
the apphoation of the Hours of Work 
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There ia a paaraUd prooedure whereby, if an industrial 
assodation of employees or workers makes a representation 
to the International Labour Office to the eflfeot that a 
membw has failed to secure the observance within its 
jurisdiction of a Convention which it has ratified, the 
Governing Body oommimicates the representation to the 
Government concerned for its observations ; it may in due 
course publish the representation and the answer, if any.^ 
In practice, these procedures have been far less important 
than the systematic exanunation year by year of the annual 
rexmrts which Governments are required to make on the 
measures taken by them to give effect to Conventions which 
they have ratified ; this examination is undertaken in the 
first instance by an independent committee of experts of 
high standing, and subsequently, on the haisis of the report 
of the committee of experts, by a committee of the Inter- 
national Labour Conference in which Governments, em- 
ployers and workers are represented.* 

A special procedure for the examination of allegations 
concerning the infringement by Governments of trade union 
rights, which is not limited to cases relating to the applica- 
tion of ratified Conventions, was established in 1960 by 

(Industry) Couvsniion, 1019, to pp. 163-105 and 19 (193S), pp. 228- 
Indisn rsilwsys : International 2^ : and Zarras, Lt eantrtU d* Vap- 
Labour Office, (^ficial BulUttn, 20 pltfa$umd«teontr7Ui(matnl^TnaU<midts 
(1036), No. 1, p. 16 ; and Zairas, Le du travatl (1937). 

€ontfdie dt I’applieabon dt» amvtnlion^ ' An inquiry made in 1954 corenng 

«ii<sraaAotMles du travatl (1937). a sample of 50 per cent, of the rati. 

> See the representations of the Ooations rrgistoitnl tihoued that m 
Madras and Southern Mshratta Rail respect of 71 per cent, ot tlie ratifica- 
way Employees Union concerning the tions e<cainined no intervention by 
application of certain Conventions to these bodies nas necessoty to seruie 
theVtench possessions ui India. 1 L.O., full legislativo rompliiuice and that m 
Official BuiMiu, 21 (1936), No. 10, pp. respect of a further 13 per cent, obeer- 
16-19; oftbe Madras Labour Union for vations made had led to necossaiy 
Textile Workers t and of the Labour action, giving a total of 84 per cent, m 
Party of Mauritius: ibid., 22(1 037), pp. which there appear* to be lull legls- 
61-69 ; of the 8ociet4 de Bienlauiance lative romplionee a*d 16 ]icr cent, m 
deeTravaOleursdel’ileMaunce. ibtd., which discussions ar* still proceedmg 
23 (1938), pp. 117-120: of the sgri- or the iKisition is umartam. See 
outtnral srorkers of Eathonis : inter- MoNsir in B. Y., 14 (1933), pp. 143- 
nottoiMl Labour fade, 1951, vol L 145; Zsrfos, op A,-, ftfth Beport 
pp. 687-689 . of the Japan Seamen’s of the 1 1, 0. to M Untied Kahone 
tniHm s lutemaHomd Labour Code, (1951), pp. 182 lOOl Bevtnik Report 
1951, Wd. L PP- 761-762 ; of the o/ the Lh O. to IkA Untied Bai&uu 
Latvlaa CentoalTra4B Union Bnieau: (1953), pp. 07.107 i and Landy in 
JnUmalkmal Labour Code, 1051, vol. I, JnlrrnattonolJMhoia^Sevtew.WllPei), 
p. mt Jeoki in B,Y„ 18 (1937), pp. 346.363. « 
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agiMinent between the Governing Body and the Eoonomie 
and Social Council of the United Nations.^ By April 1, 

1964, this procedure had been invoked in 96 cases, and the 
Governing Body had adopted 12 reports containing the 
findings of a tripartite committee on 83 of these cases. In a 
number of oases the Governing Body transmitted important 
recommendations by the committee to the Governments 
concerned. The findings of the committee represent increas* 
ingly a substantial body of case law on questions relating to 
freedom of association.* Other international inquiries, 
some of them relating to the social aspects of highly political 
issues, have been undertaken from time to time.* 

§ ZiOtfh. Among the special features of the International The Ee- 
Labour Organisation the provisions securing to the delegatee 
of employers and employees representation and participation ot th* 
in the work of the Organisation as well as in the process of 
elaboration of international labour Conventions are of 
particular importance. Wliile the United Nations is accord- 
ing to its Charter an organisation of States, the International 
Labour Organisation is, to some extent, based on a different 
principle. Although the representatives of employers and 
employees are apiiointed by the various States, the latter 
are under a duty to appoint them in accordance with the 
provisions of the Constitution of the I.L.O. and to leave 
them full fireiHiom of action at the Conference, in the matter 
of adoption of Conventions as well as with r^arcl to amend- 
ments of the (Constitution, the final decision rests with the 
(Governments. Kowever. any action on their part in this 

’ The validity of the action taken reports of I.L.O. missions and com- 
by th® Ooremlng Body as upheld by inittees of enquiry: Trade Union 
the iDterDatiunal Labour Conference VondUums %n Hvngary (1921) ; Sta- 
4fho& questioned by South Africa. See forcrei* Conditions tn Imw and Paki- 
Jenka m 28 (1951), pp. 348-359. stan (1949) ; Labour CondtHono in thn 

• The teit auvemmg the procedure Od Industry tn Iran (I960) j Condi^ 
and reports adopted are ]>ubliHhed in turns tn Hhtps Flying the Panama Flag 
full in r FourCil Report of ike LlJK to (1950) ; Frtedom of AidociaUon and 
(he VnM Naiions (1950), pp. 322- CondUujwi of Work in Venosntda 
328; F^RtpuHofthrLL.(),tnihe (1950 Report on Enquiry by the 
Urnted Natvms (1951), pp. 253-364 ; Repreatntatm of the Dirtcior^Omurat 
SM Report of Ike i,LO, to (he United into Conditions in the Suet Canal Atea^ 
RtAum (1962), pp. 169-237 ; Rmnth in the Minutes of the 118th SeBsion of 
Bmri of the iXo. to (he United the Governing Body (1962) ; 

Nalbm (1953), pp. 173-396. of the Ad Hoc Ooiiimittee on Force ' 

■ BaOt for InstAooe, the following labour (1963), 
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direction depends on the initiative of tho Oonference, w 
which State representatives constitute only one-half of the 
total number of delegates. The Constitution of the Organ- 
isation thus signifies a limited but importa?)! departure from 
the principle generally obtaining in International LaWf 
namely, that States only may take part in the process of 
creating new rules of International Law and that only the 
interests of States as such aie entitled to direct representa 
tion in the international sphere.^ Secondly, the Constitution 
of the Organisation introduces an exception to the principle 
of unanimity inasmuch as it lays down that a majority of 
two-thirds is sufiiciont for the adoption of a Convention or 
Recommendation, which the Oovernmcnls are then bound 
to submit to their competent legislative authorities regard- 
less of whether tliey voted for it or not. Thirdly, the 
obligation to communicate information concerning the actual 
implementation of provisions of Conventions and Recom- 
mendations not accejited by and therefore not binding ui>on 
the members is expressive of the novel principle that mer€' 
membership of the Organisation implies certain obligations 
which are not of a purely formal character. In all thes4' 
respects, the Constitution of the I.L.O. rejy;esents a signi- 
ficant landmark in the development of international organ- 
isation. 


XIII 

SLAVKllY, SI^VB TRAFFIC, AND FORCED LABOUR 

Phiilimon^, i. 296 313 Cidel, i. pp. 3S9-414 > Uwreuce, f 103- Luidley, 
pp. DanaH Wheaton, 125 133 ii. {310 Fniichilh 

{{398-40« C2) (MitU bibliography )- K<‘Uh*H Wheaton, pp. ‘2S4-2i)5 
Biggiiw and ('olomlKtu. 383 Mi^ngiihac iii. pp, 512-523 CaUo, 
V. {§ 2997-301)3^ laazt, ^ 49 Quniieuil la iraiU A oHr^ tt df Vtsttlaragf 
(1907)— Lady Simun, (2n(J ed , 1930)- Uarehiy tq J{ /., 22 (1800) 

pp. 317-335, 454-472 -EnKolhardt. , pp. 603 61S i6id., pp. 57-69, 
13S-]51-> Holm, %bid„ 23 (IH9I), pp 560 576 Coudal :ir> (1928), 

pp. 591.e^5- Qeneta Sperial Slmheg, ii No. 4 (193D-l^oher in /.L.<?., 
3 (1950), pp. 28-51, 503-522 Th SupprtM^m nf Hlavtryk Memorandum 
submitted by the Seiretary -General of the UniUnl Natioifs (1951). 

^ See ) 107 above for a stmilar liehmeut of the Vadoan City a 
development embodied m the eatab- normal person of Intijmatiecml Lew. 
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§ 340A3 SLAVBRY AND SLAVS TRAFFIC 

§ 340A. It is difficult to say that oostomary Intemati<HuU 
Law condemns two of the greatest curses which man has * 
ever imposed upon his feilow-man, the institution of slavery 
and the traffic in slaves.^ But Great Britain, who had 
abolished the slave traffic throughout her colonies in 1807,* 
induced France to agree in the Treaty of Paris of 1814 to 
co-operate with her in the furtherance of this policy, and 
at the C/ongress of Vienna in 1815 succeeded in obtaining 
from the Powers a solemn condemnation of the slare trade 
in principle.* But this was not enough to make the traffic 
in slaves a crime jure gentium,* us piracy is, and therefore 
repressihle by any State regardless of the nationality of 
the offender or of the flag flown by his ship. Accordingly, 
a number of treaties have been entered into for the purpose 
of ensuring international co-o|)eration and (in some cases) 
of copfei.ing mutual right.s of visit and search. The follow- 
ing general treaties may be mentioned : (1) the Treaty of 
London, 1841, between Great Britain. Austria, France, 
Pru.ssia, and Russia ; (2) the General Act of the Congo 
Conference of Berlin, 1 885, which in / rticle 9 dealt with the 


* Bonfila' attsortiori Ka uehUle, 
§ H98) that International Law con- 
demiia slavery seems to reat on his 
further statement that slaves become 
free aheu they sot foot in a country 
which rejects slavery ; but the 
absenev of any duty imposed by 
eustomary Iiitornatiunal to ex< 
tradite criminals does not mean that 
International Law condones crime. 

* For an interesting account see 
Coupland, W tlberjorce (1945). 

* See Mathieson, Grtai liriiaw and 
the Shrt Trade, y*S?.V./S6.; (1029); 
Soulaby, The Right of Search and 
ike Slate Trade in Anglo Ametican 
JUiaiwne, I'ihi-lSd** (1933) : Kcarius, 
Da* Sehiffedweheuchungetechi zur 
Bekdmpfung de* Ne^erhanJeh im 
ViUkerrecht (1934); Goudal in 

35 (1928). pp. 591-025; Wilson in 
AJ., 44 (1960). pp. riOri.62«. 

* See Le Umi* (1817) 2 Doils, 
210; Modraio v. WifU* (1820) 3 
Bam. and Aid. 353. For a summary 
of the history see Pitt Cobbett. 
leading Case* on JiUematianal Law^ 
4th ed., i. (1922), pp. 303-304. As 


to the iKwition of escaping slayes 
who reach British territory or pubUc 
ships see Westlake, i. p. 269, and, 
aa to private shipa, p. 272 ; Lorimer, 
i. pp. 256*260 (where the celebrated 
Slave n-cular of 1876 printed) ; 
('harteris in I920-^9Ji, pp. 85, 
86 ; Hershey, § 255 d hile con- 
cluding on May 2(L 1927, a Treaty of 
hViendship with HejuZ, Nejd, and 
Dependencies, Great Britain refused 
t<» renounce the right of manumitting 
slaves * which has long been practised 
by TI.M.'s consular services, and which 
enables them to liberate any slave 
who presents himself of his own free 
choice with a request for liberation 
and repatriation to his country of 
origin.' Great Britain gave the assur- 
ance that her insistence on this right 
did not mean any interference m the 
adairs I Efejas, but was due to the 
resolve oi the British Government 
'to carry out a duty which they 
owed to humanity * : Treaty Series, 
No. 25 (1927), Cmd. 2951; Bfitiek 
and foreign State Papers, 134, p. 
276. 
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8lav« trade ; (8) Um General Aot of the Anti-SIaTery Con> 
ferenoe of Brussels, 1890, which established an organisation 
having an International Maritime Office at Zanzibar, and a 
Bureau Spicial attached to the Belgian Foreign Office in 
BroBsela ; (4) the Convention of St. Germain of September 
10, 1019,* which abrogates, as between the signatories, the 
General Aot of Brussels of 1890 and under which the signa- 
tories undertake to endeavour to secure the complete 
suppression of slavery and of the slave trade by land 
and by sea , and (6) the Slavery Convention of 1926, 
negotiated at Geneva under the auspices of the League 
and opened for signature on September 25, 1926,’ by 
which the signatories undertake to suppress and prevent 
the slave trade and to bring about, progressively and as 
soon as possible, the entire suppression of slavery in all 
its forms.’ However, notwithstanding the almost universai 
acceptance of the Convention, a Committee appointed in 
1950 by the Economic and Social Council of the United 
Nations expressed the unanimous conclusion tliat slavery, 
even in its crudest form, still exists in the world and that it 


^ Signed by the United States 
of America, Belgium, the Bntiah 
Empiie, France, Italy, Japan, and 
Poring^ and a^ceptra in advance 
by Germany, Auatria, Bnlnria, and 
Hongary in the Treaties of Peace. 

mth regard to the question of 
slavery in Abyiainia upon her ad- 
miaeion to the L«^e in 1023 sec 
Toynbee, op. eU. For a coUeotion of 
dooomenta with regard to slavery in 
liheria see RJ. (uoneva), 8 
pp. 280-347. 

* Hudson, Legisiaiion, in. p. 2010 ; 
LJi.T.8., 60, p. 263. Up to 1063, 
ratified or finally acceded to Iw over 
fifty States (inclnding Great Britain 
ana the other countries of the Com- 
monwealth, the United States and 
V^mnoe). It appears that slavery as 
a legal institution is now recognised 
qdJj in min>t laUunio countnea suoh 
d tome of the Arabian States. For a 
•nnrey of the existing position in the 
matter of slavery ^see Report of ih* 
(kmmiiRu of MlwpirU on Slaverv in 
Pufmamu of lAe Rtaohaion of ikf 
AMem% qf l4e Leogas of SapUmher 


25, 1031 * Doc 0 618. 1032 VL, and 
The Suppresewn vf i^Iaiery. Meino^ 
randum mbmUted by the Secretary 
OtneraH of Pie United (1051). 

’ In this condeotion reference may 
be made to the Convention of Sept- 
ember 30, 1921, tor the Stippreesion 
of the Traflir in Women and Children 
0, p. 416 ; Treaty Series, 
No. 26 (1023) Cmd. lOfffi), and the 
Convention of October 11. 1033, for 
the Suppression of the Traffic in 
Women of Full Age (L.y.T.S. 160, 
p. 431 ). As to tile former see Hepburn 
m New York University Imw Quarterly 
Review, 9 (1031-1932), pp, 202-215, 
ai^ Vitta in //ague Reeuetl, 45 (1933) 
(ill.), pp. 562-663. also Protocol 
of November 12, 1047, amending the 
two Conventions : 6,y.T.S., 63, pp 
13 and 69. On Mar^ 21, 1060 there 
was opened for 8igiis|aro the Conven- 
tion for the Suppresf on of the Traffic 
in Persons and of Exploitation of 
Prostitution of Oth|tt t OjfUM Re- 
cord# of the General AitmHy, Fourth 
Session, Kesolutkm fl7 (IV). 
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must continue to be a concern of the international com- 
munity.^ 

. $ 340*. Forced labour, especially as practised in the past AboUtfcm 
by some colonial Powers, tends, in the words of the Slavery 
Convention of 1926, to develop ‘ into conditions analogous 
to slavery,’ * In Article 5 of that Convention the parties 
agreed that in territories in which compulsory or forced 
labour for other than public purposes still survives they «hall 
endeavour * progressively and as soon as possible to pot an 
end to tliis practice.’ In the Convention of June 28, 1930, 
concerning forced or compulsoiy^ labour, the signatory 
States undertook ' to suppress the use of forced or com- 
pulsory labour in all its forms within the shortest possible 
perio<l.’* While economic and social conditions in some 
parts of the world render difficult the total abolition of forced 
labour, it is believed that the paramount principle of the 
freedom and dignity of human personality is superior 
to such considerations and that it requires the absolute 
prohibition of forced laliour except in the form of public 
service equally incumlient upon all, or os pait of punishment 
duly pronounced bj a court of law.* 


‘ Fop dct&i)<i tec UTtfUd yatioru 
Year Uoitk, 1051, pp .W 605 Tbo 
Committee conhidenHi that existing 
ftirms of slavenr cannot 1 m* abolished 
b> legislation alone, but that positive 
ineMures of inv*mational aifsistance 
are neceasarv t<i eliminate the under 
lying eionomio and aorial rauscs of 
slavery It reoonimende<l that, tn 
oonnection with an> faturo efforts in 
this matter, the following definition 
of ilhvery oa formulated in the (Vm 
vention of 102h be a*loi>t4'd * Maverv 
IS tbe status or condition id a person 
ov«t whom aii\ or all of the ])ow<re 
attaching bi the right of oancrbhip 
are exercised * 

• In the United States courts have 
interpceted the prohibition of alarm* 
and of involuntary oenitude, laid 
down in the I’hirtt^nth Amendment 
to the Conatiiution, os including 
poonoM, the Chinese coohe tradci 
oomjHuaory labour aa punishment for 
bteooh of ooiitract> and even specific 
perfomonoe of oontcaets of personal 
•orviee. The latter principle is 


ngidl> followed by English courte 

’ Hudson, Litigiilalion, t. p 609. 
The Convention has been ratified by 
a ronsiderable number of States, 
includmg Oreat Britain. 

* This would render unlawful the 
regimt ntation, for political or other 
reoMons and hy executiie decree, 
large sections of the population for 
toned labour ui concentration camps 
and oiherwiHC It is m this form 
that the question of forced labour 
ha«< occupi^i on repeated occaoiona. 
the Euonooiio and Sockl Council 
of the Uniteii Nations and bodies 
appointed bv it. i<ee rmted Xaiums 
year Bool 1961. p. «»!. For a 
detailed treatment of the subject see 
Uoudol in (1929), pp. 266- 

301 ; the Aome. titd . 35 (191^) (with 
regard to mandates!, the same tn 
Jniemaitonal Labour i^cneic, 19 ( 1920), 
pp. 621-638 i Bostet. U fraroH Jorci 
il Vorga wohan tfdtruatwMla (1982); 
Bfilck, Du ZuwiigmAett %m Friedsus- 
ubikemiM (1953) 
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INTSBNATIOITAI. PBOTECTION OP HUMAN BIGHTS 

The Bate* § 340^. As stated elsewhere in this treatise,^ prior to the 
Charter of the United Nations International Law did not, 
r tS S T * various developments pointing in that 

tioD of direction, recognise what are often descri^ as the fiinda- 
mental, inalienable, or natural rights of man. Since the 
Virginian Declaration of Bights of 1776, the American 
Declaration of Independence and the Bill of Bights in the 
form of the first ten Amendments to the Constitution, and 
the Declaration of the Rights of Man and the Citizen adopted 
in 1789 by the French National Assembly, the express 
recognition and the special protection of fundamental rights 
of man in the constitutions of various States ® have become 
ageneral principle of the constitutional law of civilisetl States. 
In Great Britain, where the system of a written con.stitution 
superior to the ordinary law of the land i.s unknown, the 
same result was achieved in a different way.® At the same 
time the view was gaining ground that as the national 
constitution itself was liable to change through prescribed, 
though more exacting, processes of the law, tlie rights of man, 
unless grounded in and safeguarded by effective recognition 
on the part of international society, were nut sufficiently 
protected against violent encroachment by the State. 

In the gradual recognition of the rights of man Inter* 
national Law played an indirect but important part. The 
conception of the inherent rights of man derived much of 


* Sm above, | 202. 

• See CanMUutianal /’rwwiowe con* 
eerning Social and Economic Policy^ 
published in 1944 by the Ixiternational 
Luboar OfRre. See also Aulard anri 
Mirkine-Giietz4vitch, dMarationn 
iu droito de V Homme (1029). 

^^his was aoconiplished, to some 
extent, by the great constitutional 
enaetments such as t)ie Magna Charta 
in 1215, the Petftion of Right in 1628, 
and the Bill of Rights and Act of 
Settlement in 1669, which, notwitb- 


atanrliiig the doctrine of the para- 
mount supremacy of Parliament, had 
acquired by the time of Blackstone 
the character of fundamental laws of 
the kingdom and cgablcd him to say 
that the * absolute rights of every 
Englishman as thep are founded on 
natunp and reason, io they are coeval 
with our form ^f government ' ; 
Cammentaneji, 1. t., And see Laoter* 
pacht, An InlennJ^nal Bill of (he 
Bights of Man (1945) (Chapter V, 
* Natural Rights In British Con- 
stitutional Tsaw and iMUtioal Theory^), 
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its strength ftom the doctrines of the law of nature whioh, 
through Qrotios and others, contributed powerfully to the 
creation of the modem law of nations. In turn, the very 
idea of the law of nature received a weighty accession of 
strength from the fact that it proved to be of assistance in 
the accomplishment of the imperative task of building a 
system of law between the territorial States which arose 
upon the ruins of the temporal unity of Christendom. 
There were other significant points of contact between tbe 
idea of natural rights of man and International Law. In 
the first instance, both are possible only on the assumption 
of a limitation of the absolute sovereignty of the State. 
Secondly, both have seemed to many to be intimately 
connected by the fact that the final object of the State is 
to achieve, through freedom, the fullest development of 
human pursonality. and that the purpose of International 
I.iaw is to make possible the accomplishment of that end by 
securing the State from external aggression. Finally, ex> 
perienco has shown that the denial of the fundamental 
right of man to freedom, to equality before the law and 
to government by consent tends to constitute a danger to 
international {loace inasmuch as regimes based on the denial 
of these rights often tend to seek in foreign domination and 
aggrandisement a substitute for the organic cohesion of a 
nation under the free rule of law. 

For these reasons, the rise, in the period following the 
First World War, of various forms of authoritarian dictator- 
ships gave a renewed impetus to the claim for an inter- 
national recognition and protection of fundamental human 
rights. In 1029 the Institute of International Law adopted 
a Declaration of the International Rights of Man ^ and 


< Anniutif, 3.5 (2) (l02ffK pp. 29S- 
300 ; A.J., 24 (1930), p. 6«0, and 33 
{ 1 04 1 )t p. 603. The l^Uration, *flar 
rocallini in the Preamble that *the 
jnridioiJ oonaoience of tbe civilised 
world demands the recognition for the 
individual of rights preserved from 
all infringement on the imrt of the 
State * and that * the declarations of 
rigbtas written into a large number of 
eonstitutlona and especially into the 

VOL. 1. 3 . 


American and French conatitutiona 
at the end of the eishteentb century, 
are ordained nf»t only for tbe citixefi, 
but for man,' atatea, in Article 1, that 
* it » tlHl4utv nf every State to recog> 
Hire the equal right of every individual 
to life, lilwriy and property, and to 
accord to all within Ita territory the 
frill and entire prDteot4on of this 
right, without diet motion as to nation- 
amyp aaxp race, language or religion.* 
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writers devoted inoressing attention * to the subject. The 
outbreak of the Second World War, provoked by e State 
which coupled the aggressive will for the domination of the 
world with a ruthless denial of fundamental human rights, 
strengthened the conviction that the international recogni- 
ti<m and protection of the rights of man was in accordance 
not only with an enlightened conception of the objects of 
International Law but also with an essential requirement of 
international peace. That conviction was repeatedly given 
expression in various declarations of W8ur aims such as the 
so-called Atlantic Charter of August 14, 1941,* and the 
Declaration of the United Nations of January 1, 1942, in 
which they put on record that ‘ complete victory over their 
enemies is essential to defend life, liberty, inde[»endence 
and religious freedom, and to preserve human rights and 
justice in their own lands as well as in other lands ’ * 

ISm § 3401. The Charter of the United Nations indicates, in 
2*^' numerous provisions, the wide possibilities of the inter- 
Unl^ national recognition of human rights. In the Preamble to 
.,!!i the Charter the United Nations have cxpre.sse<l, among other 
ot things, their determination ‘ to reaffirm faith in fundamental 
human rights, in the dignity and worth of the human person, 
in the equal rights of men and women.’ The Charter lays 
down, as one bf the Purposes of the United Nations, the 
achievement of international co-operation ‘ in promoting 
and encouraging respect for human rights and for funds- 

On this Declaration eee Maodelstaiu (1938), pp 133-146, Idclson, ibtd.j 
in RJ. (Pane), 6 (1930), pp, 69-78, 30 (1916), pp. 60-66. As to the rights of 

12 (1933), pp. 460-610, sad 13 (1034), man according to Islam see Ostrorog 
m R /. (Pari/r), 5 (1990), pp. HHJ-IU 

• A J.t 3^ (1011), SuppI , p. 191 (a 
.Foint Declaration of the President of 
the Dnited States and of the Prime 


• AJ,, 36 (1942), ShppU P* IftK 


Minister of Oreat Britain). See also 
the ‘ Four Kreedoimi ‘ Message of 
President Roosevelt to Congress of 
January 6, 194J (R Doo., No. 1. 
77th Congress, Ist Ssssiim). These 
* freedoms ' included | (1) freedom of 
speech and expression) (2) freedom of 
rehmon . (3) freedom from fear; 
|4) freedom from wanl. Bee Finch in 
AJ„ 35 (1941), pp. 602-665. 


pp. 01 -104; eicott, tout., 0 (juso), 
pp. 79-99. See also the writers re 
feired to in the following note. 

> See SceUe. u. pp. 42-135; Woh- 
berg in FriedeMwarU, 20 (1929), pp 
364-357, and 33 (1933), pp. 263-266; 
Steichele, ibid,, 29 (1929), pp. 4144, 
Mirkine-Guetx4vjtch, ibid,, p. 214, 
Mandelstam in RJ., 3rd ser., 11 
(1430), pp. 297-326, in Z,b V„ 2 tl) 
(1930), pp. 333-337, and in Ilagnt 
R€CueU, 36 (1931) (iv.), pp 129-230; 
Cosentini in RJ. {Oe»€va), 13 (1935), 
pp. 167-169: Dumas m Hngu$ 
msemX 59 (1937) (1), pp, 7-93; 
H. FHednuum In Qrctius lAckty, 24 
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mental freedoms for all adUiout distinction as to race, sex, 
language, or religion.’ ^ The General Assembly is enjoined 
to initiate studies and make recommendations for the purpose 
of assisting in the realisation of human rights and funda* 
mental freedoms.* The promotion of ’ universal respect for 
and observance of’ these rights and freedoms is declared 
to be one of the objects of the United Nations in the sphere 
of international economic and social co-operation as a 
prerequisite for the creation of * conditions of stability and 
well-being which are necessary for peaceful and friendly 
relations among nations.’ * With this object in view, the 
Economic and Social Council of the United Nations is 
authorised to make recommendations for the purpose of 
‘ promoting respect for, and observance of, human rights and 
fundamental freedoms for all.’ * In particular, the Economic 
and Social Council is enjoined to set up a commission for the 
promotion of human rights.^ Finally, the encouragement 
of * resfiect for human rights and for fundamental freedoms 
for all ’ is declared to be one of the principal objectives of 
the International Trusteeship System established by the 
Cliarter. Arti<*h‘ •>.*» of the Charter lays down that the 
United Nations ’ shall promote . . , universal respect for, 
and observance of, human rights and fundamental freedoms 
for all,’ In Article 56 ‘all Members pledge thtniselves to 
take joint and separate action in cooperation with the 
Organization fur the achievement of the purposes set forth 
in Article 5.1,’ Tliere is no provision in the Charter laying 
down (xpressiti wrbift that there is a legal obligation resting 
upon iiatiuns to observe human rights and fundamental 
freedom. However, constitutional instruments of a general 
character do not require- or permit the narrow verbal in- 
terpretation congenial to documents which create or transfer 
projierty rights among private persons. There is, in basic 
constitutional instniments such os the Charter, probably 
no room for reasoning on the lines oi the contention that 
although one of the objects of tlie United Nations is to 


^ Ariicto 1 (3)* 
« Artioto 13 
* Artifsle35. 


Artiuto 02 (2). 

Artiolo 68< See { I08 ni« 
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promote rOspeot for hmnan rights aad fundamental firee> 
dome, its members are not under a duty to respect and 
observe them ; or that the pledge — ^the undertaking— of 
Article 66 can, as a matter of good faith, have any other 
meaning. The absence of a definition of these rights and of 
provisions for their enforcement, far from detracting fiom 
tlm obligatory nature of these Articles, imposes upon the 
members a moral- and, however imperfect, probably a 
legal -duty to use their best efforts, either by agreement or, 
whenever possible, by enlighteneil action of their own 
judicial and other authorities, to act in support t»f a crucial 
purpose of the Charter. 

As stated, it cannot be said that the provisions of the 
Charter on the subject signify a full and effective guarantee 
of the inalienable rights of man on the part of international 
society. In particular, there are absent from the Charter 
clauses embodying either a more precise definition of these 
rights or a clear acknowledgment of the principle of the 
enforcement of their observance. On the otiier hand, the 
Articles enumerated above, in p.irticuiat the mandatory 
provision ^ for setting up a eonumssion for human rights, 
one of the tasks of which is the drafting of an International 
Bill of the Rights of Man,* leave loom tor further develop- 
ments in ihfCt direction. Whatever tiicse may be, the 
observance of fundamental human nghts has, m so far as it 
is the subject-matter of legal obligations, cea.sed to be one 
of exclusive domestic jurisdiction of States and has become 
a matter of legitimate concern for the I'niteil Nations 
and its members.* Tliough imperfect frrim tlic point 
of view of enforcement, the relevant provisions of the 
Charter constitute legal obligations of the members of the 
United Nations * and of the Organisation as a whole. The 


* Stt BnUsb Commentary on the many See, e a., Keb 

CSmrter, Cmd. 6606 (1646), {{ 49 thf Untied Matums ( 1 ), 
Md 91. 011 de Vuwoher, Th/J 

* See below, { 340iii. *» 

* Seeebove.{ie 8 /. And aee above, pp. los.ms. 

|»4<, aa to the Intemetionei Truatee- ^ 295 . pir Tn ati 
ahip System. atantiate the View pp 

* sbove view u diepiited by text see, m Addition 


in, Tht Law o / 
50 ). pp, 20.32 ; 
te« R^aliM 
J*ubhe (1903). 
J.. 42 (1043). 

1 . 40 ( 1903 ), 
impt to eu b. 
otmded In t he 
1 inoet writ em 
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Mibmd to below in this note, 
XAnterpaeht, lidemaHondl Lam and 
ffiMium (1960), pp. 145-154.^ 

See also Jewup. A Modem Lam of 
Naiume (1948), pp. 87.93: * It i« 
ebeedy the law, at leaet for the mem- 
ben of the United Nations, that 
reepeet for human dignity and fnnda- 
mental human righta is obligatory. 
The duty ia impo^ by the Charter, 
a treaty to which they are partlea. 
The expansion of this duty, its trans- 
lation into Bpeoidc rules, requires 
further atm of a legislative character ' 
(p. 91). The lack of definition and the 
aiwenoe of provisions for enforcement 
may impair the effeotivenesa — without 
affecting the legal nature— of the pro- 
viaiona in question. The efforts sub- 
sequently made to supply the absent 
measure of effectiveness by way of a 
definition of human rights and pro- 
visions for their enfort'ement cannot 
property Hedutf^rpreled as evidence of 
the absenoe of binding obligation in 
what is clearly a fundamental purpose 
of the Charter. The decisions of 


municipal courts on the subject have 
shown a marked degree of divergence : 
(1) some have affirmed the binding 
nature and direct enforceability of the 
provisions of the Charter ; (2) some 
have denied it ; (3) others, while con- 
sidering them as binding, have declined 
to enforce them on the ground that 
they had not been formally incor- 
porated as part of the law of the land ; 
(4) others still, while denying to them 
the character of rules binding directly 
in the sphere of Municipal l^w, have 
treated thorn, directly or indirectly, 
as relevant in the sense that they 
form part of the public policy of the 
Htate as a signatory of the Charter. 
As to (1) see In re Drummond Wren, 
4 Ontario Reports, 778; Annual 
DigeM, 1943-1945, Case Ko. 60; 
Ofiama v. California (104$) 332 U.8. 
633 (Concurring Opinions of Justices 
Euitodge and Black) ; as to (2) see 
Kemp V, Rtfhin (1947) 6V) N.S.Y. 2d 
680; Annual DigeM, 1947, Case No. 


87 ; Fnjii v. State of California (1962) 
242 Pao. (2d) 617 ; A.J., 46 (1952) pp. 
609-573, where the Supreme Court of 
Oalifornia, in rejecthig the reasoning 
(^ough not the substance) of the 
deolskm of the Court below, declined 


to treat the relevant provisions of the 
Oharter as belpf landing obligatlnna. 
See on this eiui^f%ht in AJ, (1961), 


pp. 62-82; Preuss, ibid. 46 (1952), 
pp. 289*206 ; and Vairman, ibid., 
pp. 682-690 ; as to (3) see Re NobU 
and Wedf, whore both the High Court 
of Ontario and the Ontario 0>urt of 
Appeal declined to follow In re Drum- 
mond Wren on the ground that ' the 
obligations [str] set out in the United 
Nations* Charter * on the subject had 
not been mode part of the law of 
Canada ; [1949] 4 D.L.B. 375 ; Annual 
Digeet, 1948, Case No. 100 ; as to (4 ) 
see Sipee v. McOhee (1948) Sup. Ct. 
8.36 ; Annual Digest, 1947. Cose No. 
36 ; Hurd v. Dodge (1948) 334 U.8. 
24 ; Annual Digest, 1947, Ome No. 36. 
That the absence of definition is in no 
way indicative of an absence of legal 
obligation is shown by the provisions 
of the Peace Treaties concluded in 
1947 with Italy, Houmania, Bulgaria, 
Hungary and Finland. In these 
treaties each of the above-mentioned 
countries undertook * to take all 
measures necessary to secure to all 
persons under its junsdiction, without 
distinction as to race, language, or 
religion, the enjoyment of human 
rights and fundamental freedoms, 
including freedom of expression, of 
press aud publication, of religious 
worship, of political opinion and of 
public meeting.* (For an analysis of 
these provisions see Martm in 
24 (1947), pp. 392-398.) Neither was 
the binding nature of the-be obliga- 
tions affected by the defectiveness of 
the machinery provided for their en- 
forooment. In the Ad\ ibory Opinion 
on the Interpretation of Fcace TreaHes 
with Bulgaria, Hungary and Bou- 
mania the Intemation]^ Court of 
Justice held that altlumgh the Govern- 
ments of these countnos were legally 
bound to carry out the provisions of 
those Treaties relating to the settle- 
ment of disputes, including the ap- 
poiutmeiit of their repiesentatives to 
the Commissions provided for by the 
Treaties, the Secretary -General of the 
United Nations was not authorised 
to make such appointments after the 
parties had rofuMKl to do so : I.CJf. 
Report^ 1950, p. 221. The following 
is a seii tion from the vast Uteratttie 
bearing both on the question dia« 
oussed in this note and on the question 
of human righto unde^tKe Charter of 
the United Nations in general. Bnmet» 
La garantie intsmationah dee draiU de 
Vhomms (1947); Laaterpaoht in 
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fundamental human rights and freedoms acknowledged by 
the Charter must henceforth ^bo regarded as legal rights 
recognised by International Law. Tbeir realisation, subject 
to the limitations of the Charter,^ must bo regarded as a 
paramount object of the United Nations. There was general 
agreement in the initial stages of the United Nations that 
the effective protection of funilamental human rights and 
freedoms on the part of international society organised 
through it would provide a decisive accession of strength to 
the authority of the United Nations. At the same time it 
is apparent that the degree to which that task can be fulfilled 
is in itself dependent to a large extent upon the mural and 


Bague Eecuetl, 70 (1047), pp. 13-105, 
and the same, I tUtnuatoml Law and 
Human RighU (1050) ; Holcombe, 
Human Rights in the Modern Horld 
(1948) ; Schwarzenbeiy^er, Power Pol- 
iiuss (2nd ed.. 1951), pp. 513 617, 
and the same in 6'iirr«K^ Legal Pro- 
Uems, 1 (1948), pp 152-1 bO (on British 
intercessions for human nghts) ; 
Drost, Human Rights as Legal RighU 
(1951); Annals of the American 
Aeademg of PolUical and Social 
{Symposium on Human Rights), 1947 , 
McDougal and l^ioighton in Yale Lav 
Journal, 69 (1949), pp 6U-115 ; Cas’^m 
in Etudes Georges SceUe (1950), vo) i.. 
pp. 67-92; Kix in Procfcding^, 
1949, pp. 46>59 ; « t)andifer, ibuL, pp, 
59-65; Kunz. tbuL, 1951, pp. 109 
120; Freeman, ibtd,, pp. 120 130; 
Green in Current Legal Problems, 3 
(1950). pp. 236 262 ; Martin m Year 
Book of World Affairs 1951, pp. 37 80; 
Schachter in Vanderbilt Ixiw Rei tew, 4 
(1951), pp. 643-659 (a Bibolarl> analy- 
sis of the question of the binding 
nature of the provisions of tho l^harter 
on the subject) ; Mirkinc-Guetz^vitcb 
in 55 (1951), pp. 169-198 ; 56 
(1952). pp. 34-60 , tScupin in ' Gegon- 
wartsprobleme,' Laun Festschrift 
(1963), pp. 173-200 ; Hula m * J^w 
and Politics m the World (/oinmonity * 

i Hans Kdsen Essays, 1D5:1). pp. 162* 
.90. And Sff^ also Cassin in Hague 
BgesudU 79 (f951) (u.), pp. 211-365. 

^ These limitations do not preclude 
thapvgum of the United Nations from 
takii^^ aetion, %hort of intervention 
(see abov^ f 168/(5)), on petitions 
and oomplainte alleging violations of 
fi m dameatal human rights. Such 


aition may include investigation and 
recommendations addressed either to 
tho Economic and .Social C<iuncil or to 
tho t^tato concerned Thc^ Uornmis- 
bitiii on Hum.in Kights, abich is coni- 
posetl of rc^ptcseritatncft of (tovem- 
ments, has taken a more hinitod mow 
of ifh poaers in this respect. It 
adopted a senoM of rei»olutit>n8 sobsc- 
qtienily confirmed hy the Economic 
and Sodal (.'ouncil. that it had no 
poacr to take any action m regard 
to any complaints concerning human 
rigtitH There ib no compelling reasiin 
for asHiimmg that that \ icw representn 
an accurate interpretation either of 
the Charter or of Ihc Resolution of 
the Economic and Social Council on 
this question Tho ixanimatiun of 
compUmts and petitions ib essential 
to the propel fulfilment of tho task ot 
the Ctunmibsion and must be con- 
sidered as inlierent in the object of the 
United Nations to encourage and 
promote the obseivance of human 
rights and freedom. however, 

fr>r a dificrent view the Report of tlic 
Working Group 4»n Jniplementation 
pn»pareti in liocember 1917 in the 
coiime of the moeting of the Com- 
mission on Human Rights : Doo 
K/600, p. 61. And s^, for an analysis 
and criticism of thin aspeot of the 
activities of the Hunj^an Rights (V>m- 
mission, l^uterjiac^. International 
Jmw and Human laghts (1950), pp. 
221-269. The YearsBook of Human 
Rights, published sii^ June 1946 by 
the Seeretariat of thsf United Nations, 
is a valnable souroii of material on 
various questions rekting to humait 
rights. 
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political authority wiolded by the United Nations at any 
given period. 

§ 340m. While no cUrect reference is made in the Charter TbePio* 
of the United Nations to an Tiitcmational Bill or Covenant!^. 

— of Human BightH, the eventual adoption of an instrument natioiial 
of this nature, imposing (unlike the ITniversal Declaration 
of Human Rights >) bbuling and enforceable obli^tions Rights, 
upon the Contracting Parties, lias been eonsidered as implicit 
in the Charter.* It has been ho regarded by the General 
Assembly and the Economic and Social Council, which have 
repeatedly issued to the r^ommiMsion on Human Rights 
directions in that sense.* Although such binding legal force 
as is inherent in the Charter in the matter of human rights 
and fundamental freedoms* is, m principle, independent of 
the detailed formulation of these rights and of the means for 
etLsurmg their obsefvance, it is clear that ^uch formulation 
would add sul)st<intially to the legal efticaey of what is now 
an imperfect and controversial legal obligation. In the first 
deeado of the existence of the Cmted Nations the efforts to 
formulate and tti nidiici' the inemlxTh of the United Nations 
to accept an International Bill of Human Rights did not 
prove sueeeHsful.*' It is jirohable that so long as various 
members of the United Nations are wedded to fimdament- 
ally divergent political and economic systems in jiarticular 
to radically opposed notions of the relation t" human 


* below, §340fi 

* For projects, poor to the Chwrter, 
of an International UilJ ot Human 
Righta 8o«i : Quincy \V right. Human 
Righit and World Order (m the Third 
Report of the (*OMniwAton to Study the 
Orffanisation of Peoee. 1043) ; Fourth 
Report of the aame Oomnnaaion, m 
JfUsrfiattofkU CoHolutUon. 1014, 
Pamphlet No. 403 ; the (irafta of the 
American Law Institute of 1043 aiui 
1944 ; Ijauterpacht, An irUemahonal 
Btll of Human Rtghie {1943). 

* In 1940 the J^nomic and Social 
Coimoil fonnaliy endorsed the view 
that the purpose of the United Nations 
with rej^ru to the prom<itioh and 
observance of human rights ran be 
fulfilled only if provision is made for au 
international blU qf rights and for its 


implementation {Journ43l of the Scon-^ 
tfmtc and So* lai Coumtl, IMG, No. 1 1. 
p lfi2). See also Report of the Pre 
paratory Com mission of the United 
Nations : Cmd. 6734, p. 54. 

* See abo\e, p. 740 

* Detailed accounts of these at- 
tempt will lie found m tue auccebsive 
issues of the CntUd Xattons > ear Book 
and ui the }’ear Botd of Human RtgkU* 
See also Martin, >' nr Book of World 
,4j0ratrs, 1051 pp. 37-51 ; Stmaarian 
in JJ 42 (1948), pp 879 883 r 

(19 \ pp. 170178, and 46 (1962), 
pp. 710.718; ]«auteT|)Mht in Inter- 
national Law Aesoenttion Rtpori, 43 
(1948), pp. 104-116 ;r m Inter- 
national Conciliation, Pamphlet No. 
489 (1953); and the literature re- 
ferreti to above, p. 742. 
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personality to the State progress in this sphere eao be 
achieved in two ways : (a) by limiting the participation in 
an effective B 3 rstem of protection of human rights to the 
majority of the members of the United Nations whose 
political tradition, economic structure and constitutional 
system enable them to do so ; and (6) by way of regional 
systeths of international protection of the rights of man 
such as the European Convention on Human Rights, the 
provisions of which mo outlined in the Section which follows. 

§ S40a. Pending the adoption of an International Bill — 
or Covenant — of Human Rights embodying defined and 
enforceable legal obligations, the General Assembly of the 


^ The problems, in addition to the 
mam difficulty roferred to m the text 
oonfrontmft the adoption of an Inter 
national Bill of Righto have been as 
foliowa : 

{a) While there la general agree- 
ment that a Bill of Righto ought to 
safeguard personal righto such as 
freedom of human personality, free- 
dom of religion, speech, assembly and 
association, equality before the law 
and the lihe, there is less agreement 
with regard to so-ealled political 
nghto, in particular, the nght to be 
governed by persons freely elected and 
accountable to electors There is even 
more acute controversy with regard to 
economic and social nghto such as the 
right to employment under proper 
oonditions, to social security, to 
education, and the like. For this 
reason the Commission on Human 
Righto decided to prepare two * Cov- 
enants '—one covenng personal and 
political, the other economic and 
soctak righto. It is probable that an 
international guarantee of any* cate- 
gory of these nghto without taking 
into account the others must prove 
illusory in the long run. On the other 
hand, there is room for the view that 
tilie indisputable difficulties of a eom- 
prohensive bfll of righto may be solved 
by adopting different methods of 
im|dem«ntatton for various categones 
o^r^hto. 

(6) The second problem arises out 
of the dfflUmlties of enforcement. In 
particular there has been reluctance 
on the part of Govemmento to ao- 
qttieaoe in the international Judicial 


human rights at the instanee of thi 
individual. While that method of 
enforcement must be regarded as 
proper and practicable subject to 
adequate safeguanU against abuse, m 
the rase of pc^rsonal righto of freedom, 
it is probable that ihflcrent methods 
not amounting to direct enforcement 
may l>e appropriate or possible with 
rc'gard to pilitical, ecoiiomio and 
social nglitH On the problem of 
enforcement in partuular with regard 
to the right of petition on the part of 
induiduah. see the writors referred 
to aliove. p 742 See also Bruegel m 
JVLQ. 2 (1963) pp M2 50S. 

(c) There is. thirdly, the diffioulty 
arismg out of the fait of the federal 
structure of various States (see aUive, 
§ 89a) and tlie so called federal clause 
the effect of which might lie to render 
somewhat nominal the obligations 
undertaken in this respect by Federal 
States Sec Sorensen m AJ,, 46 
(1052), pp 105 218 

(d) Fourthly there has been a 
tendency, which is conducive to tlu» 
completeness and symmetry of the 
international recognition of human 
rights and which is not capable of easy 
logical refutation, to give effect, in an 
international bill of rights, to that 
aspcM't of the nght tu aelf-govemment 
WDicb oonsisto inj freedom fkom 
government by an alien race or 
nation The inaiate|oe on the iticln* 
Bion, otherwise thin by way of 
declaration of principle (whether in 
national constitution or othanite), 
of that category of 4ghto la likely to 
retard the acosptaiipe of an fnier* 
national bill of the r(ghte of maiit 
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United Nations deemed it desirable to adopt, in 1 948, a declara- 
tion of principles and standards in the form of a Universal 
Declaration of Human Rights. As stated by most of the 
Governments which voted for its adoption,^ the Declaration 
is not an instrument which is legally binding either directly 
or indirectly. In particular, there is no warrant for assum- 
ing that it can properly be resortcKl to for the interpretation 
of the provisions of the Oharter in the matter of human 
rights and fundamental freedoms. This absence of the 
element of binding obligation probably explains the willing- 
ness of Governments to subscribe to the wide terms of the 
Declaration. It provides that * e\eryone ’ has the right to 
life, lil>erty and security of person ; to recognition as a 
person before the law; 1o equality before the law; to 
Hjiecified judicial safeguards in criminal trials such as fair 
and public hearing, presumption of innocence, and prohibi- 
tion of retroactive punishment ; to freedom of movement 
within the country and the right to leave it ; to a right to 
asylum ^ ; to a right to nationality ^ : to the right of 
property; to freedom of thought, conscience, religion, 
opinion and expression, peaceful assembly and association ; 
to the right to social security : to the right to work under 
just and favourable conditions and the right to join trade 
unions for the protection of his interests ; to the right to an 
adequate standard of living and education ; an«^ ' the right 
freely to partici})ate in llie cultural life of the community, 
to enjoy the arts and to share in scientific advancement 
and its benefits/ 

There is room for the view that the Declaration, inasmuch 
as it may have created an unwarranted appearance of 
achievement in the sphere of the effective protection of 
human rights, has retarded progress in that direction. On 
the other hand, the o])inion cannot be dismisscMi that it may 
be of considerable value as supplying a standard of action 
and of moral oldigation. It has n frequently referred to 
in official drafts and pronouncementis/ in national constitu- 

* See Tiiiiiterpaefat in B.Y„ 25 * Thu« it hae been frequently re* 

(i94s>. pp. mm. ferrod bi in the Hesolutions or the 

* elrave. { 310. Oenertil Aaaembiy as in the oas^ of 

* alKive. { 313^. treatment of Indians in South Africa 
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tions and legislation,^ and occasionally— with diffisring re- 
sults*— in judicial decisions. These consequences of the 
Declaration may be of significance so long as restraint i6 
exercised in describing it as a legally binding instniment.* 
Th« § 340o. While the difiiculties, outlined above,* have pre- 
vented the adoption both of a more precise definition and of 
machinery for implementing the legal obligations of the 
Righto. Charter in the matter of human rights and fundamental 
freedoms, the European Convention on Human Bights, 
signed on November 4, 1950, by the members of the Council 


(Second Session), the position of wives 
of Russian nationality married to 
foreign nationals (Third Session), the 
fnture status of Kritrea (Fourth 
Session), the Draft Convention on the 
Status of Refuge^ (Fifth Session). 
The Draft Convention on Elimination 
of Statelessness, formulated by the 
International Law Commission m 
1953, refers to the Declaration in the 
matter of a right to nationality. The 
Trusteeship Agreement relatmg to 
Somaliland (sec above, p. 220) lays 
down that the 'administering authoi- 
ity accepts as a standard of achieve- 
ment for the Territory the Universal 
Declaration of Human Rights.’ The 
Preamble to the Peace l^aty with 
Japan of 1951 states that one of the 
purposes of the Treaty is to enable 
Japan ' to strive to realise the object- 
ives of the Universal Declaration of 
Human Rights.’ The Preamble of 
the Enropean invention on Human 
Rights (see below. § 340u) refers to its 
provisions as constituting one of * the 
first steps for the collective enforce- 
ment of certain rights stated in the 
Declaration.' 

‘ While various recent constitu- 
tions. without^ referring to the Declara- 
tion. follow cUisely its language, ex- 
press reference to it is made occasion- 
ally in national legislation sucii as the 
Fair Employment Practices Act 
passed in Ontario in 1951 and Article 
3 of the Law of the Feileral Hcpnblio 
of^rmany on the legal status of 
displaced persons. Reference was 
made ter the Declaration when the 
F^neh National Assemblv revoked in 
1950 the Law exiling the heads of 
former reigning families in France. 

* See. for itistanoe. the Judgment 


in Anditeur MilUmre v. Kinndamp of 
the Belgian Military Cunit of Brabant 
which, in answer to the contention of 
the accused that t(»rture of the in- 
habitants of t>ceupii‘d territory was 
not contrary to any law of war, relied, 
tiUpr aim, <*n Article 5 of the Declara- 
tion 2>rohibiting tt^rlure: iVisimsiV 
Htlgp, I0r>0 III, p. 35. ^^*e, on the 
(vthcr hand, the Judgment of the 
Nctherlantls Sp eial ('’oiirtiJ (Vuiation 
m In rc ikek where the Court, in 
answer to the plea based on prohibi- 
tion of retroactivity of punishment as 
formulated in the I)eclaratu>n, pointed 
out that the Derlaration was not 
intended as a binding instrument: 
Nederlandae Jurisprudeniip, 1919, No. 
437. 


' See The Impart of the I'niveriial 
Deelarnlton of Human Hufhla (C.N. 
Publication (1951). .N-e also Sibert, 
1., pp, 445-455 • Kunz m A.J., 43 
(1949); l.AuU'rpacht, Intemaiiavud 
/witr and Human HighU (lOfitl), j»p, 
394 42H ; PasHin in Ktudea Otarges 
ScrIJe (195ti), vol. i., pp. 75-82; 
S(ierduti m .innuarto delT (JniverBild 
di Hnaaun, 1949-1959; Drost, Human 
liighla aa Legal Rtghia (1951), pp. 32* 
38. For the text of the Declaration 
see Dnwt and Uutefpacht, op. ril.j 
Document, 1947-1948, p. 885; A.j., 
43 (1949), Suppl. p. 127. See also 
ibid,, p. 133, for the American DeularA- 
tion of the Rights of Man adopted in 
1048 by the Ninth ln|emational Con- 
ference of Amcricap States, and 
Annuaire, 41 (UH7), for a discussion 
and Ke^lution of tj^e Institute of 
International Ijiw cjh fundamental 
human rights. 

« Above, § .340m, 
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of Europe,* fulfils both purposes to a pronounced degree. 
It refers in its Preamble to the resolve of the signatories, 

‘ the Governments of European countries, which are like- 
minded and have a common heritage of jralitical traditions, 
ideals, freedom and the rule of law, to take the first steps 
for the collective enforcement of certain Rights state<l in the 
Universal Declaration [of Human Rights *].’ The Conven- 
tion imposes upon the Parties the obligation to secure 
within their juriH<liction the rights and freedoms defined in 
Section 1. That Section contains a detailed enumeration 
and definitions of personal an<l political rights recognised 
and protected by it. These include the right to life ; the 
prohibition of torture or inhuman or degrading treatment 
or pimishment ; prohibition of slavery, servitude, or forced 
or compulsory labour ; the right to liberty and M‘curity of 
perstm, to fair and public lu'aring and other safeguards in 
civil and criminal trials, respect of private and family life, 
home and corresiamdence, frt'cdom of thought, conscience 
and religion, frw'doin of iM'aceful assembly and association, 
the right to marry and iound a family according to the 
national laws governing the exercise of that right, and the 
right to an cffecti\e rciiusly befort* a national authority in 
respect of vudation of the right.s protected by the Convention 
* notM'ithst unding that the violation has been committed 
by pfTsons acting in an ofiicial cajiacity.' It provided 
that the enjoyment of the rights protected by the Convention 
shall be free from discrirainution on any grounu such as sex, 
race, colour, language, ndigion, political or other opinion, 
national or social origin, jiropert}', ’birth or other status. 
The Convention permits tlu* Parties, in case of war or public 
emergency threatening the life of the nation, to take meas- 
ures derogating fixnn the obligations of the Convention 

* itee S S9b. For the text nf FMisral Remblic, OiwM, IceUad, 

the OmTenlion see TVeety >Seru>s, No. Eim. } TemDonix, Norwey, the Saar. 
71(ieS3),Cmd.K90S; Kwodeii. the United Kin^om, Bel- 

Suppl., p. 24. See alio Sibert, i., ginm. France, Italy, the Netherianda 
pp. 455-400 ; l^uterpachl in Orohe* and Turkey. It entered into force in 
oocistp. 35 (IMO); and Robertson in 1963 after ratification by the tan 
B,Y., 27 (1060), pp. 145.103, end SH first-naniod countries. 

(1951), pp. 3S9-3w. The Convention 

tree t^pted by Denmark, the German * See above, { 340 m, 
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provided that the Council of Europe is informed of the 
beginning and cessation of the measures thus taken. A 
oonsjnouous feature of the Convention is the detailed defini- 
tion of the rights prohibited by it and of the exceptions 
thereto.^ 

Section 11 of the Convention is devoted to measures 
aiming at securing compliance with its provisions. For that 
purpose the Convention provides for two organs, namely, 
the European Commission on Human Rights and the 
European Court of Human Rights. The Commission is 
elected by the Committee of Ministers of the Council of 
Europe on the pioposal of the national delegations to the 
Consultative Assembly. The jurisdiction of the Commission 
is obligatory or optional. It is obligatory in all cases in 
which one of the Parties refers to it a case of an alleged 
breach of the Convention by another Party. The Com- 


* Thus Article 5 of the CoDvention 
provideii as follows : 

*(]) Everyone has the right to 
hberty and secui it\ of person 

Ko one shall be tUpnved of bis 
liberty save m the fttilow ing < asos and 
m accordance with a prcK*edurp pro 
scribed by law : 

(a) tbo lawful detention of a penttn 
af^ conviction *by a competent 
tiourt ; 

(b) the lawful arrest or detention 
of a person for non-compliance with 
the lawful order of a court or in order 
to secure the fulftlment of an} obliga- 
tion prescribed by law ; 

(e) the lawful arrest or detentKin of 
a person effected for the pui^()ose fd 
bnnmng him before the comjietent 
legal authority on leasonabK suspicion 
of having committed an offence or 
when it IS reasonably considered 
nooessary to prevent his committing 
an offence or fleeing after having 
done so ; 

a the detention of a minor by 
order f« r the purpose of eilura- 
tiosai supervision or his lawful deten- 
tion for the purpriso of bnntring him 
before the eomp^nt legal authonty ; 

(e) the lawful detehtion of persons 
Ibf iloB preventioii of the spreadmg of 
infootfoue dlsesees, of persons of 
unscraod miiul« eloohoUcs or drug 


addicts or vaguuits ; 

(/) the law ful arrest or detention ul 
a person to prc»\ent bis effeding an 
uuauthonst*d entry into the country 
or of A person acainsi whom action is 
being taken with a view to deporta 
tion or exlraditi(% 

(2) E\ctjc>ii(* who IS arivstcd shall 
Ik* informcHl promptl). in a language 
which he ufuic rstands» of the reasons 
for his arrfst and of any charge 
against him 

(*1) Kveiyonc arrested or detamed 
in accordance with the provisioiui of 
paragraph l(r) of this Article shall be 
brought promptly before a judge or 
other officer authonsed bv law to 
exercise judicial power and shall be 
entitled to trial withm a reaannablo 
time or to release pc nduig tnal. 
Itoleaae may be conditioned by 
guarantees to appear for trial. 

(4) Everyone who hi deprived of his 

liber t> by arn*st or detention shall be 
entitled to take prooc^lings by which 
the lawfulness of his detention shall 
be decided speedily bf a court and his 
release order§Mi if the fdotention is not 
lawful. f 

(5) Everyone who', kaa been the 
victim of arrest or ddtontion in con* 
travention of the provisions of this 
Article shall have an enforceable r^ht 
to oompensataon/ 
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noission is to investigate the complaint and, failing a friendly 
settlement, is to make a report to the Council of Ministers 
which determines, by a majority of two-thirds, whether a 
violation of the Convention has taken place and, if so. what 
remedial measures shall be taken. I'he Parties are bound 
to act on the decision thus reached. The jurisdiction of the 
Commission is optional if a complaint is brought before it 
by any person, non-govemmontal organisation or group of 
persons ; it is optional in the sense that parties to the 
Convention may or niay not make a declaration accepting 
in advance that aspect of its jurisdiction.^ Similarly optional 
are the provisions of the Convention relating to the creation 
of an European Court of Human Rights * possi^ssing juris- 
diction in the matter of all complaints not settled by the 
Coinmipi^ion.® The Court is to eome into existence after 
eight States have recognised its jurib<ii(‘tion as compulsory. 

Another optional provision makes it possible for the Parties 
to exUmd the Articles of the ('oinention to ovei'sea 
deijendencies or territories for whose international relations 
they arc responsible. Thus Denmark has made a declaration 
to that effect with n^gard to (liwuland and (Jreat Britain 
with regard to forty-tvio o^e^sea territories.* 

§ 340p. The extermination by (Jermany, under theTbeGeno- 
National-Socialisi regime, of eight nnllions ot her 

^ Denmark, Eire and iSM(Hlen hi\c the (<old <'oa«t, Jamtiiea, Kenya. 

Qia<!e declarations to that effeot. The <«ibrahar, the Leeward Islanda, the 
Srat Eurt^peun CoinnnsHion on Human Fcnloration of Malaga, the Isle of Man. 

Rights waa elected in liKVI. Malta Mauritius. Nigeria. Northern 

* See R4ma in CHerrurhuicfif Ztti- Rho<lt8ia, X«»rtb Jiomeo, Nyasaland, 

ung fUr Htchi, I St Helena Sarawak. Seychelles, 

pn. 166- m, and Sohapini m Tirnwr- Sierra l^eone Smgapore, Somaliland. 

my of Wfstfm Austraiui Annual Law Swaziland. Tanganyika Trinidad, 

Retneic, 2 (1952), pp 95 79, Iganda. the Windward islanda and 

* So far Denmark and Eire ha\c Zanzibar. The Convention will also 

accepted the europulsory junadiotion beexteniUMi to the Ki^dom of Tonga, 
til the Court. Only the Oirntnisaion at ita own requeat. The Declaration 

or a party to the Convention may made by Great llntam in Uua connee* 

brtngja oaae before tlw ( 'ourt. tion dc»eii not extend to the additional 

* The temtoriea are : Aden, the Prottw ' of 1950. ratiSed by Great 

Bahamas, Barbados. Basutoland. Britain, which mvea individuals the 

BeoKuanalaiid. Bwmuda. British nght to free ana secret elections and 

OhUuka, British Honduras. British to ownership of property, and providwi 

Snlomon Islands, the Cliaiincl Islands, for the right to eiiuoatioQ and the 

jersey snd Gnemsey, Ovprus, the right of parents to choose the type of 

Falkland Islands, tlie Fi]i Islands, eduoation to be reoeived by tbeir 

Gambia, the GBI^ and i^oelalaad^^ children. 
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nationals and persons of foreign nationality, as well as the 
praotices of some other States both in time of war and 
peace, gave the impetus to the adoption by the General 
Assembly, on December 9, 1948, of the Convention on the 
Prevention and Punishment of the Crime of Genocide.^ The 
Convention defines os genocide acts committed with intent 
to destroy, in whole or in part, a national, ethnical, racial 
or religious group such as killing or causing serious bodily 
or mental harm * to members of the group ; deliberately 
inflicting on the group conditions of life calculated to bring 
about its total or partial destruction : imposing measures 
intended to prevent births within the group ; forcibly 
transferring children of the group to another. The Conven- 
tion declares as punishable, jw a erinu? under Tnternational 
Law,® genocide itself as well as acts of conspiracy, meilciu(*nt, 
attempt and complicity. It is laid down that not only 
private persons are punishable for the crime of geno(*ide 
but also rulers and public officials. While the main saiietion 
of the Convention is the undertaking of Che Parties to enact 
legislation for giving effect to the (’oiuention and the 
punishment of the guilty individuals by national tribunals 
of the State within the territory of wliieh the crime of 
genocide has been committed, the ])OKsibility is left o)K'n 
for the eventifal jurisdiction of an iiileruational ]xuiul tribunal 
agreed to by the Parties.^ It is laid down that genocide 
shall not be considered a>s a political crime for the purposes 
of extradition. The Parties to the C'oiiveiition are given the 
right to call upon th<i competent organs of the United Nations 
to take appropriate action, under the ('barter, for the pre- 
vention and suppression of genocide. The International 


> For text see A.J„ 45 (Itidl). 
Suppl. p. 11 ; DocufMnU, 1947 - 1948 , 
p. 861 ; 78 , p. 278 . 

* Thin part of the dotiiutioD eoeinji 
to have b^o due to the allegation that 
some States had adopted in the paat 
a deliberate yoUcy of apreading the 
use of narootu» among other nations. 

* See below, n. 4. 

^ Ajtiole 6 of the Convention refers 
to tiii] of persons charged with geno- 
cide * by a eompetent tribunal of the 
State in the tendtory of which the act 


was committed, or hy auoh inter- 
national penal tnbuKial aa may have 
juriadiciion with rc^^ct to th^ise tkm- 
tract ing Parties w|iich ahali have 
aiH’OpU'd Its juriMljction.* It must l>e 
aosuDiod that the laW udministeuMl by 
such a tribunal would bo the law of 
the Oonvontion, in i|hich the partka 
confirm that gcnooullt is a crime under 
International Law, jpts distingutshed 
from any MunioipaP T#aw. To that 
extent, at least, the Oonventfoti im- 
poses duties direoily upon iodivfduals. 
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Court of Justice is given jurisdiction with regard to disputes 
relating to the interpretation, application, and fulfilment 
of the Convention, including the responsibility of the 
Parties for acts of genocide. 

It is apparent that, to a considerable extent, the Con- 
vention amounts to a registration of protest against past 
misdeeds of individual or collective savagery rather than to 
an effective instrument of their prevention or repression. 
Thus 'as the punishment of acts of genocide is entrusted 
primarily to the municipal courts of the countries concerned, 
it is clear that such act <5^ if perpetrated in obedience to 
national legislation, must reniain unpunished unless penal- 
ised by way of retroactive laws. On the other hand, the 
Convention obliges the parties to f*nact and keep in force 
legislation intended fo prevent and suppress such acts, and 
any failure to measure up to that obligation is made subject 
to the jurisdiction of the International CoiiH of Justice ^ and 
of the United Jintions. With regard to the latter the result 
of the proiision in question is that acts of commission or 
omission in rcsjiect of genocide are no longer, on any inter- 
pretation of the (’barter.- considered to he a matter exclus- 
ively within the domestic junsdirtion of the States concerned. 
For the Parties expressly concede to the United Nations 
the right of interventifm in this sphere. This a^qH'ct of the 
situation constitutes a conspicuous feature of the 'Jenocide 
CJonvention - a fcatim^ w'hich probably outweighs, in it.s 
legal and moral ‘^ignificance, the gaps, artificialities and 
possible dangers ^ of the Coin ent ion. 


' Soviot KusBia Polaad, Bulgaria, 
Roumania and Hniigai^ entered a 
reaer>aUon with reganl t(« that par* 
ticular provision In thiN ootmer. 
tion the question of the adiniaAihihty 
of reiK^rv atinna to the Genocide Con- 
vention formed the aubject matter of 
an Aflviaory Opinion of the Inter 
national Court of Justioe (<ice bidow. 
i 51 7a). It is believed that, m relation 
to a Convention of this kind, the com- 
pnlaory jurisdiot km of the Inter- 
nationa] Court of .luatice is eaaential 
to the fulflhnent tif the purpose of the 
treaty and that a reservation exclud- 
ing such jnrisilieiion may properly be 


coni^idcred as inc<»mpatible with the 
object of the treaty. 

• Aocordmg to the view exproeeed 
elsewhere in this treatise {see above, 
$340/). this being a matter directly 
afTecting human rights and funda- 
mental heedoms, the question is in any 
case outside the sphere of exclusive 
domest 'uriadiotion. Howeier, that 
view u not unchallenged. 

^ Thus it may be said that by riving 
the complexion of conventional law, 
of limited scope and conditioned by 
municipal le^^slatton. to recognised 
international obbgations and 
ciples of Intemational Law. the Con* 
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§ 840gr. There ia an implied recognition of the proteotion, 
by International Law, of the fundamental rights of the 
individual in so faras it prohibits and penalises crimes against 
humanity, conceived as offences of the gravest character 
against the life and liberty of the individual, irrespective of 
whether acts of that nature have been perpetrated in 
obedience to the law of the State. Wiiilc the Charter of the 
International Military Tribunal of August 8, 1045, seems to 
have circumscribed, somewhat artificially, crimes against 
humanity by connecting them with other crimes with regard 
to which it had jurisdiction (namely, war crimes and crimes 
against the peace '), no such limitation appears in the 
principles underlying this aspect of the Charter * or in some 
subsequent enactments. Thus the Law promulgated in Ger- 
many by the Allied Control Council it» tiie same year defined 
as crimes against humanity ‘ atrocities and offences, includ- 
ing but not limithd to murder, extermination, enslavement, 


vention conatitutm a recession from 
dovclopmenta already accomplished. 
Such considerations to oe ger> 
mano, in particalar, to the prohjsiona 
of the Charter of the United Nations 
in the matter of human rights and 
fiindamontal freedoms and to those of 
the Charter of the International Mili- 
tary Tnbunal, the principles of which 
were rc-affirmed by the (leneral 
ihnemhlr of the United Nations with 
regard to enmes against humanity. 
However, it is clear that as a matter 
of law the (jenoride ConTcntion can- 
not impair the elTcctivenesri of existing 
international obligations— quite apart 
from the circumstance that no such 
intention can bo reasonably attributed 
to it. In a<ldition, the legal effect of 
both Charters referred to above is. in 
this respect, not free from controversy. 
There may be some justification for 
the reluctance to give encouragement 
to iustrumenta winch are considered 
to be of doubtful achievement and 
which ezhilnt a disquieting iooon- 
jfulty between the enormity of the 
crime and the sanction provided for 
its suppremioD. Considerations of 
this nature have influenced the atti 
tude of some Governnients (see, 
the observstiofis of 8ir Hartley 8haw- 
crom noting that 'the only real 


sanction ugainst geu(K.idc aar ' : 
Official Ucamh, General Assemhl>. 
1947, nth Committit* (2nd Session), 
p. 35). Yet it may l>o difln ntt, in the 
long run, to withlu)ld supiH>rt from an 
express ( ondcnu*itM>n oi a crime of 
tremendous magnitude and fft>m a 
treaty einbiKljing wime additional 
safeguards against a nmewed eruption 
of cnminaJ nialcvotence jMTpet rated 
under the aegis of the State and 
threatening large mabsos of human 
beings. This is wj in particular in 
relation to a treaty which has been 
widely signed and which has entered 
into force on ratihcntion hy twenty 
signatories. Kv the end of* 1952 the 
Convention had lx on ratified by forty 
Governments For comments on the 
Consecution hcp 8ibert, pp. 435-446; 
Finch m A,J., 43 (1949), pp. 732-739 ; 
Kunx, \h\d„ pp. 7.% 746 ; McDougal 
and Arens in VaiuitrbtU Ijow Rmtw 
3 (1950), p. 6S3; .Graven m Hague 
Heeuca. 7« (1950) (L), pp. 490-522. 

‘ See vol. 11 ., § 2i 7. 

• The fnternntio ml Tiiw Oommit- 
sion, which was fliargedi with the 
formulation of tb^pnnciples of the 
Charter, limited in this and 
other resp(*otH, to reprodooing its 
wording; Heport if the Commission, 
1950, p. 14. 
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deportation, imprisonment, torture, rape, or other inhumane 
acts committed against any civilian population, or persecu- 
tions on political, racial or religious grounds whether or not 
in violation of the domestic law of the country where 
perpetrated/ While no genernl rule of positive International 
Law can as yet be asserted which gives to States the right 
to punish foreign nationals for crimes against humanity in 
the same way as they are, for instance, entitled to punish 
acts of piracy, there are clear indic^alions pointing to the 
gradual evolution of a significant principle of International 
Law t/O that eflfoct/ That principle consists both in the 
adoption of the rtile (»f universality of jurisdiction and in the 
recognition of the supremacy of tho law of humanity over 
the law of the sovereign State when eiuacted or applied in 
violation of elementar}' human rights in a manner which 
may justly be held to shock the conscience of mankind. 

§ 340r. In pursuance of the principle of the Charter liearing Rights of 
upon non-discrimination on account of sex, the Economic 
and Social ('ouncil has set np a (bmmissioii on the Status 
of Women, the work of which covens the various aspects of 
equality of the sexes such as jxilitical rights of women, the 
nationality of married women/ the status of women in 
public and private law, educational opportimities for women, 
and equal pay for men and women workers. In 1952 the 
(^■eneral Assembly adopted a Convention on the Political 
Rights of Women, The (Convention, which by the end of 
1953 was sigiKHl by tliirty States, pro\ides that women shall 
be entitled to vote in all eIeetion.> on equal terms with men ; 
that women shall be eligible, on terms of equality with men, 
for 'election to public bodies established by national law ; 
and that they shall be entitled to hold public office and to 
exercise jinblic fimetitms establi'^hed by national law'/ 

^ See Aronwinu in Rfvnc dc droit H’ar Crtmee Ooniwwioii (194^). pp, 
pdnal dr criritinohgit, 1948, No. 10, 191 >220. 

p. 876 ; (irftven in Ilngut Rfcutil, 76 • Sc ^bove. p 6M, n. 3. 

(1900) (t.), pp. 433-601; Te»ar in * For the text of the Conx cnti«n sec 
Laun FtMsrhAfl (1963)» pp. 423-446. IivUmational Organ%$atiOti. 7 (1963). 

See also History of the Vnitrd XalioM p 173. 
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ORGANS OF THE STATES FOR THEIR 
INTERNATIONAL RELATIONS 




CHAPTER I 

HEADS OF STATES, AND FOREIGN OFFICES 

I 

POSITION OF HEADS OF STATES ACCORDING TO 
INTERNATIONAL LAW 

H»ll, S 87— PhiUimore, u. §|101, lOa-BluntwUi, §5 I15-125— Holtzendorff, 

II. pp. 77-81- Ui\ier. i. §32-N>. ii. pp. 378-382 - Fiore, ii. 5 1097— 
H4ngnhac, it. pp. 294 3US FaurhiUe, §5 032 017 (5) - De Limter, ii. 
pp. 1, 2, 9-14- Anzilotti, pp. 137-143, 2.'i7-301 -Cavaglien, pp. 217-223 
-Juarez, §§ 237-231— ll>uiienilioek, iJt foro Ugatonim (1721), c. hi. 5 13 
— SaO'w, 55*1*10- 

§ 341. As a State is an abstraction from the fact that aNeo«tsity 
multitude of individuals live in a country under a sovereign”^ 
Government, every State must have a Hoad as its higbestSuta. 
organ, which represents it, within aad without its borders, 
in the totality of its relations. Such Head is the monarch 
in a monarchy, and a president or a body of individuals, 
such as the Bundesrath of Switzerland, in a republic. The 
Law of Nations prescribes no rules as regards the kind of 
Head a State may have. 

§ 342. The recogmtion of new Heads of States has already Recogni- 
been discussed above in §§ 75-76/. HmiU o( 

§ 343. The Head of a State, as its chief organ and re-Sutw. 
presentative in the totality of its international relations, 
acts for his State in its international intercourse, with theHM^of 
consequence that all his legally relevant international acts^^^* 
are considered to be acts of his State. His competence to 
perform such acts is termed jm repraesenkUionuf omninudae. 

It comprises in substance chiefly : reception and mission of 
diplomatic agents and consuls, con -lusion of international 
treaties, declaration of war, and conclusion of peace. But 
it is a question in each case how far this competence is 
independent of Municipal Law. For Heads of States exercise 
this competeDoe for their States, and as representing them, 
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and not in their ovn right. If a Head of a State shonldi 
for instance, ratify a treaty without the ueoessaiy approval 
of his ParliaoSent, he would go beyond his powers, and 
therefore such a treaty would n'ot be binding upon bis State.* 
HaMlt of § 344. The position which a Head of a State has accord- 
y^^ “fing to International Law is due to him not as an individuaJ, 
tiMlawotbut as the Head of his State. His position is derived from 
international rights and duties belonging to his State, and 
not from international rights of his own. 

Hmoon § 345. All honours and privileges due to Heads of States 
J^^’*'firom foreign States are derived from the fact that dignity 
Head* of is a recognised quality of States as members of the inter- 
******* national community and International Persons.* Concerning 
such honours and privileges, International Law distinguishes 
between munarchs and Hoads of republics.* However, the 
practical consequences of that distinction are not always 
clear or substantial. The rules in which traditional Inter- 
national Law sanctioned the pre-eminence of monarchs, in 
matters of ceremonial or otherwise, are to a largo extent 
obsolete. 


II 

MONAKCflS 

Vattel, 1 . §$ 38-45, iv. J 108 —Hall, § 49 — Lawrenee, { 105— PhiUunora, u. 
§§103-113 -Moore, ii. § 2<*K)-Blunt8thli. §§120-153 Hefftor, §§48 57-- 
Riucr 1 . §33— n. pp 331348 falvo. in §§ 1454 1179 -Fiore, u. 
§§10*18-1102 -Faufhjlle, §§032 617 ( 5 ) -Mtrjgnhac, ii pp 204-314 - 
Prodiei Foderf, in §§ 1564 1591- -Fraag, §§191 202 De Jiouter, ii. pp. 
2-5, 7 8 -Satow, j. §§ 0-12 -fVwdi, iJfr volkerrechtlieh^ JtfQnff dtr Extern* 
(onalttai (1917), pp 38 4-4 -Strwnacr m liwjue Renu il 1923, pp. 263-260 
- He>king, L'ejriemtflriaht^ (1926), pp 121-133 Mriipp m /nlematwfuU 
Imw Asaormlwn'i Thirty fmrth Hfptyri, 1927, pp 420-440 Harvvrd 
Research {(Jompi tenet of Courts 1932). pp, 476 479 

Sera- § 346. In every monarchy the monarch appears as the 
representative of the sovereignty of the State, and thereby 
•Nha b^mes a sovereign himself ; and this fret Is recognised 
by International Law. The difference betweeti the Munici- 
pal Law of the various States regarding thif point is of 

* 8m below, f 497. * 8m below, {f 3s6, 36S 

• SM»b«?e,f 191. 
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no importance. Consequently, International Law recognises 
all monarehs as equally sovereign, although the differences 
between the constitutional positions of monarehs may be 
considerable, if looked upon in the light of the rules laid 
down by the constitutional law of the different States. 

§ 347. Not much need be said as regards the con8idera-Ooii»Mer- 
tion due to a monarch from other States when within the *^]^ 
boundaries of his own State. Foreign States have to giveMo M^ 
him his usual and recognised predicates^ in all oiBoial* 
communications. Every monarch must be treated as a peer 
of other monarehs, whatever differences in title and actual 
power there may be between them. 

§ 348. However, as regards the consideration due to aComidM* 
monarch, when abroad, from the State on whose territory 
he is staying, in time of ]K*aoc, and with the knowledge andMo mwl w 
the consent of the ( Jovemment , the following may be noted : 

(1) In con-sequence of his character of sovereign, his home 
State has the right to demand that certain ceremonial 
honours shall be rendered to him, to the members of his 
family, and to the members of his retinue. 

(2) As his person is sacrosanct, bis home State has a 
right to insist that he shall be afforded special protection 
as regards personal safety, the maintenance of personal 
dignity, and unrestrained intercourse with his Government 
at home. Every offence against him must be vi«ited with 
specially severe penalties. On the other hand, he must be 
exempt from every kind of criminal jurisdiction. The consort 
of a sovereign must be accorded the same protection and 
exemption. 

(3) He must be granted so-called exterritoriality con- 
formably with the principle pnr in parem non habet ti»- 
perium, according to which one sovereign cannot have any 
power over another sovereign. He must, therefore, in every 
point be exempt from taxation, rating, and every fiscal 
regulation, and likewise from civil juusdiction, except when 
he himself is the plaintiff.^ The house in which he has taken 


' Drtsib M (essrd* the predirntM 
monMehi eie siven ebove, { US 
> fliiiW V. Jtisg e/ (IS28) 
3 Bllgh, N.S. 310. ^ eho ebove, 


Hlb, end the eaeei there qvoted; 
PhiUimore. ii. $ U3si boeiiui|, Dk 
Otrifhbbttrhtit »btr frtmit Slattem 
«iia 8intr«nlite (1003) ; endtheiVi^ 
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op reaideiuw most enjoy the same exterritoriaUty aa the 
official residence of an ambassador ; no policeman, or otiber 
official, must be allowed to enter it without his permission. 
Even if a criminal takes refuge there, the police must be 
prevented from entering it, although, if the surrender of the 
criminal is deliberately refused, the Government may request 
the recalcitrant sovereign to leave the country, and then 
arrest the criminal. If a foreign sovereign has immovable 
jnoperty in a country, such property is under the jnrisdic* 
tion of that country. But as soon as such sovereign takes 
up his residence on the property, it becomes exterritorial 
for the time being.* The wife of a sovereign must likewise 
be granted exterritoriality, but not other members of a 
sovereign’s family.* 

Tbs § 349. The position of individuals who accompany a 
monarch during his stay abroad is a matter of some dis* 

Abmad. pute. Several maintain that the home State can claim the 
privilege of exterritoriality for members of his suite as well 
as for the sovereign himself ; but others deny this.* The 
opinion of the former is probably correct, since it is difficult 
to see why a sovereign abroad should, as regards the 
members of his suite, be in an inferior position to a 
diplomatic envoy.* . 

Mout^ * § 3.)0. Hitherto only the case where a monarch is staying 
*** foreign country with the official knowledge of the 
Government of the latter has been discussed. Such know- 
ledge may be possessed in the case of a monarch travelling 


de internaitonal mir la com* 

pdknce de$ iribumvx dana lu proekt 
eonin Us fiUUs sovverains ou chefs 
d'fuu dtrangers, adopted by the 
Institute of International taw in 
1891 {Annuairt, 11 (1892), p. 436). 
It appears that French a^ Itakan 
eonrta do not reoo§pus6 immunity 
from dfil iurisdtotion in case of 
obligatioiis incurred in the a<nnerei§|n*s 
l^ate capacity. See Tribunal (Jwil 
is la Mae in Wiereinski v. Sspyid 
AU Ben Samond, July 25, 1916, 44 
Cfhnd (1917), p, 14^, and the Italian 
Cassations in NMU CharUs L of 
AnsiHat Mmli 11, 1021, 48 Clunel 
(1921), p. 626 ; Annad iHgut, 1919^ 


1922, Case No. 00. 

^ A oelobrated case occurred on 
November 10, 1657, in France, when 
Christina, Queen of Sweden, although 
she had already abflicated. sentenced 
her nand equerry, Konaldesohi, to 
death, and had him executed by her 
bodyguard. J 

■ See Rivier. ii p. 421, and 
Biuntschli, § 154, baU according to 
Bluntscfali, exterritojiality need not 
in strict law be gnuied even to tbe 
wife of a sovereign, t 
* See BJuntsohb, i 154, and^Hall, 
{ 49, in contradistinction to Mmteoi, 
l.|83. ^ 

« See below, f{iOi;N405. 
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ifuognito, and then he enjoys the same privileges as if 
travelling not incognito. The only difference is that many 
ceremonial observances which are due to a monarch are 
not rendered to him when travelling incognito. But it 
may happen that a monarch is travelling in a foreign 
country incognito without the Government of the latter 
having the slightest knowledge thereof. He cannot then, 
of course, be treated otherwise than as any other foreign 
individual ; but he can at any time make known his real 
character, whereupon he assumes the privileges ^ due to him. 

Thus King William of Holland, when travelling incognito 
in Switzerland in 1873, was condemned to a fine for some 
slight offence, but the sentence was not carried out a.s he 
gave up fab incognito.^ 

§351. All privileges mentioned must be granted to aDepoied 
monareh only as long as he is really the Head of a State. “^****’ 
As soon as he is deposed or has abdicated, he is no longer Monarchi. 
a sovereign. Therefore in 1870 and 1872 the French courts 
permitted, because she was deposed, civil actions against 
Queen Isabella of Spain, then living in Paris, for money 
due to the plaintiffs. Nothing, of course, prevents the 
Municipal Law of a State from granting the same privileges 
to a foreign deposed or abdicated monarch as to a foreign 
sovereign, but the ].aw of Nations does not exaU any such 
courte.sy.* 

§ 352. All privileges due to a monarch are also due to a Rt^eno. 
regent, at home or abroad, whilst be governs on behalf of 
an infant or of a king who, through illness, is incapable of 
exercising his powers. And it matters not whether the 
regent is a member of the king’s family and a prince of 


royal blood or not. 

§ 363. When a monarch accepts any ofifice in a foreign Meuudb* 
State— when, for instance, he serves in a foreign army, as . 
did formerly many monarchs of the smalt German States— VoM%n 

Fowifft. 


• See Mighttt v, iSe/rafi of Johort 
[ISM] 1 Q.B. 149. 

• 8ee Lawvenoe* Ooeimwinire 
irUeatomm. 0.428} P«dler Fod6ri, 
lit. 1 1882, udiB Jti.. 8 (1873), p. 848. 

• 8m TmtwS, it i 877. A* to 


the legal position of the former 
German Emperor in Holland and Um 
D ntch refusal to surrender him see 
brlow» vol. ii. §253. For some 
opinions of Xaw uffioeia on the sub- 
jeot of abdieatod monarohs see 
MeKatr in F.r.. 86 {1940)> pp. IMi. 
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he sabmits to the jnrisdiotlon of such State as far as the 
duties of the office are concerned, and his homo State cannot 
claim for him any privileges that would otherwise be due 
to him.^ 


Ill 

PRESIDENTS OF REPUBLICS 

Bluntscbli, § 134—Sttiork in HcHizmlorff, u p. (Mil Rivior i §33 Martins, 
i, Walther. J)a$ Staai»ha%ipt \a dtn RfpuhUkfn (lOd?) pp. 1(K>*204 
Pra«g, § 192--iSat(m, § 11. 

^ § 364. In contradistinction to monarchies, in republics 

Sot*. the people itself, and not a single individual, appears as 

wigM. the representative of the sovereignty of the State, and, 

accordingly, the people styles itself the sovereign of the 
State. Moreover, the Head of a republic may coiwwl of a 
body of individuals, such as the Bundesrath in Switzerland, 
But in case the Head Ls a president, as in Franct* and the 
United States of America,* the president represents the 
State, at any rate in the totality of its international relations. 
He is, however, not a soA-ereign, but a citizen and a subject 
of the very State of which, as president, he is Head. 

Pontmn § 355. Consequently, his position at home and abroad 
cannot be compared with that of monnrehs, and Inter* 
*»»»*•• national Law does not empower his home State to claim 
for him the same, but only similar, consideration as that 
due to a monarch. Neither at home nor abroa<i. therefore, 
does a president of a republic appear as a peer of monarchs. 
Whereas all monarchs are, in the style of court phrase- 
ology, considered as though they were members of the same 
family, and therefore addn^ss each other in letters as ' my 
brother,’ a president of a republic is usually addressed in 
letters from monarchs as ‘ my firiend.’ His home State can 
certainly claim for him such honours as ate due to its 
dignity, but no such honours as must be 'granted to a 
sovereign monarch. , 

* A* to rapoiuitiility for hu act* imA'Dulcf 0 / Brui^ieirl t. King ei 
when t monsreh is tt tho tamo time Hanoitr (1844), 6 jrov. J ; 2 h 1,0, 
ike fiibjeet of another State see the 1 ; and PhJlIimore, ii. 1 109. 
third of thii volume, { * flee Hyde, i. § 409. 
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§ 366. As to the position of a president when abroad, PotitiM 
writers on the Law of Nations do not agree. Some * main* 
tain that, since a president is not a sovereign, his home^i”^ 
State can never claim for him the same privities as for a 
monarch, and especially that of exterritoriality. Others* 
distinguish between a president staying abroad in his official 
capacity as Head of a State and one who is abroad for his 
private purposes, and they maintain that his home State 
can only in the first case claim exterritoriality for him. 

Others ’ again will not admit any difference in the position 
of a president abroad from that of a monarch abroad. 

When the President of the United States visited England 
in December 1918 he received such ceremonial honours as 
are due to a monarch. As regards exterritoriality, there 
seems to be no good reason for distinguishing between the 
position of a monarch and that of presidents or other Heads 
of States 


IV 


FOREIGN OFFICES 


Hofftor, §201— Uivipr, i. §34 >Fauohille, §§ 048-651 —N} a, u. pp, 383-387 
Tillery and (lasclee, TAe? Foreign Ojfirt (1933)— Hyde, i §410 — Satow, 
§§ 17-28 -(^cnet.j pp 43 74; u. pp. 77-lh9 -Malkin in ^ 49 (1933). 

pp. 489-610, 


§ 357. As a rule, nowadays no Head of a State, be he a Portion 
monarch or a president, negotiates directly, and in person, 
with a foreign Power, although this happens occasionally, for" ^ 
The necessary negotiations are regularly conducted by the 
Foreign Office, an office which, since the Westphalian 'Peitce, 
has, m one form or another, been in existence in practically 
every civilised State. The chief of this office, the Secretary 
for Foreign Affairs, who is a Cabinet Minister, directs 
the foreign affairs of the State in the name of the Head 
and with his consent ; he is the as iddiemon between the 


> Rivior, i. p. 423; Stoerk in * FMohflle, { 639 ; Nm. ii. & 338 ; 

ii. p. 668. lUrignhM, U. p. 298 ; Lmt, { » (ii.) ; 

* ^iiNW,i.$80; Binntschti, $ 134 ; WsIUmt, op. w., p. 196. 

UtJl,i67. 
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Hesd of the State and other States.^ And although many 
a Head of a State in fact direota all the foreign afbint 
himaelf, the Seoretaxy for Foreign Affaire ie nevertheless 
the person through whose hands all transactions must 
pass. His position at home is regulated by Munioipal 
Law. But International Law defines bis position regarding 
international intercourse with other States. He is the^ 
chief over ail the ambassadors of the State, over its consuls, 
and over its other agents in international matters. It 
is he who, either in person or through the envoys of bis 
State, approaches foreign States for the purpose of negoti* 
ating international matters. And, again, it is he whom 
foreign States, through their Foreign Secretaries or their 
envoys, approach for the like purpose. As representing his 
State he may, in proper oases, make binding declarations. 
Thus in the case concerning the Legal SkUtis of EaaUm 
Qreeidand, decided on April 6, 1933, by the Permanent Court 
of International Justice it was held, in effect unanimously, 
that a declaration by the Norwegian Foreign hlinister re- 
corded by him in a minute and informing the Danish Minister 
that the Norwegian Government would not make any 
difficulties in the settlement of the recognition of Danish 
sovereignty over Eastern Greenland, was binding upon 
Norway. The Court attached importance to the fact that 
the declaration was made on behalf of the Government in 
regard to a question failing within the province of the 
Foreign Minister in reply to a request of the diplomatic 
representative of Dmimark.^ 

The Foreign Minister is present a hen ministers hand 
in their credentials to the Head of the State. All docu- 
ments of importance regarding foreign matters are signed 
by him or his substitute, the Under-Secretary for Foreign 
Affiurs. It is, therefore, usual to notify th^ appointment 

‘ Od the quesiSem how f&r »n tiODS of Judge An^ilatti la SluU of 
andertAkiDg by » Foreign Minister JiuBsta v. yattoiial CUy Bank 
binds his successors see * Ilanish York the United Slates Ciroiiit Court 
tjpmpilaint against Norway in the of Appeais held thii the miniaitf for 
matter of Qraeniaad* mentioned by foreign affairs of a Itate haa the right 
Oaatbetg in BJ. 3fd ser, 6 (1924), to alienate SUte ^property by the 
pp. 261*2tf3 execution of an Mignmeot ui hii 

* SeriM A/B, No. name: (1934) 69 7. (2d) 44, For 

p. 73. And aoe p. 91 for the obeerFa<> cNnnment sea 4 (1984)^ p. 699k 
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of a new Foreign Secretary of a State to such foreign States 
aa are represented by diplomatic envoys ; the new Foreign 
Secretary himself makes this notification.^ With the in* 
creased facilities for travel ministers of foreign affairs have 
tended to take a more direct part in the joint conduct of 
international affairs. Thus since 1939 the Foreign Iffinisters 
of the American Bepublics have held meetings for the 
purpose of framing common policies expressed in formal 
declarations and resolutions (whose legal character is not 
quite clear) and in conventions.* By a decision of the Great 
Powers taken at Potsdam in August 1945 a permanent 
Council of their Foreign Ministers was set up in London — 
an innovation which, owing to political conditions, has not 
been fully exploited.* 

§ 357a. It is the practice of British Courts to accept as OodcIiu. 
conclusive statements of the Foreign Office relating to 
certain categories of questions of fact in the field of inter- ments of 
national affairs. These include : (a) the question whether 
a foreign State or Government has been recognised by the befon 
United Kingdom either it facto or dejurt * ; (5) the question 

* As to the oi^ganisaticm of the (1931). And see generally 

Britiah Foreign Office see Tilley and Oenet» ii. pp. 77-188, for a usefiU 
(laaolee, Foreign 1933), and survey of the organisation of the 
Asbton-Gwatkin. The Br%Uih Forttgtt Foreign Offices of the pnncipal conn- 
Semce (1950) 8ee also Foreign tries. See also Ca liet, Memento 
Servioe Act 11H3 (6 & 7 Oeo. 6 d 1 usage des chwK^.fllmu diplo- 
o« 36) giving ofFcct to the proposals of m(U\ques el eotuulatres 0933) (a prac- 
the White Paper Oind 6420. As to iical bandUiok of diplomatic practice 
the Unitcfl BtaU‘s of America publuhed under the auspices of the 
8tuart, Americon Dtphtuatie and Con- French Foreign Office) , Allard, Le 
tular Prwtice (1936). pp 41-161, and Quai-d’Orwy (1938). On parliament- 
the same, T)U Department of State ary control of foreign relations see 
(1949^ : Hulcn, Inetde ike Department Mirkine-Guetad\itch in Hagw JUcueH, 
of State (1939) , Uaves and Wilcox in 66 ( 1936) (u ), pp. 219-297. 

American Political Science Renew, 38 * For the Final Act of the Meeting 

(1944), pp. 289-301 ; Stowell in AJ„ at Panama in 1939 see AJ., 34 (UNO), 

26 (1031), pp. 516-620; Miller, thid , Suppl., pp. 1-20; for the Final Act 
33 (1939), pp. 500-5 IS See also and Convention adopted at the meet- 
Wriaton, iPxervtiir mg In July 1940 M'e ibtd,^ 36 (1941), 

Foreign Relations (1929). For the Suppl.. pp. 1-32. 

United States Act ot 1946 concerning * Cmd. 6689 (1945). 

the Foreign Service see A.J., 39 * T, Annette; The JOora 11919] P. 

(1945), Soppl, p. 159; Atwater in 105; The Oagara [1919] P. 35; 

AJu 39 (1946), pp. 669-665. apd 41 Luther v. Sagor [1921] 1 K.B. 456; 

(1947), pp. 73-102, Aa to Japan see [1921] 3 K.B. 632. And see, gener^ 
Ookfcove m AJ„ 30 (1086), pp. 586- ally, Lyons in 23 (I940h pp« 

618. As to Chmany see Krana, 240-281, for a valuable auirpy of 
Bsr aueuMige JDignH dee DmUechen English practice. 2t (1947), pp, 116- 
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wlMther recognition has been granted to conquest by another 
State or to othn* changes of territorial title,* and, generallyi 
whethmr certaiu territory is under the sovereignty of one 
foreign State or anoth^ • ; (c) the sovereign status of a 
foreign State or its monarch ^ ; (d) the commencement and 
termination of a state of war against another country * ; 
(e) the question whether a state of war exists with a foreign 
country * or between two foreign countries • ; (/) the 
existence of a case for reprisals in maritime war ^ ; (g) the 
question whether a person is entitled to diplomatic status * ; 
and (h) the existence or extent of British jurisdiction in a 
foreign country.* 

That practice does not seem to be open to objection. It 
is clear that, with regard to the various questions coming 
within the scope of its functions, the executive organ charged 
with the conduct of foreign relations is in a position to 


147 (u to the United Statee), and 26 
(1048). pp. 180-210 (ae to Latin- 
Amencau and Oontinental oountnes). 
And see the same, itnd., 29 (1952), pp. 
227-264, on the * temponiung * certi- 
6oate of the Foreign Office. As to the 
poiitian in the United States see also 
Oa B. B, in Pentufylvama Law Rtvitw, 
97 (1948), pp. 79-94. And see Payot, 
Les insiritctunu du gouvemement hrs 
de VtnierprdkUton judic%aire du droti 
inUmatwnal (itffiO). 

^ Bank of J£ihio]^y. Naiunud Bank 
of Bgupi and Ltgwn [1937] Oh. 613. 

* Foster v. Olobt Venture Syndteate 
[1900] 1 Ch. D. 811. Accoi^ng to 
f 16 (2) of the Trading with the Enemy 
Acta 1939, the oertifioate of a Secre- 
tary of State was made decisive, for 
the purpose of the Act, on the question 
whether any area is or was under the 
sovereignty or in the occupation of 
any State ae well as on the question 
of the time at which any such area 
became or ceased to be under the 
sovereignty or occupation of a State. 
In The Fagemee [1927] P. 311. the 
Oonri of Appeal considered itself 
bound by the statement of the 
Xttomey-General that a narticular 
spot In the Bristol Cfbannel wss not 
within the territofial jnnsdiotion of 
theOrown. Tbema{orityof tbeOnnrt 
eonsidered that tins was a statement 


of fact upon a matter particularly 
witbiu the eognisame of the Crown 
See also /Vice \ Grtjfin - reported ami 
cummentod upon by Lyons m B Y , 
26 (1940) pp 433-437 -for an un- 
UHual instance of a ooiumunKation to 
the C*ourt b> the Foreign Office 
proprio inotu i ^ the <iub)ect of diplo 
matic immunity 

’ MtghtU V. Sultan ofjohore ( 1894] 
1 Q.B. 149 ; Duff Development Co, v. 
Oovemment of Kelantun [1924] A.O. 
797. In the former case Lord Esher 
disapproved of J.A^rd Philhmore's 
mdgment in The Charkteh (L R 4 A 
K. 59) m so far as the latter undertook 
an independent examination of the 
status of the Khedive of Eg>pt. 

^ Janson v. DnefotUetn Cotuoitdated 
Mines [1902] 2 A C. at p 600. 

» See le. V BotkiU, [1947] K.B. 41 

* Kawasaki Kisan Kahushiki Katsha 
if Kobe V. Banikam S S Co [ 1 938] 3 All 
E.R. 80 (King’s Bench Division) and, 
with some hasitation, [1939] 2 K.B. 
644 {Court of Appeal). 

V The Zafnora [1916] 2 A.C. at 
p. 98 , Tke StigsiAd [1919] A C. 279. 

* Musmann v. Wngelke [1928] A.C. 
433. See below, |401 (n.). 

* Botih CharUkiand Bxvloratiou 
Company (1910) IMmiied v. The King 
[1931], 1 Ch. 169: indNolein Annual 
Digest, 1929-1930, Case Bo. 13. 
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supply authoritative* information as to facts of which 
courts, in consequence, take judicial notice. Yet, notwith- 
standing their reliance on the statements of the ezecniive as 
to these questions of fact, courts are free to draw the proper 
conclusions of law from the position as ascertained by the 
executive.* Although, for instance, the statement of the 
Foreign Office is conclusive on the question whether a 
foreign authority is or is not a recognised sovereign State 
Or Government, it i.s for the court to draw the appropriate 
legal conclusions from the information thus supplied to it.* 
On the other hand in the United States courts have tended 
to accept as binding the conclusions of the State Department 
on substantive (juestions of law, such as whether a claim to 
immunity put forward by a foreign State or Government is 
well founded.* French courts have gone even further in 


‘ T4iii cireumAtance, m distin- 
guished £rom any necessity of avoid- 
ing embarrassment to the executive, 
supplies an adequate explanation of 
the existing practice, ft is convenient, 
when the questi m arises whether a 
foreign authority possesses the neces- 
sary requirenienta of statehood or 
governmental capacity, that the 
answer to that question bo given by 
the executive in the form of a state- 
ment relating to the recognition or 
otherwise «>f such foreign authority 
as fulfilling the rcquisiU* conditions 
of fact. Requirements of inter- 
national intoroourse demand that 
the judioial and exemitive organs of 
the State should not speak with tw<f 
voices on questions of fact of interest 
to other States. See also above, § 75. 
in connection with recognition. 

* When, as occasionally happens, 
the statement of the Foreign 
lacks clarity on account of the 
novelty or the complexity of the facts 
which it is reqiie.stod to certify, ttio 
Court is presumed to havr fhe power 
- and the duty — to interpret the 
certificate in accordance with the 
principles of International l^w applic- 
able to the situation. See. on the 
form of Foreign Office certificates, 
Lauterpaoht in R.F.. 20 (1989), pp. 
125-128. See also tlie same in Mod^n 
haw Retusic, 3 (1939), pp. 1-20. And 
see the observations of Greene M.R. in 
Kn^waiaki Kisen^ cic, v, BatUham 


Co. [1939] 2 K.B. 544 (at pp. 552-556). 

* Thus it is for the courts to deter- 

mine to what extent recognition 
necessitates giving effect to the legis- 
lation of the recognised authority, 
to what extent it is retroactive. What 
are the effects of de facto reoognitioD, 
and the like. The Foreign Office does 
not consider itself to be under a duty 
to supply information on all relevant 
questions of fact. Thus, for instance, 
in Chili <Cr Bcnty Ltd. v. 

Simmons (1922) 38 T L.R. 367, the 
Foreign Office deelinod in answer the 
question as to the date ]Foin u hich the 
recognition of the Soviet Jovernment 
should be considered to be retroactive. 

* In Et parts R^^puJblie of Peru 
(1943) 318 U.S. 578, the Supreme 
Court expressly laid down the rule 
that a foreign Government may 
preeent its claim to immunity either 
before the Court or before the I>epart- 
ment of State, in which latter case 
the Court is bound by the * recogni- 
tion and allowance of the claim [to 
immunity] by the State Department 
and certification of ita action pre- 
sented to the court by the Atiomey 
Genera] * The same Court has held 
that onv the State Department haa 
certified a foreign publio vessel to be 
immune from jurisaictioii, courts may 
not assume jurisdiction so * as to 
embamss the executive arm of the 
Government in condnetixig foreign 
relations * : The Ucapali ( 1943 ) ^8 
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tbAt direction and have often relied on the executive Depart* 
m«Qt as the exolusive agency for the interpretation of 
treaties which they have been called upon to construe.^ 


U. S* 678 ; AnniMd Digut^ 1941 •1042. 
OiM No. 63. See idso« as to tbs 
statemeiita of the Eseoutive with 
regard to a olaim to jorisdiotional 
immunity put forward by a foreign 
Government^ Banco de Bspaiia v. 
Ftderal RtBtmo Bank of iVete York^ 
decided in 1940 by a United States 
Circuit Court of Appeals : 114 V. (2d) 
438 : Annwl DigcM. 1938<1940, Case 
No. 6. The position in the United 
States was reviewed with some clarity 
by the United States Circuit Court of 
Appeals (Second Ounouit) in SnlUvan 

V. ^Idfe of Siio Panlo (1941) 122 F. 
(2d) 366; Annual DtgoH, 104M042, 
Case No. 60. It appears from this 
case that while courts will accept as 
aoourate the recital of iaots* sub- 
mitted by the foreign State* under* 
lying the claim to immunity and 
transmitted to the Court by the 
Executive, they will exercise discre- 
tion in applying the tacts to the claim 
of immunity . For a somewhat drastic 
affirmation by the Supremo Court of 
the right of the executive department 
to determine the question of immun- 
ity see Btpubfic of Afexico v. Hoffmann 
(1946), 324 U.8. 30; AJ.. 39 (1946), 
p. : and see for a trenchant 
eritieism of that decision •Vessup, tfnd,, 
40 (1948), pp. 168*172. However, see 
MiUorHAL v. Ferrocarrildel Pactfirodc 
Nicaragua where the Supreme .Tudicinl 


Court of Maine accepted as oonoluslve 
the * suggestion ' of the Attorney* 
General of the United States to the 
effect that the defendant corporation, 
being an agency of a foreign sovereign 
Government, was entitled to Im* 
munity and that it has in fact been 
treated as such by the Executive 
Department : (1941) 137 Maine, 261 , 
Annual VigeH, 194M942, Case No. 
61. It has been held by the New York 
Court of Appeals that the mere trans* 
mission- as difatinguished from an 
affirmative pronouncement — by the 
Executive of a claim to immunity 
does not preclude the Court brom 
examining the truth of the aUegattons 
of fact on w'hich the claim is mumd : 
LafHoni V. Travelers Insurance Com* 
pany (1939) 281 N Y 362; A,J,, 34 
(1940), p 349, Anntuil fhgest, 1938* 
1940, Case No 73 8ce also Deak in 
Columbia Law Bctieu\ 40 (1940), 
p. 463. As to the excLiitive control 
of foreign iclations in the United 
States see a memoramium in Hack 
worth i\.^421. And see above, {89u. 

* See the bterature referred to in 
l^iiterpaeht. Function of Law, p. 389, 
n. 1. and, m particular, Uousseau, i. 
pp. 411-414, and 84S-675. See also 
La Compagnte des Strx'tces Con* 
trarlyels v. 7 ito lAindi, Annual Lhgtst 
1936 1937, ( W No 218 



CHAPTER II 
DIPLOMATIC ENVOYS 
T 

TIIK INSTITCTION OF LEGATIOK 

11. c. -Phillirnorc ii. ^ ii. pp. 393 H05-- Iliviir« i. 

§ 3.0 -^Siliert, pp. 9 IH— Cientilw. Ot iegaiiojubus hbi^ III. (1585) — Wicque- 
fort, L'amboBMideuT ti ses Jonettona (1609)- -De Callu ro. Dt lu maniire de 
ndgocier avec lea sourerains (1716) (Kn^lish translation by White, 1919) — 
Bynkenhoek. Deforo Ugalcrum (1721)— Miruss, JJaa europdiaehf Qtaandt^ 
ichafUrtcht (2 voIm., 1847) — Tharles <le Martens, Le guide diplomatique 
(^ 1832; 5th cd. by Goffcken, 1866) — Montague Bernard, Four 

Jjeclurea on Subjects eonutcUd wdh Diplomacy (1868), pp. Ill- 162 (3rd 
Lecture) — Pradier-F<»d^r6, Coura dc droit diplomatique (2 vola., 2nd ed., 

1890) — Lohr, Manuel ihiorique ei pratique des agents diphmaliques (1888) 

— HiiJ, History of iMpU/macy in the Inkrnaiiomd Development of Europe, 1. 

(1905), ii. (1006), iii. (1014)-— Foster, The Practice of Diplomacy (1006)— 

Genet, i. pp. 3-72, 75-08; ii. pp. 613-645 — Satow, pp. 55-71, 87-117— 
Hcatley, Diplomacy and the Study of /lUenialtonal Relations (1919) — 

Wyncn, Die papsUiehe Diplomaiie (1922), pp. 45-63 — ^Adair, The Exterri- 
tortalUy of Ambasaaditrs in the Sixteenth and Seventeenth Centuries (1920) 
-Muwat, Diplomacy and Peace (I035)~-Ogdon, Juridical Basis of Diplo- 
matic Immunity (1036)— Vaughan Williams in Hague Itt^ueil, 1924 (iii.), 
pp. 230-288 Dupuis, idid., i. pp. 287-321 — Behrens in Knylish Ilistoricid 
Revtfio, 49 (1931). )tp. 610-056-^tuart in Hague Recveil, vol. 48 (1934) 

(ii.). pp. 463-4S2. 

§ 35S. Legation, a<« an inatitution for the purpose ofDeveioi 
uegot lilting between different States, is as old as history, 
whose records are full of examples of legations sent andtiaaa. 
roocived by the oldest nations. It is remarkable that 
even in antiquity, where no such law as the modem Inter- 
national Law was known, ambassadors everywhere enjoyed 
a special protection and certain privileges, although not by 
law but by religion, ambassadors l>eing looked upon as 
sacrosanct. Yet permanent legations were unknown till 
very late in the Middle Ages. The fact that the Popes 
bad permanent representatives — so-called apoerisiarii or 
respoasales— at the court of the Frankiab kir^pr and at 
VOL. 1. 30 "• 
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Oonatantinople until the Anal separation 6f the Eastern 
from the Western Chnrob, ought not to ho considered as 
the first example of permanent legations, as the task of 
these papal representatives had nothing to do with inter- 
national affairs, but with those of the Church only.’ It 
was not until the thirteenth century tliat the first permanent 
legations made their appearance. The Italian republics, 
and Venice in partioular, set the example* by keeping 
' representatives stationed at one another’s capitals for the 
better negotiation of their international affairs And in 
the fifteenth century these republics began to keep per- 
manent representatives in Spain, Germany, France, and 
England. Other States followed the example. Special 
treaties were often concluded stipulating for {lonnanent 
legations, such as one in 1520, for instance, between the 
King of England and the Emperor of Gennany. From the 
end of the fifteenth century England, Franoe, Spain, and 
Germany kept up permanent legations at one another’s 
courts. But it was not until the second half of the soen- 
teenth century (hat permanent legations became a general 
institution, the Powers following the example of France 
imder Louis Xn . an<l Richelieu. Giotiuh,’ it may be noted, 
thought permanent legations to bo wlioil} uimeci'ssary. 
However, although improved means of transport and com- 
munication tend in modem times to render their function 
somewhat loss important than it was, they still constitute a 
most important channel of intercourse between States. 

§ 369. The rise of permanent legations createri the neces- 
sity for a new class of State officials, the so called diplo- 
matists ; yet ii was not until the end of the eighteentli 
oentuiy that the terms ‘ diplomatist ’ and ‘ diplomacy ’ 
came into general use. And although the art of diplomacy 
is as old 08 official intercourse between States, such a special 
class of officials as are now called diplomatic ^ti\ oys did not, 

' Sm V'ynen. op. e>t. And «oe (1062), pf 161 16^ 
^^S0,Lft*iwoii(bd%pap0tn Frane* * Dt lorr brUt pt parui, ii, o. 16, 
UmmttkligatdWf). fS* 'Opumo itatom )ni« raiioi 

* Set Nye, Lot ongitus du drotl pownot, quee nnife in unu wot less. 

(1694), p. 295. See elao tionee eeeiduae, qStbue quern non tit 
on the srigla of pernenent dlplo opue dooet nee ^tiqaue, ml UIm 
metie aMons WecloiMa fat 56 I^Dontee.' 
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and could not, exist until permanent legations had heroine a 
general institution. In this, as in other oases, the office has 
created the class of men necessary for it. International 
Tjaw has nothing to do with the education and general 
character of these officials. Every State is naturally com* 
petent to create its own rules,* if any, as regards these 
points. Nor has Iiitermitional Ijiw anything to do with 
diplotiuUie umges, although these are more or less of import- 
ance, as they may occasionally grow into customary rules 
of International Iaw. 

§ 3fi9a. Of the diplomatic usages the one relating to the’t^« 
language of diplomatic intercourse requires special con-of^^* 
sideration. This language was formcily Latin, but through 
the political ascendancy of France under Louis xiv. it 
came to be French. However, this was a usage of diplomacy 
onl^, and nut a rule of International Law.^ Each State can 
use its own language in all official communications to other 
States, and States which have the same language regularly 
do so in their intercoune with each other. But between 
States of different tongues and, further, at conferences and 
congresses, it is conveiuent to make use of a language ahich 
is generally known. This was for a time almost exclus- 
ively French, but nothing could prevent diplomatists from 
dropping French at any moment and adopting another 
language instead. Article 120 of the General Treaty of the 
Vienna Congress of 181.5 expressly observes that the fact 
of the French language having been exclusively employed 


^ As to thefie oee A Colkfiton of th4 
jJipbnuUtc and Consular Laus and 
H^ulations of Varu>u$ Counlnts, 
«dited b} Feller and Hudson, 2 vols 
(1933). &oe also Strupp in Z /., 25 
jl915)» pp. 55-121^ , Zorn, 7 vnI3iA6« 
OMandinchafU- und KonSularrecht, In 
8tier-8oiiilirs 7ia ndlitirA (1920) ; Lay, 
Foreign Service of the UniUd States 
(1925), aith special reference to the 
reoraanisation under the Rogers Act 
of 1924; Stuart^ glmenoan Dtph- 
foaik and CoMular Praettee (1936). 
And see above, p. 765, n. 1. 

* See Minus, Das iuropfimehe 
( 1947), i.K 266-268, 
and Soott, U tangue diptth 


matiqw nwdeme ( 1924). For a trans- 
lation of an lateresUng letter by 
Grotius on the* training of an am- 
bassador see AJ, 23 (1929), pp. 
619 625 (with an introduction by 
Reeves). And see * Rttenne Polet on 
the Functions <*f the Ambassador, 
1541,' i6td., 27 il933), pp. 80-95 
(with an introduction by Reeves), 
and Behrens in SngttsK ifutonrol 
Revitu 51 (1936), pp. 616-627, for a 
learned survey of treatises on the 
ambassador written in the fifteenth 
and early sixteenth centuries. See also 
Wilson, Tha Fdtualum of a DMmai 
(1938), and Niookon, DiMomoey 
(1939). 
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in aJJ the copies of that treaty is not to be construed into 
a precedent for the future, and that every Power reserves 
to itself the right to adopt, in future negotiations and con* 
^ventions, the language which it had previously employed in 
its diplomatic relations. At the Peace Conference at Paris 
in 1910 the English and French languages were treated on 
a footing of equality, and the English and French texts 
of the Treaty of Peace with Qernmny, which included the 
Covenuit of the League of Nations, were both authentic.^ 
At the Conference at San Francisco in t046 English and 
French were the working languages. Other languages used 
at the Conference were translated into Phigliah and French. 
The text of the Charter of the United Nations adopted at San 
Francisco was drawn up in English, French, Kussiau, Chinese 
and Spanish. All five texts were declared to be equally 
authentic. The First CSeneral Assembly of tlie United 
Nations adopted detaih*<l rules concerning lunguag<*s.“ Ac- 
cording to these rules, in all organs of the Uuitt'd Nations 
other than the International Court of Ju.stiee, Chinese, 
French, English, Russian and Spanish are tiie official 
languages, and English and French the working languages.^ 


11 

RIGHT OF liEUATIUN 


Grotios, ii. c 18 — Vattpl, iv jiS56<68- 
— Genet, II. pp. 6-70--BLuntflch]ip 

^ For A usbiul MvnoptUfl of languageii 
ttfled in treaticH ece liiitlHOD in A.J., 
26 (1932)» pp. 308 372. SW atno 
fioumigui^re, Le Franfats Us 
fdatinju inUrnatumales ( 1026) ; Week 
in Juristutche \Y tKkenschrtiJt^ 07 ( 1028)^ 
p. 1002; Metoll in 0 (1036). 

pp. 350-380. And ttee Sberiton, Cos- 
mopoitUm Conversation, The Jjan- 
ptape Prottk/M of ItUsmaiional Con- 
mrsatwn ( 1033); 6ei»ieetThe Language 
c/ JHptomaeif { 1930). 

* Jonmat of the Gensfol AsssinlAy^ 
First Sesswn* p. 0^. 

* Tbtg meaiM, in jpartfieulAr thnt i 
(1) tpeeelieik nubde m either of the 


-Hallp i 98 PhjUiiiit>n'p ii. lid 139 
$5 169-1115 — Hetfter, J 2<KW Gelfcken 

working 4angUAgett munt lx* inter- 
preted into the other u(»rking lati 
gunge « (2) epeeLhen made in any of 
the otlier tbrc*o othnal languages must 
be interpreted into bot|i aorlung 
languages * (3) any delegate may 
make a siH*orh m a language other 
than tin ttibciul language, m which 
ease he must hinn^tif provide lor inter- 
pretation into oiw oi the working 
languagos; (4) records are 

to be draun in both working Ian- 
guam ; (5) sumnttry records as well 
as all resolutioios aid other important 
doouroenta must |e made arailabb 
in the official langilagee. 
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in Halbendofjf, liL pp. e2M31— IffimMin. {46-Rivler, 1 {SS—Nys, 
iJ. p, 392~FaacluUe, {{ 698-667 -Pradier-FodM, iii. {{1226-1296- 
Fiore/ii. {( 1 1 12 1 117— Calvo, iii. {{1331-1326-Martens, ii. {{7. 8- 
Do Unter. ii. pp. 21-26— OmchaRa, {{603, 606, 607— Satow, {{ 184-211 
— Prcuss in ^’ew York Untvtratiy Late Quarterly JknetL, 10 (1032>1933)a 
pp 170-187. 


§ 360. Tiie right of legation is the right of a State to sendConcep- 
and receive diplomatic envoys. The right to send 
envoys is termed active right of legation, in contradistinction Lotion, 
to the passive right of legation, as the right to receive such 
envoys is termed. Some writers * on International Law 
assert that no right, but a mere competence, to send and 
receive diplomatic envoys exists according to International 
Law, maintaining that no tState is bound by International 
Law to send or receive such envoys. But this is certainly 
wrong in its generality. Obviously a State is not bound 
to sv.nu diplomatic envoys or to receive permanent envoys. 

But, on tlio other hand, the very existence* of the com- 
munity of States makc.s it necessary for the members, or some 
of the members, to negotiate occasiouttlly on certain points. 

Such negotiation would be impossible in case one member 
could Always, and in all circumstances, refuse to receive 
an envoy from the other members. Tlie duty of every 
member to listen, in ordinary circumstances, to a message 
from another member brought by a diplomatic envoy is 
tjierefore, an outcome of its very membership ut the inter- 
national community, and this duty corresponds to the right 
of every membew to send such envoys. But t^o exercise of 
the active right ol legation is discretionary. No State need 
send diplomatic envoys at all, although practically all 
States do at least occasionally send such envoys, and most 
States send permanent envoys to many other States. The 
passive right of legation is discretionary as regards the 
reception of permanent envoys only. 

The United Nations, being an International Person m 
generis, possesses the right of loga 'on, although it is not 
a State.’ 


^ 'See.foruidUnce, WbeatoD»f207; * Ab to the iioague m Curbett in 
Udlborn, iSyiitfm. p. 182. B.V., 1924, pp. 122, 123; mmI tee 

• Sif aWa, i 141 ^ Wow, f 417«. 
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Wh«t $ 861 . l^ot every State posaesaes the right of ^gstion. 

Thfa right beloDge chiefly to full eovereign Stetee,’ for other 
tb« Ri^t States poBsees it under certain conditions only. 

Mrof*** (1) Half sovereign States, such as States under the 
suzerainty or the protectorate of another State, can, as 
a rule, neither send nor receive diplomatic envoys. But 
thm may be exceptions to this rule Thus, according to 
the Peace Ticnty of Kainardji of 1774 between Russia and 
Turkey, the two half sovereign principalities of Moldavia 
and Waliachia had the right of sending charges d’affaues 
to foreign Powers. Thus, further, before the Boer War, 
the South African Republic, which was, in the opinion of 
Great Britain, a State under British suzerainty, used to keep 
permanent diplomatic envoys in several foreign States 
(2) Part sovereign member-States of a Fedora) State may, 
or may not, have the right of legation as well as the Federal 
State. It is the constitution of the Federal State which 
regulates this point. Thus, the member-States of Switzer- 
land mid of the United States of America have no tight of 
legation, but those of the German Empire before the First 
World War certainly had. Bavaria, for example, used to 
send and receive diplomatic envoys.* * 

Si mg” § to International Law, a State is 

of Lego- represented, in its international relations by its Head, its 
legation is exercised through him But just 
Municipal Law designates the person who is the Hoad of 
the State, so it may impose certain conditions ami restric- 


tions upon him os reganis the exercise of thw right. And 
the Head himself may, provided that that is sanctioned by 
the Municipal Law of his State, delegate » the exercise of this 
right to any representative he chgoscs, 

A revolutionary party which is recognised as a belligerent 
Power has nevertheless no right of legation, although foreign 
States may negotiate with it in an informi^l wav through 
political agents without diplomatic character,* to provide 
for the temporary security of the persons a|id property of 


* Aitotb«Hotv8ee,iMab<ive,{106 

* Sm sbora^ } St. 

* Sm FhOiimonk ii. H 126.129, 

* Spsm hifonwtion m to tbe qoMi- 


diolomatio oh 

wiu be found ta 
tbe oeee of tbe \ 
below, Tcd. 4 . f 


of euch egeiiU 
btereCure Opon 
m laet j lee 
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tbeir subjoots within the territoiy under the actual sway 
of auoh a party. International practice abounds in instances 
of various forms of intercourse not intended as and not 
amounting to recognition as a Oovernmeut or a State.^ 

Neither an abdicated nor a deposed Head has a right to 
send or receive diplomatic envoys.* 

§ 362a. No State is legally obliged to continue 
relations with another when the latter is abasing 
tunities afforded thereby or when acute disagreement hasBetatIwi* 
arisen between the two States. In such circumstances a 
State may break off diplomatic relations by recalling its 
own envoy and either requesting the other State to do the 
same or presenting its envoy with his passport. It must 
be noted that, however prolonged, interruption of diplo- 
matic relations is not tantamount to withdrawal of recog* 
nition or a refusal to grant recognition.* 

The outbreak of war, if it has not already been preceded 
by the rupture of diplomatic relations, causes such rupture 
to occur.* 


diplomatic BuMiin 
the oppor 


III 

KINDS AND C1.ASSBS OF DIPLOMATIC ENVOYS 

Valtei, IV. j§ 69 76— Phillimore, II. 5§ 211 22S Moore iv J b:!*— Harkrrorth, 

IV. §§370. 371 -Hyde. i. §411 -Hefftet, § 208 -Ocffrken i BotUendoiff. 

III. pp. 636-646 -^Ivo. iii. §§ 1326-1336— Faachille, §§ 668 676— Ptwlier- 
Fod4t4, m. §§ 1277-1290- Rivier, i. pp. 443-463— Ny», u. pp. 306-400 — 

De Louter, u. pp. 27-31— Snare*. §§ 237-244— Satow §§ 276-306— Keith'* 
Wheaton, pp. 444-440- Cenet. i. pp. 266-416 -B.F.. 1920 1021. pp. 97 
108 (aa to the Bntkh ecrvioo) - Baty m Ontiv* Soetely, 8 (1923). pp. 21-38 
— HiU in AJ.. 21 (1927). pp. 737-742-Deak m BJ.. 3id Her., 9 (1928), 
pp. 173-102 — Behrepi in TraneticlioiM o/ tie Boyal Htstorifal SoeUty, 

1033, pp. 101-196. ' 

$ 363. Two different kinds of diplomatic envoys arc toEavof* 
be distinguished — namely, ,8uch as are sent for peliticaljj^ 
negotiations, and such as are sent for the purpose of 

> See Lauterpaebt in B.Y., 21 * See PnnetM Olga l*aky 't. W«e*, 

(1944), pp. 131-141. 11029} 1 K.B. 718. On the effect of 

«everano6 of diplnmfttio talatioiui 
• PbiUimoffip lie {§ 124*126p on on treatins nee Hofrard fUtimth 
the oaao of Bt$hop Ro$9, ambaaiedor (]936e Part 111.), pp. 1055*1096. 

Hilary or Soots. * 8 m below, toI. ii. 1 98. 
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CUmm 

oriHpio. 

matio 

Envoys, 


monial ftinotion or notification of changes in the hea^hip. 
For States very often send special envoys to one another 
on occasions such as coronations, weddings, funerals, jubilees, 
and the like ; and it is also usual to send envoys to announce 
a fresh accession to the throne, Such envoys ceremonial 
have the same standing as envoys political for actual State 
negotiations. Among the envoys political, again, two kinds 
are to be distinguished — ^namely, (1) such as are permanently 
or temporarily accredited to a State for the purpose of 
negotiating with such State, and (2) such as are sent to 
represent the sending State at a congress or conference. 
The latter are not, or need not be, accredited to the State 
on whose territory the congress or conference takes place 
but they are nevertheless diplomatic envoys, and enjoy all 
the privileges of such envoys os r^ards exterritoriality and 
the like which concern the inviolability and safety ut their 
persons and the members of their suites 
§ 364. Diplomatic envoys accredited to a Stale diffei in 
class. These classes did not exist in the early stages of Inter- 
national Law. But during the sixteenth century a distine- 
tion between two classes of diplomatic euxojs gradually 
arose, and by about the middle of the sc\c«iti‘entli century, 
after permanent legations had come into general vogue, two 
such classes •became generally recogniiied namely, e.\trd- 
ordinary envoys, callcrl Ambassadors, and oi dinary envoys, 
called Residents ; Ambassadors being reoeniHl uith liigbei 
honours and taking precedence of the other envoys, Dis 
putes arose frequently regarding prec<*denoe, and the States 
tried in vain to avoid them by introducing during the 
eighteenth century another class namely, the so-called 
Ministers Plenipotentiary. At last the Powers assemblefl 
at the Vienna Congress came to the conclusion that the 
matter ought to be settled by an intematioiuil understanding, 
and they agreed, therefore, omMarijli 19, lll.'i, upon the 
establishment of three different classes -namely, first, Am* 
l&ssadors ; second, Ministers Plenipotentiary and Envoys 
Exteamdinaiy ; third. Charges d’Affaires. Tm five Powers 
Msembled at the Congress of Aix-la-Cha]^lle in 1818 
agreed a fourth class- -namol^jr, Ministers Hcaident, 
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to rank between Ministers Plenipotentiary and Cbarg6s - 
d’Affaires. All the other States either expressly or tacitly 
accepted these arrangements, so that nowadays the four 
eloeses are an established order.^ Although their privileges 
are materially the same, they differ in rank and honours, 
and they must therefore be treated separately. 

§365. Previously only States enjoying royal honours * Ambst- 
were entitled to send and to receive Ambassadors, as was ••****■• 
also the Holy See, whose first-class envoys are called Nuncios, 
or Legaii a latere or de, latere.* Since the Second World War 
must other States, however small, have adopted the practice 
of appointing amba.ssadurs — ^in particular to Great Powers.* 
Ambassadors are considercfl to lx* ijorsonal repn'&entatives 
of the Heads of their States, and enjoy, for this rca.son, 
s|)eciai honours. Their chief privilege -namely, tha§ of 
negotiating with the Head of the State personally— has, 
however, little value nowadays, as all States have, to a ^ 
certain extent, constitutional govemnicnt, and this necessi- 
tates that all the important bu8inc.s8 should go through the 
hands of a Fortdgn tiecretarj'. Ambassadors can also claim 
the title of ‘ Excellency,’ and it is assterted that they can at 
all times ask for an audience from the Head of the State to 
whom they an* accredited. 


§ 366. The second class, the Mini.'-ters Phi.ipotcntiary Hiniitwt 


and Envoys Extraordinary, to which also belong the Papal 


* The Ijcague (Vidihration Com- 
mittee conwderwi the dosirnbihly 
ami fcneibility of a revision of this 
ehissiHcation ; see above, J 3fi (n.y. 
The Russian Soviet Giivemment in 
June 191H abolished (he distinction 
as regards their own diplomatio 
envoys ami siibstitutcfi a single class 
of ‘ Plenipotentiary Representative**’ ; 
nevertheless, that Oo\ eminent in 


The Suvie4 Union wtd hUernational 
/><iw« (19,35). p. 181. 

• See above, § 117 (1). 

* Thera is no difference in rank 
between Nvncioa and Legnti a lakre 
or de laUare. A legalus a latere or 
dt htere is a Papal envoy who is a 
Cardinal, whereas a Snneu) is not a 
Cardinal 


Pleni- 

potenti* 

ary and 

Envoys 

Extra- 

ordinary, 


accrediting an envoy indieatos in * While in 1822 su States were repre- 
brackets his class in accordance with sented m Great Britain by ambas- 
ibe 1815-1818 olasaifioaiion ; see aadors (Austria, Russia, Wance, 


Sabinine in BaUetin de llmUtvi Spain, "he Xetherlnnds and Turkey), 
/n/^'rmf'diafre /ntermiiiofud, 8 (1023), their number in 1054 was 46. In 1014 


pp. 214. 215. In December 1028, in Great Britain was re{)resented abroad 

view of tlio friendly relationa between by 0 Ambassadors and 26 Miniatera ; 

(he Soviet Union and Afghanistan, in 1036 by 16 Ambassadors apd 36 

(he diploDiatio representatives of the Mintstors ; in 1045 by 27 Ainbaa* 

two oountries were elevated t<i the sadors and 25 Ministers ; in 1054 by 

rank of ambaasador : eoe Taraoouaio. 46 Ambassadors and 86 Ministm. 
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Litemnndos, are not considered to be personal reptesenta' 
tives of the heads of their States. Therefore they do not 
enjoy all the special honours of the Ambassadors, have not 
the piivilefe of treating with the Head of the State person* 
ally, and ctumot at all times ask for an audience with him. 
But otherwise there is no difference between these two 
classes, except that Ministers Plenipotentiary receive the 
title of ' Excellency ’ by courtesy only, and not by right. 

§ 367. The third class, the Ministers Resident, enjoy fewer 
honours, and rank below the Ministers Plenipotentiary. 
But beyond the fact that Ministers Resident do not enjoy 
the title ‘ Excellency,’ even by courtesy, there is no differ- 
ence between them and the Ministers Plenipotentiary. 

§ 368. The fourth class, the Charges d ’Affaires, differ 
chiedy in one point from the first, second, and third classes- - 
namely, in that they are accredited from Foreign Office to 
Foreign Office, whereas the other classes ate accredited firom 
Head of State to Head of State Charges d’Affaiies do 
not enjoy, therefore, so many honours as other diplomatic 
envoys. 

A distinction ought to be made between a Chargii d' Affaires 
who is the head of a legation and who, therefore, is 
accredited from Foreign Office to Foreign Office, and a 
Charge d’Affaires ad intfrim. The latter is a momher of 
a legation whom the head of the legation delegates for the 
purpose of taking his place during absence on leave. Such 
(*haig4 d’Affaires ad interim, who had better Ite called a 
Charge des Affaires,^ ranks below the regular Charge 
d’Affaires ; he is not accredited from Foreign Office to 
Foreign Office, but is simply a delegate of the absent head 
of the legation. 

{ 369. All the diplomatic envoys accredited to the same 
State form, according to a diplomatic usage, ,a boriy which 
is styled ♦he ‘ Diplomatic Corps.’ The head; of this body, 
ttie Bo-oalled ‘ Doyen,’ is the Papal Nuncio, oi^ in case there 
is no Nuncio a^redited, the oldest Ambassador, or, failing 
Ambassadors, the oldest Minister Plenipoteiiiary, and so 

* 8m Blvfer, i. pp. 4S1-4S2. 
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ou.' As the Diplomatic Corps is not a body legally con- 
stituted it performs no legal functions, but it is nevertheless 
of great importance, as it watches over the privileges and 
honours due to diplomatic envoys.^ 


IV 

APPOINTMENT OF DIPLOMATIC ENVOYS 


Vattil, IT. IS 78. 77 -PhiUuDore, ii. §§ 227-231- CbKo, hi |S 1.'M3.1346— Ny». 
ii. p. 4<e— FauchiUe, S§ 677-680— Wheaton. §§ 217-220- Moore, it. §$ 832- 
635 — Hackworth, iv. §§ 381-383- -l)e Loutcr. ii p. 25-27— §{245- 
249— Satow, {§212 224 — Genet, i pp. 149-265, n. pp. 100>272 — Jlarvard 
RtJtearch (1932), pp 67-77 

§ 370. International Liw has no rules as regards the Person 
qualifications of the individual.^! whom a State can appoint 
as diplomatic cnvoy.s, Stato.s being naturally competent to ol the 
act according to discretion, although of course there are 
many qualifications a difiloniatic en\oy must possess to fill 
.his office successfully. The Municipal Laws of many States 
comprise, therefore, many details as regards the knowledge 
and training which a candidate for a permanent diplomatic 
po.4t must possess, whereas, regarding envoys ceremonial, 
even the Municipal Laws have no provisions at atl. In the 
past the question was occasionally discussed whether women* 
might bo appointed as envoys. Prior to the twentieth century 
history relates only few coses of women diplomatists. Thus, 
for oxample, Loui.>s xi v. of France aeerodited in 1046 Madame 
do (luebriant as ambassador to tlie Court of Poland. Daring 
the eight eemth and nineteenth centuries no such cases have, 

^ In a Note accompanying the * V^rith regard to the diplomatie 
Treaty of Alliance itetween Great status of oertaiu noii-dlplomatic 
Britain and Kgypt of August 26, persons see below, § 417a. 

1936, the latter undertook to consider * See Miniss, Doa europaMcAe 
(he British Ambassador as senior to OtMmU^'Va/Utrerhit i. §{ 127, 128; 
the other diplomatic representatives EmbnsatM oud F<*rfign Courts 
aocrediiod to the King of Egypt: (Anon.), pp. 102-109; PhtlUmore, 
Treaty iSeries, No, 6 (1937), Omd. ii. §134; and Foeberini, 

5360, p. 18. As to the rules of pre- .4m5a«rurirtri dei Seeoli zvU, s miV. e 
eedeooe observed in the United States hm PoHthiu nd DiriMo dipfemotioo 
see Haokwortb, iv. { 410. (1909). 
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it appears, occurred. However, since the First World War 
women have been appointed in a number of oases,* 

Lattenof § 371. The appointment of an individual as a diplomatic 
envoy is annoimced to the State to wliioh he is accredited 
Poww. in certain official papers to be handed in by the envoy to 
^********’ the receiving State. LeUer of Credener {leitre do crianct) is 
the designation of the' dooiinient in which the Head of the 
State accredits a permanent ambassadoi or minister to a 
foreign State. Every such envoy recehes a sealed letter 
of er^ence, and an open copy. As soon as he arrives at 
his destination, he sends the copy to the Foreign Office in 
order to make his arrival known The scaled original, 
however, is handed personally by the envoy to the Hoad 
of the State to whom he is accredited. Charges d’affaires 
receive a letter of credence too, hot as they are accredilwl 
from Foreign Office to Foieign Office, their letter of credence 
h signed, not by the Head of their homo State, but by its 
Foreign Office. Now a permanent dijiloinntic envoy needs 
no other empowering document if he is not entrusted with 
any task outside the limits of the ordinary business of a 
permanent legation. But in ease he is entrusted with, 
such a task as, for instance, tlw' iK'i^otiation of a 
special treaty or convention, he requires a sjiecial 
empowering . document — namely, so-eailed Full Pov'era 
(plrina pouvoira). These are given in letters-paten* signed 
by the Head of the State,® and they are either limited 

' Thun Madame Kollontai wan re m llie iiitrame ^xatninationn <t>r the 
ceived succeiwively by Mexico (see Diplomat u iSenKO on the name terms 
below, 5398 (n )), Norway (in sa men Jtollovring upon a majority 

and Sweden an the diplomatic repre report of an Inter IXt]iartmentaI Com* 

seutative of Russia In 1921 Soviet mitU^e, the Rntish (vovemment an- 
liuasia received a wt man as the iiounM*d in April 1986 that ‘the 
diplomatic repreficnUtive of the Far general interest of the State ‘ would 
Eastern Repubhc In 1936 the not be Ix'tter farved if women were 
United States appointed Mrs, Ruth admitted to the Dnilomatio and 
Bryan Owen as Minister to Denmark nular ScrvHcs No. 6 (1936), 

In 1949 It appointed women diplo ('rnd. rUoU fhiaj decision wim re- 
matic representatives to Luxembourg versod as the resu^ of a report oi a 
and DeumseTk and in J953 to Italy. Government C^iiniiittce in March 
kdift appointed, in 1949, a woman 1946 A email nlunber of women 
(unbaeiador to Sovtet Russia and the have since been appointed to senior 
United States On February 17 posts in the diploumic service. 

1928, the Fnmch Govenunent an * As to Full Poi^ issued to the re- 
notineed in the Jourtial OfficUl that preseutativesofthellritMhDwbijoiis 
women would be admitted to compete see above, 1 946. 
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i> 

or onlimited full powers, according to the requiremepts 
of the case. 

f 372. As a rule, a State appoihts rliiferent individuals Combined 
aa permanent diplomatic envoys to different States ; but 
occasionally, in particular for reasons of economy, a State 
appoints the same individual as permanent diplomatic envoy 
to several States. 

§ 373. In former times Slates used frequently * to appoint 
more than one permanent diplomatic envoy as their repre* sevonl 
sentative in a foreign State. That practice is not altogether 
obsolete. Thus during the Second World War Great Britain 
was represented in the United States, in addition to the 
Ambassador, by one or more persons of the rank of minister. 

It happens frequently that States appoint several envoys 
for the purpose of representing them at congress^ and con- 
ferontiii. In such cases one of the several envoys is appointed 
senior, and the others are subordinate to him. 


V 

EBCEPTION OF DIPLOMATIC ENVOYS 

Vattol. iv. «>.67— Hal). § 98— Fhilbmote, ii. 133 130— Hoore, ir. $$ 63.1. 037, 

638— Haokworth. iv. §f 383, 385. 386— Hyde. i. $$ 420, 422. 42.V-Marteo8. 
ii. S 8 — Cairo, iii. §§ 1353 1356-Pradjer-Koder4, iii. {§ 12.13 l->60— Fiore, 
ii. 1124-Rivier, i. pp. 465-157— Nya, ii. pp. 4IX)-402- 

Snarez, §{ 245-2S0 Genet, ii. pp. 273-312- -Satow, $| 225-274. 

§ 374. Every State is, in ordinary circumstances, bound Duty to 
to receive diplomatic envoys accredited to itself from other 
States for the purpose of negotiation. But this duty extends matic 
neither to the reception of jiemianont envoys nor to the 
reception of temiiorary envoys in all circumstances. 

(1) As regards permanent envoys, it is generally recog> 
nised that a State is a.s little bound to receive them as it is 
to send them. In practice, howeier every full sovereign 
State which desires its voice to be heard among the States 
receives, and srnids, permanent envoys, as without such it 
would, in present circumstances, be impossible for a State 
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to .have any influenoe whatever in international affairs. 
It is for this reason that Switzerland, which in former times 
abstained entirely front sending permanent envoys, has 
abandoned her former practice, *and nowadays sends, and 
receives, several. 

(2) As regards temporary envoys, it is likewise generally 
recognised among those writers who assert the duty of a 
State to receive temporary envoys in ordinary circum* 
stances that there are exceptions to that rnle. Thus, for 
example, a State which knows beforehand the object of a 
mission, and docs not wish to negotiate thereon, can refuse 
to receive the mission. Thus, further, a belligerent can 
refuse ^ to receive an envoy from the other belligerent, as 
war involves the rupture of all jieaceable relations. 

RefoMlto § 375. But the refusal to receive an envoy must not be 
confused with the refusal to receive a (‘ertain individual 
as envoy. A State may be ready to receive a permanent 
or temporary envoy, but may object to the individual 
selected for that purpose. International Law gives no right 
to a State to insist upon the reception of the individual 
appointed by it as diplomatic envoy. Kveiy State can 
refuse to receive as envoy a person obje''tionabIc to itself. 
And a State refusing an individual envoy is neither com- 
pelled to specify what kind of objection it hK.s, nor to justify 
its objection. Thus, for example, most States refuse to 
receive one of their own subjects as an envoy from a foreign 
State.’ Italy refused in 1885 to receive Mr. Keilcy as 
ambassador of the United States of America, liooause he 
had, in 1871, protested against the annexation of the Papal 
States. And when the United States sent the same gentle- 
man as ambassador to Austria, the latter refused to re- 


' Bnt tiuH ia not generally reoog- 
niaed. See Vattel, iv. { 67 . Philli- 
mote, ii. i 1.78 , and Pradier-FodirA 

* la caae a State reeetTet one of 
ite own nbjeete an diplomatio envoy 
of a ionign State, it maot grant him 
aU tiw ^vilegee of aucb envoya, 
in eMing (XtenitorialiW ! the 
oaae of M«arhuf v. (1890) 

M 848. Saa, however. 


Article 16 of the ' Rigleinent car lea 
immunitia diphimatiques,* adopted 
in 189.') by tbt Inatitote of Inter- 
national I.aw l^nniwirr, 14, p. 244), 
which doniea 14 auub an Individual 
exemption (kna iiinadiction. And 
aee below, Ij |04, alth regard to 
taxation. Sta'alao Phiilimore, It 
S 135: Twiaa, I. J 203; Praag. { 70; 
and Marmo inj Rimta, 19 (1940), 
pp. 64 89. 
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ceive him on the ground that his wife was said to be a 
Jewess. Although, as is apparent from these examples, no 
State has u right to insist upon the reception of a certain 
individual as envoy, in practice States are often offended 
when reception is refused. Thus, in 1832, England did not 
cancel for three years the appointment of Sir Stratford 
Cuming as ambassador to Russia, although the latter re- 
fused reception, and the post was practically vacant. In 
188,'), when, as mentioned above, Austria refused reception 
to Mr. Keiley as ambassador, the United States did not 
appoint another, although Mr. Keiley resigned, and the 
legation was for several years left to the care of a charge 
<rafraire8.^ To avoid such conflicts, many States follow the 
good practice of never appointing an individual as envoy 
without having ascertained beforehand whether he is 
pfmiHu gnitit. It is a custoniary nile of International 
Law that a State which does not object to the appointment 
of a certain individual, when its opinion has been asked 
beforehand, is bound to receive such individual.* The 
acceptance of a proposal to appoint a certain individual as 
envoy is called agr^ation. 

§ 376. When a State does not object to the reception Mode aiKi 
of a i)er8on as diplomatic envoy accredited to itself, hfe 
actual reception takes place as soon as he ha~ arrived at tion 
the place of his designation. But the mode t.i;’ reception 
differs according to the class to which the envoy belongs. 

If he 1)0 one of the first, .second, or third class, it is the duty 
of the Head of the State to receive him solemnly in an 
audience with all the usual ceremonies. For that purpose 
the envoy sends a copy of his credentials to the Foreign 
OfSoe, which arranges for him a special audience with the 
Head of the State, when he delivers in person his sealed 
credentials.® If the envoy be a chnrg<i d’affaires only, he 
is received in audience by the Secretary for Foreign Affairs, 

‘ 8w Moon, iv. 1 638, p. 480. And tisani voyisnfnwd. The qneatioii. 
see for a »om«what different account it is bolieTod, ongiht to be answered in 
Satow. 2.31, 232. the affirmative : see, however, Moore, 

* The queetion is of mtenst iv. $ 060, p. 668. 
whether the privilegM due to envoys * Details eoncemiiM leeeptiasi of 
mutt to mated on his journey homo envon are given by Tuiss, i. { 21A 
to an individual to whom leoeption and lUvier. 1. p. 407. 
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to whom he hancls his credentials. Through formal recep* 
tion the envoy becomes affioially recognised, and can officially 
commence to exercise his functions. It is occasionally 
maintained ^ that those of his privileges (exterritoriality and 
the like) which concern the safety and inviolability of his 
person must be granted even before his official reception, as 
his character as diplomatic envoy is considert'd to date^ not 
from the time of his official reception, but from the time 
when his credentials were handed to him on leaving his home 
State, his passports furnishing sufficient proof of his diplo- 
matic character. It is difficult to assent to this view. A 
State cannot be expected to grant diplomatic privileges to a 
person in whose appointment it had not i)een asked to 
concur, by agr^ation or otherwise, and whom it has not 
formally accepted. This applies in particular to members 
of the diplomatic miasion. Thus the Swiss Federal 'I'ribunal 
rejected, in 1949, the claim to immunity put forward by a 
certain Vitianu who had been appointed economic coun- 
sellor of the Roumanian legation in Bemo but was never 
received as such by the Swiss Gov ernment. He v\ as accused 
of and convicted for certain crimes under Swiss law’ com- 
mitted subsequent to his arrival in Switwrland.® 

' See, eg,. ^ of th<* provtoua Kingdom /w rr (18111) <»r> 

editions of thw treatise T L H 102 Soin aUo the ohscnatioii'* 

• In re m KwfHke v. Musinnann (11)28) A (\ 

Jahrbuch fUr tniematwnalfs Itahi 7 at pp. 450. 157 An to thr 

(1050), p. 146 Whilf* the jutigment United Statoi wi* In rf liau (18lK») 
a believed to be fully in ooiifoimity 155 U-iS, 405 iSitiiilarU, it wuw heUl 
With International Law, it may be in fjtnted States f npion and 
obaerved that it ia the dut> of the OubiUhrt -(1050) KS F. Suppl 015; 
receiving State to inform the aendmg A J 41 (1050). p 586 that the mere 
State, within a reaeonable period, that tact that a }M'nion la a iliplomatic 
tia not prepared to accept the person officer in the pDaHeamon of a diplo 
in question. In principle, the diplo- matie passport and visa does not 
matic status and immunities of the entitle him to dipiomatie immunity 
official concerned result not from the if ho has not been formally rec-eivMl 
unilateral act of the sending State but as a reprostmtatUfe of a fonugn State 
from his acceptanee, express or And see Ifackw<trth. voL 4, pp, 406, 
implied, by the receiving State 420, and Hyde Vol. ii.. p. 1243. See 
According to English practice, which also Ihphmaitc * Immumig (Oerman 
is ill conf<*rinity with general practice. Foreign Office) ( W : Annual Ihgcrt, 
»a subordinate meniU'r of a diplomatic 1925 1026, CasA No. 244; In r« 
mMon is not Included m the diplo- Ssmenfi. iM., I9|0-1922, Case No« 21. 
matie list unless and until (a) his For a view difftring from that ex 
name has been * submitted by the pressed in the ^xt nan Ktrupii and 
Head of bis Misdon, and (5) he has Oiese in Z,V. 13v(1026), pn. 317 and 
been recMiiaed and aooepted as such 18-30 respeotiveN. 
by tbe Gowroment of tbe United 
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§ 377. It n^nst be specially observed that all these details 
regardiag the reception of diplomatic envoys accredited to^ 
a State do not apply to the reception of envoys sent 
represent the several States at a congress or conference. AsfannoM. 
such envoys are not accredited to the State on whose JP^.*^**** 
territory the congress or conference takes place, that State Nationg, 
hae no competence to refuse * the reception of the appointed 
envoys, and no formal and official reception of the latter by 
the Head of the State need take place. 


VI 

FUNCTIONS OF DIPLOMATIC ENVOYS 

Rivier, i. f 37 — FauphiUe, |§ 681 081 -Pradjor Kodfre. m S| 1346-1376 — 
lijrde, 1 . 1{ 444 4’i3— Uaokworth, lY. 38# 307 Do Luuter, ii pp 37-39— 

Soaret. K ^2-366- -Oenct, i pp 73-147 . ii pp 358 430 -^Otuart, dtivnean 
DtpUmaite and Consular Pradtet (19.16), pp 236-284- -VVol(’a<it in Hague 
Reeuetl, vol. 60 (1037) (ii ), pp 314 360. 

§ 378. A distinction must be inadi' between the functions On Dipio* 
of permanent envoys and those of envoys for temporary 
purposes. The functions of the latter, who are either envoys m 
ceremonial or envoys political only temporarily accredit^ *^’^'**' 
for the piitiiose of some definite negotiations, or as repre- 
sentative.s at congresses and conferuneea. are cle.o ly demon- 
strated by the very purpose of their appointment. But the 
functions of the permanent envoys <lemand closer considera- 
tion. Their regular functions may be grouped together under 
the heads of negotiation,^ observation, and protection. But 
besides these regular functions, a diplomatic envoy may be 
charged with other and more miscellaneous functions. 

§379. A permanent ambassador or other envoy repre-Negotw7 
sente his home State in the totality of ite international 
relations, not only writh the State to which he is accredited 
but also with other States. He is the mouthpiece of the 

Head of his home State and its Foreign Secretary, os regards 

• 

' Ab to the attitude of the Swim f^rencee see To^beo, Survey^ 1924, 
GoyeromeAt towamis Huanan ‘ob- * 

aerven* et League of Nations con* * For the narrower sense of this 

terra see below, | 477, 

3D 


VOL4 X. 
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oommtinioAtioDs to be made to the State tq which he to 
accredited. He likewise receives communications from the 
latter, amd reports them to hto home State. 

Obtarra- § ggo. But these are not all the functions of permanent 
diplomatic envoys. Their task is, further, to observe atten- 
tively every occurrence which might aflFect the interest of 
their home States, and to report such observations to their 
Governments. 


Protac I 381. A third task of diplomatic envoys is the protec- 
tion of the persons, property, and interests of such subjects 
of their home States * as are within the boundaries of the 
State to which they are accredited. If such subjects are 
wronged without being able to find redre.ss in the ordinary 
way of justice, and if they ask help of the diplomatic envoy 
of their home State, he must he allowed to afford them 
protection. It is, however, for the Municipal Law and 
regulations of his home tState, and not for International 
Law, to prescribe the limits within which an envoy should 
afford |»otection to his compatriots. 

KiMel- § 382. Negotiation, observation, and pn>tcction are tasks 
conarooo to all diplomatic envoys of evtiy State But a 

tiau. State may order its permanent envoys to jterfurm other 
tasks, such us the registration of deaths, births, and mar- 
riages of subjects of the home State, legalisation of their 
signatures, issue of passports for them, and the like. How- 
ever, in doing this, a State must be eareful not to order its 
envoys to perform tasks which are by the law of the receiving 
State exclusively reserved to its own officials. Thus, for 
instance, a State whose laws compel persons who intend 
marriage to conclude it in the presence of its registrars, 
need not allow a foreign envoy to perform a marriage of 
compatriots until afterits registration by the c^cial registrar. 
So, too, a State need not allow a foreign envoy to perform 
givaet which to reserved for its jurisdiction, e^, for instance, 
the examination of witnesses on oath.* ’ 


* j|]id, of tbo mbjeett RivitKt, 3rd Mr., jl (1081 ■1828), pp. 

of othar State* i «** abovo, f 296. SIS MI. 538-641. ' 

* (ita tiMM matter* **« Morelli in 
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§ 383. It is universally rccogmsod that envoys must notAtoton- 
interfere with the internal political life of the State 
which they are accredited. It certainly belongs to their*||*|”^ 
funotions to watch political events and political partiespouties. 
with a vigOant eye, and to report their observations to their 
home States. But they have no right whatever to take 
part in that political life, to encourage one political party,' 
or to threaten another. If they do so, they abuse their 
position. It matters not whether an envoy acts thus on his 
own account, or on instructions from his home State. No 
self-respecting State will allow a foreign envoy to exercise 
such interference, but will either request his home State to 
recall him and appoint another individual in his place, or, 
in case his interference is very flagrant, hand him his pass- 
port and therewith dismiss him. History records many ' 
instailcuh of this kind,^ although in many cases it is doubtful 
whether the envoy concerned really abused his office for 
the purpose of interfering with internal politics. 


VII 


POSITION OP DIPLOMATIC ENVOYS 


§ 384. The privileges which, according to IntemationalDipio. 
Law, are possessed by diplomatic envoys are not lights given 
to them by International Law, but rights given by theObjMts 
Municipal Law of the receiving States in compliance with^*^J^{ 


* See (arose in Bi^glUh fiutorieal 
Review, 44 (1929)» pp. b25 028, on 
the French' Ambaamore* Reporta on 
financial relations with memlwra uf 
the British Parliament, ]077'168l. 

• See* Hall (§ 98**), Taylor ($ 322). 

Moore (iv. 1 640), Hackworth (iv. 
{ 393), and Satow (p. 271), who discuss 
a number of cases, especially that of 
Lord Baokville who received his pass- 
port in 1688 from the l^nit«<) States 
of Americasfor an alleged interference 
in the presidential election. In Oct- 
ober 1927 the Russian Soviet Govern- 
ment was requested by the French 
Government to reoaU its ambassador, 


Law. 

KakoAsky. from Paris, on the uround 
uf a political manifesto signed by him 
and did so : London Timte news* 
paper, October 10, 1927. See also the 
case of Volhiue, First secretary to the 
Russian Soviet Embassy in Paris, 
reported in London Time* newspaper, 

May 12, 1025. See above, § 127a. 

On propaganda by diplomats see 
Aksin in InternatUnud Law and Beta- 
ItOTu rUgesi (Washington), v. (1936) 

No. 7, On the Chinese oooupetion of 
the Rusaiafi embassy buUdingii in 
Peking in April 1027, on aoeoont of 
alleged oommufilst paropeganda, see 
Voehitomi in 36 (1928), pp. 
184-192. 
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aa international right belonging to their home States,* 
However, as such rights are accorded to them by Municipal 
Law in accordance with an obligation prescribed by Inter- 
national Law, the distinction is without substantial signi- 
ficance.* 

Frivilesaa § 385. Privileges due to diplomatic envoys, apart from 
ceremonial honours, have reference to their inviolability 
and to their so-called exterritoriality. The reasons why 
these privileges roust be granted are that diplomatic envoys 
are representatives of States,* and, further, that they could 
not exercise their functions perfectly unless they enjoyed 
such privileges. For it is obvious that, were they liable to 
ordinary legal and political interference like other individuals, 
and thus more or less dependent on the goodwill of the 
Government, they might be influenced by personal con- 
siderations of safety and comfort to a degreo which would 
materially hamper them in the exercise of their functions. 
It is equally clear that if their full and free intercourse with 
their home States through letters, lelegrams, and couriers 
were liable to interference, the objects of their mission could 
not be fulfilled. In this case it would be impossible for them 
to send independent and secret reports to, «>»• receive similar 
instructions from, their home States. For these and various 
cognate reasons their privileges seem to be ins(‘parablc 
attributes of the diplomatic function.* 

vm 

INVIOLABILITY OF DIPI.OMATIC ENVOYS 

Gfotius, li. c. 18, !4-Vattel, it. {j 80-107 -Hftll, Jf 08*--PiuUimon>, 
ii. IS 1S4-17S— Hoora. it. H A57-050~Hackworth. iv. ${ 400-40a -Rivier, 
i. 1 38-Nyii, li. pp. 426.128~FauchiIla. If 684-094 (1)— Sibrrl, pp^ 10.86 

' That diplomatio priTilege ia a queaUons triuch arfew upon thr right 
right of tha enroy'a home State to diplomatic privflcges more com- 
n^bor UiaD of Ui« ruToy himnelf is plex ; seo, fur instifoce, JfiisMaiin t. 
rsetimused in a number of oases; £iigelie[1928]l K.B. 00, inwhiohthe 
fee wMtaaM, /a re Svartt, Svarez t. decision of the Coifi of Appeal waa 
Amras {1818] I Cb. 176. teveiMd by the fouM pf Loida: 

■ The amalgamarioD of the di]rii>- [1828] A.O 433. below, {418, n, 
matic sod ooeiular snirioee into one * 8 m abovw f ISj, 
oomUiMd Mndoe whioh has taken * Note Orntins, >ii. e. 18, |8; 
pboe ill woe ooustriee makes the ' omnia ooactloabeiMa a legato debk.’ 
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" ♦ 

— PttMli6rFod^r6, HI. §§ 1382.l393~M^rignhM, H. pp. 264-273— Flow, 
ii. B 1127-1143 --Calvo. Hi. §§ 14800 4(18-Marten8. li. f 11— De Loutw, 
ii. pp. 44-49--Suare2, §§ 277-281— Travere. u. 837-876, 1326,1342— 
Praag, { 205 — fvatovi*, {§ 312-322 — Oenet* i. pp. 417-426, 640-561— //ofwfrrf 
RoMTch (1032). pp. 96-107, 122 133— Eagleton in AJ., 19 (1926), pp. 
293-314- -(lien© and Strupp in Z P'., 13 (1926), Suppi.— Report by Oiena 
and Maatny for J^eaguc Modification ConimitU^c m AJ ,20 (1926), Special 
SuppL, pjp, 151-175, and comment by Stowell in A,J,, 20 (I92C). pp. 735- 
738--Hur8t in Hague Recueil, 1926 (ii.), pp. 124-151. 


§ 386. Diplomatic; envoys ^ are just as sacrosanct as lioads Proteo. 
of States.* They must, therefore, be affbrcied special pro- 
lection os regards the safety of their persons, and be 
exempted from evtjrv kind of criminal jurisdiction by the^”^^^ 
receiving States. Tlie protection due to diplomatic envoys 
must find its expre.ssion not only in the necessary police 
measures for the prevention of offences, but also in specially 
severe jruinshmeuts for offenders. Tims, according to 
English Criminal Law.'* everyone is guilty of a misdemeanour 
who, by force or jiersonal restraint, violates any privilege 
conferred upon the diplomatic representatives of foreign 
countries: or who sues forth or proi^ecutes t)r executes any 
writ or process whereby the [jerson of any diplomatic repre- 
sentative of a foreign country, or the person of a servant 
of any such representative, is arrested or imprisoned.^ The 


* The agents of unrecognised 
(jiuvernxuento and the agents of 
(iovernmenta only recognised tie JacU) 
arc not, at any rate m Great Bntaui, 
entitled to diplomatic pnvUegea and 
immunities : see Fenton TeriiU Aaeth 
ciaiion v. AVaaj(n (1922) 3H T.L.U. 
259, and Hurst, op, ci/., p. 160. An 
rfalian (k>urt declined to concede 
them to the agent of an unrecogiiiacd 
Government : see the ac tion against 
Vorovbky, reported in 49 Clunet 
(1922) D 189. 

* As to attacks upon them in news- 
papers see Hurst, op. rt/., pp. 132. 133. 
For an affirmation of the duty of pro- 
tection of foreign diplomatic repre- 
sentatives from intimidation see the 
decision of the United States Court of 
Appeals, District of Columbia, in 1938: 
in Frend v. United Rtaies: Annual 
Digeet, 1938-1940, Ckse No. 161. 

* See Stephen*! Digeet of Criminal 

Artioks 97, 


* 7 Anno, c. 12. ^ 3-6. This 
statute, which was |>a.(Ked in 1708 
in consequence of the Russian am- 
bassador in IxindoD having been 
arrested for a debt of C300, has 
always been considered as declaratory 
of the eaisting law in England, and 
not as creating new law. Adair, The 
KxkrriloTxidHy of Ambassadors in ihe 
Sijieenth and SwenUenth Cenlurie$ 
(1929), pp. 237-242, criticises this 
view, but the evidence which he 
adduces cannot be regarded as 
proving his contention. The law 
of many States punishes infractions 
of the inviolability of di}«lomattc 

T ntr as * infractions of the law 
na'«ons*: ' fiespnbltea v. JOt 
hongehampe (1784) 1 DalL 111 ; 
Dickinson. Gases, p. 810: VnUad 
StaUe V. Benner (1830) Baldw. 234; 
Hudson, Coses, p. 780; Haokworth, 
iv. {398; and Hurst, op. ciL, pp, 
128-130. 
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protection of diplomatic envoys is not restricted to their 
own persons, but must be extended to the members of their 
family and suite, to their official residence,^ their furniture, 
carriages, papers,* and likewise to their intercourse with 
their home States by letters, telegrams, and special mes- 
sengers.* Even after a diplomatic mission has come to an 
end, the archives of an embassy must not be touched, 
provided they have been put under seal and confided to 
the protection of another envoy.* 

§ 387. As regards the exemption of diplomatic envoys 
from criminal jurisdiction, the doctrine and practice of Inter- 
tia!*'***' ®*^*®“*^ I**’ egree nowadays* that the receiving States 
hare no right, in any circumstances whatever, to pro- 
secute and punish diplomatic envoys.* For a diplomatic 
envoy must in no respect be considered to be under the 
jurisdiction of the receiving State. But this docs not 
mean that a diplomatic envoy must have a right to do 
what he likes. The presupposition of the privileges he 
enjoys is that he acts and behaves in such a manner as 
harmonises with the internal order of the receiving State. 
He is therefore expected voluntarily to comply with all 
such commands and injunctions of the Municipal Law as do 

^ On the prot^tion uf foreign diplo measure did not applj to the United 
matio and oonsular premised agamat 8tate«, Soviet UuiMia, and the fighting 
picketing see PreuM in 31 (1937), UoniinionB. It waa removed on 
pp. 706*713. In 1933 the United June 19, li>44. For comment thereon 
States Congress paased legislation pro* see Sohwelb in Modern Law Review, 
hibiting the display of banners and 7 (1944), pp. 223*227, 
the commission of specified offensive * 8ee below, § 411. 

or intimidating acts in the neighbour* ^ In former times there was no 

hood of foreign diplomatic or consular unanimity amoogut writers Se^ 
buildings within the Dktnct of PhiUimore. ii. $ 156. 

Columbia: A,J , 32 (1938), Suppl., • This is so although as pointed 

g . IQO. And see for comment thereon out in the Report, published in 1951, 

toweU in A J., 32 ( 1938), pp, 344*.346. of an Interdepartmental Committee 
* See Travers, iii. §f 1337*1359. on Diplomatic and State Immunity, 
* On April 17, 1944, the British there is no Bngludb case directly sub* 
Government announced, as a pre* stantiating that pniposition. See 
cautionary measure prior to the in* Hurst, Cmtded P^tr% (19^), p. 225, 
vaefon of the Continent, the tuspen- and Holland in Current LeM Pro^ 
ekKi of certain diplomatic privileges hUms, 4 (1951), pii 97, 98. The case 
anJl fimili ties such as transmission or of R, v. i^oss, deoiM by the CVnaJian 
feoeipt of telepams in code, despatch Courts in 1947, w(ui oonoeroed with 
and receipt of dipbmatic bags unless immunity of dipl^inatio arcUrea in 
eeoaoredi, the dej^ure of official orimiBal proceed!^ : AMwAIHgiH, 
etttuim or ooosiilar or diplomatio 1946, Gw No. 7|, and, as Ncr v. 
rsprsiODtativea or of their staff. The Lunan, ibid*, 1947, Case No, 72. 
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adt restrict him in the effective exercise of his fxinctions.* 

In case he acts and behaves otherwise, and disturbs the 
internal order of the State, the latter will certainly request 
his recall, or send him back at once. 

History records many cases of diplomatic envoys who 
conspired against the receiving States, but nevertheless 
were not prosecuted. Thus, in 1584 the Spanish am- 
bassador in England, Mendoza, plotted to depose Queen 
Elizabeth ; he was ordered to leave the country. In 1587 
the French amba8sa<lor in England, L’Aubespine, conspired 
against the life of Queen Elizabeth ; he was simply warned 
not to commit a similar act again. In 1654 the French 
ambassador in England, lie Bass, conspired against the life 
of Cromwell ; he was ordered to leave the country within 
twenty -four hours.* 

§ 388. As diplomatic envoys are sacrosanct, the principle Umito- 
of their inviolability is generally recognised. But there is^^ 
one exception. If a diplomatic envoy commits an act ofwiity. 
violence which disturbs the internal order of the receiving 
State in such a manner as makes it necessary to put him 
under restraint for the purpose of preventing similar acts, 
or if he conspire.** against the receiving State and the con- 
spiracy can be made harmless only by putting him under 
restraint, he may be arrested for the time bcm>;, although 
he must in due time be safely sent home. Tb.us in 1717 
the Swedish ambassador in Ijondon, Oyllenhurg, who was 
an accomplice in a plot against King George i., was arrested, 
and his papers were searched. In 1718 the Spanish ambas- 
sador in Prance, Prince Oellamare, was placed in custody 
because he organised a conspiracy against the French Govern- 

^ Jo Novonibf^r 11J35, police offioers answer to the protect of the Minister* 

at Elkton, United States of America, the Govorument nf the United Staten, 

•topped thecarof the Iranian Minister while expreasuiR formal inti, 

to the United States for oxcoeding mated that the privilege of diplomatic 

the speed limit and arrested the imii.'.'tiity imposes upon the person 

occupants of the oar, including the in question the obligation of obsWving 

Minister. latter protested and meticulously the laws and regulations 
offered some resistance. One of the of the country to which he is ac* 
police officers then put handcuffs credited : see Reeves in 30 

upon the Minister and had all the (1930). pp. 05, Ofi. 
oooapants taken to the police station. 

They were immediat^ released. In •See PhiUimoi^ ii. ft 100-105, 
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ment.* It ijiust be emiduurised that a diplomatic env^ 
oannot complain if he is injured in jeonsequenoe of his own 
unjustifiable behaviour,- as for instance in attacking an 
individual who in self-defence retaliates, or in unreasonably 
or wilfully placing himself in dangerous or awkward posi- 
tions, such as in a disorderly crowd.^ 


IX 

BXTERRITOBIALiry OP DIPLOMATIC ENVOYS 

GroUui, ii. e. 18, {{S> lO-Vattoi, ir. HSU-OO-Uall. gSU, 52, 5S- 
Westlake, L pp. 273-283-PhitiimoK, ii. M 176-210 -Twim, i. §| 217-221— 
Moore, ii. H^Sl-SOI, and iv. f$ 660-669-Hackworth, ir, §$4(10411— 
Hyde, i. ){ 426428. 430, 431, 433437, 439443 -4}e<fcken in Hottzendorff, 
iii. pp. 654-660— Nys, ii. pp. 406433— Rivier, i. § 38— Fauohillo, 5§61)6* 
721 (1)— Travers, ii. §§ SST-STS-Pradier.Podi'rt^, in. §§ 1306-1495- 
M4rigiihac, i). pp. 249-294— Fiore, li. §§ 1146-1103- -Calvo, iii. §§ U99- 
1531— Martens, ii. §{12-14 — ^De Louter. ii. pp. 39-41, 49-59 4>nchaga, 
{{ 621 637~4senima, pp. 137-144 — Suarez, §§266-276— Keith’s Wheaton, 
pp. 453470 — Genet, t. pp. 423-69.1— Goule in Repertoire, i. pp. 327-340, 
343-354 — Harvard Reiearek (1932), pp. 49-137 ’•Annuatre, vol 35 (1929) 
(ii.), pp. 307-311 — Vercamer, Des franchisei lUplovuUiquee et epecialement 
de rexUrritorialUe (1891) — Droin, L' exterritonaHid des agtnU diplomatique^ 
(1896)— Ozanam, L^immuniU civile de juridtetton da agente diplomatiques 
(19I2)-Praag. {§ 49-68, 163, 203-226- Satow, §§ 30742a3-Fnt!t h, Jhr 
fHSlkerrechllicKe lieqriff der EtterntorialUai (1917), pp. 4-32, 63 UK), and in 
Simpp, irdri., 1. pp. 39440.1- -Adair. The Exit rntonaliip of Atobarntdote 
in SizUttUk and Seventeenth Crn/una (1929)— Hetlda^a, Ijes immuniids 
des agents diptomatiques (1932)- Ogdon, Juridical Easts of Diplomatic 
Immunity (1936), and in AJ,, 31 (1937), pp. 440-465— St risower m Hague 
Recueil 1923, pp. 237-262— Hurst, i6ki., 1926 (ii.), pp. 124-200 -Hey king, 
JjejdsrritarialiU (1926) — Report for League Codification Committee, cited 
above, { .386— De4k in A./., 3rd ser., 9 (1928), pp. 192-206, 522-567— 
Hurst in HY., 10 (1029), pp M3-HtII in AJ., 25 (1931). pp. 252-260 
— Preusfl in Aew York University Law Quarterly Review, 10 (1932-1033)* 
pp. 170-187, and in /?./. (Genm), 10 (1932), pp. 1-18— Holland in Current 
Legal Problems, 4 (1951), pp, OlAOO— Report on Diplomalie Immunity, Mlso. 
No. 1 (1952), Cmd. 8460-Lyon8 in B,Y„ 3U (19-53), pp, J 16-151. 

ItMUMnibr § 388. The exterritoriality which must Ik* granted to 
djpiomatir envoys by the Municipal Laws of a| the meml)er8 

* ®** PhflHmore, fi. S IS® »o<l 170 : tion of the right {to axerelM juria. 
tArialiftv ' J suggests that diction over an env(§y * upon sufficient 

wnai y. ground of justification is either emeigency’; Hall^referk (2). 

(1) an act of aelf-defenoe against * Boo AiticJe 6 onhe rules adopted 
the Btate whose reprebentative bas by the Institute oflnteniational Law 
offeDdsd^or(2) thatthezeisaressrva- in 1895 (AnnuotVs, }4> p. 241). 
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of the intenuitional community is not, aa in the case of 
sovereign Heads of States, based on the principle joar in parem 
non hobet imperiurnt but on the necessity that envoys must, 
for the purpose of fulfilling their duties, be independent of 
the jurisdiction, control, and the like, of the receiving 
States. Exterritoriality, in this as in every other case, is 
a fiction ' only, for diplomatic envoys are in reality not 
without, but within, the territories of the receiving States.^ 

The term * exterritoriality ’ is nevertheless valuable because 
it demonstrates clearly the fact that envoys must, in most 
respects, be treated as though they were not within the 
territory of the receiving States.® The so-called exterri- 
toriality iDf envoys takes practical form in a body of privi- 
leges which must be severally discussed. 

§ 390. The first of these privileges is immunity of domicile, immunity 
the so-called franchise de VhokL The pre^nt immunity 
of domicile has developed from the former condition of 
things, when the official residences of envoys were in every 
respect considered to be outside the territory of the receiving 

1 8eo Praag, $§ 40-54. of Italian law in an inheritance 

• They are exempt n<»t from legal action : Trenta \ Hagmtst, Atmval 

liability, but from the jiiiisdution of lfK15-l!>37, Crpc No. 03, The 

the courtH of the country to which French C'uurt of Oaaoation held In 1034 
they are aocitxljted. See htchnAun f hat an oSemo committed by a Freneh 
V. Dd Sdar fl930j 1 K.B. 370. aubject Hithinprcmisest covered by the 
See also Hekstin v. Sevpro Stbirsko privilei.e of extrati'mt^ riality could 
OoHudarstf'envoe [1933J 1 K.B. 47 for not lie conaidered aa ha^uig b^n com- 
an unauocessful attempt to invoke mitteii outside France : i/iaiaf^rf 
diploniatio immunity in order to public v. Dame Vaevry, Annwil 

e\'ade a garnlnhee nnlcr. See also the 1933-1034, Xo. 170. In a 

('artier case, decided in 104S by the dmsion given in 1034 the Uerman 
(burt of Appeal of BruaaelH : AuntiaJ Supreme Court declined to accept the 
Oiyed, KMS, Case No. 101. plea of the accused, who had niu^ered 

* Thf modern tendency among the Afghan Minister on the premises 
writers is towards rejecting the of tht* Afghan licgation, that German 
fiction of exterritoriality ; see Frisch, courts had no jurisdution on the 
op, ciU, and Hurst, op. cit., at p. 146, ground that the act was committed 
8^ also NoM-Honry in 54 C/und outside German territory : Afihan 
(1927), pp. 0S3-087.* The Court of Embassy Cose, Annual Digest, T0S3- 
Romo held in 1935 that although the 1934, Case No. 166. For a rejection 
Caieran Treaty of 1929 (see above, of the fiction of extratemtoriaiity see 
§ 106) conferrM upon certain build- also t^^ decisions of the Italian Court 
ings belonging to the Holy See but of Cassation in In re Moriggi {AnnwU 
situated outside the Vatican City DigrM, 1938- 1940, Case No, 172) and 
' immunities granted by international Trenta v. Hagonui (ibid., Cabe Na 
law to the prembes of diplomatic 173). Thia was an amH'tU from the 
representatives,* these premises were cam' referred to above in this 
not to be deemed m situated oiifside note. 

Italy so as to esohide the fpplioation 
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States, and wlwn this exterritoriality was, in many oases, 
even extended to the whole quarter of the town in which 
such a residence was situated. One used then to speak of the 
franchise du qmrtier or the jus quarteriorum. An inference 
from thjs franchise du quartier was the so-called right of 
asylum, whereby envoys claime<l the right to grant asylum, 
within the boundaries of their residential quarters, to any 
individual who took refuge there.^ But already in the 
seventeenth century most States opposed this franchise du 
quartier, and it totally disappeared in the eighteenth century, 
leaving behind, however, the claim of envoys to grant 
s^ylum within their official residences.^ During the nine- 
teenth century all remains of this so-called right 0f asylum 
vanished, and when in 1867 the French envoy in Lima 
claimed it the Peruvian Government refused to concede it.* 


^ however. Crotius, ii. c. 18, 
( 8 : * £x concenione pendet ejusii 
apud quem agit. latud emm juna 

g eotium non See also Bynkers- 

oek, Dt foro Ugatorum, o. 21. 

* Thiia, when in 1726 the Duke of 
Ripperda, first minister to Philip v. 
of Spain, who was accused of nigh 
treason and had taken rofuio^ in the 
residence of the British amliassador 
in Madrid, waa forcibly arrested there 
by order of the Spaniah Government, 
the British isotemment cttinplaineti 
of this act as a violation of Inter- 
national 1.4kw (see Martens, Ta tores 
eilibre 0 ^ i. p. 178). Twenty-one 
years later, in 1747, a aimilar case 
occurred in Sweden. A merchant 
named Spnngor was accused of high 
treason, and took lefiige in tiie 
house of the British nmlHMsador at 
Stockholm. On the refusal of the 
British envoy to surrender Springer, 
the Swedish Government surrounded 
the embassy with troops, and ordered 
the carriage of the envoy, when 
leaving the embassy, to be foUowod by 
mount^ soldiers. At last Springer 
was handed over to the Swedish 
GoeerAment under protest, but Great 
Britain complained and recalled her 
ambassador, as Sweden rcfiisod to 
make the requirqd reparation (see 
Bfartens^ Causes eiUbr^B, ii. p. 52). 
As these two examples show, the 
right of asylum, although claimed 
and often oonoeded* waa nevertheless 


not universally reoitgnised. ft was 
reported — Sunday TittuA January 10, 
1849- that when an ini|uest was Ci>ii 
templated on the three-year-old 
daughter of a 8ovu*t C*on<nilate official 
who died tn an annexe to the Soviet 
Embassy, the Ambassador claimed 
immunity and that, in consequence, 
no inquest was held 
* The South American States, 
Peru excepted, still grant to foreign 
envoys the right to afford asylum to 
pi>litical refugee*! in tune of revolu- 
tion It IS, hoae\er, aoknnaledged 
that this nght is not based upon a 
rule of International Iaw, but merely 
upon local UMige. See Hall, § 52 , 
Westlake, i. p. 282; Moore, ii. (|$ 
281 1^04 , ITackworth, u. §|$ J82. 183 , 
Gilbert in A J., 3 (1<K8>), pp. 502 595 ; 
Robin in /t.C,, 15 (19<)8), pp. 401-508 ; 
Soelle in /f.C., 19 (1012), pp. fi23'634 ; 
Moure, Asylum ui JjsgaUutna and 
Consulaies, and in (1892) (a 

repnnt from the PtAUtral S<si€n^$ 
Quarterly, 7); Tobar y Borgono, 
f anile inter tie d$tfani h droit Inter* 
national (1912); ; Hurst, op. cif., pp. 
214-221 ; Aleindpr in Repertoire, li. 
pp. 34-44; flari^d Research (1932), 
pp. 02 66; Genit, i. pp. 550-556: 
Fonies Juris Oenmum, S$eries B. Sec- 
iioii I, voi. i. (Pari 1) Nos. 1238-1250 ; 
Nervo in AeaJ^ie Dtphimatigue 
fnipmeUionaU, 1(92, pp. 09 ri seq., 
Reals in Hague Nksustf, vol. 63 (1988) 
(i*). pp. 5y-540; lloigpnstam in 
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Nowadays the official residences of envoys are, in a sense 
and in some respects ordy^ considered as though they were 
outside the territory of the receiving States. For the 
immunity of domicile granted to diplomatic envoys com- 
prises the inaccessibility of these residences ^ to officers of 
justice, police, or revenue, and the like, of the receiving 
States without the special consent of the respective envoys.* 
Therefore, no act of jurisdiction* or administration of the 
receiving Governments can take place within these resi- 
dences, except by special permission of the envoys. The 
stables and garages of envoys are considered to be parts 
of their residences. But such immunity of domicile is 

25 (iS4S), pp. 23S>2Si ; liaest&d and guerre d'Eepagne {193S-19S9) (1942) 

others in Annuaire, 43 (1) (195<J), ' Ab to the abaence of immunity in 

pp* 133-205; MoNair in £,y., 28 the case of non- diplomatic premises 
(1951) pp liM 203. That in practice such as the office of a foreign State 
in timee of revolution and of perse- liailway or Trade l>elogatiun see 
eoiion of certain classes of the popula- below, { 454a. * 

tion asylum is occasionally grant^ to ’ Can the official residence of an 
refugees, and respected by the local envoy, if the property of his home 

authorities, there is no doubt ; but State, be coubscated after his de- 

this occasional practice does nut im- parture by the State on the territory 
pair the validity of the general rule of of which it is situated as a measure 
International Law acco^ing to which of rejirisals T During the First World 
there is no obligation on the part of War, on August 25, 1910, the Italian 
the receiving State to grant to envoys Government confiscated the Palais 
the right of affording asylum to de Venice in Rome, which was the 
individuals not belounng to tbeir scat of the Austrian Legation at the 
suites ; see, however, Moore, ii. § 293. Holy See, as a measure of reprisals 
See Scott in 21 (1027), at p. 444. again.d the bombardnunt of Venice 
The Sixth International American by .Austrian aircraft, ^^e Seelle in 

Conference adopted, in February 1928, /f/J., 24 (1917), pp 244-255, and 

a Convention on Asylum which laid below, vol. ii. § 247 
doan that aiiylum granted to political ’ This includes jurisdiction in the 
offenders in legations shall be respected form of enforcement of judgments 

subject to certain specified condi- against immovable property of a 
tions: iSupp]., 22 (1928), p. 158; foreign State if such property is 

Hudson, LetFishkibn, vol. 4. The Con- identical with the legation ouildings 
vention on Political Asylum mlopted or official rmidence of the diplomatic 
by the Seventh International American representative of that foreign State. 
Conference in 1933 amendt^i the See the judgment of the Supreme 
former Convention inasmuch as it Omrt of Ciecho-Slovakia of l>seem- 
forbids the granting of asylum to ber 28, 1929 (Ahvuat Digeeit 1927- 
persons accuM of or condemned for 1928, Case No. 251). reversing, in 
common crimes, or to deserters fiK>m effect, the decision of that Court of 
the amy or tho navy: Hudson, April "1 1928 (ibid.f Case No. 111), 
i^ptelalion, Yol. 6, p. 607r The United This was a case of enforcing an 
States, in an egress reservation, award rendered against Hungary by 
refused to recooniae or to sulMicribo the Mixed Arbitral TribnnaT eatab* 
to the sO'Oalled dootrine of asylum lished by the Treaty of Versaillea 
ai part of International Law. See For an account and criticism of the 
also Bostieu, Droit d'wih dano /e# first stage of the case see De4k in 
ambs49ad4$ et Ugstions au eowr$ de la 23 ( 1929 ), pp. 532 - 594 . 
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granted only in so far aa it is necessary for the inde< 
pendenoe and inviolability of envoys, and the inviolability 
of their official documents and archives.^ If an envoy 
abuses this immunity, the receiving Government need not 
bear it passively. If a oHme is committed inside the house 
of an envoy by an individual who does not enjoy personally 
the privilege of exterritoriality, the criminal must be sur- 
rendered to the local Government.^ Again, on envoy has 
no right to seize a subject of his home State who is within 
the boundaries of the receiving State, and keep him under 
arrest inside the embassy with the inUmtion of handing 
him over to his home State.* 

§ 390a. There is no obligation on ilie part of the fecoiving 
State to grant an envoy the right of affording asylum to 
criminals, or to other individuals not belonging to his suite. 
Of course, an envoy need not deny entrance to criminals or 
accused persons desiring to take refuge in the embassy. But, 
apart from any treaty or established usage to the contrary, 
he must surrender them to the prosecuting Government at 
its request ; and if he refuses, any mea.sun‘H may be taken 


^ In R. T, Ro8 € — a (Isnadiati case 
discussed by Maj^weli Colieo in B. Y,. 
25 (1^), pp. 404-414 — it was hold 
that 'espioni^e reports* removed 
from the Russian embassy by one of 
its employees were not ‘diplomatio 
papers* and that they oould properly 
be produced in court for the purpose 
of evidence. 

* The ease of Nikitsuhonkow* 
which occurred in Paris in 1867, is 
an instance of this. Nikitschenkow, 
a Russian subject not belonging to 
the Russian legation, made an at- 
tempt on, and woundeil, a member 
of tnat legation within the precincts 
of the enHiassy. The French police 
were called in, and arrested the 
criminaJ. The Russian Aovemmeot 
requested his extradition, maintaining 
ihatk as the crime was committed 
inside the Russian embassy, it fell 
exolusivety under Russian Jurisdic- 
fHm; but tbe French Government 
refriMMi extradition, and Russia 
dipped her olaim. 

t An instance fibereof is the case 
of the Chitiase, Sun Yet Sen, which 
oeonmd in London in 1886 . He wae 


a political refugee from China. living 
in i/>Ddon, who whs induced to enter 
the house of the Chinese legation and 
was kept umier arrest there in order to 
be conveyed forcibly to C’hina. The 
Chinese envoy contended that, os the 
house of the legation was ChincHe 
territory, the British Government 
had no right to interfere. But the 
latter did interfere, and Sun Yat 
Sen was released after several days. 
In contrast to this case may be 
mentioned that of KalksUnn, which 
occurred on the (*ontinout in 1670. 
Colonel von Kalkstein. a Prussian 
subject, had fled to Poland for political 
reasons, since he was aceuseil of high 
treason against the Prwuiaii Govern- 
ment. Frederick William, the Great 
Elector of Brandenburg, ordered his 
diplomatic envoy at Warsaw, tbe 
capital of Poland, lo obtain poss^on 
of the person ^ Kalkstein. Co 
Novembalr 28, Ifto, this order was 
oanied out. Kal^tein was secretly 
seised and, wrapfi^ up in a carpet, 
was carried aofbss the frontier 
He was afiterw4Fds exeouied at 
Hamel 
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to indnoe him to do so, short o^ such as would involTO 
w attack on his person. Thus, the emba^y hsay be sur- 
rounded by soldiers, and eTentuaUy the criminal may even 
forcibly be taken out of the embassy. But such measures 
of force are justifiable only if the case is an urgent one, and 
after the envoy has in vain been requested to surrender the 
criminal. It must also be noted that the grant of temporary 
asylum * against the violent and disorderly action of irre- 
sponsible sections of the population ’ ^ is a legal right which, 
on grounds of humanity, may be exercised irrespective of 
treaty, and that the authorities of the territorial State are 
bound to grant full protection to the foreign diplomatic 
missions providing shelter for refugees in such circumstances. 

§ 3906. While, with the possible exception of the most The 
compelling considerations of humanity,® there is no right to 
refuse fn surrender to the territorial State persons who have between 
been granted asylum within diplomatic premises, the posi- Pw. 
tion is different where the right to grant asylum, and the 
duty by the territorial State to respect it, are expressly 
recognised in a treaty— as is the case in numerous treaties 
concluded between Latin-Anierican States.® In the Asylum 
case between Colombia and Peru the International Court 
of Justice, confronted with the interpretation of a treaty of 
that character, held that although, in the first instance, the 
head of the foreign diplomatic mission is entitled to determine 
whether a case for grantmg aslyum, in conformity with the 
treaty, has arisen, such determination is not conclusive. 

‘ The principles of international law do not recognise any 
right of unilateral and definitive qualification [of the right 
to grant asylum] by the State grantmg diplomatic asylum.’ * 
However, in case of disagreement between the States in 


^ Aiyilum case between »Oolombia 
and Peru, LCJ, Rt'po/rU, 1950, p. 187. 
See also the Resolution adopted in 
1950 by the Institute of International 
Law at Bath : ^aaiiatrs» 43 (1950) 
(ii.), p. 377. Article 3 (2) lays down 
that ^asylum may be gnmted to every 
individual whose ii&, person or liberty 
are thiestened by violence emanating 
from local authorities or against wfaioh 
local authorities m man^tly not m 


the position Eo offer protection, which 
they tolerate or to which they incite.’ 

' An exception which defies legal 
definition in advance and whith must 
be cliivied as commg withm the 
category of humanitarian interven- 
tion (see above, { 137). 

’ As, e.g.. in the Havana Gonven- 
tion of 1928 referred to above, p. 63, n. 

* /.C.J. 1960, p. 274. 
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questiuii whether asylum has bemi properly granted in 
pursuance olf the treaty, the territorial State is not entitled 
to take unilateral action to enforce the surrender of the 
person concerned. Recourse must be had to some impartial 
agency, judicial or other, for rt'solving any disagreement on 
the question. If the territorial State demands that that 
person be sent out of the country, it must issue a safe-conduct , 
when it does so, the diplomatic mission is under a duty to 
arrange for his departure. A serious difficulty arises if, 
as was the position in the Asylum case, it is held that the 
asylum was not granted in accordance with the treaty ^ and 
must be terminated and yet, having regard to the terms of 
the treaty prohibiting the surrender of persons accused of 
political offences, that there is no obligation— and no right- 
to surrender him. It is believed that in such coses it is within 
the province of a court to resolve the difficulty by a 
decision laying down which of the two conflicting rights must 
prevail in law,* a task which the Internationa] Court of 
Justice preferred to leave for direct settlement by the parties. 


Ssemp- § 391. The second privilege of envoys in reference to their 
^1*”® exterritoriality is their exemption from criminal and civil 
Jwitdio jurisdiction.* As their exemption from criminal jurisdic- 
tion is also a consequence of their inviolability, it, has 


* Tho Court held that tlw* fp-ant of 
Mylum in the cane before it did nut 
arue out of an * urgent oase ’ tn the 
meanug of the treaty, seeing that 
there was no question of sheltering 
the refugee in question, who was 
prosecuted by the autbonties tor 
rsTolutionary activityp from violent 
and disorderly action of irrespqpsible 
sections of tho population. However^ 
wbde in the view of the Court * asylum 
cannot be opposed to ihaoperation of 
justice/ it can be invokea and mam* 
tamed where * in the guwe of justice, 
arbitrarr action is substituted for the 
role law/ i.s if admimstration of 


ipstioe is 'aorrupted b^ measures 
clsariy prompted by political aims’ 






IdUdal 

Doiweni 


J. B^porbk 1951, p. 83. It is 
» that the province of the 
ftmctkni is to decide not onl^ 
tiie etiiteiioe of a right and 


the absence thereof but aho to deter- 
mine which of two valid legal fiositions 
IS to pr(*vail. For an inainictive 
analysis of some aspects of the rase 
see Fitzmaurice iii B T., 27 (1950), 
pp. 31 41 . In cases of this des( ription 
a substantial difficulty confronting an 
international court is the necessity of 
interpret mg against the background 
of general International Law, includ- 
ing m particular that relating to 
prohibition of tutervention, an m- 
stitntion fpeculiar to the pohtioal 
obmate and tracUtion of a paittoular 
region of the woild. For a discussion 
of this case see ifso Barcm Tretlei in 
RmUn E$pannliik 3 (1950), pp. 753* 
801 ; Alona Eva^ in A J.. 45 (1951), 
pp. 755-782 ; Mcigenstem in LQ ft., 
87 (1951), pp. 381-382. 

* See l)icey, tpp. 207 215, and 
WeiUake, Pnva^ InUnuatoiud 1x10 
(7th od., 1925). 206-280. 
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already been dmcussed,^ and we have here only to deal with 
their exemption from civil - jurisdiction. No civil action 
of any kind as reganls debts and the like can be brought 
against them in the civil courts of the receiving State.^ 
They cannot be arrested for debts, nor can their furniture, 
their motor-ears, their horses, and the like, be seized for 
debts. They cannot be prevented from leaving the country 
for not having paid their debts, nor can their passports be 
refused to them on this account.^ But the rule that an 
envoy is exempt from civil jurisdiction has certain excep- 
tions : namely, (a) if an envoy enters an appearance to 
an action against himself and allows the action to proceed 
without pleading his immunit3’ ^ ; or (b) if he himself 
brings an action under the jurisdiction of the receiving 
State, whereupon the courts of the latter have civil juris- 
diction Over him to the extent, it is submitted, of enforcing 
the ordinary incidents of procedure, including a set-off or 
counterclaim by the defendant arising out of the same 
matter, but oven then not so as to enable the latter to 


‘ See above, §§ 387, UStS. 

* SfK* Ozanam, op. rif., pp. 110- 188. 

* Id England even the hHue of a 
writ of BumroonA cornniencing an 
aotioft, • apart from any question of 
Borvice of it or of obtaining judgment 
upon it, Ib apparently aithiri the 
prohibition of the Btatutc of Anne, 
0 . 12, and is null and void : Musurus 
lie^ \ . OmUban ( 1894] 2 Q.il. 352. 

The immunity applies equally to 
^ dobtB and other obligationa incurred 
before the beginning of the diplo- 
matio miasion : see Hurst, op. eit., 
p. 177. 

* Thus, when in 1772 the Prrneh 
Government refused paasports to 
Raron de Wreeb, the envoy of (he 
Landgrave of HcsBe-Cassel at Pans, 
for not having paid his debts, all the 
other envoys in Paris complained of 
this act of the French Government 
as a violation of International Law 
(see Martens, CatiM ciUbrfs, ii , 
p. m). 

* But even when he has waived 
his immunity down to jndment, he 
can stilh so long as hia diplomaiio 


miasion continues and fur a reason* 
able period after its termination (see 
brloii, § 4(1G (n.)), plead his im- 
munity as a bar to the execution of 
the judgment : lo r#' Suarez, Suarez 
V. Suarez [1917] 2 Ch. 131; [1918] 

1 Ch. 170. The imri";nity being the 
right of the sending Sute, its waiver 
is said to require the lonsent of the 
Government of that State or of the 
diplomatic person’s official superior; 
but it is not clear what Rteps an 
English court wiU take to ascertain 
whether or n<»t that consent has 
been given : In re Republic of 
liofitia Exploralitm Syndicate [1914] 
1 C’h. 139 ; In re Suarez, supra. Bee 
also Bobrik. Die liedeutung dor Kx- 
territorialitrti der Gcfandten /Sr den 
Ztrilproze^* (1934). In Fricdberg y. 
Santa Cruz a New York State Court 
held in an action for damage', arising 
out of a motor-ear accident that the 
defen.) at had waived his immunity 
by appearing and, also, that obtaining 
a motor-car driving licence amounted 
to a waiver of immunity ; 84 N.Y.S. 
(2d) 148 ; Annual Digest, 1948 Case 
No. 103, 
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reoover firom the envoy an excess over and above the 
latter’s claim.* (c) The local courts also have jurisdiction 
as regards immovable property held within the boundaries 
of the receiving State by an envoy, not in bis official 
character but as a private individual,* and (df) in some 
coimtries (but not in Great Britain), as regards mercantile* 
ventures in which he might engage on the territory of the 
receiving State.* 

WwTfrof § 391a. While, in some respects, the principle of diplomatic 
from 8«it is open to the same sort of objections 
Abm of as is the immunity of foreign Governments ® and while argu- 
ma^o ments adduced in its support often partake of a certain 
Privilcgo. degree of artificiality,® it does not, in general, give rise to 
serious difficulties or to abuses resulting in denial of legit- 


* This in mainly based upon infer- 
ence from the position of a foreign 
monarch or State when suing as 
plaintiff ; see above, § 1 ISo, n* 

^ There does not ajipear to be any 
English decision which is authority 
for this proposition, but note in 
Magdalena Steam I^arigaiion Co, v. 
Mart%n (1859) 2 E. and E. 94, at 
p- 111, that the envoy is referred to 
by Lord Campbell, C.J., as * having 
no real prviperty in England/ an 
allegation whieh it was considerctl 
necessary to plead; and, more ex- 
plicitly, in /a re Suarea [1917| 2 Th. 
at p. 138. See Vattcl, iv. $ 115. 

As to the duration oi immunity 
firom civil process for a reasonable 
period after termination of the 
diplomatic mission see below, §4(/6 
(n.). Immunity extends not only 
to actiona affecting uncontested pro- 
*p6rty hut also to those in whioh the 
title in goods is in dispute: Th 
Amazone (1940) P. 40. 

* The statute of 7 Anne, g. 12, 
does not exclude an envoy who em- 
barks on mercantile ventures from 
the benefit of the Act ; see the case 
of Ma^fna Steam Naingraion Co. 

Martin, supra, removing a doubt 
left in Taylor v. Bui (1854) 14 aB. 
4%1. Bat that exemption does not, 
according to the' Act, apply to the 
envoy’s lervsAte, See also Westlake, 
|.m, and Praag,H 85-87. 

* As to the recent tendency of 


Italian courts to distinguish between 
immunity from jurisdiction for acta 
done 111 the c-xercisc of the diplo- 
matic mission and that fur acts done 
ill the envoy's private capacity see the 
case ('ominu v. Kite before the (Jtuirk 
ot Oissation on danuary 3), 1922, in 
Biriela, IS (1924),>p. 173; but note 
the protest of the doyen of the 
diplomatic corps at Home in 2./., 32 
(1924), p. 474 (n.), and Annual Digest, 
1919-1922, Case Xo. 202. A^^oom- 
parison of two, not easily reconcil- 
able, decisions of the Couit of Rome 
-//(irn> Lurie v. Steiinnann and 
Berrufchetti v, Putg y Caemitrn 
{Annual Digest, 1027-102K, ( Ws Nos. 
240, 247)-'-shows the difficulties in- 
herent in the attempt to distinguish 
between activities of a public and 
those of a private character. 

‘ See above, { il5ad. 

® This applies, for instance, tn the 
occasiffnal reference to the dignity or 
inde|xmdence of foreign States oV to 
the argument that the normal func- 
tioning of the '^diplomatic mission 
would lie Impaiml ii its members were 
subjected to the jiirisdiction of courts. 
It will be noted that the principle of 
immunity does inot absolve diplo- 
matic persons the necessity, 
when sued, of appearing befoire the 
court for the puniosc of pleading to 
the junsdiction md that, at least to 
that extent, ino^nvenjence or pub-* 
Ileity cannot he avoided. 
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imate legal remedies.^ This is so on account of the widely 
adopted practice of voluntary waiver of immunity. Thus 
in the United Kingdom in case of unsuccessful efforts to 
obtain satisfaction from a person entitled to diplomatic 
immunity, the matter is usually referred to the Foreign 
Office, which seeks either to obtain a waiver of immunity 
with the view to submission of the dispute to a court or to 
secure agreement of the diplomatic jierson in question to 
resort to private arbitration. Sucli intervention is, as a rule, 
successful. In the absence of response, the head of the 
diplomatic mission concerned i.s informed (hat that person 
can no longer be accepted as an individual holding a diplo- 
matic appointment. The principle that immunity is granted 
for reasons connected with the true pui*pose of the mission, 
and not in order to enable individuals to avoid liability 
generally, is clearly recogni.scd in the Convention on the 
Privileges and Immunities of the Unittd Nations.^ Tliat 
Convention lay.s down expressly* that privileges and im- 
munities are granted to officials in the interest of the United 
Nations, and not for the personal benefit of the individuals 
themselves ; that th(* ♦Secretary-General shall have the right 
and the duty to waive the immunity of any official when, in 
his opinion, the immunity would impede the course of 
justice and when it can be waived v^ithout prejudice to the 
interests of the United Nations ; and that> the Uni^ d Nations 
shall make provision for ajipropriate modes of settlement of 
disput>e8 arising out of co^tracl.^ or other disputes of a private 
law cliaractcr to ^hich the United Nations is a party and 
involving an official of the United Nation*^ in eases in 
which immunity has not been waived.* 

§ 392 . The third privilege of envoys in reference to their Ex^np- 
exterritoriality is exemption from subpoena as ^1 nesses, 

^ Tn ParHf v. Uog^n All * See below. § 417a. M Wit^ 

E.R. 4S. it WM held that the ivfusa] * lu Section 20. aeaaea. 

of a landlord to give oonaent tcp a sub- ^ See alao l^elow, 1 4l7o. In the 
letting to a diplomatio pereon, on the TniU*' Kingdom eve^ pemon poe- 
ground that owing to diplomatu* ncaaing dipTomatio immunity and 
privilege he might be deprived of holding a motor'Cax licence must be 
remediee otherwise available t4> him. insunMl against third-party risks, 
was unreasonable. The Court pointed For the application of that practice 
out that such persens do not hiibitU' soc Dhhnwn v. M iS»f>iar (1930] 
ally abuse their piivilego* 1 K.B 376. 

VOL. T* 3 E 



diplomatic envow 


802 


[§393 


No envoy o»n be compelled, or even requested, to appear as 
ft witness in ft civil or criminal pr administrative oourt,^ nor 
is an envoy obliged to give evidence before a commissioner 
sent to his house. But if he chooses for himself to appear 
as a witness, the courts can make use of his evidence. 
Thus in 1881, at the trial of one Guitoau >for the murder of 
President Garfield, the Venezuelan envoy, Sefior Comancbo, 
who was present when the crime was committed, appeared 
as a witness for the prosecution, tlie Venezuelan Government 
having authorised him to do so.* 

BMmp- § 393. The fourth privilege of envoys in reference to their 
®*te*Titorialitv is exemption from the police of the receiving 
States. Orders and regulations of the police do not in 
any way bind them. On the other hand, this exemption 
from police does not carry with it any privilege for an 
envoy to do what he likes as regards matters which are 
regulated by the police. He is expected to comply volun- 
tarily with all such commands and injunctions of the 
local police as, on the one hand, do not restrict him in the 
effective exercise of his duties, and, on the other hand, an* 
of importance for the general order and safety of the com- 
munity. Of course, he cannot ho punishc4 if he acta other- 
wise, but the receiving Government may recpiest his recall, 
or even be -justified in taking other measures of such a 
kind as do not affect bis inviolability.’ 

Exemp- § 394. The fifth privilege of envoys in reference to their 

Tum xiui exemption from taxes and the like. As 

the like envoy, through his exterritoriality, is considered not to 


* A remarkublo raito of thin kind 
IB that of the Dutch envoy in Wash* 
ingtoni Dubois, which happened in 
1856 A case of homicide occiirroii 
in the presence of M. Dubois, and 
as his evidence was absolutely 
necessary for the trial, the Foreign 
Secretary of the United Stat^ 
asked Ihibois to appear before the 

C urt aa a witness, recognising the 
!t that Dubois had no duty Ut do 
so. When Dubois^ on the advice 
of all the other diplomatic envoys 
in Washington, refused to comply 
with this desire, the United Stated 
brought the matter before the Dutch 


Government. The latter approved 
of Dubois* refusal, but authorised 
him to give evidence under oath 
before the American Foreign Secre- 
tary. Ah. however, such evidence 
would have had no value at all 
according to the local law, Dubois* 
evidence was nQ|t taken, ami the 
Government of Jhe Unitwl States 
asked the Dutch ffevemmeut to recall 
him (see Whartoh, i. { 98 ; Moore, 
iv. { 662 ; and Uafvo, iii. f 1620). 

* See Moora, { 662 ; Scott, 
Cans, p. 299. n. 18. 

» See Hill in ^AJ., 25 (IMl). 
pp. 263, 254, 261-916. 



§ 394 ] BXTBREITOBIALmr OF DIPJ/>MATIO ENVOYS 803 

be subject to the territorial supremacy of the receiving 
State, he must be exempt from all direct personal taxation, 
and, therefore, need not pay income tax or any other 
direct taxes. As regards rates, it is necessary to draw a 
distinction. Payment of rates imposed for local objects 
from which the envoy himself derives benefit, such as 
sewerage, lighting, water, night-watch, and the like, can be 
required of the envoy, although often ^ this is not done. 
Other rates, however, such as poor-rates and the like, he 
cannot be requested to pay. As regards customs duties. 
International Law imposes no obligation of exemption 
therefrom. In practice, and by courtesy, however, the 
Municipal Laws of many States allow diplomatic envoys, 
within certain limits, to receive free of duty goods intended 
for their own private use.* If the house of an envoy is the 
property of his home State, or his own property, the house 
ni'ed not be exempt from property tax, although it is often so 
exempted by courtesy of the receiving State. Such property 
tax is not a jiersonal and direct, but an indirect, tax.* 

* As, for instanoe, in Englaiiti, For an alleged abuse of privilege 

where the payment of local rates by attempting to ship from Greece 

cannot be enforo<Hl by suit or distress objects of archaeological value packed 

against a raenilier of a legation ; see in an envoy's luggage see ^ndon 
Park%mon v. Poittr (1885) 10 Q.B.1>. TtwM newspaper, November 6, 1927. 
152, and Macartney v. Garbutt (1800) On diplomatic immunity with regard 
24 Q.B.D. 368. See also Westlake, to the prohibition la as in the United 
i . p. 278. It Hhouid \hs noted that States see Preiias in 3rd ser., 

the two cases mentioned in this note 13 (1932), pp. 184-202, ind in 3/irAi- 

rest on a local Act, 35 (ico. 3, u. 73, gan Law RevUw^ 30 (1931-1932), 

s. 190, relating to the parish of pp. .333-348. 

St. Marylebone in London, As to ’ The account, in the text above, of 
evcmption from taxation in the diplomatic immunity from taxation 

Unitdl States see the detailed survey is necessarily of a general character, 

in Hackworth, iv. 400-412. Si^ It Is not intended as a guide to the 

also In the Matter of a Referevci practun? of any particular State. For 

to Ike Pou>rrit of the Corporaiitm of the that practice differs considerably, in 

LV/yo/OffttKMi, etc., where the Supn*rae matters of detail, from countiy to 

Court of Canada held that no rates country. However, it may be useful 

could be levied on buildings owned to give here an account of the position 

and occupied by foreign legations. in the matter of immunity from 

A minority of the Jud^ hehl that taxation enjoyed by members of 

rates could be imposed, but that their foreign diplomatic missions in the 

payment could not lie enforced . Uiiiteu '^inmiom. (A) National Taxa^ 

Canada Reporu 11943] SC.K. turn: (a) Income Tost: Diplomatic 

208; >(snftftl Dtpasl. 1941-1942. Case emoluments, salaries or wages received 

No. 106. by a Head of Mission or by any 

* See Harvard Ruearch (1932), pp. member of his official or domestic 

107-113; Lyons in B.F., 30 (1953), staff (except a Britiab subject on the 

pp. 138-161.' official staff) in return for his duties in 
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Ri(ht oi § 396. A sixth privilege of envoys in roferenoc to their 
exterritoriality is the so-called Right of Chapel {droit de 
ehapeUe or droit du ctdie). This is the privilege of having 
a private chapel for the practice of his own religion, which 
must be granted to an envoy by the Municipal Law of the 
receiving State.^ 

connection with the Mission, are haring been received by Her Bfajesty'a 

treaty as exempt from United King- Government in a iliplomatioaUv privi- 

dom income tax. No title to exemp- Icged capacity are exemptea from 

tion is recognised in respect of any parent of motor-car licence duty 

othereaminga in the United Kingdom, and also from the fee normally pay- 

investment income arising abroad is able on the issue of mottir driving 

tieated as exempt from tax, but no Iicenotn. (d) Licence Dnky : 

title to exemption is recognised m Subject to fulHiment of the require- 

respect of income from investments m ment of reciprocity, all members 

the United Kingdom, except that a of the Uiplomatio (kirps (except 

Head of Mission is allowed exemption menial servants) are exempted from 

in respect of mcome dorivett from the fees ihargealilc on the issue or 

British Government securities. Where renewal of wireless licences (including 

a property ui occupied for diplomatic those m respect i^f television receivers) 

purposes, including the personal retud- (B) Acral Tatafum Subject to ful- 

enoe of any member of the olQEioial or filment oi the requirement of reci- 

domestio staff (except a British sub- proeity, niemk'n of foreign diplo- 

jeot on the official staff), exemption is matic missions (excluding menial 

given from tax in respect of such servants) are groiiUsI exemption from 

property. In cases where a privileged that portion of the hual rates leviable 

person has mcome liable to tax in the on their residences whii h represents a 

united Kingdom, the usual statutory eontnhution lowAisis the ciwt of those 

reliefs are not set off against that municipal services from which they 

income before an assessment is mmle are fleeme<l not to denio direct bene- 
(b) Cwitme Franchxee All Heails of fit. The pronoriion thus remitted 
Diplomatic Missions are granted ex- amounts to approximately two-thinis 
emption from examination of baggage of the total rate leviable. In matters 
on first arrival pnd subsequently on the of taxation the French Court of 
production of a baggage pass and are Cnssation clearly diHtiuguisbes be- 
given facilities for the dutv-free twoon income df*nved from ooro- 
delivery of imported packages for mercial activities and that from other 
their personal use and that of their sources. The first is subject to 
families. This privilege extends to taxation. See Thanu v. Htnieier oj 
packages impoite<l by parcels pu^ Finance^ Jnnual Dvteet, 1039-ld2KK 
and to imported goods deposited in Case No. 101. The Italian Ontrai 
a bonded warehouse. Subject to M- fommissioii for Direct Taxes held in 
filment of the requirement of reci- 1041 that Italian nationals on the 
procity, these facihtios are extended staff of foreign legations did not enjoy 
also to diplomatic officers of the rank immunity from taxation; fn rt lii 
of Counsellor, Secretary and Attachd ; Sorbelhf Annual fhgeei, 1041 1942, 
these officers are not, however, eligible Case No. 108. 
to bold Customs Baggage passes. * A privilege of great value in 
Exemption from Customs duty m- former times, when freedom of 
eludes also exemption from ' pur- religious worsht| was unknown In 
chase tax levied along with the most States, has at present a 
^duiy at the time of im^riation on histonea) value only. But it has 
tom which Sro liable to the tax. not disappi^aredi and might become 
(e) Metot^Car Lkmet £hUy ' All mem* again of practicni importance in case 
bm of the Diplomatic Corps (except a State should |in the future give 
menial servante) whose names are way to reactioniry intolerance. It 
recorded in the Foreign Office as must, however, }>e emphasised that 
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§ 396. The geventh and lagt privilege of envoys in refer* Self jurw • 
ence to their exterritoriality is self- jurisdiction within certain 
limits. As the members of an envoy’s retinue are considered 
to be exterritorial, the receiving State has no jurisdiction over 
them, and the home State may the^efo^(^ delegate civil and 
criminal jurisdiction to the envoy. But no receiving State 
is required to grant self-jurisdiction to an ambassador 
beyond a certain reasonable limit. Thus, an envoy must 
have jurisdiction over his retinut^ in matters ol discipline, 
he must bo able to older the arrest of a member of his 
retinue who has committed a crime and is to be «^ent home 
for his trial, and the like. But no civilised State would 
nowadays allow an envoy himself to try a member of his 
retinue, though in former centuries this used to happen.^ 

X 

POSITION OF DIPLOMATIC ENVOYS AS REGARDS 
THIRD STATES 

(itrotius, 11 . V. 18» 5 6 — Vattol, iv. 84-86 — Hall, §§ 99-101 -Phillimore, ii, 

i:2-176- Moore, iv ^ 613. 044- Wheaton. §$ 244-247 -Hyde, i. § 432-^ 

HelTter, § 207— Rjvier, i. J 39 — N>8, n, p 445 — Pradier-FcKJ4r4, lii. { 1394 
- Fiore, II. §S 1143, 1144 — Calvo, in. ^ 1532-1539— Praag, § 227— Satow, 
pp. 220-237 — Tra\crs, ii. { 870— Hurst in Hague Recwil, 1926 (ii.), pp. 

222 229, 234 230 - Yeh Sao-hang, Lea pnvtUgn el U$ immunise du agenls 
iiiphmalique a Vt'gard dee £tale tiere (1938)— Harvard Htsearch (1932), 
pp 85 89 

the right of chapel nmJ only enToy to congratulate James t. upon 
comprise the privilege ot religious his accession to the throne. On 
worship in a private chapel insido the very day of his arrival certain 
the nSicial residence of the envoy, members of his retinue fell into a 
No right of having and tcdling bells brawl with some Englishmen, and 
iiee«i l>o granted. The prnilege one of the latter was killed. Sully 
includes the oiHce of a chaplain. >vlu> had the murderer seised, and called 
must be allowed to perform every together a jury of some Frenchmen 
religious ceremony within the chapel, who had accompanied him to London, 
such as baptism and the like. It This jury condemned the culprit to 
fur^er includes permission to all death for murder, and he was handed 
the compatriots of the envoy, even over to the Mayor ut London to be 
if thev do not belong to his retinue, executed. However, the O^unt of 
to take part m the service. But Beaumont - Harley, the permanent 
the receiving State need not allow Freni, ambassador in London, ob- 
its own subjeota to take part tlierem. tained fniia James i. a pardon for 
‘ The Duo de Sully, then Marquis the convicted man (see Martens, 
do Kosny, was sent in 1603 by CauM edUbrea, i. p 331, and Satow, 

Henri it. of France on a special S869» See also the two oases reported 
mission to England, as a ceremonial by Oalvo, tii. { 
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Poi^iU* § 897 . Although, when an individual is accredi^ as 

^^^***®*‘ diplomatic envoy by one State to another, these two States 
alone are directly concerned in his appointment, yet the 
position of an envoy must be considered in those cases in 
which he comes in contact with third States. Several such 
oases are possible. An envoy may travel through the 
territory of a third State to reach the territory of the 
receiving State. Or, again, an envoy accredited to a belli- 
gerent State and living on the territory of the latter may 
be found there by the other belligerent who is in military 
occupation of such territory. Thirdly, an envoy accredited 
to a certain State might interfere with the affairs of a third 
State. 

MveiUii ^ ^ envoy travels through the territory of a 

througli third State incognito or for his pleasure only, there is no 
doubt that he cannot claim any special privileges whatever. 

State. He is in exactly the same position as any other foreign 
individual travelling there, although by courtesy he might 
be treated with particular attention. But matters are 
different when an envoy, on his way from liis own State 
to the State of his destination, travels through the territory 
of a third State, as may happen when the sending and the 
receiving States are not neighbours. Now , as the institution 
of legation is necessary for the intercourse of States and 
is firmly established by International l^w, there ought to 
be no doubt that such third State must grant the right 
of innocent passage (jus iransiius innoxii) to the envoy, 
provided that it i.s not at war with the sending or the 
receiving State.^ But other privileges,^ especially those of 

^ It was reported in the UniUd and Vat tel. also Adair, Tht 

SiaUB Daily of November 6. 1D2C, ExUrritonajlUy of Ambaamdnn in lAt 
that the United i^tatea Government Sixteenth and Seventeenth Venturiee 
refiued to g^nt a ewa to a dijdomatic (1929), pp. 110.1U. Heo AW ChUt 
representative of the Runaian (Soviet Gold Mining Op. v. Slanco (18^) 4 
Government to enable her to travel T.LU. 340 dictum by Maniaty 
through the United States to Mexico in favour of immunity from civil 
vrhich State she vaa accredited), proceea); irihim v. Jmneo (1989) 
on aecount of her aaBociation with 4 N.Y. Supp. 714, Spott, Caeei, 
CMmimuttiat propaganda. 293 (imraunity>f from civil proceaa 

* The matter, which baa alwaya granted by thi Superior Court of 
been diapnted, is fully diaciiaaed by the City of Newlr York); Oofitm 
Twiaa, i. { 222, who alao quotoa the v. Carhone (J924) 206 N.Y. SuppL 40 
ophiiooa of Grottna, By^erahoek, (where the aam# Court, while aetting 
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inviolability and exterritoriality, need not be granted to 
the envoy. Moreover, the right of innocent passage does 
not include the right to stop on the territory longer than 
is necessary for the passage.’* 

No right of iMiHsage need lio granted if the third State 
is at war with the sending or receiving State. The envoy 
of a belligerent who travels through the territory of the 
other belligerent t«» reach the place of his destination, 
may be seized and treated as a prisoner of war. Thus, in 
1744, when the French ambassador, Mar^chal de Belle- Isle, 
on his way to Berlin passed through the territory of 
Hanover, which country was then, together with England, 
at war with Franco, he was made a prisoner of war and 
sent to England. Again, in August 1917, after Cuba had 
entered the First World War as an Allied Power, Herr von 
Heinrichs, formerly .secretary to the German embassy at 
Madrid, was arrested and made a prisoner of war when 
landing at (favana from a Spanish steamer on which he 
was proceeding to .Mexico, whither he was being transferred. 
On the other hand, the envoy of a belligerent who travels 
to a neutral destination on a neutral vessel may not be 
forcibly remrived and made a prisoner of war while the 

a8i(lfianorfierforarrc<at indiAorcp pro- Itoraiisc he uas a French refugee 

cee<lingfi, declineti to grant immunity naturalised in America and was 

from civil process not involving rcportrcd to have made speeches 

arrost). In Ji^rgman v De Sieges th** ,tgain‘»t the Emftror Napedenn 

United States ('iremt <\mrt of Appeals Souk* at once left Calais, and the 

fliamisHod an action in tort brought French Government declared, dining 
Againai the defendant in Now York the correspondence with the United 
while he wae on Iiis way to Holivia, to Staten in the matter, that there waa 

whif^h ho waa accre«lit4*d as the Fn'm li no objet»tion to traveraing 

Minister* (HM8) I7(t F. (2d) France on hia way to Madrid, but that 

A.J . 43 (1040), p. 373, Annual they would not allow him to make 

HUT, Case No. 43. See RuJth v. a sojourn in Paris, or anywhere else 

Hunh, lintleg an4i PunejtUM |192<H I’* FVance. See Wharton, i. J 07, 
242, where one of the co* respondents end Moore, iv. $ fS43. See also 

WAS the S(H>retarv of A foreign embassy Wheaton. .^ 247. American practice 

in a third State. f>ut when* the qtj<v<t ion would seem to grant inviolability 

of immunity was not argued. and exterritoriality in such oases. 

* Thus, in 1864 Souli^, the envoy Article 12 of the Treaty of February 

of the United States of America at 11, 1029, between Italy and the Holy 

Madrid, wh«> had landed at Calais Sec (the l^teran Treaty, sec above, 

intending to retuni to Mailrid em $ 106/ ^^rovides that representatives 

Paris, was provisionally stopped at aocredited by foreign States to the 

Calais for the purpo^ of asoer- Holy See shall continue to enjoy In 

taining whether ha intended to make Italy all the privileges of immunity 

a atay In Paris, which the French enjoyed by diplomatic agento under 

Government wanted to prevent International Law. 
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vessel is dn the (q)en sea.^ But should the vessel enter the 
tetritdrisl waters, or s port, of the other belligerent, the 
aavoy could be seized, ilierefore when, in November 1914, 
daring the First World War, Count Tamowsld, the Austrian 
envoy to the United States, then neutral, intended to 
travel from Rotterdam to America, it was necessary to 
ask Great Britain for a safe-conduct.* Otherwise he could 
have been made a prisoner of war when the vessel on which 
he was travelling entered British territorial waters.* The 
same procedure was necessary, for the same reason, when 
in 1915 the Austrian ambassador at Washington, Dr. Dumba, 
and in 1917 the German ambassador at Washington, Count 
Bemstorff, desired to return to their home States. 

§ 399. When in time of war a belligerent occupies the 
capital of an enemy State and finds there envoys of other 
States, these envoys do not lose their diplomatic privileges 
ae long as the State to which they are accredited is in 
existence.* 

§ 400. There is no doubt that an envoy must not interfere 
in matters with regard to which the State to which he is 
accredited is involved with a third State. If he does inter- 
fere, he enjoys no privileges whatever in relation to such 
third State. Thus, in 1 734, the Marquis de Monti, the French 
envoy in Poland, who took an active part in the war between 
Poland and Russia, was made a prisoner of war by the 
Russians, and wa.s not released until 1735, although France 
protested * 

XI 


THK RETINUE OP D1PIX)MATIC ENVOYS 

Orotiuc, ii. c. 18. }8-Vattel. it. I20-I2t-Hall, {.11 
186-193— Moore, Iv. §} 664-666- -Haokirnrtb, iv. f§ .171 

* See the Trent rano, Mo», toI. ii. 


{408,9.886,11. 

* See vol. ii. { 218. 

* Sinileriy, e member of the enile 
.of on envoy mny be made a priaoner 
^ mr if apprehended in a third 
State irliieh ia at war with bii home 
Stnto. Therefore; when in Felmiary 
1918, dnrios the First World Wtt. 
Aptain von Krohn, the aoeaOed 


Pbilliniuro. ii. 
.172- -Hyde, i. 

naval attache to the Oerman 
legation at Madrid, deaired to 
return to (leiSoany by omeaing 
France, he haii to obtain a aafe- 
conduct from ne French tiovem- 
ment. On the’cawe of iim Paptn 
see below, vol. ii} { 218. 

* See below, wol. II. { 167, and 
Wharton, i. { 97.f 

' See Martenl, Catuee efiUne, 
f. p. 207. 
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tt412, 413, 488, 438-Heffter, §321— RMer, I. pp. 4M-461— Ny«, ii. 
pp. 440.444— Pn«Iler-Fod4r6, iii. §§ 1472.148»-riaM, U. §§1164.1168— 

CWto, iU. §§ 1848.13BO-MMteM, ii. § 16-Sii«*z. §§ 261-261— Gonet, Ii. 
pp. 313466— OouM in B^peiioire, i. pp. 340, 341, 364-366— Narminl Re- 
MOftk (1832), pp. 87-77— Roederer, De rapplieation dee immunMi it 
Vamboeeadeur au perammel de I’amhaaeade (1804), pp. 22-84— Ulieiurtem, 

Die ExterritorialUat dee Permnale d*r Oeeandtethafl (1034)— Pnag, §§ 229- 
336-~Satow, §§ 367-369 — ^Tinven, li. §§ 861-864— Hunt in Hagtee Recueil, 

1926 (ii.), pp. 152-169. 200-207— Makino in Japaneee Review IntenudunuR 
Imv (Jumaty 1922)— Wehbetg in R.I.. 3rd wet., 7 (1926), pp, 360-370— 
BrookOeM in B.Y., 10 (1938), pp. 151-160— Mervyn Jonei in JCJi., 

»ol. 22 (3td ter., 1940), pp 19-31— Gutteridge in AY.. 24 (1947), pp. 148- 
160— Monshkely in R.0 , 64 (1960), pp. 43-64 — ^Report on Diplomatic 
Immunity, Muc. No. 1 (1952), Cmd. 8460. 

§ 401, The individuals accompanying an envo}' officially, DiSenni 
or in his private service, or as members of his family, or as^^ySm. 
couriers, compose his retinue. The members of the retinue ben of 
belong, therefore, to four different classes. All those indi- 
viibisla who are officially attached to an envoy are members 
of the legation,^ and are appointed by the home State of 
the envoy. To this first class belong the counsellors, 
attach^B,^ and K‘cretaries of the legation ; the chancellor of 
the legation and his assistants ; the interpreters, and the 
like ; the chaplain, the doctor, and the legal advisers, 
provided that they aiv apiminted by the home State and 
are sent specially as members of the legation. A list of 
these members of a legation is handed by the envoy to the 
Secretary for Foreign Affairs of the receiving S' ate, and is 
revised from time to time.® The counsellors and secretaries 


* For instancOp the chief of the Mail 

Department of the Aniori^Hn embans) 
in London (ilawirnwiif fyj 

rtlsior V. Smt/h ( 11123) 40 T L.R HVt) 

* See Beauvais, AtUwJu^ti rmliUines, 
aUaehdt navaUSt tl atUifh^f de Vair 
(1937); La Terea in Annuario 
ItaUano di diriUn in/ernasiomde, li. 
(I939)p pp. 1-32. 

* In MuAfnann v. Enpflk€ [1928} 
1 K.B. 00 the Oonrt of Appeal, by a 
maionty, declined to acoept oe ron* 
oluaive and binding upon them the 
iUtement of the Attorney-General, 
upon the matmotiona of the Foreign 
Offioe, tMt the defendant waa in* 
eluded ae 'consular secretary* in 
the Hat of members of the staff of 


the ('itTman emb-^y sent to the 
Foreign Office and was performing 
••ervu'es there ‘ on the right side of 
the line between consular service and 
ambassadorial service * ; whereupon 
the Court directed that the plaintiff 
should have leave to croas-examine 
the defendant as to the precise nature 
of his emplo^ent, the plaintiff 
aUeging that it was consular, the 
defendant that it was diplomatic. 
Rut on July 18, 1928, the House 
of I vds reversed this decision and 
trcatc4i the Attorney-General*! state- 
ment as conclusive. As to the oon- 
clusiveuess in judicial proceedinos of 
statements made bv or on behalf of the 
Crown in international matters aee 
above, { 357o. 
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of a legation are personally presented to the Secretary for 
Foreign Affinrs, and very often also to the Hoad of the 
receiving State. The second class comprises all those indi- 
viduals who are in the private service of the envoy, such 
as servants of all kinds, the private secretary of the envoy, 
the tutor and the governess of his children. Tlie third class 
consists of the members of the family of the envoy — 
namely, his wife, children, and such of his other near 
relatives as live within his family, and under his roof. And, 
lastly, the fourth class consists of the so-called couriers. 
They are the bearers of despatches sent by the envoy to 
his home State, who on their way back also l)ear despatches 
fipom the home State to the envoy. Such couriers are 
attached to most legations to guarantee the safety and 
secrecy of the despatches. 

*fM****** with regard to clerical 

ben of and similar staff, ^ not universally — ^recogni.scd ^ rule of Inter- 
l/igRtion. national Law that all * members of a legation art' as inviolable 
and exterritorial as the envoy himself. They mn.‘<t , t horcforc, 
be granted by the receiving State exemption from criminal 
and civil jurisdiction, exemption from police,* subjKi'na as 
witnesse-s, and taxes. They are considered, like the envoy 

* In th»» United Kinjfdtmi full im- MiiMwIiuRcttfi, for riirious dm ing of 

munity is granted to this category of n motor csr. BiO the itiduniefit uas 
persons. afterwards aniinllet}, aii<) the Hue 

* Some authors, however, plead remitted. Another ease of interest 
for an abn^ation of this rule: see moiiried in London in May 1013 
Martens, ii. { 16. The Statute of The bodi of a >otjiig man was re 
7 Annexe. 12, s. 5, denies immunity to covered from the Kiver Thaniea and 
any person in * the service of an am* identified as that of Mogen Kc'hest(*d, 
bassador or either public minister ' a serretarv to the Oanisfi legation, 
who engages in trading : see Dicey, The inquest neceasHry m such eases, 
p. 2)5. It is believed that this necorrling to Kngiish I.aw could nut 
provision coincides with and is be held. Iiei'ause the Danish Icgatinii 
declaratory of the common law. rlaimed exeniption fm Schosted bm 
Contrast the immunity of the envoy one of its nieuiherM. The hw\y was 
himself, above, § 301, p. 800. n. 3. therefore eunvoyeil fo ropenhageii 

* That is, bona fide members and without further interference by the 

not persons appointed merely for the police. Again, when in Febniary 
purpose of conCerring immunity upon 1016 Kolierto (Itntaro, the first 
them, /n re CloeU (1891) 7 T.L.R. secretary to the; Italian emimssy 
365. in London, coniikiitted suicide by 

* A case of this kind occurred in shooting himself in a hotel, the 
1004 in the United States. Mr. coroner, on the deigand of the Italian 
flnmey. Secretary to the British ambassador, refrnftied from holding 
emlNissy at Washington, was finmi an inquest, and the police did not 
by the police magistrate of Lee, in further interfere. 
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himself, to retain their domicile within their home State. 
Children bom to them during their stay within the receiving 
State are considered as bom on the territory of the home 
State. While in matters of private law it is within the 
envoy’s power to waive these privileges belonging to meml)ers 
of a legation,' in criminal matters it is probably only the 
home State itself that can waive thera.‘‘‘ 

§ 403. There is no uniformity in the practice of States on Privil«gM 
the question whether the receiving State must grant to all ^^'^ ][^ 
persons in the private service of the envoy exemption from 
civil and criminal jurisdiction.* Some States, such as 
Denmark, Franc«', Switzerland, the United States* and, 
probably, the United Kingdom, grant full immunity to 
serv'ants without qualification. Others, such os Belgium, 


* hi re Hepuhhf of Jifditia 
iCxphralion Syndirate (19l4j 1 Ch 
139, Dickinson v. Dd Solar (1930| 
1 K.B. 376, and Haty m Law Magaztne 
and Hetiev\ 39 p. 349. In I*rtn v. 
Qriffin, on action for breach of prom 
j»e, rc|M)rted in Tht Times new^^puper, 
February 20, 1948, and in LL.Q., 2 
(1948), p. 266, the fViurt considered 
that the defendant waa not entitled 
to waive bin diplomat k immunity 
after a claim hod been made by the 
Government of the L’nitod Staten that 
he was entitled to immunity Subee* 
quoutly that Govemnient waived the 
eluim to immunity. 

* Thua when, in Wilhelm 

Beckert, the chancellor of the 
German icKalion at Santiago in 
Ohile, rnunicred the porter of ihi.i 
legation, a Chilean subject, and then 
set fire to the ebamery in order to 
conceal his einbczslemerit of money 
belonging to t he legation, the German 
Government eonaented to his lietiig 
prosecuted in Ohile ; he was tried, 
found guilty, and executed at Santiago 
on July 5. 1010. On the other 
hand, when in 1015 Gottfried Kuh, 
a registrar of the Swiss legation in 
Berlin, emliesaled monies entrusted 
to the legation, the Swiss Govern- 
ment aak^ the German Government 
to arrest and extradite him to Switzer- 
land ; he waa tried at Berne in J um^l 91 6, 
and sentenced to penal servitude. 


® When, in 1&27, a coaeliman of 
Mr. Gallatin, the American minister in 
London, committed an assault outside 
the embassy, he was arrested in the 
stable of tlic embassy and charged 
licfore a local magistrate, and the 
British Foreign Office refused to re- 
cogniM* the exemption of the coach- 
man from the local jurisdiction Tlie 
statute 7 Anne, c. 12. § 3, makes 
' utterly null and void ' ' all writs and 
processes . . . sued forth or prosecuted 
whereby . . the domestic servant or 

servants of any su^^h amboAsador or 
other public minUiei may be arrested 
or imprisoned, or In'- or their goods >r 
chattels may be di^t.-ained, seized or 
attachcfl/ provided that (§0) the 
names of the ser 'ants are registered 
with the Foreign Office: moreover, 
it does not apply to servants engaged 
in trading. In the case of Mr. 
Gallatin's coachman the Law Officers 
of the Crown appear to have taken 
the view that this statute does not 
apply to the arrest of servants upon 
cnniiiial chaiges ; see Satov, p. 199. 
And see generally M. Jones in 
vol. 22 (3rd ser., 1940), pp 19-31. 

* Thus in romra v, Corrsro an 
Cuited States Court of Appeals 
affirmed the immunity, in an action 
for maintenance and support of a 
child, of a domeatic servant of the 
Ozechoslovak Embassy; (1949) 174 
K, (2d) 406 ; AJ.. 44 (1960), p. 184, 
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Brazil, the Netherlands, Poland, Ronmania, Spain and 
Sweden ’ withhold imronnity from ser\'antfl who are nationals 
of the receiving State. Other States, such as Chile, Italy, 
Peru, Turkey and the Soviet Union, do not recognise the 
immunity of servants of any nationality. In others still, 
the position on the subject is obscure. However that may 
be, the envoy can disclaim these immunities of servants, and 
these persons cannot then claim exemption from police, 
immunity of domicile, or exemption from taxes. 

PrirUeg** § 404. Although the wife of the envoy, his children, and 
of such of his near relatives as live within his family and 
under his roof belong to his retinue, there is a distinction 
to be made as regards their privileges. His wife must 
certainly be granted all his privileges in so far as they 
concern inviolability and exterritoriality. Tiie same rules 
apply to the itusband whose wife is an envoy. As regards, 
however, the children and other relative.'? of the envoy, no 
other general rule of International Law con safely bi> said to 
be generally recognised, than that they nmst be granted ex- 
emption from civil and criminal jurisdiction. But even this 
rule was formerly not generally n'cognisiHl. Thus, when in 
1653 Don Pantaloon Sk, tite brother of the Portuguese am- 
bassador in London and a member of his suite, killed an 
Englishman^ named Creenaway, he was arrested, tried in 
England, found guilty, and executeil,^ Nowadays the ex- 
emption from civil and criminal jurisdiction of such members 
of an envoy’s family as live under his roof is always granted. 
Thus, when in 1906 Carliw Watldington,® the son of the 
Chilean envoy at Brussels. murdt*red the secretary of the 


^ With regard to British subjects 
employed by foreign missions in a 
diplbmatk) or clencal capacity the 
British practice has been to make it a 
condition of their aooeptanoe as such 
that they ahoald enjoy no immunity 
(except in respect of officiaJ aots)« No 
such condition has been imposed with 
reggrd to si^rvants for reasons eon 
aeoted, spparently, with the oontinu* 
ing Operation of the Diplomatic Brivi 
Act» 1708 (see above, p. 811). 
There is apparently no docidM attth> 
ority with regard to immunity of 
aemnts from criminal jarisdictioo. 


In MacoftMy OarbtUl 11800] 2 
Q.D.D. 388 it was laid down that 
unless A British subject apjxiinted to 
a foreign diplomatic mission m Uds 
country has beei| received on the 
04>ndition that he will be subject to 
local jurisdiction/ he u entitled to 
immunity. For die statement that 
there is no objeoti^ to such a condi- 
tion being imposM see Engelke r, 
Mussmann 11928] i.C. 433, at p. 480. 

* The case is dLovuMed by PhUU- 
mor^ U. ) 160 . 

• See 14 (t907)» pp. 188488. 
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Chilean legation, the Belgian authorities did not take any 
steps to arrest him. Two days afterwards, however, the 
Chilean envoy waived the privilege of the immiuiity of his 
son, and on March 2 tlie Chilean (Jovernment likewise agreed 
lo the murderer being prosecuted in Belgium. The trial 
took place in July 1907, but VVaddington was acquitted by 
the Belgian jury.* 

§ 406. To ensure the safety and secrecy of the diplomatic Privi- 
despatches they bear, couriers * must be granted exemption 
from civil and criminal jurisdiction, and afforded special of Envoy 
protection during the exercise of their office. It is there- 
fore usual to provide them with special passports. It is 
particularly important to observe that they must hare the 
right of innocent passage through third Stales, and that, 
according to general usage, those parts of their luggage 
which CK>ntain diplomatic despatches and are sealed with 
the official seal must not be opened and .'earched.^ 


XII 


TKRMINATIO-V OP DIPLOMATIC MISSION 


V«ttel, IV 11126, 12ft- -H«ll, J Pliillimon-. ii 237-242-ilot>». iv. 
H •136. ft39, 640, «66— lltricvorth, it. 377, 387— Hmbey, |$ 267 269 
-Tsylor, $i 820.32.T-VVlie«ton. §$ 230, 261-Hjdf, i. ^ 421. 423, 424— 
Pentiick, pp. 3(18*371— rilniann, § 63— ilrfllcr, §§ 223 TilO — Ri\Ter, i. 
§40~N>8» II. pp. t♦7•449— Pauchille §§ 730-732— Prao»<r.Fod^r4, in\ 
Si 1513 1635- Viore, ii. §$ 1169-1175- CViho, in. §§ 1363- 1 367— Martrna, 


* In IJ«rman v. Ap«U (Aunuai 

1927-1028. Caao No. 244) th« 
Supreme Court of New York ailopted 
the view that the coiwent of the home 
State ia not necessary to enable the 
envoy to waive the immunity of his 
wife, family, or domestic servants. 

* See EfnboMsiti and Faridgn C'ouri4 
(1855). pp. 178-199. See also Hack- 
iworth, iv. |§ 41.5-418, on diptomatio 
pouches, couriers, and immunity of 
correspondence in time of war. In 
answer to a request firom the Uniteii 
States Department of State that in- 
structions be issued to British censor- 
ship officials directing them to abstain 
from Interferenoe with the diplomatic 
and consular maila of the United 


Statoe It was stated, m February 1940. 
that: (a) both diplomatic and con- 
sular coriespondence. if addressed to 
a State department and if certified as 
emanating from a diplomatic nuasion 
or consulate, uere «>xempt from 
examination ; and {b) the censorship 
examiners must be left free ^ deter 
mine whether a particular govern- 
mental institution was ' to be regarded 
as a State Department for the pur- 
pose '^f examination * («6^., p. 632). 

* 'i his usage was abused during the 
First World War, when couriers b 
the service of the German legations 
in Norway and Switxerland carried 
explosives eoncealed in their seaied 
luggage. 
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TermiuA^ 
tion in 
contra- 
distino- 
tion to 
Suspen- 
sion. 


Accom- 
plishment 
of Object 
of Mis- 
•ion. 


H. HT-SOMW, H»S-29*— Keith’. Wheetoo, pp. 471.480-CtettM in 
JUpertoirt, 1. pp. S41.343, m-m-Uarmd Rettarth (1032). pp. 133438 
—Genet, ii. pp, 432>624— Pewter, PraOk* o/ DtpHomacji (1806), oh. 8- 
Sstow, U 487-838— Hurst in Ragut Keeutil, 1920 (ii.), pp. 237-240. 

§ 406. A diplomatic mission may come to an end from 
different causes — such as accomplishment of the object 
for which the mission was sent; expiration of letters 
of credence given to an envoy for a specific time only ; 
recall of the envoy by the sending State ; his promotion to 
a higher class ; the delivery of passports to him by the 
receiving State ; request of the envoy for bis passports ; 
war between the sending and the receiving State ; consti- 
tutional changes in the headship of the sending or receiving 
State ; revolutionary cliange of government in the sending 
or receiving State ; extinction of the sending or receiving 
State ; and, lastly, death of the envoy. The termination 
of diplomatic missions must not bo confused with their 
suspension.^ 

§ 407. A mission comes to an end through the fulfilment 
of its objects in all cases of missions sent for sjH'cial pur- 
poses, such as ceremonial functions like representations at 
weddings, funerals, and coronations ; or notification of 
changes in the headship of a State . or representation of a 


‘ It may be stateil aa a general 
principle thaVet any rate according 
to Englisk law, the immunity of an 
envoy from civil process continues 
after the termination of his diplomatic 
mission for such reasonable period as 
is necessary to enable him to wind 
up his official business ; consequently 
the statutes of limitation will not 
begin to run in respect of a cause 
of action which accrues against him 
during the period of bis diplomatic 
immunity until that reasonable penod 
expires; Musurus Bey v. Oadban 
[18d4] 2 Q.B. 352 1 also In re 
Suarez, Suarez y. Svarez 1 1918] 1 Cli. 
176. It was held in Rex v. Kent that 
that principle does not apply to an 
(official of the embassy after his dis- 
missal and waiver of his diplomatic 
privilege by the amliaasador or by his 
Stete: 11941J 1 454. Kent was 

a code clerk in the United States 
embassy in London. He was con- 
victed of offences against the Official 


Secrets Act ami also of larceny. He 
bad been previously dismissed from 
his post ill the emliassy. On the day of 
hisdisiuisHAl his immunity aas waiVed 
by the ambassador and the waiver 
confirmed by the United States flov. 
ernment He a as arrested on the same 
day. A4 to other States see Hill in 
.4.^.. 25 (1931), pp. 2*'i8.2fi0; liar- 
vttrd Research (19.32), pp. 134-137. 
And siTO Sahn v. Frazier, Annual 
Diye^f, 1933. 1031, Cose No. 161 ; 
AJ., 28 (1934), pp. 382. 383. for a 
decision of the (/oiirt of Appeals of 
Rouen to the ctffeot that a French 
court would not enforce the decision 
of an Austrian c|urt against a former 
n^resentative offthe United States in 
Vienna, renderej after he had ceased 
to exercise the dtolomatie mission, in 
respect of acts ^nneoted with the 
iniwion. See g^rally on termina- 
tiim of diplomatic immunity Jones in 
JS.r..25(1948) pp. 262-269. 



§409j TERMINATION OP DIPLOMATIC MISSION 815 

StAte at conferences and congresses, and the like. Although 
the mission is terminated through the accomplishment of 
its object, the envoys enjoy all their privileges on their 
way home. 

§ 408. If a letter of credence of a limited duration is Eipira* 
given to an envoy, his mission terminates at the expiration 
of the period. A temporary letter of credence may, for credence, 
instance, be given to an individual for the purpose of 
representing a State diplomatically during the interval 
between the recall of an ambassador and the appointment 
of his successor. 

§ 409. The mission of an envoy, be he permanently or Recall, 
only temporarily appointed, terminates through his recall 
by the sending State. If this recall is not caused by un- 
friendly acts of the receiving »Statc but by other cireura- 
staneev, the ( nvoy receives a letter of recall from the Head 
or, in case he is only a charge d’affaires, from the Foreign 
Secretary of liis home State, and ho ^ hands this letter to 
the Head of the receiving State in a solemn audience or, 
in the case of a charge d’affaires, to the Foreign Secretary. 

In exchange for the letter of recall the envoy receives his 
passports and a so-called Lctirr df r^crianre^ a letter in which 
the Head of the receiving State (or the Foreign Secretary) 
acknowledges the letter of recall. Although therewith his 
mission ends, he enjoys nevertheless all his privil^^ges on his 
homew'ard journey.* A recall may be caused by ihe resigna- 
tion of the envoy, by hi^ transference to another post^ and 
the like. It may, secondly, be caused by the outbreak of 
a conflict between the sending and the receiving State 
which leads to a rupture of diplomatic intercourse,* and 
in these circumstances the sending »State may order its 


* Hut soinetinieH bin HUotctMor prr 
nents the letter recallmghU preclwretwor 
to the Hoad of the receiving Stnte, or 
to the Foreign Hecretary in the cose 
of charges d’affaireis. 

* See the intereating casea «lia- 
eusmed by Moore, iv. j 060, Sec 
also /n rt iSfuares, Suam v. Snares 
1 1017) 2 Ch. 131 : [19IS1 1 Oh. 170. 

* But noi necessarily. In 1036 the 


Iranian (government withdrevr ita 
minister from the United States as a 
sign of disapproval in connection with 
an alleged insult to the person of the 
ruler '^f Tran. It a as, hoaever, ex- 
plainer. that that step in no way 
affected the status of the American 
I.egation at Teheran and that the 
Iranian (lovemment would continue 
to transact business with it : Hack- 
worth. iy. p. 409. 
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envoy to aak for hie passport and depart at once with- 
out handing in a letter of recall. Thirdly, a recall may 
result from a request of the receiving State by reason of 
real or alleged misconduct of tiie envoy.* Such request 
for recall may lead to a rupture of diplomatic intercourse, 
if the receiving State insists upon the recall and the 
sending State does not recognise the act of its envoy as 
misconduct.* 


Examples of requests by a receiving State for the recall 
of diplomatic envoys occurred during the First World War.* 
On ^ptember 8, 1915, the United States requested the 
Austro-Hungarian Government to recall its ambassador at 
Washington, Dr. Dumba, for proposing plans to instigate 
strikes in American munition factoiies, and for employing 
an American citizen with an American passport as a secret 
bearer of official despatches through the lines of the enemy 
of Austria-Hungary. On December 4, 1915, the United 
States requested Germany to recall Captain Suy-Rd. naval 
attach^, and Captain von Papen, miUtary attach^, to the 
German embassy at Washington, on account of theii ‘ con- 
nection with the illegal and questionable acts of certain 
persons aithin the United Stales.'* Ijb 19.),'1 the Govern- 
ment of Soviet Russia asked for the recall of Mr. Kcmian. 
the Ambassador of the United States, on account of an 
interview given to a press agency and sai*! to Ik- derogatory 
to the Soviet Government. 


Frhbo- 
Hoo to.1 


§ 410 . Wlien an envoy remains at his post but is promoted 


Htgher > The Pan-Ainerioan Convention of 
Otaan. February 20, 1928, concerning the 
Rigbte and Duties of Diplomatic 
Offiem (see above, { 38, n.) pro* 
videe, in Article 8, that a State may 
request the recall of a foreign diplo- 
matic representative without being 
obliged to state the reasons for the 
request. This is an innovation which 
many will regard as undesirable. See 
Satow. { 828. 

* As to tne threatened expulsion of 
^Ifr. Cummins* the British diplomatic 
agent in Mexico Citjr, by the Govern- 
ment of Mexico jn June 1024 and his 
withdrawal by the British Govern- 
ment resulting In a rupture of diplo* 
matio rdations for more than a year 


see the Lonflon T%mes newspaper, 
June 10, 17. 1924, and Part. Papers, 
Mexico No. 1 (1924), (hnd. 2228. 
The Bntisb Government anproved the 
action of Mr. Cummins which gained 
for him the displeasure of the Mexican 
Government. 9ee also above, f 3B3, 

* Karlier oasot of request for recall 
of envoys are |roportod by Taylor, 
§ 322, Hall, im**; Moore, iv. 
{ 039 : Hersheja § 209 ; and Satow, 
pp. 200-278. ^ 

« Km AJ„ flO (IfllO), 8pMl»t 
fliippl., pp. 301, j|i63 For a selection 
from papers fouriid in the possession of 
Captain von Paj^n see Patl Papm, 
Mise. No. 0 (1911). Omd. ilU, 
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to a higher class— for instance, when a charg6 d’affaires is 
created a minister resident, or a minister plenipotentiary is 
created an ambassador — his orijpnal mission technically 
ends, and he therefore receives a now letter of credence. 

§411. A mission may terminate, further, through theOis. 
dismissal of the envoy by the rweiving State. The reason "*“***■ 
for such dismissal may be either gross misconduct on his 
part,* or a quarrel between the sending and the receiving 
State which leads to a rupture of diplomatic intercourse. 
Whenever such rupture takes place, diplomatic relations 
between the two States come to an end and all diplomatic 
privileges cease when the envoy departs and crosses the 
frontier. If the archives of the legation are not removed, 
they mu.st be put under seal by the departing envoy and 
confided to the protection * of some other foreign legation. 

§ 412. Without being recalled, an envoy may, on his ownR«qiiNt 
account, ask for hw passport and depart, in consequence 
of ill-treatment by the receiving State. This may, or may 
not, leawi to a rupture of diplomatic intercourse. 

§413. When war breaks out bctw’een the sending and Outbreak 
the receiving State before their envoys accredited to each**^"^*^ 
other are recalled, their mission nevertheless comes to an 
end. They receive their passports, but they must be granted 
their privileges ® on their way home. 

§ 414, If the Head of the sending or receivinc State is aOoiutitn- 
sovereign, his death or abdication terminates the missions 
sent and received by him, and all envoys remaining at 
their posts must receive new' letters of credence. But though 
they receive new letters of credence, their place in order 
of seniority remains as before. Moreover, during the time 
between the termination of their mission and the arrival 

‘ On the expulsioa, in June 10.11 in .Murob 1040 After the French 
of the apostnbe nunfto arorediieii tu Oovemmoot decinred him to be a 
l.iUmania and the rmulting spveiance jitrMina non grata fi^o'aiog upon the 
»f dipkimatio relations with the dj<ipatch b; him of a pubhc telegram 
Vatican City are R.O., 38 (1A31), to Oovemment insulting to the 
pp. 663 - 606 , It is MimetiinM difficult Allien. See Thr Tumi newspaper, 
tu say whether the termination of the Man'h 28. 1940. 
mM«n is the result of dismissal or of ' As regards the case of Jfontagnint 
reosU by the sending State. Thus, see p. 220, n. 1, of the fourth editioa 
for instance, M. Sorits, the Russian of thia work 
ambassador to France, was rooallsd * Beebeliiw, vol.U. |98. 

VOL. I. 3 
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of new letters of cro(!ence they enjoy all the privileges of 
diplomatic envoya. 

As regards the oiTect of constitutional changes in the 
headship of republics on the missions sent or received, this 
general rule can be laid down : When, as in France or the 
United States of America, the President is considered to 
be the Head of the republic, and it is he who sends and 
receives diplomatic envoys, a constitutional change in the 
headship through death, abdication or expiration of othco 
must necessarily terminate the missions sent and received 
by the former Head, and new letters of credence must be 
provided. But when, as in Switzerland, the Bnndcsrath, 
a body of individuals, is consirlered to be the Head of 
the republio, the death or abdication of the J’resirlent, or 
the expiration of his term of office, does not terminate the 
missions, and no new letters of credence are necessary. 

I^voiu- § 415. A revolutionary movement in the sending or n* 
reiving State wliich creates a now (jovernmenl, (‘hanging, 
example, a republic into a monarchy or a monarchy 
into a republic, or deposing one wo\crcign and enthroning 
another, terminates the missions. All envoys remaining at 
their posts must receive now letters of credenc«». but n(» 
change in seniority takes place if they do re(*(*i\e them. 
It may happen that in cases of revolutionary ( hangos of 
government foreign States for some time neither send new 
letters of credence to their envoys nor recall them, wut(‘hing 
the course of events in the meantime and waiting for mon* 
proof of a permanent setthmient . In such (*ases the envoys 
are, according to an inteniational usage, granted all privi- 
leges of diplomatic envoys although in strict law they have 
ceased to bo such. In cases in which the leceiving StaU' 
continues to recognise the previous (jlovernment. ojierating 
abroad or in a part of national territory, no change of n*pre- 
sentation is called for.^ In cases of roeal| subsequent to 

^ * Aa to the continued recognition in 1933 the Unitb^l StAtcii recognised 
by the United States of the repre the Soviet (jlnvi^nmont the United 
seotative of the Kerensky (iu^ern- StatiM withdn^w );he authority of the 
ment of Kassia<> after its fall see consuls appiint^d by the fnrmei 
Hershey in 16 (1922), pp. 420- Russian r^gimo, ,See AJ„ 2S (1934), 
428, and Fraenket in Cotunhia Law Siippl., p. 13. Thus, m and after 1949, 
Remw, 26 (1926), pp« 651, 662. When when the Govemtnent of the People's 
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revolutionary changett, the protection of subjects of the 
recalling States remains in the hands of their consuls, 
since the consular office ^ does not come to an end through 
constitutional or revolutionary changes in the headship of 
a State. ’ 

§ 416. If the State sending or receiving a mission is Estim- 
extingui8he<l by voluntary merger into another State, 
through annexation in conse<|uence of conquest, the mission reoeiTing 
terminates ip»o facto in all cases in which such changes are^***" 
recognised by the receiving State.* In case of amiexation of 
the receiving State there can be no doubt that, although the 
annexing Stat<* will not consider the envoys received by the 
annexed State as accredited to itself, it must gi'ant those 
envoys the right to leave the territory of the annexed State 
unmolested, and to take their archives away with them. In 
case ot annexation of the sending State, the question arises 
what becomes of the archives and official pro 2 >erty belonging 
to the missions of the annexed State accredited to foreign 
States. This question i.s one of so-called succession * of 
States. The annexing State acquires, ipso facto, by the 
annexation the property in those archives and other official 
pn)perty, such a.s the proini.ses, furniture, and the like. But 
a.s long as the annexation Is not notified and recognised de 
jure} the receiving States have no duty to interfere. 


RepuMte ostablLsliod itpsolf on the 
mainland of Chma, many States con- 
tinued to maintain diplomatic rela- 
tions with the former (Nationalist) 
Ciovemment of China established on 
the island of Formosa. 

^ See below, § 438. 

* As to the position of the agents 
of UovernnieiitH which are iinrcuig- 
iiised or only recognised ds /urto bee 
above, § 74, n. See also Hack- 
worth, iv. f 377, on representatives of 
unrecognised or fallen Governments. 

* When in 1940 Soviet Russia in- 
eornorated Latvia, Lithuania and 
Estonia, many States declined to 
recognise those changes de jw and 
continued to receive the diplomatic 
repreeentaUves previously appointed 
by those States. 

* See above, { 82. 

* It must be noted that the mere 


fact of closing the Ugatiou or the 
embassy does not amount to such 
recognition. Thus when, in December 
193ft, Great Britain closed her legation 
111 Addis Abliaba, it was announced 
that that step did not constitute a 
recognition de jure of the Italian 
annexation of Abyssinia. When in 
19.39 Great Britain and the United 
States closed their legations at Prague, 
that measure did not in itself amount 
to a recognition of the German pro- 
tectorate over Oeviio-Slovakia. This 
was also the cose with regard to the 
purp«)rted annexation of Austria by 
Ger^^^ny in 1938. On that occasion 
the Government of the United States 
informed Germany that it found itactf 
* under the necessity as a praotioal 
measure ' of olosinff its legation in 
Vienna and of establishing a oonsulate 
in its place : Doeumntt, 1988. toL IL 
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§ 417. A miaaion ends, laatly, by thn death of the envoy. 
As aoon as an envoy dies, hia effects, and espeoisUy his 
papers, mast be sealed. This is done by a member of the 
legation of the dead envoy, or, if there be no such members, 
by a member of another legation accredited to the same 
State. The local Government must not interfere, unless 
at the special request of the home State of the deceased 
envoy. 

Although the mission, and therefore the privileges, of the 
envoy come to an end on his death, the members of his 
family who resided under his roof, and the members of bis 
suite, enjoy their privileges until they leave the country. 
But a certain time may be fixed for them to depart, and 
on its expiration they lose their privilege of exterritoriality. 
The courts ol the receiving 8tale have no juriwlielion wh.it- 
ever over the goods and effects of the deceasetl envoy, and 
no death dutic.s can be domandwl. 


XIII 

DIPLOMATIC PBIVILBGES OF NON -DIPLOMATIC PEB80NS 

FAUohiUe, {686 (1) — Sibert, pp. 35-44-~Hyfle. i. § 416— Hack worth, iv. {37$ 
— Key, LpB immuniUs du Jonctionmtres %nUnkUionaux (1938)— Powga, 
Die VomchU der ifUemaiionalen Funktionarf (1929) >Balz. Dte bemndem 
StaaUnvertreier und %hre volkerrfchiUche iSteUung (1931) — BaiKievant 
(Suzanne), I*ee fondionnaires iTi/rrTMi/tVmau^ (1031), pp. 290 et eeq. — 
Kaufiuann, Die Immnnitdt der Ntcht Dtplmnalen (1932)— Hil), Itnmunities 
and PfiviUges of International Officials (1947)- Kougier m 28 (1921), 
pp. 277-279— Borai in Rivista, 3rcl sor., ii. (1923), pp. 437, 438— .^nnuatre, 
31 (1924). pp. 1 16-van Vollenhovcn m A.J., 19 (1926). pp. 469474- 
Cominittee of fixperte for the Progressive Codification of International 
Uw: C. 196. M. 70. 1927. V.. pp. 77 et - HiU m Annyaire, 33 (1) 
(1927), pp. 420427— liey in Reme de droU frdernatipruU prul, 23 (19^), 
p. 257— Pieum in 4 26 ( 1 93 1 ), pp. 694-7 10— HaTni:9ankj6kl in A nnuam^ 

38 (1934). pp. 358-397. and in RJ,, 3rd ser.. 16 (193$). pp. 6-31— Beer4tan 
in B,Yu 16 (1936), pp. 66-78, and in Rdperfoire, i. pji. 317-326- Hammar- 
•kj6ld in ffagne Reeved, vol 66 (1930) (ii.). pp. 1]2-2||6 McKinnon Wood 
4 in QfOtias Socieip, 30 (1944). pp. 141-104— sTenka iovB.P.. 22 (1946). pp. 
58^60-Parry in 23 (1946). pp. 407412 and in Wodefn 4aic Emm, 


p»76. BsaVJt,kxm\,Ydmiev,Vld^ Seoretary of tsithte doprooaiing any 
Anmud Digest, 1941-1942, Ctae No. Intention of reoogaitioo im ooea- 
164 (p. 684), for a stateneat of tlie sion. 




§ 417a] PRIVILEGES OP NON-DIPLOMATIC PERSONS 821 

10 (im?). pp. 07.12l-Kan2 in AJ,. 41 (1947). pp. 828.8e2-^p©ncer in 
Michigan Law (1960). pp. lOMlO— Aufricht. A.S. Proeudingt, 

1962, pp. 85*101 -Scidl'Hohenweldern in Archtv des Volkvrreehis, 4 
(1953). pp. 30*68. 

§ 417a. In addition to the diplomatic peraons upon whom Diplo- 
customary Interiiational Law confers certain immunities 
and privileges, there are several classes of officials whom of Non- 
States have agreed by treaty to invcHt with the same, or 
at any rate a similar, status. These {persons may be classified Powom.* 
as (a) international officials, and (6) certain national officials 
and agents of a mis(‘cllaneous character. 

(a) International Officials. —Among these may be men- 
tioned — 

(i) The United Nations and its Officials. The Charter 
of the United Nations lays dow’ii, in Article 105, that 
officials of the Oiganisaiion — as well as representatives 
of the Members of the United Nations— shall enjoy such 
privileges and immunities avS are necessary for the inde- 
pendent exenise of their functions in connection with 
the Organisation. The details of these piivileges and im- 
munities are loft for determination as the result of recom- 
mendations of the Assembly or of special conventions made 
with the Members of the United Nations. Unlike the 
corresponding Article 7 of the Covenant of the League,^ the 

• As to the normal position of non- de h^fftcc Civile ‘ t Oeneva held, in 
diplomatic State agents in foreign March 1929, that alt it >ogh an official 
oountries see below ,$§ 452*457. of the League of Nations was not, 

^ * Offieials of the I,easiie w^heii because of his Swiss nationality, en* 
engaged on the Inisinoss of the l^eague titled to immunit;', his salary could 
shall enjoy diplomatic privileges and not be attached while it was in the 
immunities.’ ft seems that these hands of the I.eague because the 
privileges and immunities attached premises of the League were in- 
to these persons, even when they were violable by virtue of Article 7 of the 
in the territory of the State whose Covenant; Annsaf DigesC, 1929-1930, 
nationals they were, provideti that they Case No. 204, 
were * engage on the business of the The position of persons covered by 
Tjeague.* ^ Schfteking und Web- Article 7 of the Covenant was regu- 
berg, op. nil. ; Rmigicr, op, at. ; iated by two agreements concluded in 
Borslop. nr. ; A ns wuVs, for. r»L, as 1921 and 1926 by the Secretary- 
to the probable meaning of * officials ' (General of the I^cague with Ihe Swiss 
and the scope of the privileges. For Government: Off J„ 1926, pp. 1422 
a number of oases bearing on the tt In 1935 a Paris court held 
diplomatic immunities of the officials that the Secretary-General of the 
of the International Labour Organisa- l^ue was not immune from the 
tion and for some Instructive notes on jurisdiction of French courts In re* 
the subject see Annual Digul, 1929- spect of an action for maintenanoe 
1930, Oases Noi. 205*207. The Cour brought by his wife from whom he was 
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Charter does not refer to diplomatic privileges and iimnuni< 
ties. The probable reason for that uhango was the intention 
to leave room for a substantial measure of elasticity suggested 
by the experience of the League. The I’ii-st General As- 
sembly approved, on February l.'J, a convention on the 
privileges and immunities of the TTnited Nations and pro- 
posed it for accession by each member of the United 
Nations.^ The Convention embodies detailed provisions 
concerning the juridical personality ol the United Nations ; 
the immimity and inviolability of its property, its premiscb, 
and its archives ; exemption from taxation and customs 
duties ; facilities in respect of communications ; and various 
jurisdictional and other immunities and privileges for the 
representatives of Members of the United Nations, and for its 
ofiicials and experts on missions for the United Nations.* 


Provision was made for ensuring that stich iinmtinities shall 
be enjoyed primarily in tlie interest of the projK'r functioning 
of the United Nations and its organs, and jiot for the private 
benefit of the individuals coneenjed.® In the United King- 

* Oh the que^ioii of the wnjver of 

thpNC iirnnumtiPN kpo ^ 

* See § Htiuever, bj 


iepar&ied : Avenol v. Avtnoi, Annual 
1935-1937, Case No. 136. 

A L'nitod States Dutnet (Vmrt 
in VniUd StaUs v, Kfen^y, Mith refer- 
ence to Article 106 of the Charter, 
that a former American employee of 
the Secretariat of the Uniteu Nations 
was not, in Ihe circumstancea of the 
case, immune from prosecution for 
refusal to testify before a Senate 
)udicial sub-committee on a <(uesti(»n 
relating to the manner in vhich hhe 
obtained employment: Lc\LQ 2 
(1963), p. 482; IJ] F. Suppl. 233, 
A.J,, 47 (1963), p. 715. See also 
Curran v. CUy o/Nrw York. 77 
2d 206, Annu^ Dt^enl, l<>47, Case No, 
74, where it was held, inter alia, that 
as the Charter of ihe United Nations 
was part of the municipal law f»f 
the Unitediitotes, the United Nations 
enjoyed immunity from taxation, 
wi^Otti the necessity of further legis- 
iatiTe action, having regard to Article 
105 of the (Charter of the United 
Nations providing for immunities 
‘jMoessaiY for the fulfilment of its 
purposes.*^ . 

‘ ^€fw No. 10 (1960) CJmd. 
7891 1 4,/., 43 (1940), Suppl., p. 1, 


refeienee U; the lleadquartern Agit^e- 
ment between the United Nationn and 
the United Mates (see abo>e, p 421), 
a New Vork eourt declined pirisdie- 
tioii, in City of Aeir Hivhflle v, Page 
Sharp over a scen tar^ of the .Vua- 
tralinn Mission to tlie UniUsi Nations 
on a eharge of except dmg the spetyi 
limit It was al8f> held that the de- 
fendant had no authority to waive 
immunity AJ. 41 (1050). p. 418. 
Fur the detailed n^gidation nf the 
immunities of the United Nations and 
of the International (Joort of Justu*e 
(riee below, p. H23), si'C the Diplomatic 
TnyiJegea (Uuit«<i Nati<»ns and Inter- 
national Court of (Tusitce) Order in 
Council, Statutory Rules and Orders. 
1947, No. 1772, See also the coin- 
prehensixe eoippiUtion prepared by 
the Seoretanat of the United NaMoim 
and entitled ‘ Nanciliook on the l^egal 
Btatus, Privileges and Immunities of 
the United Njtions * (t;enesaL St/ 
I^g/2 of Soptgmber 19, 1962), On 
the United Nations laistet^pasHr see 
Brandon in B.T., 27 (1960), pp, 448* 
466, 
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dom the Convention wtis given effect by the Diplomatic 
Privileges (Extension) Act, 1046.^ 

(ii) The Jndgea of the frUervalional Court of Justice, 
who by Article It) of the Statute of the Court ‘when en- 
gaged on the business of i he Court, shall enjoy diplomatic 
privileges and immunities ’ These are regulated in an 
Exchange of Letters between the President of the Court and 
the Dutch Government of June 26, 1946. The Agreement 
provides that the mcni])er8 of the Court and the Registrar 
shall, generally, Ije accorded the same treatment as heads 
of diplomatic missions accredited to the Queen of tlie 
Netherlands.* The higher officials of the Court are to lie 
accorded the same treatment as Secretaries attached to 
diplomatic missions at The Hague ; other officials are to be 
treated as officials of comparable rank attached to diplo- 
matic anissions at 'Fhc^ Hague. Judges and officials who are 
of Dutch nationality are to be exempt from the jurisdiction 
of Dutch courts with regard to acts performed by them in 
their official capacity ; they are also exempt from direct 
taxation with repaid to their official ‘-alaries, 

(iii) Iniemational Organisations and their Officials, The 
constitutions of various international organisations set up 
since tlie S(*eond World War contain provisions regulating 
immunities for the oruanisations eoneerned ami their 
officials.'* On No>en)lM'r 21, HM7, the StLOtul General 

^ 0 A 10 Ooo 0 i <>() 'Du* pH>. vaiitl travel document of the latsser^ 
vwmn-* of thi» Act won* re i>* Mtcd nml t>ajf8er b> the C\»urt to ite 

ainplitiod in th*» International Orjfan members and oftici Is Set* also IVur- 

isations (Immunities and PrivilejreH) bmii: of iht hiUrmtumol (\furt of 

Act » 1050 “ an Act which corwoliduted Justice, TMO 1047, pp SS 04. And 

the successive Diplomatic CnMlcKcs mc the Untmh Diplomatic Pri\ile|;es 

(Kxtcnsuui) Acts from 1014 to 1<150. (Exteiihum) Act, 1046, which makes 
See bidnw p SliS. .X'* to tl.e rioted provision for the pnvilcgcs and ira- 
Statea see Enabling Itminnu* »•/ munities of the Jiidpe^ of the rourt. 
.VeinbfFM of the ('nittJ <\»m and of suitors and their agents, coun- 

piled bv Zevtlel and Chaipla rlin ***'1 and iidvocatc^s, as may be requiretl 
(1051). t<Jtgi'e effect tr the UeHolution of the 

• First (leneral Aasemblv Journal General Assembly. And see alK)ve» 
No. 76, Siippl , A «4, Add. 1, p. 056, n 1 

See also ifrtJ., p. 033. for the rect»m^ ' e,g. the Constituti, n of the 
niendation of the General Aaarniblj Foot. »nd Agriculture Organiuation of 
aonroxing the Agreoincnt and pro- the rmti^d Nations (Arts Vlllr4)and 
viding for the immunities and pnvi- XV (2). Muh'. No,4(1045)0md. 0590); 
leges of the members and oflicials of Articles of Agreement of the Inter- 
the Court when outside the Nether national Mimetary Fund (Art. 1X>; 
lands and for the recognition aa a I>mft Artioles of Agreement of an 
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Assembly approved a Convention on the Privileges and 
Immtinities of the Specialised Agencies.* In Great Britain, 
the Diplomatic Privileges (Extension) Act, 1944,* gave His 
Majesty in Council the power to confer various immunities 
and privileges, laid down in the Act, upon international 
organisations of which the Government of the United King- 
dom and foreign Governments are members.* The Act 
enumerates the maximum of such privileges and immunities 
and leaves it to an Order in Council to apply its provisions 
to the several international organisations. Since the Diplo- 
matic Privileges (Extension) Act, 194(5, the various privileges 
and immunities conferred upon the persons concerned apply, 
apart from minor exceptions, also to British subjei'ls.* By 

International Bank for Reconstnic- et seq. ; Frieilroann in Modern Law 

tion and Development (Art. VII) Remetc, 8 (I94:i), pp. 193 et 

(Final Act of the United Nations 8chwelb, tbiJ„ K (194.'>)» pp. 50 63; 
Monetary and Financial Conference. Jessup in A.J., 38 ( I944);pp. 65M 062 ; 

Cmd. OMO (1044)); Resolutions 32. Kuhn, i6k£.. pp. <>02 007. 

34 and 36 of the First Session of the ^ (\N.T.S., 33. p. 201. 

Council of United Nations Relief and * 7 A. '8 Ueo. 0, c. 44. 

Rehabilitation Administration in 1943 * In infrr>dunn;; the Bill the 

(Choid. 6497 (1943)) — see also (}md. Attome> (;c*n<ral rx pressed the view 
6666 (1944) as to the relevant Hesolu> that nhen a number of States joined 
tions of the Second Session ; Article in creatin;; an international organisa 
16 of the Final Act of the l*aria Con- tion for fulfilling a piihlie purpone. it 
ference on Repara tioiia of Deceiulier was proper under International Law, 
21. 1946, setting up the Inter- .Allied that the t«o\eminent8 mem tiers of the 
Reparation Agency <0md. 6721): organisation should collectively enjoy 
Article VIII of Agreement of the same immunities u Inch tliey would 
January 4, 1946. establishing the enjoy inflividuallv 
European Coal Organisation (Onul * 9 A 10 Oeo. 6, c. ♦•ii.Kirt.t Schinliile. 
6732). The Statute of the Council of For an analy.sis of the Act see Barry in 
Europe of May 6, 1949, provides, in Aftydern Imw Reiteir, 10(1947). pp, 97- 
Article 40. that the Council of Europe. 121 . For a cniicwm of the tendency to 

representatives of memher-Statea and eiempt the State's own nationals from 
the Secretariat shall enjoy in the the benefits of diplomatic immunity 
territories of its members such privi- see Hurst in B.y., 10 (1929), p. 10; 
leges and immunities as are reasonably Hammarskjbld in Hagve JHacMil, 56 
necessary for the fulfilment of their (1936) (li.). p. 204; Jenks in 22 
functions. It is expressly laid down (1946). p. 160. n. 2. 
that these immunities shall include The Act m^es it obligatory upon 
immunity for all representatives in the Secretary of State to isauc hats 
the Consultative Assembly from arrest of the# officials on whom diplomatic 
and legal proceedings in the territ4>rjeii Mtatiis is conferred He miy isaue 
of all members in respect of words such lists in r^pei't of nerscjns who 
i|K>ken and votes cast in the debates are entitled ib immunity only in 
of the Assembly or its committees or respect of thmr ofi[icial acts. See 
commissioas. See General Agreement above, §391a, <on the undertaki^. 
on Privilem and Immunities of the given in this f^mnection, aa toUie 
Goane{lof£urc»eofKeptember2,1949; waiver of imni|initioa. See also the 
rfimfyS€fie«,No,34(1963),Crad.8S62. instructive delate in the Honae of 
See on the subject generally Jenks Commons, //aiiaord, voL 403, coli. 
in OroHus Soekty» 28 (1942), pp. 113 349, 20B(k and 2770 d sag., and 
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succeBsive Orders in Council these provisions were made 
applicable to a number of international agcncie^.^ In 1950 
the various Diplomatic Privileges (Extension) Acts were 
consolidated in tlic International Orgeanisations (Immunities 
and Privileges) Act, 19.>0.* That Act covers comprehen- 
sively the Int<*rnational Court of Justice,* international 
conferences taking ])lace in the United Kingdom,^ and inter- 
national orgaTiisatiuns. As to the latter, the Act applies to 
public intc^mational organisations, i .e. organisations of which 
the United Kingdom and fine or more other sovereign States 
are members. The organu?ation as such is to be granted 
iminunities and privileges and is to have the legal capacities 
of a body corjioratf'. Secondly, the Act authorises the con- 
ferment, by Orders in Oouncil, of diplomatic immunities, 
generally described in the Act,* upon (a) persons who are 
reprei^cntatives, whether of Ooveminents or not, on any 
organ f)f such organisations or are members of their com- 
mittees or organs ; (h) liolders of high offices, to be specified 
in the Order, in the organisation ; and (r) persons employed 
on missions of the organi.sation in question. Thirdly, certain 
immunities and privileges, referred to below, are provided 
in favour of other classes of officials and servants to be 
specified by an Order in f'ouncil, and upon the staffs and the 
families of the officers of the organisation. Provision is 
made for the compilation and publication of the lista of 
persons entitled to these immunities. 

By virtue of the Act of 1950 the iminunities and privileges 
of international orcauisations as siicli are as follows : (1) 

Civil Aviation Organisation, 1949 (No. 
134); International Lalioiir Organisa- 
tion. 1949 (No. 133} ; World Health 
Organisation, 1949 (No. 136) ; Food 
and Agriculture Oiganisation, 1949 
(No. 834) ; Tiitemational Refugee 
Organisation, 1949 (No. 837); Unit^ 
Nationa Eduratiotial, Scientific, and 
Cultural Organisation, 1949 (No 835) ; 
Organiaatiun for Europeaii Economic 
peration, 1949 (No. Ih3l) ; Coun- 
cil of Kun>pe, 1950 (No. 1268). 

• 14 Geo. 6. 0 . 14. ^ 

* Sec above, p 823. 

« Sec below, p. 827, 

> See below, p. 826. 


vol. 404, cola. 94 el ^eg. ; C’orbett, 
PoH^War W&rldM (19-12), p. 183; 
Friedmann in Modern Law Jieview, 
6 (1943), p. 198, Hho suggeata an 
International Administrative Tri- 
bunal aa a necessary counterpart to 
immunity from municipal juriKiiction. 
And see Haokworth. tv. § 37H. 

^ The following are 8t)mo of the 
Orders in CJouncil passcMl in pursuance 
of the Diplomatic Privileges (Exten- 
sion) Acte. 1044 to 1950. in relation 
to various intamational organisations 
United Nations and International 
Omrt of Justice, 1947 (No. 1772); 
Bruieels Treaty Pennaaent Commu- 
rion, 1948 (No. 2253 ) ; Inteiiiational 
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Immaaity Aom suit and legal process ; (2) Inviolability of 
official arohives and premises occupied as offi^ as is accor^ 
in respect of the official archives anil premises of a foreign 
envoy ; (3) Exemption or relief from taxes and rates, other 
than taxes on the importation of goods, as is acconled to a 
foreign State ; (4) Exemption from taxes on the importation 
of goods directly imported by the organisation tor its oftioial 
use in the United Kingdom or the importation of anj publica- 
tions ; (•*>) Exemption from prohibitions and restrictions on 
importation or exportation in the casi' of goods directly 
imported or exported by the organisation for its oiTicial use 
and in the case of any publications of tlic organisation ; 
(6) The right to avail itself, for telcgrai)hic communications 
sent by it and containing only matti'r intendeil for publica- 
tion by the press or for broadcasting, of any reduced rates 
applicable for the corresponding service in the case of press 
telegrams. 

The immunities and privileges of rcpn*scntativt*s, members 
of committees, high officers and persons on mission.^ consist 
of immunity from suit and legal process; in\iolability 
of residence ; and exemption or relief from taxes all in 
the same way as corresponding immunities aceonled to 
foreign envoys. The same applies to the official staffs anil 
the families of tliese |)crsons. The immuiiit ic.s and privilegi‘8 
of other officers and servants of the organisal ion comprise 
immunity from suit and legal process in connection with the 
performance of official duties, and exemption from income 
tax in resiiect of omolument.H received as an officer or servant 
of the organisation. 

The Act gives power to the CVown to decline to accord or 
to withdraw immunities or privileges in relation to nationals 
or representatives of any State on the ground that that 
State is failing to accord corresponding immunities or 
privileges to British nationals or reprcsimtatiives. 

^ . In lirio the United States Congress app^ved an Act to 
extend certain privileges, exemptions anife immunities to 
international organisations and their officers tuid employees.’ 


> Public l««r 291 (70th Ooogren, the Act provides that intcmulionul 
cb. 0S2, let ScMion); Section 2 of oifMiiMtionc •ball powee* Utc cep- 
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(A) National Officials. — By treaty national officials, other 
than diplomatic ropresentatives, sent to transact business 
in a foreign State are occasionally granted a degree of 
diplomatic immunity. This has been the case, for instance, 
with various Trade Delegations acting on behalf of the 
Soviet Government. * National officials sent to international 
organisations such as the United Nations and inter- 
national congresses and conferences enjoy, by virtue of 
special provisions, either custoraary or specially defined 
diplomatic immunities. Thus, the British Diplomatic Privi- 
leges (Extension) Act, 1 944, authorises the Secretary of State, 
whenever a conference i.s lield in the United Kingdom and is 
attended by representatives of the United Kingdom and of 
one or more fondgn sovereign Powers, to compile a list of 
such foreign representatives, who, together with their retinue, 
shuli be entitled to the ordinary diplomatic immunities.* 
These immunities and privileges were reaffirmed in the Act 


Acity to contract, to acquire and 
dispose of property, and to institute 
legal pruceeding.H ; that they shall 
enjoy the *uiu)i‘ trninunity from suit 
and everj’ form ol judicdal process a.** 
is enji»yc<i liy iureign gn\ eriiments ; 
that their pro(>ert;y shall bo immune 
from search ; that tlioir archives shall 
bo inviolable ; and that with regard 
to customs duties and mtemal revomie 
taxes as well as the treiitiuent 4>f then 
oflicial commiinieations they shall U* 
entitled to imniuiiitie'^ accorded to 
foreign governments. Section 3 lays 
down that the baggage am! elfcets of 
alien offieiTs and employ ce> of inter- 
national organ iHiitioii^, or of aliens 
designated bj' fonugii goMTiiments tu 
serve oa their repiesiMitati\os in or to 
such organ i.'Uktions. or of the families, 
suites and servants td' such persons 
shall bo free from customs duties. 
Section 4 provides for exemption 
from taxation : (u) of the income of 
foreign governments or international 
organiBAtioDB from any source within 
the United States ; (6) of wages and 
salaries of their officials other than 
citisens of the United State® pro- 
vided that the State of which these 
persons are nationals grant similar 
exemption to eitiaens of the United 
States. See Preuas in A 40 ( 1946 ), 


pp. 332-345. And sc»e the same, i6id., 
41 (1947), pp. 555-578, for lucid com- 
mon* on the case of Wentchuitf County 
V. Hanollo {ibid,, p. 690), which came 
before the Uit y Court of New Rochelle, 
New York, in November 1946 and 
which provided the first judicial con- 
struction of the Act of 1945. The 
Court held that tbe defendant was not 
necessarily immuiu from prosecution 
foi iiiiving a oar m '>*>>*e8s of the speed 
limit for the mere rv • on that he was 
an employee of the United Nations 
and was dtiving the i>ecretary -General 
of the United Nations at the material 
time. Tbe action in respect of which 
immunity W'os sought ha<l to bear 
some relation * to the importance or 
the succeas of the Organisation's de 
liberations * — a question which could 
not be decided witL^yUt a trial of the 
issue of fact. The claim for immunity 
was subsequently withdrawn. 

* As to GrC'ut llritain see below, 
§ 454a (n.). As to htonee see, for 
instance, De FaUoie v. Pialiakoff. 

^401 Diyeet, 1936-1937, Case No. 
84. And see generally Stoupniteky, 
iS'loftcl international de CUJ3.S,k. 
(1936), pp. 265 - 300 . 

* Article 105 of the Charter. 

* 13 . 
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passed in 1950 to consolidate the successive Diplomatic 
Privileges (Extension) Acts from 1944 to 1950.* During the 
Second World War the presence in Great Britain of a number 
of Governments of countries invaded by Germany gave 
occasion for the Diplomatic Privileges (Extension) Act, 1041 , 
which extended diplomatic immunities to members and high 
officials of (jrovemments of foreign States allied with Great 
Britain and established there. Similar rights were accorded 
to members of any national committee or other foreign 
authority established in Great Britain and recc^nised as 
competent to maintain armed forces for service in association 
with British forces.* 

* 14 Oeo. 6, 0. 14. The principle of respect of members and officials of 

recippocity — see above, p. fed— such foreij(n Governments and auth- 
applies also to the immunities of orities as perform their functions 
these representativo*!. wnoU^ or iii part in Great Britain, 

* The Diplomatic Privileges (Kx- even though such Governnienis or 
tension) Act, 1944, s. 5 , provided that authorities had transferred their seat 
such immunities ^hali continue, in elsewhere. 
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I 

THE INSTITUTION OF CONSULS 

Hall, S 106-~Phillimore, ii. §{ 243-24&- Fenwick, pp. 371 377— Twiss. i. § 223— 

Rivier, i. f 41— Ny», u. pp. 460-460— Cel vo. ui. §{ 1368-1372— 
Fauchilli*. §§ 733-742- Pradier.Fo«l^r6, ir. §§ 2034-2043— Martens, ii. 

18, 19 — Flore, n. ^ 1 176-1 178 — 1> I.x>uter, ii. pp. 66-66 — Warden, A 
Tr 0 QttM on the Oriym, Suture, etc., of the Conmdar EetaidtshmeiU (1814) 

- arSalles. ViiiatUulion des coneulaU, son onyvte, etc. (1868) — Chaster Uoyd 
Jones, The Oonndar Servue of the United States Its History and Aettvities 
(1906)* Stowcll, Le eoiisul (1909), and ( onsular Cases and Opinions, etc. 
(1009>-?iUaut, Manuel de droti eonsulaite, 2 vola. (1910, 1912>— Puente, 

The Foreign Consul (1926>-Tom)l)a, Derecho Consular (1927)^De8aint, 

Essai de flassifiratwn juridtque des actes et des attribuiums des consuls 
(1927) — Ueyking, Les prtnripes et la pratique des services eonsulaires 
(1928); the same in Hague Recuetl, vol. 34 (1930) (iv.), pp. 816-829— 

Ferrara, Manuale di dmtto consolare (1936)- Jordan in RJ,, 2nd ser,. 

8 (1906), pp 479-607 and 717 750, and in Ripertutre, i. pp. 284-302 — 

Harvard lUseofch (1932), pp. 201-216 --Stuart m Hague Rtcueih vol. 48 
(1934) (ii.). pp 483-601. 

§ 418 . The roots of the iustitution of consuls go back toDevdop- 
the second half of the Middle Ages. In the commercial 
towns of Italy, Spain, and France the merchants used 
appoint by election one or more of their fellow-merchants 
as arbitrators in commercial disputes, and these were called 
Jugea Cotumls or Consuls Marchands. When, between and 
after the Crusades, Italian, Spanish, and French merchants 
settled down in the Eastern countries and founded factories, 
they brought the institution of consuls with them, the 
merchants belonging to the same atlon electing their own 
consul. The competence of these consuls became, however, 
more and more enlarged through treaties, called ‘ Capitula- 
tions between the home States of the merchants and the 
lif ohammedan monarebs on whose territories these merchants 
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had settled down.^ The competence of consuls came to 
comprise the 'whole civil and crimmal jurisdiction over, and 
protection of, the privileges, the life, and the property of 
their countrymen. Prom the East the institution of consuls 
was brought to the West. Thus, in the fifteenth century 
Italian consuls existed in the Netherlands and in London, 
English consuls in the Netherlands, Sweden, Norway, 
Denmark, and Italy (Pisa). These consuls in the West 
exercised, just as did those in the East, exclusive civil and 
criminal jurisdiction over the merchants of their nationality. 
But the position of the consuls in the West decayed in the 
begiiming of the sev enteenth century through the influence 
of the rising permanent legations on tiie one hand, and, 
on the other, from the fact that everywhere foreign mer- 
chants were brought under the civil and criminal jurisdic- 
tion of the State in which they resided. This change in 
their function altered the position of consuls m the Chris- 
tian States of the West altogether. Their functions now 
shrank into a general suis'rvisiou of the oonimerce and 
navigation of their home States, and into a kind of pro- 
tection of the commercial interests of their countrymen. 
Consequently, they did not receive mach notice in the 
seventeenth ^ and eighteenth centuries, and it was not until 
the nineteenth century that the general development of 
international commerce, navigation, and shipping again 
drew the attention of the Governments to the value and 
importance of the institution of consuls. It was now 
systematically developed. The position of the consuls, 
their functions, and their privileges were the subject of 
provisions, either in commercial treaties or in s{)ecial 
consular treaties,’ and a number of Stat(‘s enacted statutes 
regarding the duties of their consuls abroad, such as the 
Consular Act passed by Great Britain in 1825. 

Nstnreof §419. Nowadays consuls are agents of States residing 
abroad for purposes of various kinds, buj mainly in the 
interests of the commerce and navigation of the appointing 

• Sm Twi*», i, §i 263-263. 653-678, on coi^uIm serrire in the 

reigu of Charles |l 

• See Barbour in ;4insrican //it- « Phlllimore, |266. a list 

torieal Bevitw, 33 (1927-1928)e pp. of such treaties. 
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State. As they are not diplomatic representatives, they do 
not enjoy diplomatic privileges. Nor have they, ordinarily, 
anything to do with intercourse between their home State 
and the State in wliioh they reside. However, this is not 
always so. Until quite recently. ^ consuls of Christian 
Powers in certain non-Christian States retained their 
former competence, and exercise full civil and criminal 
jurisdiction over their countrymen. Sometimes consuls are 
charged with the tasks which are normally fulfilled by 
diplomatic rcpre8cntativc.s. Thus, too, on occasions small 
States, instead of accrediting diplomatic envoys to another 
State, send only a consul, who combines consular functions 
with those of a diplomatic envoy.* It must, however, be 
emphasised that consuls thereby neither become diplomatic 
envoys, although they may have the title of ‘Diplomatic 
Agents,’ nor enjoy the privileges of diplomatic envoys if 
such privileges arc not specially provided for by treaties 
l)etwcen the home State and the State in which they reside. 
Different, however, is the <’ase in which a eonsid is at the 
same time accredited as charge d’i’.lfaire.s, and in which, 
therefore, he combines two distinct offices ; for as charge 
d’affaires he is a diplomatic envoy and enjoys all the 
privilege.^ of a diplomatu' representative, provided he has 
received a tetter of credenc**. 


II 

CONSULAR ORGANLSATION 


Hall, Foreign PoirerM and Jurnidtffwn 
Phillmioro, ii. $§ 253, 25 1 Moore 
Hy<io i. § ifiO Uivicr, i. § 41 (’alv 

* Soc altovo, 5 

* A« an instance of the diOicultios 
which the amalgamation of the diplo- 
fhatio and consular services into one 
service is apt to create see Mv^thann 
e. Rngdke [19281 1 K-*'- 
A.C. 433. and above, § 401 (n.). 
Soviet Knssia in 191 H and the 
United States of America in 1924 
each ainaigamated their diplomatic 
and consular servioea into a com* 
raon foreign eorvioe ; tee, aa to 

he latter. Gamer in 18 (1924), 


*/ the f roiru (1 81*4 h § 13 — 

V, § 09(v -Hnekworth, iv. § 423- - 
.. ni. 1373-1376— Fauchillc, §5 743- 

pp. 77 4 777 ; Rogers, Wid,, pp. 791- 
794 ; and Hack worth, iv. S 379. See 
alto Lyons in Ji.Y„ 26 (1949), p. 434 
in connection vritli the, unreported 
caae of Pnre v. Onffin, In Great 
Britain the Foreign Sendee Act 1943 
(6 A *1 » 6, c. 36) eives effoet to the 

proposals of tlio White Paper (Onid, 
6429) for a inoasuru of unification of 
the diplomatic and consular semcea. 
As to Soviet Itusaia see Tamcousio, 
The Soriei f'moa and 
lAitr ( 1935), pp. 209 et . 
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It. H 80 »-*(»fr-M<rignhM, it »• 880433- 
Uartwu, ii. J80-De Louter, li. pp. e5-69-Stowi»ll. L* eonttU {1909) 
pp. 189-206— (TcMrirf Inttruetion* /or His Ma/eHly'o Contuhr Offlctrt 
(1907), M nviaed fitom Uhm to time — ^Heyking in Hague JteeueH, voL 34 
(1930) (4). pp. 830444— Noftwrd Heeearvlt (1932), pp. 207-209 217-22^ 
A CoBeclion oftKe Diplomatie and Coneidar Lave and Btgulattone of Yariout 
Oownlrtea. Edited by FoUer end Uudaon, 2 yob. (1033)— Ceohot, JfetMitio 
d Vutage dee Chaneetteriee dijdomatiguee et eoneuUnrea (pubtahed under the 
aoepioea of the French Hinutry of Foreign Affuie, 3nd ed., 1033). 

OiSerent § 420. Consuls are of two kinds. They are either specially 
ComuhL administration of their consular 

office (ConmUs mim),^ or they are appointed from indi- 
viduals, in most cases merchants, residing in the district 
for which they are to administer the consular office [Consults 
eUcti).* Consuls of the first kind, who are the so-called 
professional consuls and are always subjects of the sending 
State, have to devote their whole time to the consular 
office. Consuls of the second kind, who may or may not 
be subjects of the sending State, administer the consular 
office besides foUowing their ordinary callings. Some States, 
such as Franco, appoint professional consuls only ; most 
States, however, appoint consuls of both kinds, according 
to the importance of the consular districts. But there is a 
general tendency with most States to appoint professional 
consuls for important districts. 

No difference e.\ists in the general position of the two 
kinds of consuls according to International Law. But, 
naturally, a professional consul enjoys in practice greater 
authority and a more important social position, and consular 
treaties often stipulate special privileges for profe.ssional 
consuls. 

finnmnUr § 421. As thc fuDctions of consuls are of a more or less 
Distrioto. local character, most States appoint several consuls in the 
larger Statc.s, confining thc duties of each to certain dis- 
tricts of such territories, or even to a certain town or port 
only. Consular districts as a rule coincide wHh the provinces 
of the State in which thc consuls administer their offices. 
Consuls in each consular district are imlc^ndent of each 


1 Sometinies ^cftUed conauU dk 
carriire. 


* To thii diitinoHoo there oome- 


pondM in the Bnlieh Consular SerWoe 
the distinction m between ^Ccuuiiilar 
55^*^ 1 «nd ''Trading Consular 
Officers/ 
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other, aod conduct their correspondence directly with the 
Foreign Office of their homo State, the agente-consular 
excepted, who correspond only with the consul who appoints 
them. The extent of the districts is agr<‘ed upon between 
the home State of the consul and the admitting State. Only 
the consul appointed for a partienUr district is entitled to 
exercise consular functions within its boundaries, and to 
him alone the local authorities have to grant the consular 
privileges, if any. 

§ 422. Four classes of consuls arc generally distinguished Diffmnt 
according to rank: consuls-general, consuls, vice-consuls, 
and consular agents. Consuls-gencial are appointed either 
as the head of several consular districts, and have then 
several consuls subordinate to themselves, or as the head 
of ono very large consular distrwt. Consuls are usually 
appointed for smaller districts, and for towns or even ports 
only. Vice-consuls are assistants of consuls-general and 
consuls who themselves possess consular character and so 
can take the consul’s place in regard to all his duties ; 
they are, according to the Municipal Law of some States, 
appointed by the consul subject to the approbation of his 
home State. Agents-consnlar are agents with consular 
character, appointed, subject to the approbation of the 
home (iovernraent, by a consul-general or con.-ul for the 
exercise of certain parts of the consular functioni- in certain 
towns or other places of the consular district. Agents- 
consnlar are not independent of the appointing consul, and 
do not correspond directly with the home State, since the 
appointing consul is responsible to his Government for 
them. The so-called proconsul is not a consul but a locum 
teneno only, during the temporary absence or illness of a 
consul ; he possesses, therefore, consular character for such 
time only as he actually is the locum tenens. 

The British Consular Service eoposts of the following five 
ranks : (I) consuls-general ; (2) consuls ; (3) vice-consuls ; 

(4) consular agents ; (6) proconsuls. In the British Consular 
Service prooonsuls< exercise, as a rule, only the notarial 
functions of a consular officer. 

VOL. 1. 3> 
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5*28. Al^ough oonsob oonduot their oorreBpondeaoe 
<liwotly with their home QoTemment, they are neverthe* 
less subordinate to the diplomatic envoy of their home 
BiiTOyt. Government accredited to the State in which they administer 
their consular office. According to the Municipal Law of 
almost every State the diplomatic envoy has full authority 
and control over them. He can give instructions and 
orders, which they have to execute. In doubtful cases they 
have to ask his advice and instructions. On the other hand, 
the diplomatic envoy has to protect the consuls in case 
they are injured by the local Government. 


Ill 


APPOINTMENT OP CONSUliS 


U«U. J lOS-Phaiimow, il. §260-Moow, v. §§697.700 -Haokworth, it. 
§§424, 426-He(8hey, §286— Hyde, i, §§ 481-463- Rhior, i. §41— Nys, 
a. p. 467— CalTo, 'ill. §§ 1378-1384— Fauchillp, §§ 740-762 {4)- -Pradier- 
Fod4i4, It. §§ 2066-2067— Fiore, ii. §§1181, 1182 -Marten*, li. §21— 
Do Louter, ii. pp. 69-71 -Stovell, Lt consul, pp. 207 216 — Harvard Research 
(1932). pp. 226-243. 


Qualifioa- § 424. Intomational Law has no rules in regard to the 
qualiiications of an individual whom a State can appoint 
date*, as consul. ^ Many States, however, by their Municipal Law 
require certain qualifications in professional consuls. The 
question whether women can be appointed consuls cannot 
be answered in the negative ; but, on the other hand, no 
State is obliged to grant them the exequatur, and some 
States would at present certainly refuse it.* 

§ 426. According to International Law a State is not 
obliged to admit any consuls.* But the commercial interests 
wMob. of all States are so imiiortant that in practice every State 
must admit consuls of foreign Powers ; for a State which 
refused would in its turn not be allowed tp have its own 
consuls abroad. Commercial and consulaif treaties stipu- 
Hate, as a rule, that the conixaoting Statesi- shall have the 


* 8m •boT^ § 370 (n.), w to 
wooMn mvoys. ' 

* 8m Ewnmi Bmarek (1932), pp. 


241-243. Ahd mb tho Pfen-AiiMuiosn 
ConymtioiioflSSoiiOoiunlari^te 
(•bore, § 36, n.), ArtiolM 14. 
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right to appoint oobsuIb in all those parts of each other’s 
ootintry4n whioh consuls of third States eoe already or may 
in future be admitted. Consequently a State cannot refuse 
admittance to a consul of one State for a certain district if 
it admits a consul of another State. But as long as a State 
has not admitted the consul of any State for any particular 
district, it can refuse to admit the consuls of all. Thus, for 
instance, Russia refused for a long time for political reasons 
to admit consuls in Warsaw, now the capital of Poland. 

§ 426. There is no doubt that it is within the competence Right to 
of every full sovereign State to appoint consuls. As regards 
not-fuU sovereign States, everything depends upon the 
special case. In rc'gard to momber-States of a Federal 
State it is the constitution of the Federal State which 
settles the question. 

§427. Consuls are appointed through a patent or com- Mode of 
mission, the so-called Lettre, de provision, of the State whose 
consular office they are intended to administer. Vice- of Admit 
consols are sometimes, and agents-consular are always, 
appointed by the consul, subject to the approval of the 
home State. Admittance of consuls takes place through 
the grant of the so-called exequatur ' by the Head of the 
admitting State.^ The diplomatic envoy of the appointing 
State hands the patent of the appointed consul to the 
Secretary for Foreign Affairs for communication to the Head 
of the State, and the exequatur is given either m a special 
document or by means of the word exequatur written across 
the patent. 

Exequaturs are granted to consuls appointed to act in a 
British Dominion only after reference by the British Foreign 

* Exequatur, which cornea from Appeal: danwit Difsit, 1941.1942. 

Mxuquor, means * let him perform/ CaM No. 110. 
and waa origmally the term used * In Foreign Office JAri (1928), at 
to deocribo a ' temporal aovereign's p. 500, it is stated that : * The King'a 
authorisation of a bbhop under Exequatur is granted to Foreign 
Papal authority, or of publication Consular Officers holding a Com* 
of Papal buUii * (Conciee Oxford mlaa«> n aigned by the Supreme 
Dkii 0 nary)e Aa to the question whether Sovereign Authority of the State 
the exetnuiwr ia the aouioe or merely appointing them. In other oaaea a 
the evkienee of oonaular authority see formal reoognition ia aooorded.' At 
In re OargU'e EdaUq decided in 1941 to oonaula appointed to protected 
by the Oalifoniia Diatriet Court of Statea aee abovop f 92 (n.). 
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Offioo to tJio €!ov^muD6iit of the Dobiuuod oonoenwd, wid 
apon the oounter-signatuie of a Minister of that Doounion.* 
The exeqwatm can be refused for personal reasons; Thus, 
in 1869 England refused the exequalvr to an Irishman named 
Haggerty, who was naturalised in the United States and 
appointed American consul for Glasgow. Similarly, the 
exequatur can be withdrawn for personal reasons at any 
time. Thus, in 1834 France withdrew it from the Prussian 
consul at Bayonne for having helped in getting supplies of 
arms into Spain for the Carlists.* 

Appdnt. § 428. As the appointment of consuls takes place in the 

Ooiunlt interests of commerce, industry, and navigation, and has 
merely local importance without political consequences, it 

nltioD. is maintained ’ that a State does not indirectly recognise a 
newly created State merely by appointing a con.suI to a 
district in it. There is much support in the practice of 
States for that view.* On the other hand, some weight 
must be attached to the view that since no consul can 
exercise his functions before he has handed over his patent 
to the local State and has received its exequatur, the appoint- 
ing State thereby enters into such formal intercourse with 
the admitting State as indirectly ^ involves recognition. In 
any case it is only if consuls ai-e formally appointed and 
formally receive the exequatur on the part of the receiving 
State, that indirect recognition has been said to bo involved. 


1 See Summarj^ of Proceedings of 
the Imperial Conference of 1926; 
Cmd. 2768, p. 26. 

2 The British Government with- 
drew the exequatur of the consul, and 
the recognition of the vice-consul, 
of the United States of America at 
Newcastle in August 1922, on the 
ground that they were iismg their 
authority to grant visas in such a 
way as to divert traffic from British 
to American vessels. The Amorioan 
Government, after a local inveatiga- 
tiQD» did not concur in the view 
taken by the British Government of 
ihe action of these officers and closed 
the consulate. On April 2. 1924, 
the British Govermnent informed the 
American ambasasdor that it was 
* prepared not to insist upon the 


charge * against these officers, and a 
new consul was appointed ; see AJ., 

17 (1923), pp. 344 and 516; ibid,, 

18 (1924), p. 664. 

• Hall, §§ 26*, 106 ; Moore, i. §{ 30, 
72, Hackworth, iv. $ 427; and 
Harvard Research (1932), pp. 238-241. 

* Sec Harvard Research (1932), hw. 

ct/. 

^ See almve, § 75d. The question is 
discussed in detail bv l^dnuterpacht in 
B.r., 21 (1944), pp. 133-136. where 
the view is exproiipe<i that while it is 
controversial whel|ier a request for an 
exsquaiur impJiosi, recognition, such 
scant practice as egists on the subject 
suggests that the iqsue of an sststfuaduf 
implies recognitinb as a State or 
Qovamment. ^ 
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If, on the other hand, no formal appointment is made and 
no formli! exequatur is asked for and received, foreign 
individuals may, with the consent of the local State, in fact 
exercise the functions of consuls without recognition follow- 
ing therefrom. Such individuals are not really consuls, 
although the local State allows them, for political reasons, 
to exercise consular functions. 


IV 

FUNCTIONS OF CONSULS 

Hull, § 105— PhiUimore. ii. R 267-260- Moore, §§ 717-731— Hack worth, iv. 

§S 439-450— Hyde. i. §$ 477-488— Kavier. i. § 42— (’alvo. iii. §§ 142M42S- 
Fauchilie. {§ 762-771— Pradier-FcKlere, iv. §§ 2069-21 13— Fiore, ii, §§ 1184- 
1 186— Martena. ii. { 23— De Louter. li. pp. 72-75— Stowell. Lt consul (1909), 
pp. 15-136— InMnictUms to Hia Corunilar Officers {\W1 ) — 

B^mSaikda. Ijes consuls en temps de guerres et de troubles (1933) — Puente. 

TraiU sur lesfonctiom irUerncUiofiales des ronania (1937) — ^Morelli in Bimsta, 

3rd sen, i. (1921-1022). pp. 315-341. 607-641— Van dc Watering in /?./. 

(Oeneva), 2 (1924). pp 170-188, 363-374- Hrabar m 53 Clunet (1926). 
pp. 578-583— Jordan in K^pertoire, v. pp. 46-50, 65-185- Harvard Besearch 
(1932), pp 251'313--Hcyking in Hague Recueil, vol. 34 (1930) (iv,). 
pp 845-888— Stuart, vol. 48 (1934) (li ), pp. 545 565— Best in B.y., 

25 (1948). pp. 280-295. 

§ 429. Although consuls are appointed chiefly in the Consular 
interests of commerce, industry, and navigation, they are 
also charged with various functions for other purposes.* general. 
Custom, commercial emd consular treaties, Municipal Laws, 
and Municipal Consular Instructions prescribe detailed rules 
in regard to these functions.* They may be grouped under 
the heads of promotion of commerce and industry, super- 
vision of navigation, protection, and notarial functions. 

* Aa io the poBiiion and functions and report on the hostilities between 
of the ' oommercial representatives * lapsneee and Chinese troopa : see 
of Soviet Russia in foreim countries Offi, J., March 1932, 
see Mi^kine • Guetx4vitch in B,Q,, 

33 (1926), pp. 372-386. On some * For a clear statement that while 

r iial functions of consuls in time consular privileges are appropriate 
war aee Bouffanais, op, cU, ; subjec of treaties it does not loUow 
Rousseau in S,Q,, 40 (1933). pp- 506- that every act of a consul must be 
619. In February and March 1932. based upon a specific provision of a 
the Council of the League invited the treaty see Blachner v The Uniiti 
consular officers of some msmbers of States of Arntnea^ 284 U.S. 431 ; 
the League at Shanghai to investigate AJ,. 26 (1932). p. Oil. at p. 615. 
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Pnmo- 1 480. As consuls aie appointed in the interests of oom> 
meroe and industry, they must be allowed by the teodving 
w«e sad State to watoh over the execution of the conunerdal treaties 
of their home State, to send reports to the latter in regard 
to everything which can influence the development of Its 
commerce and industry, and to give information to mer- 
chants and manufacturers of the appointing State necessary 
for the protection of their commercial interests. 



NSTlgti. 

tion. 


§4^1. Another task of consuls consists in supervising 
the navigation of the appointing State. A consul at a 
port must be allowed to keep his eye on all merchantmen 
sailing under the flag of his home State which enter the 
port, to control and I^alise their ship’s papers, to inspect 
them on their arrival and departure, and to settle disputes 
between the master and crew or the passengers.^ He assists 
sailors in distress, undertakes the sending home of ship- 
wrecked crews and passengers,^ and attests marine protests 
and surveys. Consuls must, upon the request of the eora- 
mander, assist in every possible way any public vessed • of 
their home State which enters their port ; but they have 
no power of supervision over them. 


ProtM. § 432. In exercising the protection which they must be 
allowed by the receiving State to provide for subjects of the 
appointing State, consuls fulfil u very important task. For 
that purpose they keep a register, in which these subjects 
can have their names and addresses recorded. Consuls 
make out passports, and they have to render certain assist- 
ance and help to paupers and the sick, and to litigants 
before the courts. If a foreign subject is wronged by the 
local authorities, his consul has to give him advice and help, 
and eventually to interfere on his behalf. He is entitl^ 
for that purpose to communicate with imprisoned nationals 
of his Htate.* If a foreigner dies, his consul may be ap- 


*Sm BMt la B.7., 25 (IMS), 

pp. team 

^ * As to the position of a consuJ 

who aadsts hit fellow-nationali to 
wtnm to their home State upon ^ 
outbreak of was between that State 
«q4 the State to which he is appointed 


see Ji, y. AhUn [}915J 1 K.B. 616^ and 
below, voL ti. § 1|)0. 

* See Lenain, ftapporti del coiwiti 
itdela marin$ iigwrrt (1932). 

pp. 264*257. 
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proAohed for securing his property and for rendering all 
kind of assistance and help to the family of the deceased. 

As a rule, a consul exercises protective functions over 
Bubieots of the appointing State only ; but the latter may 
charge him with the protection of subjects of other States 
irhich have not nominated a consul for his district. 

I 433. Very important are the notarial and similar func* NotaHii 
tions with which consuls are charged. They attest and 
legalise signatures, examine witnesses and administer oaths 
for the purpose of procuring evidence for the courts and 
other authorities of the appointing State. They conclude 
or register marriages * of the subjects of the State which 
they represent, take charge of their wills, legalise their 
adoptionr, register their births and deaths. They provide 
authorised translations for local and for home authorities, 
and furnish attestations of many kinds. All consular 
functions of this kind are enumerated in detail in Municipal 
Laws and Consular Instructions. However, whereas pro- 
motion of commerce, supervision of navigation, and pro- 
tection are functions the exercise of which must, according 
to a customary rule of International Law, be permitted 
to consuls by rt'ceiving Statc^, many of their notarial 
functions need not be, in the absence of treaty stipulations. 


V 

POSITION AND PRIVILEGES OF CONSULS 

HiOl, { 106— FbiUimore, ii. H 301-271— Mnote, v. K <02-716— Haokworth, ir. 
ff 428-438— Hydr. i. §$ 404-476 -Kivier, i. § 42 -Cairo. iU. H 1385-1420- 
Fanobilk, K 763-761-Pra(lier-Fod«^i4. iv. §$ 2114-2121— Fiore, iLJ 1183— 
Hortena, ii. ) 22— De Louier, ii. pp. 7S 79— Ttsrets, iL H 798-886— Bodia, 
Ij €4 immunity eowndaires (l899)-~Stowefl, Le corwU (i9i>9), pp. 137-184 
->Ludwig» ComuXar Tnaty Rights (1914)-~Stewart, Ccnftdar PrivUeget and 
Immunity (1926), and American Dtphmaiie and Consular Pradiee (1036), 
pp. 428*446— Report for lioague Codidcation Committee by Guenrero end 
Ifeetny in A.J., 22 (1928), Special Suj^i., pp. 165-110, and oomment by 
Brown in AJ^ 22 (1928), pp. 135, 136- Heyking in New Sara, 

13 (1913), pp, 574-581-Loderle in 27 (1918), pp. 154.176-JoidaQ 

^ See Ohinel in 48 dunei (1921), (1931). Aa to fiinations of eonenli in 
pp. 8)3*824. See abo Ketkitch, lee the matter of eoeii) iiumranea aee 
mariages diplomaiigmes ou eoneulains MAtail in R,0., 45 (1938), pp, 241^246. 
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Poaiti o Dof 

OODfOlS. 


Conanlftr 

ran* 

leges. 


in ▼. pp. SO^Barvatd Rutarck (1932)# pp. 313-369— 

Puente in Cdwnhia Law i^eWeie, 30 (1930), pp. 281-307 (ae to Latin 
America)— Heyking in Hagiu J?eetMt7, vol. 34 (1930) (iv.), pp. 846-887— 
Beekett in B.P., 21 (1944), pp. 34-60. 

§ 434. Consuls do not enjoy the position of diplomatic 
envoys, since no State in practice grants to foreign consuls 
the privileges of diplomatic agents.^ On the other hand, 
since they are appointed by foreign States and have received 
the exequatur, they are |)ublicly recognised by the admitting 
State as agents of the appointing State. Consuls are not 
diplomatic representatives, for they do not represent the 
appointing States in the totality of their intomaiioiial 
relations, but for a limited number of tasks and for local 
purposes only. Yet they bear a recognised public character, 
in contradistinction to mere private individuals, and, conse- 
quently, their position is different, even though legally they 
may not be entitled to claim special privileges of any kind. 
This is certainly the case with regard to profeH.sional consuls, 
who are officials of their homo State and are specially sent 
to the foreign State for the purpose of administering the 
consular office.* Bui in regard to non-professional consuls 
the admitting State, by granting tlio exequatur, recognises 
their official position towards itself, and this (kunands at 
least a special protection * for their persons and I’esidencefe. 
The official position of consuls, however, does not involve 
direct intercourse with the Government of the admitting 
State. Consuls are appointed for local purposes only, an<l 
they have, therefore, direct intercourse with the local 
authorities only. If they desire to approach the Government 
itself, they can do so only through the dijiloinatic envoy, to 
whom they are subordinate. 

§ 436. From the undoubted ofBcial position of consuls no 
universally recognised privileges of importance have as yet 
been evolved. Apart from the special protection due to 
consuls according to International Law, there is neither a 
^ 9eoroUry ' who tad been trsnaferred 


281 ; PhiUimore, ii. 1 285 ; Viveath t. 
^ JMber (1814) 3 M. and S. 284 ; United 
8Utt$9r.naiara{\m)2VB\im; In 
n Bait (1890) U.S. 403 ; United 
»ate9 r. TruntMl (1891) 48 Fed. 94. 

* For the poeiUon of a ' oonaedar 


to the embassy'' from the oonsoJate 
on its being olo^d see Mnmann v. 
Bngake [ 1928] 1 IC.B. 90 ; [1928] A.O 
433, and above, f 40J, p. 809, n. 1. 

• As to trade 'with the enemy aee 
below, Tol. li. § 90. 
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ouatom nor universal agreement between the Powers to 
grant them ordinary diplomatic privileges. Such privileges 
of a diplomatic character as consuls actually enjoy arc 
granted to them either by courtesy or in compliance with 
special stipulations in a commercial or consular treaty 
between the sending and the admitting State. However, 
consuls do in fact enjoy the jurisdictional immunities granted 
to diplomatic representatives inasmuch as, according to 
the generally accepted practice, they are not liable in civil 
nor, perhaps, in criminal proceedings * in respect of acts 
which they perform in their official capacity on behalf of 
their States and which fail within the scope of consular 
functions as recognised by Internationa] Law.® In view of 
this the time may be ripe for a general international con- 
vention with regard to the position and privileges of consuls.^ 

^ See AWfW [1915] 1 K.B. CIS, the opinions of writers, see Beckett 
where the Court of Apf>eal quashed m K., 21 (1914), pp. 34-50. The 
the conviction of a Ocrinan consul on basis of consular immunity in aocord- 
a charge of treason for assisting Oer- ance with the rale stated in the text 
man nationals of military age to abo\e is not the same as that under* 
return to Oermiin^' at the beginning bing immunities of diplomatic repre- 
of the war. However, the decision is senUtives. Unlike the latter, consuls 
not conclusive as it was based on the do n »t enjoy immunity in respect of 
absence of metM rea. acts of a private law nature. The 

■ There is no such immunity in immunity of consuls constitutes, upon 
resfioct of acts which do not pniperJy analysis, one aspect of the jurisdic- 
fall within the scope of the consular tional immunity of States on wrhoae 
function, or, a fortiori, wiiich an* con- Iwhiilf they act. The same applies to 
trary to the law' of the receiving State the immunity of government property 
for instance, when the consul forcibly administered by ccra.«u)8 : see Auer v. 
detains a national of his .State. See ('osta. Annual Dvjest. 19*18*1040, 
Preuss in AJ.. 43 (1949). pp. ST .'ie. Case No. 174. 

for an account of the Kasenkina * The Institute of Interna tionaP 
incident betwt»en the United States baw at its meeting at Venice in 
and Soviet Russia in 1948. In that 1H9C adopted a ‘ IK'glement eur tea 
cose a wrrit of habew* corpus was served lmmunite«« consulaires ’ comprising 
upon the Soviet consul in New York twenty-one articles {Annuaire, 15, 
on the steps of the con.Hu1at<* building. p. 394). For a summary of American 
And see kmmet v. fAwtahn, where a treaty provisions relating to the privi* 
New York court held, with regard to leges and immunities of consuls see 
the same case, that * diplomatic iin- Stewart in A.J., 20(1929), pp. 81-102, 
miinity ’ did not permit the Soviet and ibid., 21 (1927), pp, 257-267. 
Consui-Cleneral in New York to ignore See also above, $ 35, n. And see 
a writ of habeas corpus requiring him Articles 14*22 of the Pan* American 
to produce Mrs, Kasenkina, a Soviet Convention of 1928 on Consular 
national, detained by him : ri.J, 43 Agents (see above, 5 35, n.). The 
(1949), p. .381. No warrant to enforce PrenJ Court of Cassation held in 
the writ was issued as Mrs Kasenkina 1928, in the case of Princess Zitianoff 
had in the meantitue e*«oapcd from the v. Kahn and Ripsaw, that a United 
consulate. For a lurid exposition of States consular officer was not im* 
the practice of Govoniments and of mune from French jurisdiction in 
courts on the subject, as wfdl as of respect of a libel committed by giving 
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Meanwhile, it is of interest to notice some of tiie mote 
important provisions to be found in treaties between States 
in regard to consular privileges : 

(1) A distinction is very often made between professiobal 
and non-professional consuls, more privileges being accorded 
to the former. 

(2) Although consuls are not exempt from the local civil 
and criminal jurisdiction, criminal jurisdiction over pro- 
fessional consuls is often limited to crimes of a more smious 
character. 

(3) In many treaties it is stipulated that consular archives 
shall be inviolable from search or seizure. These treaties 
are declaratory of what may be regarded as a rule of Inter- 
national Law recognised by most States, including Great 
Britain.* Consuls are therefore obliged to keep their official 
documents and correspondence separate from their private 
papers.* 

(4) Inviolability of the consular buildings is also some- 
times provided for, so that no officer of t lie local police, courts 
etc., can enter these buildings without special permission 
from the consul. But it is the duty of consuls to surrender 
criminals who have taken refuge in these buildings. 

(5) Professional consuls are often exempt from all kinds 
of rates and taxes,* from the liability to have soldiers 


infonnation as to his reasons for 
rofosing a visa to the plaintiff : 

^AntmeS Dtgut^ 1927-1928, Case No 
266. The Supreme Court of Maun tins 
held m Thttreav Dangtn y. Paturau — 
Mauritius Reports, 1949, p. 169- that 
It had no jurisdiction m an action 
against the French consul for damages 
on account of his refusal to issue a 
passport. See also tlie decision of the 
ttalwi Court of Cassation in In re 
VuhoHtcht Annual D%gwlt 1933-1934, 
Case No, 171, where the Court 
restored the oonnetion of the Yugo- 
alay Consul-Goieral in Genoa who 
ran into and fatally injured a ped- 
estrian. 

^ ^ Itiaoecasionallystatedby writen 
that the British practice in the matter 
Constitutee an exjp^ion to the gen- 
eral rule. See t.g, Fauchille, 1. (Part 
3)» 1 760; Guermo in Dklionna%r€ 


D%flomiiU%qu€, yol i p 555 . Morton, 
L€b privillgts el tmmvmUt dtplo- 
nuUiquea {1927), p 114 There seems 
to be no substance m this view. See 
Beckett, op cit , pp 37, 38 

* See Tdkta y. Hungarian Naiional 
Museum [No 1] where the Court, 
relying on a corresponding proyision 
of the Treaty, held that a consul act- 
ing as garnishee was not entitled to 
refuse disclosure of property of third 
parties on consular premises. In this 
case the Swedish Consul acted on 
behalf of Hunguiian interests in the 
United States atler the outbreak of 
war with Hungi^: Annual Ihgut 
1941-1942. Case to. 389 

• It has beeit held that SUte 
owned consular jfomises are immune 
from Uxation. jiFin-Tso Hming y, 
Taranto [1950] 4 DL.R. 209, See 
Bishop in A J., 44(1952). pp. 247-264. 
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qaarteced in their houses, and from the duty of appearing 
b person as witnesses before the courts. In the latter ease 
consuls have either to send in their evidence in writing, or 
their evidence may be taken by a commission on the 
premises of the consulate. 

(6) Consuls of all kinds have the right to put up the 
arms of the appointing State over the door of the consular 
building, and to hoist the national flag. 


VI 

TERMINATION OF CONSULAR OFFICE 

Hall, § 105 -Muote, v. 1 701— Hackvorth, iv. § 426— Uivier, i. pp. 633, 634— 

Cairn, jii. §} 1382, 1383, 1450— Fanchille, { 776— Fiore, 11. { 1187— 

Harfena, il. § 21— Do lA>ater, li. 79-81— Stowell, Lt eoiuui (1909), pp. 217- 
228— Nennrrf Rtttarch (1932), pp. 247-251. 

§ 436. Death of the consul, withdrawal of the exequatur,^ ua. 
recall or dismissal, and, lastly, war between the appointing^JJJjJJJJ^j 
and the admitting State, are universally recognis^ causes Tennlna. 
of the termination of the consular oflice. When a consul*^""' 
dies, or war breaks out, the consular archives must not be 
touched by the local authorities. They remain either under 
the care of an tmployi of the consulate, or under the charge 
of a consul of another State, until the successor of the 
deceased consul arrives, or peace is concluded. 

§ 437. It is not certain in practice whether the office ofDoitbtful 
a consul terminates when his district, through cession, 
annexation following conquest, or revolt, becomes the pro-tioo. 
perty of another State. The question ought to be answered 
in the affirmative, because the exequatur given to him 
originates from a Government which no longer possesses 
the territory. In 1836, Belgium, which was then not yet 
recognised by Russia, declared that she would no longer 
treat the Russian consul, Aegi, at Antwerp as consul, because 
he was appointed before the revolt and his exequatur was 
granted by the Government of the Netherlands. Although 

t Swftb0T«,|427. 



CONSULS 


844 


[§438 


Belgium gave way in the end to the urgent remonstrances 
of Bussiai her original attitude was legally correct.* 
duMtgein § 438. It is universally recognised that, in contradistinc- 
* diplomatic mission, the consular oflBce does not 
come to an end through a change in the headship of the 
appointing or the admitting State. Neither a new patent 
nor k new exequatur is therefore necessary whether another 
king comes to the throne or a monarchy turns into a republic, 
or in any like case.* 


VII 

CONSULS IN NON-CHRISTIAN STATES 

Halleok^ i. pp. 414-424 — PhiUuwon*. ii. §§272-277 — Sibort, pp. 64*94- -Frisch 
in Sirvpp, i. pp. 672-678 — Kivht, j. §4.’l”Ny8, u. pp. 460-475 

— Caho, ill. §§ 1431-1144 — Fauchille, §§ 776*791 -IVadier-KKlere. iv. 
2122-2138— Merignhac, ii pp. 338-361- De Louter, ii. pp. 80 07- - 
Gruohaga, §§ (i60-066 — ^Traver», n. §§ 6 IS fl5<5 » ui, §§ 1270 1300 
Strupp, ^Uvierde, Vld — Martena, ii. §§ 24 2o, and komnlarutsfn und 
Koniularjwitidiciion im Ortetd (Gorman translation from the Hunsian 
original by Skersi, 1874)-- Tarring, Bntis/i Consular Juriddtctton in the Kusl 
(1887) — Hall, Foreign Powers and Jurtsdtcium (1894), §§64-85- Hruillat, 
Etude historique el crdtque mr Us juridictwns ronaulatres (lH98)— Lipp- 
mann. Die Konaularjurudiition nn Orient (1898)— Verge*, Des ronsuU 
dans lee pays d'occtdeni (1903)— Hinckley, Amenrnn Coneulm Juriedktion 
in the Orient (1906)— Piggott, Exterrdonaltty . The Law relating to ('oneular 
JuTiedietion, etc,, in Oriental Countries (new ed., 1907) And ace Home of 
the ktcrature cited above, § 318 

^ When a consular district has been Government, but might suspend it. 
conquered but not annexed, that is However, Huspension is not termina* 
to say when it is under military tion, and such an exequatur at once 
occupation, different considerations revives on the occupation coming to 
apply. In November 1914, during an end. The functions of consular 
the First World War, after having representatives are not terminated as 
occupied the greater part of Belgium, the result of the displacement of the 
the German Government declared legitimate governmental authorities 
that the granted before the by an invader: in re Zaiewski^s 

war by the Belgian Government to Estate \ Annual Digest, 1041-1942, 
consuls of neuirtu 8Ut«s in occupied Case No. 118. 
consular districts bad expired through * As to the anijfmalous ptisition of 
the German occupation, and that the Russian consuls /appointed by the 
^IBees of slie consuls concerned had Tsarist Govemm^t to Egypt and 
terminated. Tha Belgian Oovemment Yugoslavia, who the Revolution 

protested, but the United States of received official iecognition not as 
America rightly held that the occupy- consuls but as *the beads the 
ing Government need not recognise Russian community/ see Goadby in 
an exequatur given by the legitimate 6 (1924), pf. 264, 266. 
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§§ 430-442.* Until the recent abolition of exterritoriality PosStkn 
in practically all countries in which it had been in existence, 
consuls in certain non-Christian States enjoyed a position Non- 
fundamentally different from that of consuls in general. 
the Christian countries of the West consuls have, as has 
been stated (§ 418), lost jurisdiction over the subjects of 
the appointing States. In the Mohammedan States consuls 
not only retained their original jurisdiction, but by degrees 
acquired, through the so-called Capitulations, complete 
civil and criminal jurisdiction, the power of protection over 
the privileges, life, and property of their countr3rmen, and 
even the power to expel one of their countrymen for bad 
conduct. Moreover, custom and treaties secured to consuls 
in these States inviolability, exterritoriality, ceremonial 
honours, and miscellaneous other rights, so that there is 
no doubt that their position became materially the same 
as that of diplomatic envoys. A similar position was 
acquired by consuls in China, Japan, Persia, and certain 
other non-Christian countries, and in Abyssinia, a Christian 
country. This exterritorial consular jurisdiction, which is 
now a matter of the past, has already been discussed above, 
in § 318. 


' »Sce ab<i\e. ^ HIM 



CHAPTER IV 

MISCELLANEOUS AGENCIES 


I 

ARMSD FOBCSS ON FOBEIGN TERRITORY 

Uitll. HM. M. lOa-PhiUimora, i. § 341— Wheaton, §99~Moote. ti. $361— 
Hackworth, ii. $171-Hyde. i. §| 247-246-We8tlake, i. p. 266-Rivier, 
i. pp. 333^36-Calvo. ili. $ 1660-Fiore. i $$ 628, 629-Piaag, $$ 246-260 
— Tra»eM, li. $$879, 966-974— Priech, Der mlktrreMiehe Begrijf der 
BtItfrUoridliUU (1917), pp. 44-47— Striaower m Hagut Recvetl, 1923, 
pp. 270-273— Heyking, EzterritoHalit/ (1926), pp. 68, 69 — ^Llewellyn Jones 
in Qntiiu Soeutg, 9 (1923), pp. 149-162— Schwelb in A.J., 38 (1944). 
pp. 60-73— Fainnan and King, ibid., pp. 258-277 —King, tbid , 40 (1946), 
pp. 267-279-Barton in fl.F., 26 (1949), pp. 380-413 and 27 (1950), pp. 
186-234. 

Armed § 443. Armed forces are organs of the State which main- 
sSST** them, because they are created for the purpose of 
Organe. maintaining the independence, authority, and safety of 
the State. In this respect it matters not whether armed 
forces are at home or abroad ; for they are organs of their 
home State, even when on foreign territory, provided only 
that they are there in the service of their State, and not 
for their own purposes. For if a body of armed soldiers 
enters foreign territory without orders from, or without 
being otherwise in the service of, its State, but on its own 
account, whether for pleasure or for the purpose of com- 
mitting acts of violence, it is no longer an organ of its State. 
OmmIou § 444. Besides war, there are several occasions for armed 
forces to be on foreign territory in the service of their home 
keAtamd. State.* Thus, a State may have a right to keep troops in 
a foreign fortress, or to send troops through foreign terri- 
tory. Thus, further, a State which has l^n victorious in 
war with another may, after the conclu8ioii| of peace, occupy 

* 8m BoUn, Du eeaipatioiu mtit- Clwlufour, tbUia jwidiqtu du 

kdm M d*M$ du ocoHpofim* d$ Irumu aBUu iudantk (htm Wd- 
gmrt (1913), m*- MI-661. Aad m» J91S (1927). - 
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a part of the territory of its former opponent as a guarantee 
for. the execution of the treaty of peace. After the Franco* 
Prussian War, for example, the Germans in 1871 occupied 
a part of the territory of France until the final instalments 
of the indemnity for the war costs of five milliards of francs 
were paid. Or again, under Articles 428 to 432 of the Treaty 
of Peace udth Germany of ldl9, the German territory west 
of the Rhine and the Rhine bridgeheads were to be occupied 
by Allied and Associated troops as a guarantee for the 
execution of the Treaty.^ After the Second World War the 
whole of Germany was occupied by the Allies. The armed 
forces of the Western Allies remained in Germany even after 
the conclusion, in 1952, of the various Conventions which, 
subject to their provisions, provided for the full authority 
of Germany over her internal and external affairs.* One of 
these Conventions regulated the rights and obligations of 
foreign armed forces and their members in Germany.* 

It may also be a case of necessity for the wmed forces of a 
State to enter foreign territory and commit acts of violence 
there, as in the case of the Caroline} 

§ 445. Whenever armed forces are on foreign territory Position 
in the service of their home State, they are considered by 
some to be e.xterritorial and as remaining, therefore, under Abroad, 
its jurisdiction. According to that view a crime committed 
on foreign territory by a member of these forees cannot be 
punished by the local civil or military authorities, but only 
by the commanding officer of the forces or by other auth- 
orities of their home State* in cases where the crime is 

^ This ocoupition waa regulated by 8571. The Convention provided for 
a Treaty of «inne 28^ 1919, between excluaive criminal jurisdiction of tiie 
Great Britain, France, Belgium, and autliorities of the forcea over mem- 
Germany ; British Treaty Series, No.7 hers of tbo foroes (Article 6), Juris- 
(1919) ; note Article 3 (d) which snb- diction in non-criminal matters waa 
jeoied the allied troops exclusively * to to rest with German authoritioe 
the military law and jurisdiction of (Article 9). 

•uoh foroes.' On the evacuation of ^ See above, § 133, and below, 
these territories in 1929 see Toynbee, { 446. 

ffiltfreeg, 1929, pp. 167-188; * This is the opinion of the vast 

rnsnls, 1928, pp. 33-50, and 1929, p. 7. maj< r.iy of writers. But see Bar. 

See also below, voL ii. $ 277 (n. 2). Lekrhwk dss tiifanuitioiialefi Ptivai* 
and Heyland in Strupp^ ii. pp. und Strafnthti (1892), p. 351, and 
371-878. Bivier. i. p. 333. See Hyde, i. {§ 248, 

* 8m above, { 237a. 249. For a recent instance m the 

* Germany No. 6 (1952), Gmd. application of this principle tee a 
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committod either within the place where the force is stationed 
or in some place where the criminal was on duty. This rule 
does not apply» if, for example, soldiers belonging to a foreign 
garrison of a fortress leave the rayon of the fortress, not on 
duty but for recreation and pleasure, and then and there 
commit a crime. ^ However, the view which has the support 


judgment of the Supreme Court of 
Punuma in Republic of Paruima v. 
Sehtearlzfiger, in 21 (1927), 

pp. 182*187 ; Annual Digett, 1927* 
1928, Case No. 114. For an applica- 
tion of the name principle to the 
case of an assault committed by 
an Italian sergeant on a British co* 
poral, both membors of the force 
sent to the Saar in 1035 to supervise 
the holding of the plebiscite, see the 
Judgment of the Military Court of 
Rome given in 1936 : In re PcUmeni, 
Fore, 1936, II, 381. And see the 
Visiting Forces (British Common- 
wealth) Act, 1933 (23 A 24 Oeo. 6, c. 6), 
which provides that a visiting force 
from a Dominion shall, when in the 
United Kingdom or a colony, a 
protectorate, or British mandated 
territory, be governed by its own 
military law and administration. The 
provisions of that Act were, by the 
Allied Forces Act, 1940, made applic- 
able to the military forces of any Allied 
Power present in the United King* 
dom. By $,1 of the latter Act the 
military courts and authorities of 
Allied Powers were authorised to 
exercise, within the United Kingdom 
and in relation to the members of their 
armed forces in matters concerning 
discipline, the jurisdiction conferred 
upon them by the law of those 
Powers. Among the Orders in Council 
issued under the Act some laid down 
that $ 164 of the Army Act relating 
to the apprehension of deserters 
should, in the United Kingdom, apply 
to deserters from allied forces. Simi- 
lar legislation was enacted in several 
British Dominions. »See Reeves v. 
Deane^Freeman [1952] 2 All E.R. 604. 
And see, as to allied forces, In re 
Amand (No. 1) [1941] 2 K.B. 230 ; In 
re Amand (No. 2) [19421 1 K.B. 445 ; 
Allied Porcee (Czechoslovakia) Case, 
decided by the^ Czechoslovak Military 
Court of Appeal in London: Annual 
DigeH, 19414942, Cneo No. 31. See 


also Re de Bruijn (as to Canada), 
ibid». Case No. 29, and Hetak and 
Others v. Minister of External Affairs 
(as to South Africa), ibid,. Case No. 
80. And sec Schwelb in Czechoslovak 
Year Rook of Iniernational Imw, 1942, 
pp. 174-171 : Hartmann in Modem 
Law Review, 6 (1941-1942), pp. 266- 
261 ; Kuratowski in Grotiue Sodeiu, 
28 (1942), pp. 1-20 ; Opf>enheimer fo 
AJ„ .30 (1942), pp. 689-694 ; Jeasup, 
tbid., pp. (>63-057 ; Mann in L.Q.R,, 
59 (1943), pp. 57, 165; R,Y„ 21 
(1944), pp. 190-104; Tdborsky, The 
Cz^choshnak Cause (1944), pp. 102- 
133. And SCO above, § 14 la. See 
also the Ci>nvention between Ureal 
Britain and Egypt of August 26, 
1936, concerning the Pnvileges and 
Immunities of the Bntish Forces in 
Egypt: Treaty Scries, No. 6 (1937), 
Omd. 6360, p, 23. And see Brintcm 
in A,J., 38 (1944). pp. 376 382. See 
also Annex Article 0 of the Anglo* 
Ethiopian Agreement of December 19, 
1944. The Annex regulates the status 
of the British Military Mission in 
Ethiopia (Cmd. 6684). The Treaty of 
March 11, 1946, between the United 
Kingdom and Belgium concerning the 
privUeges and facilities for British 
forces in Belgium in connection with 
the occupation of Germany and 
Austria provides for the exclusive 
criminal jurisdiction of British courts 
and authorities over members of 
British forces ; Treaty Series No. 13 
(1949), Cmd. 7624. 

* Sm Malero Manuel v. Minitdhe 
Public, decided in 1943 by the Court 
of Cassation of the Mixed Courts in 
Egypt: A.J., 39 (1046), p. 349. In 
Chow Hung IJhing v. The King^ 
(1948) 77 (]loiimonwealth Law Re- 
ports 449 ; Arkwfd DigeM, 1948, Case 
No. 48— the l^b Court of Australia 
held that civilian ]abr»urers. though 
under military }aw and discipline, are 
not members <of the araiM forces 
entitled to immunity. 



§446] ARMED FORCES ON. FOREIGN TERRITORY 849 

of the bulk of practice ie that in principle members of visiting 
forces are subject to the criminal jurisdiction of local courts, 
and that any derogations from that principle require specific 
agreement of the local State by treaty or otherwise.^ Thus 
when in 1942 Great Britain conferred upon the military 
tribunals of the United States exclusive jurisdiction with 
regard to offences committed by members of the United 
States forces stationed in Great Britain, she made a con- 
cession going beyond the accepted rule of International 
Law in the matter. ^ The IVeaty of 1949 between Belgium, 
France, Luxembourg, the Netherlands and the United 
Kingdom relative to the status of members of the armed 
forces of the Parties to the Brussels Treaty of 194S * provided 
expressly that members of a foreign force who commit an 
offence in the n'ceiving State' against the laws in force in 
that State can be prosecuted in tJie cf)urts of the receiving 
Stated The Agreement of ,lun<' 19, 19ol, between the 
Parties to tlio North Atlantic Trt'aty ® re('ognises the general 
jurisdiction of the receivinu State, By way of exception, the 
Agiwment j^ermits the juriMlietion of the sending State 
over the members of its armed forces which are directed 
solely against the proyx'rty or security of that State or solely 
against the ]MTson or ])roperty of another member of its 
forex's or which arise out of any act or omission done in 
performance of a legal duty.® 


* For a o»igent exp<*»itnm of that 
view see Barton in B.Y., 27 (10r>0), 
pp. 186-234. 

* See above, § lita. 

• See above, § 896. 

• Article 7. Oincl. 7868. 

* Mwo. No. 6 (1961). Sec Note'^ in 
Modern Fmw Review, 16 (1963), p. 69. 
and in Harvard Jmw Re* iew. 66 ( 19%'>2), 
p. 1072. And acse in particular, for 
a lucid analysiH of these prt> visions, 
Baxter in B.Y„ 29 (1962). pp 344-362. 

• The provisions of thw ARrec^iuent 
have found exprciwion in ilio Visiting 
Forces Act, 1962 (15 & 16 tioo. 0 and 
1 Kliz. 2, o. 67), which, althouj^h it 
applies generally to foreign fortvs in 
Great Britain, was enacted pnoiarily 
ndth a view to giving effect to the 

VOL. I. 


Agrecinont of 1951 rt (erred to in the 
text al>ove. See al^, to the same 
effett, the Canad’an Visiting Forces 
(North Atlantic Treaty) Act (16 & 16 
Oeo. 6, c 28). And sec the Adminis- 
t rat ire Agreement between the United 
States and Jap^in of February 28, 
1962 in BtdJctin of Btaie Department, 
26 (1962), p. 382. On the other hand. 
Article 79 (»f the Treaty Constituting 
the Kuropoan Defence Community of 
May 27, 1952 and Article 19 of the 
Jurisdictional Protocol attached there- 
to provide for the eventual transfer, 
io 'he Oi^anisation as a whole, of 
pcnui juri-sdiction over members of 
the European Defence Forces — these 
io be subject to a common diaciplmary 
code and to common legislation to be 
adopted by the Parties. 


3h 
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The rule ae to the jurisdictional immunity of armed forces 
does not apply if In time of war a belUgerent captures 
members of the armed forces of the enemy who before their 
capture committed such violations of the laws and customs 
of war as are considered to be war crimes. A belligerent 
may try such prisoners of war, and punish them, as war 
criminals.^ 

Oaieof §446. An instructive example of the position of armed 
UcUod abroad is furnished by the case of McLeod,* which 

occurred in 1840. Alexander McLeod, who was a member 
of the British force sent by the Canadian Government in 
1837 into the territory of the United States for the purpose 
of capturing the Caroline, a boat equipped for crossing into 
Canadian territory, and tahing help to the Canadian insur- 
gents, came in 1840 on business to the State of New York, 
and was there arrested and indicted for the killing of one 
Amos Durfee, a citizen of the United States, on the occasion 
of the capture of the Caroline. The British ambassador 
at Washington demanded the release of McLeod, on the 
ground that he was, at the time of the alleged crime, a 
member of a British armed force sent into the territory 
of the United States by the Canadian Government acting 
in a case of necessity. McLeod was not released, but had to 
stand his trial in 1840, when he was acquitted on proof 
of an aiifn. However, in the reply of Mr. Webster, the 
Secretary for Foreign Affairs of the United States, to a note 
from the British ambassador occurs the following passage : 

* The Government of the United States entertains no doubt 
that, after the avowal of the transaction as a public trans- 

^ $66 below, vol. ii. § 261. When, be punished by the enemy mi rapture oj 

S the First World W*r, the the offenders- -see IhiIow. vol. ii. § 261 
tried by coart-mertial, and --involves the right of a belligerent 
punished, German prisoners of war to punish prisoners of war for having 
who had pillaged befttre their capture, previously violated the laws and 
some German writers— see Stnipp in customs of war. See. however, Finch 
25 (1916), p. 369— asserted that in AJ, 14 (1920), pp. 218-223, as to 
sinoe armed fbroes abroad remain the attitude of ^erican courts. 

'mder the exelnsive juiisdicUon of j 

their homo Stote, the French had no > 8ee Wharto^ i. { 21 ; Moore, U. 
*ri^t to punish captured German { 179 ; and Hyd|, i. j) 66, 248, who 
smdittn for war crimes. This asser- points out that ]tfr. Webster denied 
tion is unfoundpd, since the very the justification ; of the expedition, 
definition of war orimes as such acts while admitting! the immunity of 
of soldJers or other individuals as may McLeod from Anoferioan tribunals. 
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ftotion, authorised and undertaken by the British authori- 
ties, individuals concerned in it ought not ... to be 
holden personally responsible in the ordinary tribunals for 
their participation in it.’ > 


II 


STATE SHIPS IN FOREIGN WATERS 


HaU, §§ 64, 66 — ^Lawrence, § 107— Philhmure, ij, §§ 344-360 — ^Westlake, pp, 
266 269-Sibert. pp. 940-961 -Moore. li. §$ 262-256 -Hackworth, iL f§ 172, 
173 — U^de, I. §§ 260-267 — Twisa, i. § 166— Stephen. HitUjfy of ike Criminal 
Tauu of Engtand (1883). ii. pp. 43 58 -Wheaton. § 100— Blimtachli. § 321 
— Stoerk in HoUzendorff, li. pp. 434-446— Perela, {§ 11, 14. 15— Heilbom. 
SyeUnit pp. 248-278 — RiTier, i. pp. 333-335— FauchiUe. {{ 614-623 (9)— 
M4rignhao. ii. pp. 564-666— Calvo, iii. §§ 1550 1669— Piore, i. B 647-650 
— ^Teata, p. 86 — Praag, B^l‘209 — Mataunami. Immunity of State 8h%pe 
(1024) — ^Meurer, Das Oastrechi der Schiffe tm Kneg und Frieden (1918) — 
Fiiaeh, Der lolkerreMuhe DtqnfJ der ExtemtortalUat (1917), pp. 54-62— 
Feme, i>te valkerrerhilnke StcUung der Staatsschiffe (1921) — Bdger. Die 
Immunitat der Siaaisschiffe (1928)— Schroder. Der KriegsschtffskommandarU 
(1933) — Klein. Siaaisschiffe und Staatsluflfahrzeuge im VUkerrechl (1934)— 
Striae wer m Hague HecueU, 1023, pp. 273-283— Jordan, /^./.. 2nd ear. 
10 (1908). p. 313- -Keith's Wheaton, pp. 231-241 —Higgins and Colombos. 
B 213-242— Hide}, u. pp. 253-316 — Bahioni in Hague Reeueil, voL 65 
(1938) (ui.), pp. 189-302— W. L. McNair in Qroitus Society, 34 (1948), 
pp. 31-47. For literature upon State Ships other than men-of-war eee 
below. § 461a. 


§ 447. Men-of-war are State organs just as the armed forces Men of- 
are, a man-of-war being in fact a part of the armed forces 
a State.* Witli regard to their character as .^tate organs, Organs, 
it matters not whether men-of-war are at home, or in 
foreign territorial waters, or on the high seas. But it must 
be emphasised that men-of-war are State organs only so 
long as they are manned and under the command of a 
responsible officer, and, further, so long as they are in the 
service of a State. A shipwrecked man-of-war abandoned 


1 f 446a. The Casa Bianca Incident, 
ks to the interestui^ ewe of the Caw 
Blaaoa incident, decided by the Hague 
Court of Arbitration on May 22, 1009, 
see Martens, 3nl ser., ii. p 19 ; 

an English translation of the award » 
printed in A.J., 3 (1900), p. 765, and in 
Wilson, Magus ArhUratUm Ccmsi( 1015), 
pp. 86-101. And see A J., 3 (1900), 


pp. 698-701, and Travers, ii. § 354. 

* Military aircraft in principle 
would eeem to be in the same posi- 
ti«^u as men-of-war when lawfully on 
or .ver the territory or territorial 
waters of a foreign State, as be- 
tween lignatoriee of the ConvenUon 
for the Regulation of Aerial Naviga- 
tion see above, } 197c (e). 
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by her crew is no longer a State organ ; nor does a man- 
o^var in revolt against her State, and sailing for her own 
purposes, retain her character as an organ of the State. On 
the other hand, public vessels in the service of the police 
and the customs of a State, private vessels chartered by a 
State for the transport of troops and war materials,’ and 
vessels carrying a Head of a State and his suite exclusively, 
are also considered to be State organs,^ and are, conse- 
quently, in every point treated as though they were men- 
of-war. 

ftoof (rf I 448 . The character of a man-of-war, or of any other 
.. vessel treated as a man-of-war, is, in the first instance, 

of-ww. proved by its outward appearance ; a vessel of this kind 

flies the war flag and the pennant of its State.’ If, never- 
theless, the character of the vessel seems doubtful, her 
commission, duly signed by the authorities of the State 
which she appears to represent, supplies a complete proof 
of her character as a man-of-war. It is not necessary to 
prove that the vessel is really the property of the State, 
the commission being sufiicient evidence of her character.* 
Vessels chartered by a State for the transport of troops, or 
for the purpose of carrying its Head, are indeed not the 
property of such State, although they bear, by virtue of 
their commissions, the same character as meu-of-war.’ 

§ 449. Whereas armed forces in time of peace have no 
of-ww ' occasion to be abroad except under some s]>ecial conditions,* 
Abr^ or in a case of necessity, men-of-war belonging to all mari- 
time States possessing a navy are constantly crossing the 
high seas in all parts of the world, for all kinds of purposes ; 


^ See below, § 451a. 

* It is questionable how far State 
ahipa other than men-of war (see 
below, { 451a) should be regarded as 
State organs in the full sense. See 
Qidel, i. pp. 96-102, on the distinction 
between private and public ships. 

’ Attention must be drawn here 
to Gonvention VII. (concerning the 
eBonvenioD of merchant-ships into 
wanUps) of the Second Hague Peace 
Conference of 1907. Although this 
Oonventlop oooobms the time of 
war onlj, it Is iDdhreotly of import- 


ance for the time of peace. For its 
jirovisions see below, vo). ii. { 64. 

* The Schmer Exhange v. 
MfFaddim (1812) 7 Cranch 116, 
Scott, roses, p. 300, in which the 
judgment of Marshall O.J. mav be 
regarded as the foundation of the 
English and Aii|erican law on the 
pf38ition of State Chips. 

* Privateers i|Bed to enjoy the 
same character ^iid exemptions as 
men-of-war. See also the Zafiro ease 
died above, § 16^ p. 362, n. 3. 

f* See above. { ^44. 
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and oooasions for men-of'war to sail through foreign terri- 
torial waters, and to enter foreign ports, necessarily arise. 

No special agreement between the flag-State and the 
littoral State is necessary to enable them to do this. The 
territorial waters and ports of civilised States are, as a 
rule, open to men-of-war as well as to merchantmen of all 
nations, provided they are not excluded by special inter- 
national treaties or special Municipal Laws of the littoral 
States. On the other hand, it must be emphasised that, 
unless special international agreements, or special treaties 
between the Hag-State and the littoral State, provide to 
the contrary in regard to a particular port or to certain 
territorial waters, a State is, in strict law, always competent 
to exclude men-of-war from ail or certain of its ports, and, 
according to some, fron» those territorial waters which do 
not servo as highways for international traffic.* Moreover, 
a State is always competent to impose what conditions it 
thinks necessary upon men-of-war which it allows to enter 
its ports, provided these conditions do not deny to men- 
of-war their universally recognised privileges. 

§460. The position of men-of-war^ in foreign waters ispoution 
characterised by the fact that , in a sense, they are ‘ floating 
portiums of the flag-State.’ The State ow ning the waters into Foreign 
which foreign men-of-w ar enter must treat them, in general, '^***"” 
as though they wore floating portions of their flag-State. 
Consequently, a man-of-war, with all }H?rsons and goods on 
board, remains under the jurisdiction of her flag-State even 
during her stay in foreign waters.® No legal proceedings can 
be taken against her either for recovery of possession, or for 
damages for collision, or for a salvage reward, or for any 
other cause.® No official of the littoral State is allowed to 

^ The matter is controversial. See its prelerenoe for the statement in 
above. § 188. and Westlake, i. p. 190, Bnerly, Tke Law of Nations (lat etL, 
in contradistinction to HoU, J 42. 1928), p. 110. 

• As to merchantmen see abo\e, * This rule became universally 

1 189, and belon, f 451<i. recognised only during the nine- 

* But see Ohurtg ('hi Cheung v. teenth century. Upon the former 
Tkt King [1939] A.O. 100, in which d(H*iiiies held in England and in the 
the Judicial Committee of the Pnvy United States of America see HoU, 

Council rejected the fiction of *ex- {54, and Laurence, f 107. See Tka 
territoriality' implied in the state- Sehonntr Sxrhangs v. UeFaiion^ 
meat in the text above and expressed tupta; TU Coiufihtfton (1879) 4 
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boaid the vessel without special penmisdon of the oom* 
maader. Crimes committed on board by persons in the 
service of the vessel are under the exclusive jurisdiction 
of the commander and the other home authorities. Indi- 
viduals who are subjects of the littoral State and are only 
temporarily on board may, although they need not, be 
taken to the home country of the vessel, to be punished 
there, if they commit a crime on board. Even individuals 
who do not belong to the crew but who, after having com- 
mitted a crime on the territory of the littoral State, have 
taken refuge on board, cannot be forcibly taken off the 
vessel ^ ; if the commander refuses their surrender, it can be 
obtained only by diplomatic means ftom his home State.* 

P.D. 39. Nor of ooune will a writ Chutig Chi Chiufyg v. TKt King 
of halbeaa corpui inued by the local [1939] A.C. 160, the Judicial Com- 
eonit run upon a foreign man-of-war mittee of the Privy Council held that 
or upon a prize lawfully brought intp English oourtB had jurisdiction in 
a neutral port: Tht SUha (1856), respect of a crime committed on 
Scotty Caus, p. 309, Opinion of board a Chinese customs cruiser on 
Attomey-Oeneral of Unit^ States the ground, tnter o/ia, that the com- 
of America. Nor, in the English petent Chinese authonties, subsequent 
jurisdiction, would a luaritime lien to the failure of their original request 
attach (for instance, for damage by for extrarlition, failed to take the 
coUision or for a salvage rewaH} so proper steps for securing the sur- 
as to be enforceable in the event render of the accused and also that 
of the vessel being transferred to they permitted members of the orew 
private ownershin: The Tervaete, to give evidence before the British 
[1923] P. 259 (a public collier). For an Court in aid of the proseoutioo. 
application by the Swedish Supreme * On the question of asylum on 
Court of the piiociple of immunity foreign mcn-of-war generally see 
with regard to a Norwegian vessel Moore, Asylum tn Legations and 
reqi^itioned in 1940 by the Nor- Consulates and Vessels (1892), a re- 
w<gian Government and banded over print from the Polittcal Science 
to the British Government for use for Quarterly t vol. vii. ; Hyde, i. § 264; 
war purposes see The Rigmor, Annual Hack worth, li. § 194 ; Mdoni in 
Dmeri, 1941-1942, Case No. 63. Hague Recueil, vol. 65 (1938) (iii.), 

^ SU Ex parte Sulman, where the pp. 285-292, and in Archivto di diritto 
Supreme Court of South Africa de- pubbltco, 3 (1938), pp. 20-57; Keith's 
dined to issue an order with regard to Wheaton, pp. 247-251 ; Alcindor in 
a Dutch subject placed on a Dutch Bdpertoire, ii. pp. 45-49 (and t5id., 
vessel in Sioutb African national pp. 49-53, on asylum on merchant- 
watefs: Annual Digest, 194M942, vessels); Moigenstem in B.F.. 26 
Case No. 64. As in other oases of (1948), pp. 263-255. The Convention 
joriadictional immunity, the privilege on Asylum adopted in Februanr 1928 
may be waived by the State in ques- by the Sixth Intomational Conference 
tion. Enfljbsh oourte have, in general, of American States recognises in prin- 
•hown remetanoe to assume waiver dple the righ| of asylum on warships 
of immunity. See, e,g,. Duff Dwehp^ for political ^Benders, but not for 
ffieiif Co* V, Chmnment of Kelantan persons aoctilMd or oonvioted for 
p9241 A.O. 797 ; In re BeptMie of common crimis, or for deeerters from 
BoUvm Exphrdtion Syndicate fl914] Gie army oi^ the navy: AJu 22 
1 Oh. 1394 On the other hand, in (1928), Supply p. 168. 
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On the other hand, men-of-war cannot do what they like 
in foreign waters. They are expected to comply voluntarily 
with the laws of the littoral States with regard to order 
in the ports, the places for casting anchor, sanitation and 
quarantine, customs, and the like. A man-of-war which 
refuses to do so can be expelled, and, if on such or other 
occasions she commits acts of violence against the ofBcials 
pf the littoral State or against other vessels, steps may be 
taken against her to prevent further acts of violence.* How- 
ever, even in that case a man-of-war dues not fall under the 
jurisdiction of tho littoral State. 

§ 461 . The position of the commander and the crew of a Pontioa 
man-of-war in a foreign port when they are on land is con- 
troversial. The majority of writers distinguish between a Land 
stay on land in the service of the man-of-war and a stay for 
other purposes.^ The commander and members of the 
crew ashore in an official capacity in the service of their 
vessel, to buy provisions or to make other arrangements 
respecting the vessel, remain under the exclusive jurisdiction 
of their home State, even in respect of crimes committed 
ashore. Although they may, if necessary, be arrested to 
prevent further violence, they must at once be surrendered 
to the vessel. On the oti\er hand, if they are on land not 
on ofScial business but for purposes of pleasure and recrea- 
tion, they are under the territorial supremacy of the littoral 
State like any other foreigners, and they may be punished 
for crimes committed ashore. 

There are, however, some* who do not make this dis- 

* 8m the * Rtglement eur le rt^me above m § 450. n. 1. OccMionally, as 

l^gal des navirw et do lours ^qui- a matter of international courtooy, the 
pages dans les ports ^traiigers»* authorities of the littoral State sur- 
adopted by tho Institute of Inter* render to 4he foreign State a member 
national Law in 1808. of which of the orew who commits a orimo while 
Artiolee 8*24 deal with meo-of-war ashore ; for an instance of an Ameri- 
in foreign waters; Anntfatrs, 17 can seaman, a member of the crew of a 
(1898), pp. 276-280. destroyer, whom Great Britain, after 

* 8o •uo Moore, ii. { 266. And see a Terdict against him, by a Qoroner*s 

Tnandqfihu MinUUrt PtiMie, de- jury, of 'wilful murder' of a fellow* 
olded in 1942 by the Court of Cassa- b 7>jnan, agreed as a matter of 
tion of the Mixed Covirto in Kgypt, oourteoy to leave to the United 
A./., 99 (1946), p. 346. States naval authorities to deal with, 

* See, for inetanoe. Hall, { 66 ; see Home Office statement in London 
Phillimore, i. { 346. See also Article Times newspaper. September 4, 

18 of the * R4glement * referred to 1926 : it is not clear whether he 
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tinotion, but maiiitam that commanders, or members of 
the crew, whilst ashore, are in every case under the local 
jurisdiction. 

SM» § 461a. The increasing practice of Governments of owning 
or controlling merchant-ships, either for purposes con- 

ttv^Mi-neoted with public services such as the carriage of the 
mails or the management of railways, or simply for the 
purpose of trade, has led to some doubts as to whether 
they are entitled to the immunities which are enjoyed by 
men-of-war.^ The practice of the courts of different States 
in this matter is far from being uniform. In Great Britain 
the practice is still probably as follows.^ As the result of a 
series of decisions, of which The Parlement Beige (a Belgian 
public mail-ship) 3 in 1880 may fairly be regarded as the 
starting-point of the movement in favour of immunity : (a) a 
British court of law will not exercise jurisdiction over a ship 
lehich is the property of a foreign State, whether she is actually 
engaged in the public service or is being used in the ordinary 
way of a shipowner’s business, as, for instance, being let out 
under a charter-party ; nor can any maritime lien attach, 
even in suspense, to such a ship so as to be enforceable 
against it if and when it is transferred to private owner- 
ship.* 

(6) Ships whidi are not the property oj a foreign State, 
but are chartered or requisitioned by it or otherwise in its 
possession and control, may not be arrested by process of 


was in the hands of the British 
police or not. As to the surrender of 
deserters from foreign merchantmen 
and men -of- war see Qidel, ii. pp. 
800-384. 

^ See Matsunami, op eil . ; Nielsen 
in AJ., 13 (1910), pp. I2 2li Walton 
in J.CJj.f 3rd sor., 2 (1020), pp. 252- 
258; Bisschop in B.Y., 1022-1923, 
pp. 150-166; Garner in B.F., 1025, 
pp. 128-143; Gidel, ii. pp. 316-368 
As to the Brussels Convention of 
1026 see below, p. 858. 

« See McNair in B.F., 1021-1022, 
pp, 67-74: but see below, p. 857, 
nn, 4 and 5< 

• (1880) 5 P.D. 107 : see also 
[1006] P. 270; The Beponnde, 


(1018) Lloyd's Ltit BtxNtpaptr 
Reports, February 18 and 25 ; The 
Porto Aleravdre [1020J P. 30 (a 
Portuguese Government ship 'em- 
ployed m ordinary trading voyages 
earning freight for the Government ') ; 
Compavia Mercanitl Argentina v 
United States Shipping Bmrd (1024) 
40 T.L.R, 6(»1 ; unless the foreign 
State voluntarily submits to the 
jurisdiction, as the United States of 
America frequently did. Upon the 
conclusiv^esB of the statement of a 
foreign (government that the ship 
belongs t(| the State see The Schooner 
Exchange v. McFaddon, svpra. The 
Forto Alixandre, supra, and The 
Jwpftsf [1*24] P.236. 

« The TenoiU [1022] P. 350 
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the Admiralty Court while subject to such possession and 
control,^ nor (it need hardly be stated) will any action lie 
against the foreign State ; nor can any maritime lien attach, 
to the ship in respect of damage done by her or salvage 
services rendered to her while she was subject to such 
possession and control ^ ; but when the governmental posses- 
sion and control cease to operate and she is re-delivered 
to her owner, an action in personam will lie against him 
in respect of salvage services rendered to her while in 
governmental possession and control, if he has derived 
benefit from those services.® 

There are now only a few States which adhere without 
qualifications^ to the practice of conceding jurisdictional 
immunities to State-owned ships engaged in commerce.® 


1 The Messieano (1916) 32 T.L.R. 
619; Tht ErUsos (1917) Uoyd's List 
Rtporta^ October 23 ; Tht 
Koursk (1918) ibid., .lime 19 ; The 
Eolo [19181 2 Irish H^ports, 78 ; Tht 
Crimdon (1918) 35 T.L.R. 81. It 
is important to note the distinction 
made in most of these cases bettreen 
a writ of summons instituting an 
action in rum, and a warrant of 
arrest : the writ ta rent is free from 
objection ; it is the arrest that must 
be prevented by the Court. When 
a ship chartered or requisitioned by 
a Government is merely being em- 
ployed in ordinary trading voyages, 
it has been suggeste<l (by Hill J., 
oht^r in The Annette [1919] P., at 
p 111) that she enjovs no immunitv. 

* The Sylvan Arraiv [1923] P. 220. 

» The 'Meamlros [1925] P. 61. 
Upon the domestic question of the 
remedies of a British subject against 
a ship requisitioned by the British 
Government sec The Broadmayne 
[1916] P. 64, and against a ship 
owned by a British Dominion, The 
Scotia [1903] A.C. 501. The attitude 
of American etnirts has not been 
uniform, but in 1926 the Supreme 
Court of the ITnited States in 
Berizzi Brothers Co. v. The Steamship 
Pesaro (A.J.. 20 (1926), pp. 811- 
R16 ; Annual Digest, 1925-1926, Case 
No. 136) extended the doctrine of 
Tha Schooner Exchange v. McFaddon, 
supra, and held that * a ship owned 
and possessed by a foreign Govern- 


ment and ofierated by it in the 
carriage of merchandise for hire is 
immune from arrest under process 
based on a libel in rem by a private 
suitor in a federal district court . . ; 

see also Garner in B.V., 1925, pp. 
128-143, and in A.J., 19 (1925), pp. 
745 748 ; ibid., 20 (1926), pp. 759- 
767; and fVd., 21 (1927), pp. 742- 
747 ; Dickinson, ibid., pp. 108-111 ; 
and Hyde, i. § 25B. Much authori- 
tative doubt was cast on this cose by 
the Supreme Court in The Baja Cali- 
fornia, A.J., 39 (1945), p. 585. And 
see Sanborn, ibid., pp. 794-706 and 
Kahn, ibid., pp. 772-775. And see 
above, § Whad. 

• For the si Vv^estion that even in 
the United Kingdom the position is 
not free of doubtsee above, § 1 i5n<I,and 
W. L. McNcdr in Orotius Society, 3^ 
(1948), p 43, who inclines to the view 
that there is probably no longer a 
right to immunity in respect of com- 
mercial activities. 

^ In The Cristina [1938] A.C. 846 ; 
Annual Digest, 1938-1940, Case No. 
86, some members of the House of 
I..ords expressed doubts whether this 
was in fart a principle accepted by 
English law and, assuming that it 
was, whether it was not superseded 
by the recent developments in State 
trading. See Ijiiiterpacht in L.Q,R., 
64 (1938), pp. 330-344; Mann in 
Modem Law Review, 2 (1938-1939)» 
pp. 67-62 ; Rei*tfs de droit maritime 
eompatrd, 38 (1938), pp. 156-175, 
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Tbia is so although only a relatively small number of States 
have so far ratified the Brussels Convention of 1926 which 
abolishes that privilege as between the contracting parties.^ 
The Convention operates normally only in time of peace. 
In time of war each Contracting State may notify the other 
Parties that no ships owned or operated by that State nor 
cargoes owned by it shall be subject to any arrest, seizure or 
detention by a foreign court of law.^ However, the result 
of such notification is to confer upon the notifying State 
only immunity from arrest, seizure, or detention, but not 
from jurisdiction generally. Article 3 of the Convention 
exempts from its operation warships, hospital and supply 
ships, and the like, as well as ships employed exclusively * on 
Grovemment and non-commercial service.’ An additional 
Protocol provides that the ships as defined in Article 3 
include also ships on time or voyage charter to a State while 
exclusively employed on govemmenial and non-commercial 
activities. With regard to both the Protocol and the Con- 
vention as a whole it may be difficult, on occasions, to decide 
whether a vessel is or is not employed on commercial work.* 
However, notwithstanding its imi)erfection8 and ambiguities 
the Convention must be regarded os embodying a principle 
which is in accordance with modem developments and 

^ Aft^r prolonged preparatoiy work that the reasona for non-ratification by 
by the International Maritime Com- the United Kingdom have been due 
mittee (which is unofficial but repro- to any objection to the mam principle 
sentative of shipping and other in- of the Convention. See Franck in 
terests), culminating in the Gothenburg L,Q,R„ 42 (1926), pp. 308'312; 
Conference of 1923, and the Genoa Slooten in 3rd ser., 7 (1926), pp. 
Conference of 1925, that Convention 453-484 ; BviUttn of Hu IrUernaiioftul 
was simied at Brussels on Ajwil 10, Maritime CommtUee, No. 74 (1926); 
1920. ftembodies the general principle Report by de Magalhaes and Brierly 
that ships (with their cargoes) oper- for League Codification Committee in 
ated or owned by Governments for A.J.. 2^ (1926), Special Suppl., pp. 
commercial purposes shall in time of 260-278 ; Gidel m 3rd ser., 13 
peace be subject to ordinary maritime (1932), pp. 34-70. See also, as to the 
law and shall not enjoy the immunt- Brussels Convention, The VieurgU 
ties described above. The Conven- and the Btena, decided in 1938 by the 
tion, which is printed in Hudson, German. Supreme Court: Annual 
Legidationt iii. p. 1837^ and Digest, 1938-1940, Case No. 94. 

No. 4062, had been ratified by 1953 * Article 7. 

by the following States ; Germany, * Tbit applies, for instance, to cases 

B^nm, BrasU, Chile, Hungary, in whi(^ a Statv-owned ship oarnes 
Ttafy, Norway, Holland, PoUind, State imports for re-sale to pnvate 
Portugal, ftoumania, Sweden. Great individws or carries emigrants free 
Britain iignad, but has not ratified, or for a nominal fare under a Govern- 
the ConvenUon. It does not appear ment en^igration scheme. 
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with the increaeiiig tendency to submit the State to the 
normal operation of the iaw.^ 


Ill 

AGENTS WITHOUT DIPLOMATIC OR CONSULAR 
CHARACTER * 

H»U, {{ 103, 104*- Moore, iv. f 023— Hackworth, ii. J 173, ir |§ 874-370— 
Bbiotacbli. ${ 241-243— Bivier, L § 44— Calvo, ui. {§ 1337-1339— Fioie, li. 

H 1188-1191— Martens, ii.*! 6— Adler, Die Sjnowigt (1900), pp. 03-92— 

Rentier, VuftoMtage et la trahtson en tempt de paue el en temps it penire 
(1916)— Heyking, L’ezteTritondUU (1926), pp. 117-120 — Kaufmann, Die 
Immwulat der Nteht-Diplomaten (1932) — ^Beanvais, AttaMe MilUairtt, 

Attaekde Naval* et AUaddt dt I'Air (1937)— Ragleton in AJ., 19 (1925). 
pp. 293-314. 

§ 452. Apart from diplomatic envoys and consuls, States Agenta 
may, and do, send various kinds of agents abroad — namely, 
public political agents, secret political agents, commercial®^® ” 
agents, spies, commissaries, and bearers of despatches. TheciuMo- 
position of these agents varies according to the class to which *®^- 
they Indoiig. 

§ 453. Public political agents are agents sent by onePnblie 
Power to another for political negotiations of different kinds. 

They may be sent for an unlimited period, or for a limi ted 
time only. As they are not invested with diplomatic char- 
acter, they do not receive a letter of cred>'nce, but only a 
letter of recommendation or commission. They may be 
sent not only by one full sovereign State to another, but 
also by and to insurgents recognised as a belligerent Power, 
and by and to States under suzerainty. PoUtical agents 
without diplomatic character afford, in fact, the only means 

^ Seeabove, §nM. IntheUniteil claim agaioBt the Grown. In the 

Kingdom, according to the Crown United States, as the result of the 

Promdings Act, 1947, the Crown is Federal Tort Claims Act. 1947, the 

in general m the same position as a position is sunilar. 

private shipowner in respect of litiga« * The status of non-dip^nfatio per® 
tion arising in connection with ships sons possessing diplomatic privUegea 

owned by the Crown. However, the has been discuss^ above, { 417a. 

Act eipMslv prohibits the arrest or This section deals with agents, neither 

detention of any State property or diplomatic nor consular, who do not 

prooeedings in rsm in respect of any possess diplomatic privileges. 
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for personal political negotiations with such insurgents imd 
with States under 8 U 2 erainty. 

As regards the position and privileges of public political 
agents, it is obvious that they enjoy neither the position 
nor the privileges of diplomatic envoys.^ But, on the other 
hand, they have a public character, being admitted as 
public political agents of a foreign State, and must, there- 
fore, be granted special protection. No distinct rules, how- 
ever, concerning the special privileges to be granted to 
such agents seem to have grown up in practice. Their 
persons and official papers arc inviolable.* 


Seont § 464. Secret political agents may be sent for the same 
aSST* purposes as pubUc political agents. But two kinds of 
secrecy must be distinguished. An agent may be secretly 
sent to another Power with a letter of recommendation, 
and admitted by that Power. Such an agent is secret in 
so for as third Powers do not know, or are not supposed to 
know, of his existence. As he is admitted by the receiving 
State, although secretly, bis position is essentially the same 
as that of a public political agent. On the other hand, an 
agent may be secretly sent abroad for political purposes 
without a letter of recommendation and therefore without 
being formally admitted by the Government of the State 
in which he is to fulfil his task. Such an agent has no 
recognised position whatever according to International 
Law. He is not an agent of a State for its relations with 
other States, and he is therefore in the same position as 
any other foreign individual living within the boundaries 
of a State. He may bo expelled at any moment if he 
becomes troublesome, and he may be tried and punished 
if he commits a political or ordinary crime.* 

tiom- § 454a. Occasionally a Statu sends to the territory of an- 
mercfal 

Ageotfl. 1 Contrast, however, Heffter, § 222. * A pnited States Act of Congress 

* Rivier, i. i 44, maintains that they of Juni^ 8, 1988 {AJ.^ 32 (1938), 
mtui be granted the pnviioge of in- Suppl., ;p. 207), requires the registra- , 
▼lukbilitj to the same extent as tion of persons employed by foreign* 
d^omatio envoys. As to the status agenoje|i» inolwbng foreign Gkivem- 
of Mason and Slidell, the political ments, to disseminate propaganda Ui 
agents of the American Omfederate the United States and for other 
Government, see the Treid case, below, purposei. ^ 

volii.{408(n.). 
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Other agents to represent it in regard to some public service or 
business carried on by it —for instance, the management of a* 
State railway or a State tobacco industry or even a Trade 
Delegation for the purpose of general trying.' Agents of 
this kind do not possess diplomatic character or immunities, 
and are fully subject to the jurisdiction of the State in whose 
territory they are. They only differ from their fellow- 
nationals in the respect that, being governmental agents, 
both prudence and international courtesy demand that as 
far as possible special consideration should be shown by 
the local authorities to them and to premises occupied by 
them for official purposes. No distinct rules have been 
developed with regard to their position, but in some cases 
the matter is dealt with by agreement between the two 
States.'^ 

^ Such a person must be dis- Delegation (incideD tally to the search 
Unwished from a commercial atiachd of the premises of an English com> 
on tbe staff of an embassy or lega- pany known as ' Areos Limited *), for 
tion for the purpose {inter alia) of the premises of the Trade Delegation 
reporting upon the cunimorce and had no diplomatic immunity, either 
industry of the receiving State. In under the agreement of March 16, 
some cases higher customs officials 1921, or otherwise. For a some- 
of a foreign State have been recug- what similar mcident between Ger- 
nised as commercial aUacMa to the many and Russia on May 3, 1924, 
diplomatic representative of that see Toynbee, Surt^y^ 1924, pp. 215- 
foreign State and accorded corre- 217, and Stnipp m Strupp, Wort,, 
spondjiig diplomatic status. For the ii. pp. 560-563. As to the subsequent 
settlement in 1929 of a controversy Anglo-Soviet Temporary Commercial 
which arose in this connection between Agreement, 1934 (Cmd. 4513), m 
the United States and France see which the British Government under- 
Stowell in A,J,, 24 (1930), pp. 110 took to aoi-ord diplomatic privileges 
118. and immunitiei certain members of 

* For instance. Great Britain and the Soviet Tiade Delegation, see 
the Union of Soviet Socialist lU'publics McNair m B,Y., 15 (19M), p. 144. 
made an agreement on Mai\*h 16, On the status of Russian commercial 
1921 (Cmd. 1207), n*garthng the representations abroad see Lieberich, 
p4)Sttion of official agents of either Die rusaiecha UandeU\>ertretung in 
party in the territory of the other; Deulachland (1928); Freund, Daa 
this agreement conferred exemption AnssenhandeUfnonopol der Sotjeiunion 
from taxation and immunity from (1928), and in 01 Clunat (1934), 
arrest and search, but it vas hold in pp. 5-21; IJnker, Der Vmfany der 
Fenion Textile Association v Krassin Ext*rrttorialiUU, etc. (1929) ; Metzler, 
(1922) 38 T.L.H. 259, that it did Die auawdrtige Qewali der Sovjeiunion 
not protect a Russian official agent (1930), pp. 67-74 ; StauSenberg, Die 
from an action for the price of goods Reehtsstmung der rnasisehen Handels^ 
sold and delivered, and did not confer vertretungen (1930) ; llendler. Die 
diplomatic privileges and immiini- vfdkerrecAiliche SleUung der Han* 
ties. The British Government com- delevertretung der V,8,8,H, (1931); 
milted no violation of International Stoupnitzky, SMut international de 
Law when in May 1927 a search VU,R,S,S, tuu Commereant (1936) 
warrant was executed upon the (a comprehensive and valaabld 
premise* of the Russian Trade work). 
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SpiM. § 465. Spies are seoret agents of a State sent abroad * 
for the purpose of obtaining clandestinely information in 
regard to military or political secrets. Although all States 
constantly or occasionally send spies abroad, and although 
it is not considered wrong morally, politically, or legally 
to do so, such agents have, of course, no recognised position 
whatever according to International Law, since they are 
not official agents of States for the purpose of international 
relations. Every State punishes them severely if they are 
caught committing an act which is a crime by the law 
of the land, or expels them if they cannot be punished. A 
spy cannot legally excuse himself by pleading that he only 
executed the orders of his Government, and the latter will 
never interfere, since it cannot officially confess to having 
commissioned a spy. 

Oom- § 456. Commissaries and members of commissions are 
miMMiM. letter of recommendation or commission 

by one State to another for negotiations, not political but 
of a technical or administrative character only ; for instance, 
to make arrangements between the two States as regards 
railways, post, telegraphs, navigation, delineation of 
boundary lines, and so on.^ No distinct practice of guaran- 
teeing certain privileges to commi^riee has grown up, but 
inviolability of their persons and official papers ought to 
be granted to them, as they are officially sent and received 
for official purposes. Thus Germany, in 1887, in the case 
of the French officer of police, Schnaeb416, who was invited 
by local German functionaries to cross the German frontier 
for official purposes and then arrested, recognised the rule 
that a safe-conduct is tacitly granted to foreign officials 
when they enter the territory of a State in an official 

1 Conoerning tpies in time of war appointed by the Connoil of the 
see below» yol. li. §§ 159 and 210, and L^guf after the Corfu affair atatee 
Adler, op. ctl., pp. 7>62. that ' |he recognised public character 

of a feigner, and the oircumstanoes 
* As to tlioir protection while in in whieh be is present in its territory, » 
foreign countries see the literature entail jupon the State a correspond* 
arising out of the Corfu affair, cited ing difty of special vigilance on his 
below, vol, iL I d2a (n.), and Eagleton bdalff : B.Y,, 1924, at p. 181. As 
in 19 (1926), pp, 293*314, to tbeyjpoeitlon of the repreeentatives 

and literature cited by him. The of the^ occupying Powen see above, 
Report of the Committee of Jurists 1 4170,^ 



§§467-476] DIPLOBUTIO OR CONSULAR CHARACTER 863 

capacity with the consent of the local authorities, although 
Schnaeb616 was not a commissary sent by his Government 
to the German Government, 

§§ 457-476. Individuals commissioned to carry official Bearers 
despatches from a State to ils Head or to diplomatic ®^voys®^^^ 
abroad are agents of that State. Despatch-bearers who 
belong to the retinue of diplomatic envoys as couriers must 
enjoy, as stated above (§ 405), exemption from civil and 
criminal jurisdiction, special protection in the State to 
which the envoy is accredited, and a right of innocent 
passage through third States. But bearers of official 
despatches who are not in the retinue of the diplomatic 
envoys employing them must nevertheless be granted 
inviolability for their persons and official papers, provided 
they possess special passports stating their official character 
as despatch-bearers. The same applies to bearers of de- 
spatches between the Head of a State who is temporarily 
abroad and his Government at home. 
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CHAPTER 1 

ON INTERNATIONAL TRANSACTIONS IN GENERAL 


I 

NEGOTIATION 

Hefitor, f} 234-239— FaucUUe, |§ 792-795 (l)-Pradier-Fo<14i:6, iii. H 1364-1302 
— BiTier, ii. |46— Calvo, iii. $§1316-1320, 1670-1673— Cruch^, §$S10- 
622 — KmhIc in R.I., 3rd mt., 14 (1933), pp. 02-95. And see literatare 
cited below, toI. ii. $ 4. 

§ 477. International negotiation is the term for suchOonoep- 
intercourse between two or more States as is initiated, and^”^”[^ 
directed, for the purpose of effecting an understanding tion. 
between them or settling a di.spute.‘ 

§478. Pull bovoreign States are, therefore, the regular Parties to 
pai-ties to international uegotiat ion. However, States which®^"**' 
are not fully sovereign can on occasions be parties to 
international negotiations. They can conduct negotiations 
on matters with regard to which they have no international 
standing. Thus, for instance, while Bulgaria was a half 
sovereign State, she was nevertheless able to negotiate on 
several matters with foreign States independently of Turkey.* 
Negotiation between a State, on the one hand, and, on 
the other, a party which is not a Stat'', is not international 
negotiation, although such party may reside abroad. Thus, 
too, negotiations between States and a body of foreign 
bankers and contractors concerning a loan, the building of 
a railway, the working of a mine, and the like, are not, as a 
rule,* int<‘mational negotiations. 

tion, although it will be specially 
discussed in anoUier part of this 
work (see beloWp tuI. ii. |§ 4-6). 

* See above, § 91. 

* See MavromnuUii PaUstiw Con- 
fsMtons case {Jwriadkiwn ) : P.0.1 J., 

Series A, No. 2, pp. 1146. 

tei 


^ There are many other inter- 
national transactions (see below, 
§{ 4S6-490), but negotiation is by 
the most important of them. Ana 
It most be emphasised that negotia- 
tion as a means of amicably settling 
oonfliots between two or more States, 
is onfy a particular kind of negotia- 
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Pnpowof § 479. Ni^tiationB betw^M States may have various 
purposes. Their purpose may be only an exchange of 
views on some political question ; or it may be an ammge- 
ment as to the line of action to be taken in future with 
regard to a certain point, or a settlement of differences,’ 
or, in particular, the conclusion of a treaty.* 

PuMoa § 480. International negotiations are conducted by agents 
representing the negotiating States. The Heads of these 

Negotia. States may conduct the negotiations in person, either by 
letters or by a personal interview. Important negotiations 
have, in the past, been conducted by Heads of States.* 
As a rule, however, negotiation between States concerning 
more impewtant matters is conducted by their Secretaries 
for Foreign Affairs, with the help either of their diplomatic 
envoys, or of agents without diplomatic character.*' 

Form of §§ 481-482. The Law of Nations does not prescribe any 
particular form in wliich international negotiations must 
be conducted. Such negotiations may, therefore, take place 
viva voce, or through the exchange of written representa- 
tions and arguments, or both. The more important negotia- 
tions are regularly conducted 4'hrough the diplomatic 
exchange of written communications, as only in this way 
can.misunderstanding8 be avoided, which easily arise during 
viva voce negotiations.* 


^ See below, yol ti. §{ 4-6, end env^ negotiating with the Secretary 

particularly {4 (n. 1), as to the for Foreign Affairs reads out a letter 

qualified recognition by the Per* received m>m his home State. In such 

manent Court of negotiation as an case it is usual to leave a copy of the 

international institution. letter at the Foreign Office. If a 

* On the question of * open diplo- copy is refused, the Secretary for 

maoy ’ see above, { 167n. Foreign Affairs can, on his part, 

* See below, § 495. President Wil- refuse to hoar the letter read. Thus 

son, one of the four American signa- in 1825 Canning refused to allow a 

tories of the Treaty of Versailles, was Russian communication to be read 

stated in the preamble to be * acting to hiiii by the Russian ambassador 

in his own name and by his own In Logdon with regard to the ittde- 

proper authority.’ pendeioe of the former Spanish 

^ Negotiations between the armed coloni^ in South America, because 

ftrees of belligerents are regularly the al^bassador was not authorised 

oooducted by soldiers. See below, to lea^e a copy of the oommunica- 

vol. fi« H 229*240. tion ^ the British Foreign Office. 

* Buiii^ viva voce negotiations it As repk^ the language used during 

happens sometimes that a diplomatic negotiation see above, } 359 . 
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CONGRESSES AND CONFERENCES 

FISllimon, ii. |{39, 4a-Btaiitaohli, |12— Heffter, { 242— FauchiUe, ^196- 
814 (10) — Sibert, pp. 96*178 — Pradier>Foder4, vi. {{2593-2599 — Rivier, 
il. {46— Nye, ii. pp. 486.496-<jalvo, m. §{ 1674.1681-<;nichaga, {{623- 
639— Suaies. {{ 304.3ia-Oenet. lu pp 3 26&-Fiore, h. {{ 1216 1224. and 
Code, {{ 1211-1250— Martens, i. {52— Charles de Martens. Outde dtplo* 
m(U%que (1851), i { 68 — Pradier-Fod4r4, Cowrs de droU dxplomatiqut (1881). 
li. pp. 372425— Nippold, Dte ForbUdung dti Vtffahrene in volkerreMxchen 
SireUxgketlen (1907). pp. 480-526 — §{529-557, and InterTuUunud 
Congresses (1920) (Foreign Office Peace Handbook)— Bittner, §{ 25-58— 

Fnsch in Sirupp, Wort,, i. pp 663 669 --Gruber IntemationaU Staaten- 
kongresse und Konjeremen (1919)— Potter liUrodvdton to the Study of 
lidematumal Organisatton (1920), pp 317 375— Dunn, The Practxee and 
Procedure of International Conferences ( 1929)— HiU, The Public Intematumal 
Conference (1929)— Potter, This World of Notions (1920), pp 200-217— 

Moulton, A Structural View of the Conference as an Organ of hUemational 
Cooperation (1030) — Riches, MagorUy Rule in Internattonal Organisation 
(1940), pp. 31-138— Pastuhov .1 Ouide to the Practice of International Con» 
ferences (1945) — Report by Mostny and Rundstem on Procedure of Inter- 
natiOTud Conferences for I^eague Codification Committee, m AJ,, 20 (1926), 

Special Suppl.— Myers m 4 </., 8 (1914), pp. 81 108 — Wright, ibid., 20 
(1926), pp. 33-45 — Sibert in Hague Rteueil, vol. 48 (1934) (ii.), pp. 391-454 
—Liang m AJ., 44 (1950) pp 333 341 

§ 483. International congresses and conferences are formal Conoep- 
meetings of representatives of several States for the pur-^"/*^ 
pose of discussing matters of international interest, and of gtewM 
coming to an agreement concerning these matters. The^^^' 
term ' congress ’ as well as the term ‘ conference ’ may be 
used for the meetings of the representatives of only two 
States; but as a rule congresses or conferences denote 
such bodies only as ate composed of the representatives of 
a greater number of States. 

§ 484. With regard to the parties to a congress or confer- Partmto. 
enoe,' everything depends upon the purpose for which b^JJ!*** 
congress or a conference meets, and upon the State which and Oon- 
invites other States to the meeting. If it is intended to 
settle certain differences, it lo reasonable that ail tlie States 

1 Thu League CSodifioation Com (1926), Special Suppl., pp. 206-213), 
mittee exammed the queetion of and the Aseembly m 1927 requeeted 
framing model nilea upon a Report the Counoil to watruot the Sec^riat 
by Maatny (printed m AJ., 20 to oontinue the mvoettgation. 
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concerned should be represented, for a State which is not 
represented is loss likely to consent to the resolutions of the 
congress. If the creation of new rules of International Law 
is intended, at least all fully sovereign States ought to be 
represented. To the First Peace Conference at The Hague, 
nevertheless, only the majority of States were invited to 
send representatives, the South American republics not 
being invited at all. But to the Second Peace Conference of 
1907, forty-seven States were invited, although only forty- 
four sent representatives. No State can be a party which 
has not been invited, or admitted at its own request.^ If a 
State tliinks it fitting that a congress or conference should 
meet, it invites such other States it pleases, though the 
invited States may accept upon condition that certain other 
States should, or should nut, be invited or admitted. Those 
States which have accepted the invitation become parties, 
if they send representatives.® Each party may send several 
representatives, but they have only one vote, given by the 
senior representative for himself and his subordinates.® 

Proomluro § 486. After the place and time of meeting have been 
arranged — such place may be neutralised for the purpose 
•ad Con- of securing the independence of the deliberations and dis- 
*”“***■ cussions — the representatives meet, and constitute them- 
sel'fes by exchanging their credentials and electing a presi- 


^ In 194d the General Assembly 
adopted a set of rules for the calling 
of iDtemational conferences of States 
by the Economic and Social Council. 
For an examination of these rules see 
LUng in 44 (1950), pp. :m'341. 
See idso Hill in Otorgetoum Law 
nal.il (1952), pp. M7. 

* Notice the recent practice, 
designed to facilitate presence at 
a conference in a non-committal 
manner, of appointing ' observers ’ 
(as the United States of America 
frequently did in the case of con- 
Tuenoes summoned by the I..cague 
of Nations). At the San Francisco 
Conference in 1945, in addition to the 
fifty States vhich attended the Con- 
finrenoe, a number of established inter- 
national orgnnwations were invited to 
send representatives for the purpose 


of consultation. These were: the 
Ijeagiie of Nations, the International 
Labour Organibation, the Permanent 
Court of International Justice, the 
United Nations Relief and RehabUita- 
tion Administration, and the Food 
and Agriculture Organisation. Article 
3 (6) of the Constitution of the Food 
and Agriculture Organisation of the 
United Nations provides that the 
Confeience may invite any publlo 
international organisation whion has 
responsibilities related to those of the 
Or^iisation to appoint a represeq- 
tativsf who, without having the right 
to vow, shall participate in its meet- 
ings (ii conditions prescribed by the 
Oonfetenoe (Gmd. 0690 (1945)). 

* to t^e immunity of repre- 
sentatives at conferences see below, 
§417i 
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dent and other officera. It is usual » but not obliagtory,^ 
for the Secretary for Foreign Affairs of the State within 
whose territory the congress meets to be elected president. 
At the San Francisco Conference which in 1945 adopted the 
Charter of the United Nations, the principal delegates of the 
four Sponsoring Powers — the United States, the Soviet 
Union, Great Britain and China — were elected Presidents of 
the Conference and presided in turn over the Plenary 
Session.* If the difficulty of the questions on the programme 
makes it advisable, special committees are appointed for the 
purpose of preparing the matter for discussion by the body 
of the congress.* In such discussion all representatives can 
take part. After the discussion follows the voting. The 
motion must be carried unanimously if it is to l>e binding 
on all, for th<* vote of the majority does not in any w'ay bind 
the dissenting parties.* But it is jKvssible for the majority 
to consider the motion binding upon themselves. If the 
discussions and voting lead to a final result upon which the 
parties agree, the points agreed upon are generally drawm 
up in an Act, which is sign(‘d by the representatives and 
called the Final Act, or the (ieneral Act, of the congress or 
conference.® 


Ill 


TRANSACTIONS BESIDES NEGOTIATIO.N AND TREATIES 

Bhintsohli, § 482 — Hartmann, § 91 — Oarcis, § 77 —Laszt, § 30, iii. (3) — 
Rouaaoau, pp. 126 133 — Bittner, §§ 97-104— Cavaglieri in Lo stato di 
necessitd nel dirtito intemazio7}ale (1917), pp. 88 92, and in BivUUt, 2nd 
ear., 7 (1918), pp. 3-33, and ibid,, 3id ser., 5 (1026), pp. 188-204 — Balladore 


' Thus at both Hague Peace Con- 
ferences, which were convened at the 
instanoe of Russia, the first Russian 
delegate was eleoted President. See 
WbittOQ in A,J,, 39 ii945), pp. fi36- 
537. 

* However, the principal delegate 
of the United States was throughout 
Chairman of the Steering Committee 
and of the Executive Conimittee. 

* The praotioe of holding prepara- 
tory meetings of experts, legal and 
other, ie beroming Increasingly com- 


mtm. See Pastuhov Guide to 
twnal Confeitnres (1945), pp. 16-65. 

* See above, §§ 115 and 116a. 
Unless, of course, the Conference is 
being held under a treaty by the 
terms of which the parties have 
bound themselves to accept a majority 
vote. 

» See Bittner, §§ 76, 76. With the 
consent of tlie minority, resolutions 
accepted by a majority only may 
be inserted in the Final Act; see 
Fanohille, { 807 (1). 
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nilHMi, PI*. 78<80, 160-191— imOottii pp. 346-801— Mugw, J>k 
lUaittuiiU^ Ml VlOUmM (1939)— BiMottini, AtH imOKtiwU iwl litnMo 
inlemuioiudt (1901)— 8»raid ta AJ., 34 (1940), pp. 988-900— LantairpMbt 
in 3,7.. 37 (1060), pp. 30S-398-HMGibbon, iUd.. 30 (1963), pp. 398-810. 

Oiibrait $ 486. International transaction is the term for every act 

T on the part of a State in its intercourse with other States. 

Besides negotiation, which has been discussed above in 
§§ 477-482, and treaties, which will be discussed in §§ 491- 
654 and 569-580, there are other hinds of international 
transactions which are of legal importance — ^namely, declara- 
tion, notihcation, protest and renunciation. 

D^n- § 487 . The term ‘ declaration ’ is used in three different 
meanings. It is, in the first place, sometimes used as the 
title of a body of stipulations of a treaty, according to 
which the parties undertake to pursue in future a certain 
line of conduct. The Declaration of Paris, 1856, and the 
Declaration of St. Petersburg, 1868, are instances of this; 
declarations of this kind differ in no respect from treaties. 
Secondly, there are unilateral declarations which create rights 
and duties for other States, and it is this kind which is to 
be regarded as an international transaction within the 
meaning of this part of this chapter. The different declara- 
tions belonging to this group are by no means of a uniform 
character ; among them are declarations of war, declarations 
on tlie part of belligerents concerning the goods they will 
condemn as contraband, declarations at the outbreak of 
war on the part of third States that they will remain neutral, 
and others. Thirdly, when States communicate to other 
States, or urbi e( orbi, an explanation and justification of a 
line of conduct pursued by them in the past, or an explona* 
tion of views and intentions concerning certain matters, 
this is called a declaration. Declarations of this kind may 
be very important, but they hardly comprise transactions 
out of which follow rights and duticp of other States. I^is 
u, for instance, the position with ^ard to the so-called^ 
Atlantic Charter of August 14, 1941 fin which the President 
of tiie United States and the Pl^e Minister of Great 
Britam ' deemed it right to make ^own certain common 
principles in the national policies of their respective conn- 
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tries on which they base their hope for a fatnre world.’ * 
But while it is clear that such declarations cannot, in law, 
be relied upon by States other than those which made them,* 
it is not certain to what extent they create rights and 
obligations as between the latter. The answer depends to a 
large extent on the precision of the language used in the 
declaration. A mere general statement of policy and 
principles cannot be regarded as intended to give rise to a 
contractual obligation in the strict sense of the word. On 
the other hand, official statements in the form of Reports 
of Conferences signed by the Heads of States or Govern- 
ments and embodying agreements reached therein may, in 
proportion as these agreements incorporate definite rules of 
conduct, be regarded as legally binding upon the States in 
question. Tlie question of the legal nature of the Reports 
of the Conferences of the Heads of Governments of Great 
Britain, the United States and Ru<5sia at Crimea in February 
] 945 • and at Potsdam in August of that year * may be 
mentioned as examples of the problem involved.® 


> U.S. No. 3 (1941), Omd. 6321 : 
A.J., 35 (1911), Suppl., p. 191. 

* Whilo a statement by the Bntish 
Deputy Prime Biinister lent itself to 
the interpretation that the Charter 
had the * status of a treaty ’ (378 H.C. 
Deb., 5th ser., ool. 510), the Prime 
Minister described it on May 24, 1944, 
as ' a guiding signpost, expressing a 
vast bo<iy of opinion among all the 
Powers now fighting together* (House 
of Commons, vol. 4%, p 783). See on 
this subject Stone, The AUantic Charter 
(1943), pp. 144>148. In a Declaration 
of January 1, 1942, twenty five of the 
United Nations, including the Great 
Powers, formally * subscribed to a 
common program of purposes and 
principles embodied in the Joint 
Declaration * of August 14, 1941 : 
A.J.. 36 (1942), Suppl.. p. 191. See 
also the Agreed Declaration by the 
President of the United States of 
America, the Prime Mmister of the 
United Kiimdom and the Prim ^ 
IQnister of (&nada of NoTember 15, 
1945, rolatiitg to Atomic Energy 
3. p. 131). Quaere, dues 
registfatlon with the United Natiw 
Impart to a Declaration of this kind 


the complexion of an instrument 
creating legal rights and obligations 7 

> Misc. No. 5 (1945), Omd. 6598. 

* A J„ 39 (1945), Suppl , p. 245. 

* See Bnggs in A.J., 40 (1046), 
pp. 376-383 and Pan, i5u/., 46 (1952), 
pp. 40-59. And see below, §508a. 
^ferenoe may also be made to the 
Declaration '>f June 5. 1945, by 
the British, American, Russian and 
French Ooveinments, regarding the 
defeat of Germany and the assump- 
tion of Supreme authority with re- 
spect to Germany (Cmd. 6648). The 
Declaration was addressed primarily 
to the Gorman people and German 
authorities in view of the fact that 
there was at that time no central 
government or authority in Germany 
capable of accepting responsibility 
for the maintenance of order, the 
administration of the country and 
compliance with the requirements of 
the victorious Powers. In a dooument 
(No. 4) — which is m itself a Declara- 
tion — attached to the principal De- 
claration, the Four Powers announced 
their intention to consult other 
States in the exercise of the supreme 
authority assumed over Germany. 
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Notifloa- § 488. Notification is the teohnioid tern for the com- 

j.! -— ^ 

muniostion to other States of certain facts and events of 
legal importance. But a distinction must be dravn between 
obligatory and voluntary notification. 

Notification has been stipulated in several oases to be 
obligatory.^ Thus, according to Article 2 of the Hague 
Convention concerning the Commencement of Hostilities, 
1907, the outbreak of war must be notified to the neutral 
Powers ; and the declaration of a blockade was also to be 
notified,* according to Article 1 1 of the unratified Declara- 
tion of London, 1909. 

Notification frequently takes place voluntarily, because 
States cannot be considered subject to certain duties without 
knowledge of the facts and events which give rise to them. 
Thus it is usual to notify to other States changes in the 
headship and in the form of government of a State, the 
establishment of a Federal State, an anne.xation after con- 
quest, the appointment of a new Secretary for Foreign 
Affairs, and the like. In the same category there must be 
included an explicit reservation of rights, such as the general 
warning issued in 1943 by some of the United Nations to 
the effect that they reserved their right to declare invalid 
transfers of property and interests situated in territories 
under enemy occupation.* 

Piotett. § 489. Protest is a formal communication from one State 
to another that it objects to an act performed, or contem- 
plated, by the latter. A protest serves the purpose of 
preservation of rights,* or of making it known that the 

^ Thus, according to Article 34 of Hague Convention for the peaceful 
the General Act of the Berlin Congo settlement of international differ- 
Conference of 1885, which has now enoes, in case a number of States 
been abrogated (that is, as between are parties to a treaty, and two of 
States which ratified or acceded to the them, who are at variance concerning 
Convention of 1919, and except as its interpretation, agree to have the 
regards the stipulations contained difference settled by arbitration, thev 
in Article 10 of the Convention of have 1b notify this agreement to all 
1919, LN,T.S^ 8, p. 27) by a Con- the oUer parties, 
vention signed at St. Germain on ^ SeC the unratified Declaration of 
September 10, 1919, notification of London, 1900, Articles 11 (2), 16, 23,* 
new occupations and the like on the 25, and 26. 

African coast was obligatory. The * M|m). No. 1 (1943), Cmd. 6418. 
obligatipn to notify is absent from * Seb Ralston, §$ 216, 222, 660, 
the t^nveoHon of 1910. Thus, 696, afid above, { 155c. As to the 
fiirther, according to Article 84 of the protest of Abj^nla against a 
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protesting State does not acquiesce in, and does not recog- 
nise, certain acts.* A State can lodge a protest with another 
State against acts which have been notified to the protesting 
State, or which have otherwise become known. On the 
other hand, if a State acquires knowledge of an act which 
it considers internationally illegal and in violation of its 
rights, and nevertheless does not protest, this attitude 
implies a renunciation of such rights, provided that a protest 
would have been necessary to preserve a claim.^ Thus in 
the Fisheries case between the United Kingdom and Norway 
the International Court of Justice attached considerable 
importance to the fact that Great Britain had failed to 
protest against the system of delimitation of territorial 
waters applied by Norway since 1869.® It may further 
happen that a State at first protests, but afterwards either 
expressly* or tacitly ac(juiesccs in the act. In certain 
Circumstances, a simple ])rotesl on the part of a State, 
without further action, is not in itself sufficient to preserve 
the rights in behalf of which the protest was made.® 

§490. Renimciation is the deliberate abandonment ofBenancia- 
rights.* It can be given expressis verbis or tacitly. If, for**®**' 

British'ltalmn agreement see below, her prolonged abstention [from for- 
§ 5l8a. The effet't of failing to pro- mnlatuig rcMirvationB] would in any 
test against the assumption by States case warrant Norway’s enforcement 
of junsdietiDii in a certain kind of of her system against the United 
ease was discussed by the Permanent Kingdom.’ LCJ. Reports 1^1, p. 

Court in the Lotus case, Series A, No 139 But ogo the Dissentmg Judg- 
10, pp. 23, 29, 98. As to protests ment of McNair, pp. 

against violations of International 17()-180. 

Law not directly affecting the pro- * Thus by the Declaration con- 
testing State see Wright in AJ, 32 cerning b*Biu, Madagascar, and the 
(1938), pp 626-^31^ New Hebrides, which was embodied 

^ Sm above, § 75r, on the principle m the Anglo French Agreement of 
and the policy of non recognition. April 8, 1^4, Great Britain with- 

• See on this point Strupp, Orvnd- drew the protest which she had raised 
zUgt, p. 99 ; Cavaglieri in Rmsta^ against the introduction of the cus- 
3rd ser., 3 (1026), p. 197 ; Kunz in toms tariff e<«tabltBhed at Madagascar 
Strupp, If ori,, 11 . pp. 329, 330 , Briiel after its annexation to France. 

in Nordisk T.A., 3 (1932), pp. 7,5 93 ; * See below, § o39, concerning the 

Pfluger, op. ril., pp. 194-219 ; I^iutcr- withdrawal of Russia from Article 59 
paoht in R 27 (1950), pp. 393-.398 ; ofthel'reaty of Berlin, 1878, stipulating 
MacGibbon, tbul., 30 (1953), pp. 2!t3- the freedom of the port of Baioum. 

319. * See Henningsen in Strupp, irorf., 

• The Court said; ‘The notonety iii. pp. 163, 164; Pfluger, op. at., 
of the facts, tlic general toloiation of pp. 249-287 ; Cavaglieri in ffirisio, 
the international community, Great 2nd ser., 7 (1918), pp. 3-33, and 
Britain*8 position in the North Sea, below, § 537. Such renunciation may 
her own interest in the question, and take place by way of the actual 
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instance, a State by oooupation takes possession of an island 
which has previously been occupied by another State,^ the 
latter t6M»itly renounces its rights if it does not protest as soon 
as it receives knowledge of the fact. Renunciation plays a 
prominent part in the amicable settlement of differences 
between States, either one or both parties frequently re- 
nouncing their claims for the purpose of coming to an 
agreement.* Mere silence on the part of a State does not 
imply renunciation ; this occurs only when a State remains 
silent although a protest is necessary to preserve a claim. 

admission of the facts underlying the anee to the fact that the United 
claim of another State. Thus in the Kingdom received no reply to her 
MiTujuiers and Ecrehos cose between protest against the construction of a 
the United Kingdom and France, house on an i<«land of the Minquiers 

decided in 1953, the International group by a Fn^nch citizen and that 

Gourtof Just toe considered as relevant subsequently the construction of the 
the cireumstance that in a letter house was stopped on the instructions 
written in 1819 by the French Minister of the French Coveniment : ibid. 
of Marine to the French Foreign ' See above. § 247. 

Minister and transmitted by the * See voL li. $ 0. See also ibid., 

French ambassiulor ti> the Foreign p. 877. n. 2. for an example of 
Office in London, the Minquiers wore renunciation of claims coupleil with 
stated to be * poss^de par I’Angle- an explicit statoinent of adherence to 
terre.' The Court rejectefl the French the opposed legal views held by the 
argument that that admission could contracting parties. For a suggestion 
not be invoked against France on the that the conduct of the United States 
ground that it was made in the course subsequently to its declaration of war 
of negotiations which did not result on Germany in 1917 amounted to 
in agreement; the letter in question acquiescence in some practices of the 
represented a statement of facts : Allied Powers and to an abandon- 
I,U.J. Reports, 1953, p. 71. In the ment of claims arising therefrom see 
same* ease the Court attached import- Anderson in AJ., 23 (1929). p 384 



CHAPTER 11 

TREATIES 
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CHABACTER AND FUNCTION OF TREATIES 

Vattel. ii. §§ 162. 153. 167, 163— liall, § 107— Phjllimonj. ii. §44— Hyde, ii. 

§ 489— Fenwick, pp, 326-330— Si bert, pp. 179-189, 241-260— Bluntechli, 

§ 402— Heflter, § 81— Dcspagnet, §§ 435, 436— Pradier-Fod4re, ii. §§ 888-919 
— ^Fauchiile, §§ 816, 817— Rousseau, pp. 133-158 — Rivier, iJ. pp. 33-40 — Nys, 
ii. pp. 497, 498, 622-530-Cal7o. in. §§ 1567-1584— Fiore, ii. §{ 976-982— 

Blartens. i. § 103— De Loutcr i. §§ 24, 28 -Gemma, pp. 207, 208, 212-214 
— Cruchaga, i, §§ 557-559 — Suarez, i. §§ 78-81, 93 — Harvard Research 
(1935, Part III.), pp. 686-705 — Genet, iii. pp. 349-538 — Anzilotti, pp. 352- 
356 — ^MoNair, Chapter I — Scelle, ii. pp. 329-344 — Bergbohm, Stoats- 
verlrage uni Geseize ala Quellen dea Volkerreehta (1877)-Jellinek. Die 
rfchiliehe Natur der Siaoienctnrajgt (1880)— Nippold, Der volkerreehUiche 
Verirag (1894)— Triepel, Volkerrf/:hi und Landearockt (1899), pp. 27-90 — 

Grosoh, Der Zwing im Volkmecht (1912), pp. 38-56, 138-143— Crandall, 

7*realies * their Mahng aad Enforcement^ 3nd ed. (1916) — Lammaacb, 

Das Vdkerrecht nach dem Kriey* (1917), pp. 92-129— Satow, )i§ 660-585 
— -Verdnws in Strupp, Wort., ii. pp 655, 656 -Dupuis in Hague Recveil, 

1924 (i,), pp, 322-349 —Butler and Macooby, The Development of Inter- 
national Imw (1928), ch. XV li. — Hoijer, Lea traiUs intematicnaux, 2 vols. 

(1928) — Chailley, Im nature juridigue dea tra\t4a intemationaux (1932), 
pp. 3-72— Frangulia, Theorie et pratique des traitia intemattonaux (1936) 

— Jessup, A M^idetn Law of Nations (1948\ pp. 123-156 — Pillaut in 
46 Clunet (1919), pp. 503-002— Reglade in Rrvut de droit public et de la 
science politique^ 41 (1924), pp. 505-540— -Crockvr in AJ.^ 18 (1024), 
pp. 38-55— Report by Msstuy and Rundatein for League Codifioatio 
Committee in A.J„ 20 (1920), Special Suppl.,pp. 2(4-221 — ^McNair in JB.F., 

11 (1930), pp. 100-118— Whitton in Hague Recueil, vol. 49 (1934) (iii.), 
pp, 176-249— Kraus, ibid,, vol, 60 (1934) (iv.), pp. 317-396— Kelsen in 
TMoriedudroa, 10 (1936) pp, 253-292— Mann in B.7„ 21 (1944), pp. 11-33 
— Kunz in AJ., 39 (1945). pp. 180- 197 -Starke in B.F., 23 (1946), pp. 
341-346-J6BSUP in A,J„ 41 (1947), pp. 378-405. 

§ 491, Inlornational treaties arc agreements, of a con- Comep- 
tractual character, between States, or organisations 
States,^ creating legal right': and obligations ^ between tlie 
Parties.* Even before a Law of Xations, in the modem 
sense of the term, was in existence, treaties used to be 

> Sm below. {494a. * • See below, { fiOSo. > See below, { fitO. 

m 
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TREATIES 


So-called 

ijkW- 

making 

Treaties. 


concluded between States.^ Although in those time treaties 
were neither based on, nor wore themselves a cause of, 
International Law, they were nevertheless considered sacred 
and binding, on acooimt of religioxis and moral sentiment. 

A treaty, being a contract, must not be confused with 
(rarious documents having relation to treaties but not in 
themselves treaties— namely, a m^moire, a proposed, a note 
verbal, or a prods-verbal.^ A niimoire (or memorandum) 
is a diplomatic note containing a summary exposition 
of the principal facts of an affair. A proposal is a docu- 
ment comprising an offer submitted by one State to another. 
A note verbal is an unsigned document containing a summary 
of conversations or of events, and the like. A proces-verbal 
is the official record or minutes of the daily proceedings 
of a conference and of the provisional concIu8ion.s arrived 
at, and is usually signed by representatives of the parties. 
The term protocol is used to denok' either tl)c same thing as a 
prods-verbed (which is imdesirahle), or, more correctly, an 
international agreement itself, though usually one of a 
supplementary nature or of a less formal and important 
character than a treaty.® 

§ 492. Attempts at classification of the different kinds 
of treaties * are of limited usefulness, liut there is one dis- 
tinction to be made which, though theoretically faulty, is 
of practical importance, and according to which the whole 
body of treaties is to be divided into two classes. In one 
class are treaties concluded for the purpose of laying down 


^ For the predominanoe of treaties, 
aa oompared with customary Inter- 
national Law, in medieval practice, 
Bee Schwarzenberger in iLF., 25 
(1048), pp. 87-90. 

^ For the meaning of these and 
other terms connect^ with treaties 
Bee Vaughan Williams in Hagu^ 
RtetuiU 1923 (iii.), pp. 265-258; 
Satow, §§ 559-583 ; Hwrvard Research 
(1935, Part III.), pp. 086-706, 710- 
and Bittner, pp. 298-313. 

* By derivation, protocol (from the 
Low Latin and late Greek) means 
the * first-glued’ to a book, t.e. the 
flyieaf*or register of the contents of 
a bundle of documents, and eventually 
the document itself. On the present 


use of the term see Hyde, ii. § 514 ; 
tiatow, $§ 051-671 ; Satow, Inter- 
national ('ongresses (1920), pp. 18-19; 
Vaughan Williams, supra, p. 256; 
Genet, iii. pp. 530-534. And see «6id., 
pp. 470-538, on the various forms of 
international agreements other (ban 
treaties and conventions. 

« See Hefiter, §§ 89-91 ; Bluntsohli. 
§§ 442«445 ; Martens, i. § 113 r Ull- 
mann; § 82 ; Wheaton, § 268 (follow- 
ing Vattel, ii. § 169) ; Hivter, ii. 
pp. Iffi-llS; Westlake, i. p. 294; 
Hatsobek. p. 228 ; Kapisardi-Mirabelli 
in RJ;^ 3rd ser., 4 (I9£l), pp. 663-667 ; 
Rousshau, pp. 133-141 ; McNair in 
B.Y., 11 (1930), pp. 100-118; and 
many btheia.* 



§402] CHARACTER AND PUNCHON OF TREATIES 879 

general rules of conduct arnong a considerable number of 
States. Treaties of this kind may be termed law-making 
treaties.^ Into the other class fall treaties concluded for any 
other purpose. In a sense the distinction between law- 
making and other tr(*atiea is merely one of convenience. 
In principle, all treaties arc law-making inasmuch as they 
lay down rules of conduct which the parties are bound to 
observe as law.* However, in addition to the fact that 


> See also above. § 18. So-called 
law-making treaties have been con- 
cluded ever since International Law 
oamo into ezutence. It wa<< not 
until the nineteenth century, how- 
ever. that they came to acquire world- 
wide importance. Although at the 
Oonmssos at Munster and Osna- 
bru^ all the European Powers then 
existing, with the exception of Great 
Britain, Russia, and Poland, were 
represented, the Westphalian Peace 
of lft48, to which France, Sweden, and 
the States of the German Empire were 
parties, and which recogniseii the 
independence of Switrcrland and the 
Netherlands and tho practical sove- 
reignty of the 332 States of the 
German Empire, was not of world- 
wide importance, in spite of the fact 
that it contained various law-making 
stipulations. And the sauie may l>e 
said with regard to all other treaties 
of peace between ltH8 and 1815. The 
first law-making treaty of world-^ide 
importance was the PHnal Act of the 
Vienna Congress, 1815. But it must 
be particularly noted that not all of 
these are pure law-making treaties, 
since many contain other piovbions 
besides those which arc law-making. 

The Pinal Act of the Vienna Con- 
gress (Martens, .V./L, 2, p. 370; 
see Angeberg, ht Congrh dt T'lefine 
et lee de ISIS (4 vols., 1853)), 

signed on .lime 9, 1815, by Great 
Britain, Austria, Prance, Portugal, 
Prussia, Russia, Spain, and Sweden- 
Norwa^*, comprised law • making 
stipulations of wc»rld - wide import- 
ance concerning fiuir points - namely, 
the perpetual neutralisation of Swit- 
zerland (Article 118, No. 11) 
above, § 08) ; free navigation («a 
so-called international rivers (Articles 
108-117) (see above, §178); tho 
abolition of the negro slave trade 
(Article 118, No, 16) (see above. 


§ 340A) ; and the different classes of 
diplomatic envoys (Article 118, No. 
17) (see above, § 364). In ad^tion 
to the foregoing the following ex- 
amples may mentioned : the 
Treaties of London of 1831 and 1839 
providing for the neutralisation of 
Belgium (see above. § 99) ; the 
Declaration of Paris of 18^ (see 
below, vol. ii. § 177) ; the Geneva 
Conventions of 1864, 1906. 1929 
and 1949 for the amelioration of the 
conditions of the wounded in armies in 
the field (see below, vol. ii. §§ 1 18-124) ; 
the Final Act of the Hague Peace 
Conference of July 20, 1899 (see 
above, § 49) ; the Hague Conventions 
of 1907 (see above, § 50, and below, 
vol. ii. §§ 19. 68) ; the Covenant of the 
Ix^ague of Nations ; the Protocol of 
Signature of the Statute of the 
Permanent Court of International 
Justice, December 16, 1920 (see 
below, vol. ii. |§ 25a6-25ag) ; the 
General Treaty for the Renunciation 
of War (vol. ii. § 62i) ; the Charter 
of tho Nations. For a com- 

prehensive ii>^ see ROhland. System 
der wlkerrecMlicken KoUektiiTertrdge 
(1929). And see in particalar Hud- 
son's iTit^rnaiiondl Legislation (1931- 
1950). of which nine volumes have so 
far bron published. 

* In particular, in so far as the 
expression * law-making treaties * is 
usM as synonymous with * inter- 
national Ic^slation * it must be re- 
membered that the latter is merely a 
metaphor. There is as yet no inter- 
national iemslatnre proper in the 
international sphere except, perhaps, 
to the extent of some Members of the 
United Nations being bound to accept 
amendments of the Charter impost 
by a qualified majority of the Mem- 
bers of the Organisation (see above, 
§ 168s); 
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8ome treaties, on account of the large number of the parties 
thereto, acquire the complexion of legislative instruments, 
judicial practice has tended to recognise a type of treaty 
which, although contractual in origin and character, possesses 
an existence independent of and transcending the parties 
to the treaty. Thus in the case concerning the Stai,ua of 
South-West Africa the International Court of Justice held 
that the provisions of the Mandate for South West Africa — 
which was in the nature of a treaty between the Council of 
the League of Nations and South Africa^— were not decisively 
affected by the faot that the League had ceased to exist. 

* The international rules legnlating the Mandate constituted 
an international status for the Territory recognised by all 
the Members of the League of Nations, including the Union 
of South Africa.’ ‘ Similarly, in the Rejiaratimi for Injuries 
case,* the Court held that the provisions of the Charter of 
the United Nations investetl the United Nations with an 
international status --an international personality with an 
effect transcending the group of States comprising the 
membership of the United Nations.® 

Binding §493. The question why international treaties have 
Tr^i^ binding force always was,* and still is, much disputed.* 
Many writers find the binding force of treaties in the Law 
of Nature ; others in religious and moral principles ; others * 
again in the self-restraint exercised by a State in becoming 
a party to a treaty. Some * assort that it is the will of the 
contracting parties which gives binding force to their 
treaties.® The correct answer is probably that treaties are 

‘ I.CJ RfpotU, I860, p. 13.1. And TMorit a fratiqui it* trmUi iiUtr- 
tee, in putirular, the Separate Opinion tulionaux (1936), pp. 89- 107. 
of Judge MoNair, pp. 166.167. See * So Hall, 1 107 ; Jellinek, Rtaattn- 
aloo aiMve, p. 216, and below, p. 827. vtrtrSgt, p. 31 ; Hippold, {11. 

* See below, { 622a. ’ So Triopel, YcUxntdU nnd 

* See above, p. 22. And loe aa to LondttrtdU (1809), p 82 ; BlOhdom, 
ao'called law-mutng treatiea in lela- KinfiAmng tn dM angewandU YU- 
thin to state suooesuon Jenka in B. Y., ferrMW (1934), pp. 62-M. 

29 (1962), pp. 105-144. See above, * Amongst other faotors the theoiy 
.. . . of ' jmfiable reliance ' by one party 

* For a bifltorioal account lee upon|the undertaking of the otbir 

Taube in vol. 32(1930) partyi which ia believed by an in* 

(2)p pp. 29(i-367p and Whitton, ihid., cream number of Kngueh and 
voL 4^(t9e^) (3), pp. 15M74. AmeriM lawyora to be the basic of 

* HoUeri Lei tram inlenuUumamf the pHvate law of contract, requirec 
i. (1028) pp. 183-245; Fmogulis, conciqleration here; cee Williaton,, 
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legally binding, beoauae there exists a oustomaiy rule of 
International Law that treaties are binding. The binding 
effect of that rule rests in the last resort on the fundamental 
assumption, which is neither consensual nor necessarily 
legal, of the objectively binding force of International Law.* 


II 

PARTIES TO TREATIES 

Vattelp ii* §§ 164-156, 206-212 — Hall, § 106- —Westlake, i. p, 200 — Phillimore, 
ii. Si 48. 40— Wheaton, $S 265 267— Moore, v. §§ 734-747— Hyde, ii. SS 494- 
611 — Bluntachli. §§ 403-400 — Fauchille, §§818, 818 (1), 820 — Sibert, pp. 
189-223— Pradier-Fod6re, li. §§ 1058-1068— Rivier, ii. pp. 45-48— Nya. ii. 
pp. 490, 600— Calvo, iii. §§ 1616 1618— Onichaga, i. SS ^1'^— ^iore, ii. 
SS 984-1000, and Code, §§ 748-754 — ^Martens, i, § 104 — ^Anzilotti, pp. 357- 
367— Rousseau, pp. 323 333, 340-366— Baty, pp. 408-423— McNair. 
Chapters 2, 3, 6, 6, 11, 12— Nippold, op. cU., pp. 104-111— Crandall, op. oil., 
SS — Bittner, $§ 6-21 — ^Verdroas, pp. 47-63 — Wohlmann, Die Kompetenz 

turn Abeehluee von Staaisvertragen (1031) — Chailley, Ixe Tiaiwre juridigue des 
iratUe inUmaiionaux (1932), pp. 167-236— Mirkino-Guetz^vitch, Droit 
eoMtUutionnel intemationnl ri933), pp. 05 177, and in Hague Recueil, voL 38 
(1931) (!▼.)» PP- 365-401 — ^Vitta. La valtdUd des traiids intemationaux 
(1940), pp. 33-158 — Paul de Visscher, De la conclusion des traiHs ttifor- 
nationaux (1943) — ^Merv>n Jones, Full Powers and Baiificaiion (1946) — 
Huber. Le droti de conelwre des UaiUs intemationaux (1951) — Schoen in 
Z,V., 6 (1011), pp. 400 431 — Weinschel in Z.V., 15 (1930), pp. 469-473 — 
Niiiot in 69 Clunet a^J32), pp, 872-876— Bleiber in Z.V.. 19 (1936). pp. 
385-402 — Harmrd Research (1035. Part HI.), p*\ 706-710, 1126-1134, 
1144-1161 — Kaira m Sordisk T.A., 1 (1936), pp. 39-07 — Jessup in A.J., 
41 (1947), pp. 380-385. »See also Imws and Practices Concerning the Con- 
elusion of Treaties {U.S. Legislative Series, 1953). 


pp. 73-130 : Scelle, ii. p. 337 : Rous- 
seau. pp. 356-365 ; Strupp, EUments, 
i. p. 8; Whitton in RJ. (Paris), 18 
(1936), pp. 440-486, and in Inter- 
nationtd Co^rriliation (Pamphlet No. 
313, October 1036); Kunz in AJ., 
39 (1945), pp. 180-197. Cavaglieri 
in Recueil (1929) (i.), p. 362, 

rombines the two views. While 
admitting the fundamental nature of 
the rule pacta sunt servanda, he points 
out that the binding force of that rale 
has also been accepted by intet- 
national custom. And see above. 
§ 11 (n.), on the * initial hypothesia.* 

VOU 1. 3 


Law of Contracts (1921), $ 20, and 
Pound, Introduction to the Philos^hy 
of Law (1022), ch. vi. (the ‘ injurioua- 
reliance * theory). 

^ That assumption is frequently 
expressed in the form of the principle 
pada sunt servanda, but it is not 
certain that this is the best formula- 
tion ; see Anzilotti. pp. 42-57 ; 
Vodross, pp. 28-33 ; Kelaen, Das 
ProtHcm air Souverdnitat und d e 
Theoria des Vdlkarreehts (1920), anu 
AUgemeine Staatslehre (1925), p. 175. 
And we Harvard Research (1935, Part 
ni.), pp. 977-992 5 OhaiUey, op. cit.. 
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§494. A State possesses the treaty-maldag power only 
so far as it is sovereign. States which are not fuUy sovereign 
can become parties only to such treaties as they are com* 
potent to conclude. It is impossible to lay down a hard and 
fast rule defining the competence of all not-full sovereign 
States. Everjdhing depends upon the special case. Thus, 
the constitutions of Federal States comprise provisions with 
regard to the competence, if any, of the momber*States to 
conclude international treaties among themselves as well 
as with foreign States.^ Thus, again, it depends upon the 
special relation between the suzerain and the vassal how far 
the latter possessess the competence to enter into treaties 
with foreign States ; ordinarily a vassal can conclude 
treaties concerning such matters as railways, extradition, 
commerce, and the like.® Similarly, protected States may 


* According to Artioles 7 and 9 of 
the Oonstitntion of Switzerland the 
Swiaa membor-States are competent 
to conclnde non-political treatien 
among themselves* and* further* such 
treaties with foreign States as con- 
cern matters of police, of local 
traffic, and of State economics. As 
to Germany and Soviet Russia, see 
above« { 89. According to Article 1, 
§ 10, of the Constitution of the United 
States of America, the member-States 
are not competent to conclude treaties 
either among themselves or with 
foreign States. On the treaty-making 
power of the United States see Cran- 
dall, op. cU., §f 1-67 : Hyde, ii. !f 495- 
509 (with bibliography in note to 
I 497) ; Tucker, Limit(Ui<m$ on iht 
Treaty -making Power under the Con- 
etituiion of the United Statea (1915) ; 
Wright, The Control of American 
Foreign Rdations (1922); Anderson 
in A.J., I (1907), pp. 636-670, and li 
(1920), pp. 400-402; Tansill in .4.J., 
16 (1924), pp. 459-482 ; ^^acMaster in 
J.C.L,, 3rd ser., 2 (1920), pp. 189-195 ; 
Holt, Treaties Defeated by the Senate 
(1933) ; Daimerfield, In Defense of the 
Senate. A Study in Treaty Making 
(1933); Butter va A. 8 Proceedings^ 
1929, pp. 176-183; McClendon in 
Ameiekan Historical Review, 36 (1930- 
1931), pp. 708-775; Burdick in 
Foreigd Affairs lU.SJi.), 10 (1932), 
pp. 265-279; Soott ill A.8. Proceed- 


ings, 1934, pp. 2-34 ; Potter in AJ., 
28 (1934), pp. 456-474. And see 
below, § 497, as to Constitutional 
Restrictions. See also Sz4sry in 
Z.o,R., 14 (1934), pp. 459-486 ; Siotto 
Pintor in R.O„ 42 (1935), pp. 521 -640. 
As to France, Debousso, La ratifica- 
tion des tratt^s (1935), pp. 124-151; 
Barth^lemy ot Dues, Traili de droit 
constitution nd ( 193.3 ) As to Bolgiu m, 
Muftis in R.L, 3rd ser., 15 (1934), 
pp. 451-491. As to Japan, Colegrove 
in AJ., 26 (1931), pp. 270-297. As 
to Italy, licibholz in Z P., 16 (1931- 
1932), pp. 353-376. As to Sweden, 
Bloch in Z.6.V., 4 (1934). pp. 25-62. 
And see Arnold, Treaty-making Pro- 
cedure, a Comparative Study of the 
Methods obtaining in Different States 
(1933). 

* It seems probable that the 
League of Nations had the fXlwer of 
making treaties : see Scbiicking nnd 
Wehberg, p. 117; Vrrdross, p. 51; 
and Fischer Williams in International 
Jaw Association's Thirty -fourth Re- 
port, iTlH, p. 688. It has been sug- 
gestei} that Mandates wore in, the 
naturft of an agreement between the 
Council of the J<caguo and the man* 
datorl. The treaty-making power oT 
the United Nations is generally 
admitted. SeegeneraUyonthetreaty- 
makiii; power of the United Nations 
f IdS^above and Pany in B.Y., 26 
(1949)i pp. 108-140. 
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oonoliide treaties if so authorised by the Protecting State 
or the treaty establishing the protectorate.* An instrument 
is void as a treaty if concluded in disregard of the inter- 
national limitations upon the capacity of the parties to 
conclude treaties.* 

§ 494a. States can exercise their capacity to conclude Treaty- 
treaties either individually or, when acting collectively, 
through public international organisations — i,e. organisa-Organiaa- 
tions of States created by treaty. Thus the United Nations 
has concluded treaties with member States,® with States 
which are not members,® and with various specialised 
agencies which are themselves organisations of States. The 
latter, in turn, have concluded numerous agreements between 
themselves ® as well as with States.® International practice 
prior to the establishment of the United Nations shows 
examples of international agreements concluded by public 
international organisations.^ There is no reason why the 
law governing treaties should not apply, mutatis mutandis^ 
to agreements concluded by and between public organisations 
of States and why the exi)orienco of treaties should not be 
made available to the collective activities of States in their 
various manifestations. In this coimection it may be noted 


* Thus Tunis and Morocco were 
separate parties to the International 
Sanitary Convention of June 21, 1926 
(Hudson, hUemaiional Legislation, 3 
(1925-1927), p. 1903), and to ihe 
International Convention for the 
Protection of Industrial Property of 
June 2, 1934 {ibid,, 0 (1032-1934). 
p. 870). 

* See Hall, p. 380. See also McNair, 
p. 139, and Haokworth, 5 (1943), 
p. 153. On the treaty-making power 
of non-dependent territories in the 
United Kingdom, see Fawcett in 
B,Y„ 26 (1949), pp. 86-107, and 
/.I.g., 3 (1950). pp. 449-461. On tlie 
so-oi^od *federu’ and * colonial’ 

in connection with treaties 


Conclusion of Treaties {U.N, Legis- 
lative Series (1953), pp. 121-125). 

* See, e,g,, the Agreement between 
the Unitrd Nations and ihe United 
States of America regarding the 
Headquarteif of the United Nations 
{U,N.TJS„ xj. p. 11). 

* See. ejg,, the Agreement with 
Switserland concerning the Privileges 
and Immunities of the United Nations 
[U,N.T,S„ i., p. 163). 

‘ See above, § 168r. 

* See above, § 168f. 

^ Thus on Juno 28, 1937, an ogree- 
ment, registered with the League of 
Nations, was concluded between 
Vugoslavia. Roumania and the Intor- 


oonolttdod under the auspices of the national Commission of the Danube 
United Nations see Liang in AJ., 45 {L,N,T,S., 140, p. 191) ; Hudson, 

(1951), pp. 108420. See also abo International Legisdalion^ 6, p. 47. 
{ 80a. And see the instniotive memo- On August 4, 1934, the Beparations 
raadum piepared by the Secretariat Commission oonoluded a oompre- 
of the United Nations and published hensive agreement with Germany 
in AatM and /Vvcricss Concerning the 4L p- 432). 
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that the e:i^genoieB of modem international interoonne have 
made neoesaaiy the admission to some non-politioal organ- 
isations of States — and the consequent recognition of a 
degree of international personality coupled with a measure 
of treaty-making power— of territorial units which are not 
fully sovereign States. This applies in particular to the 
membership of such important international organisations 
as the Universal Postal Union, the World Health Organisa- 
tion and the International Trade Organisation.* 

Tim^. § 495. The treaty-making power of States is, as a rule, 
exercised by their Hoads, acting either personally or through 
•nnbrd representatives appointed by them, or by their Governments. 

This means that treaties are declared to be concluded either 
or thoir as between Heads of States or, as is increasingly the practice, 
between Governments. Occasionally the treaty is concluded 
between States as such. The Holy Alliance of Paris, 1815, 
was concluded personally by the Emperors of Austria and 
Russia and the King of Prussia. And when, on June 24, 
1859, the Austrian Army was defeated at Solferino, the 
Emperors of Austria and Franco met on July 11, 1859, at 
Villafranca, and agreed in person on preliminaries of peace. 
Yet, as a rule. Heads of States do nut act in person, but 
authorise representatives to acWfor them. Such repre- 
sentatives receive a written commission, known as powers, 
or full powers, which authorise them to negotiate in the 
name of the respective heads of States. They also receive 
oral or written, open or secret, instructions. But, as a rule, 
they do not conclude a treaty finally, for all treaties concluded 
by such representatives are, in principle, not valid before 
ratification.* If they conclude a treaty by exceeding their 
powers or acting contrary to their instructions, the treaty 
is not a real treaty, and is not binding upon the State they 
represent.* While, often, the treaty-making power of States 

^ See Fawoett in FT., 26 (1946), ever, the differenoe between ,xeal 
p. 103, and in Fear Book of World treatiel and iponnonoi it ^\m im- 
Affaxfii 1961, p. 282. porUiA than in former timee, when 

* See beiow, f 610. the cnitom in favour of the neceerity 

^ A ttealy of enoh a kind if called of ratuoation for the validity of 
a fpoMiOb or tpohrioiUM. 8pon$iono$ treatiel wac not yet general If 
may beeme a real treaty* and bind- nowadays repreaentativta exceed 
ing apbn the Static through the their nvweis, their States can simpfy 
lattcr^s approval. Nowadays* how* refbie fatifioation of thespoAstCs 
w 
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is exerciaed by their Heads, the constitutional practice of 
some States assigns it, so far as many matters are concerned, 
to their Governments. In such a case it is the Government, 
and not the Head of the State, which must ratify the treaty, 
in order to make it binding.^ 

§ 490. For some non-political purposes of minor im- Minor 
portance, certain minor functionaries are recognised as 
competent to exercise the treaty-making power of their exercising 
States, which is, so to say, delegated to them. Such^^-’^^* 
functionaries are ipso /octo, by their offices and duties, Power 
competent to enter into certain agreements without the 
requirement of ratification.^ Thus, for instance, in time 
of war, military and naval officers in command ^ can enter 
into agreements concerning a suspension of arms, the 
surrender of a fortress, the exchange of prisoners, and the 
like. In the United States the Postmaster-General is author- 


ised by statute to negotiate and conclude, by and with the 
advice of the President, ‘ postal treaties or conventions * 
and to interpret them witli an effect binding upon all 
officers of the United States.^ As in other cases, treaties of 


this kind are valid only when these functionaries have not 
exceeded their powers.^ 

§ 496tt. The treaty-making power of the members of the Membew 
British C'oininonwealth of Nations must be regarded as 
inherent in them and directly exercised.* In accordance Odnunoih 


^ Anuming that iho treaty reqnra 
catiSoatioo. According to the British 
praotioe inter-goTeramental agree* 
menta — t.e. treatiei concluded 
tween Govemmeate— do not require 
ratification unless they specifically 
provide for it (as they occasionally 
do: see, s.p., the Conventioiis of 
April 10, 1046, between Great Britain 
and the United States for the Avoid- 
ance of Double Taxation— Cmd. 6624 
and 6625). See McNair, p. 86. And 
see below, { 609a, on Inter-Govern- 
mental Agreements. 

® See Fauohille, § 824 (2). See, for 
example, the Oonvention of No\ t c^- 
ber 16^ 1928, between the Norwegian 
and the South African Postal Ad- 
ministrations : L»S,T.8„ 60, p. 278. 
And see below, } 609a. 

• See b^w, rd. U. { 236, and 


wealth 

Qrotios, lu. 22. img| 

* 6 U.S.C., section 372. Treaty- 

* See also below, § 509a. 

* See Keith, Responsible Gowra- Power* 
meni in the Dominions (2od ed., * 
1928), li. pp. 840-926, 1262, 1263. 

On the general position of the British 
Dominions in International Law see 
above, ff 94a, 946. On their treaty- 
making powera see much of the 
literature cited above, 246, 

particularly Lewis in B, 7., 1923-1924, 
pp. 168, 169 ; ibid., 1925, pp. 31-43 ; 
and see also Tapper in J.CJt., New 
vol. 17 (1917), pp. 6-18 ; Hao- 
Kensie in B.Y., 192^ pp. 191, 192, 
in AJ., 19 (1925), pp. 489-604 
(Canada), in Cafiodtda Bair RevUw, 

16 (1937), pp. 436-464; Allin in 
Miehigan Late Aevtew, 24 (1926), 
pp. 249-276; Bead in CoiM^iaii Law 
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with the Resolutions of the lu^rial Conferences of 1923,^ 
1926,* and 1940,* the Giovemment of any part of the British 
Empire, when contemplating the negotiation of a treaty, 
should notify the Government of any other part of the Empire 
likely to be affected thereby, and the latter Government 
should promptly define any interest it may have in the 
negotiations. Tlve treaty is made ‘ in the name of the 
ELing as the symbol of the special relationship between the 
different parts of the Empire ’ and states the parts of the 
Empire on behalf of which it is made and to which it there- 
fore applies.* The Resolutions of the Conferences of 1923, 
1926, and 1930 do not distinguish between political and 
non-political treaties, in accordance with the Resolutions 
of 1926, ‘ full powers ’ to sign the treaty ate issued on the 
advice of the Dominion Government concerned, not upon 
the advice of the Government of the United Kingdom in 
London.* Thus the exercise of the treaty-making power of 
the Dominions cannot now be regarded as a delegation from 
any central Government ; it is derived from their own status. 
While it was customary in the past to obtain from the Crown 
in London full powers for Dominion representatives with 
regard to treaties of a formal kind, the constitutional con- 
ventions of the British (Commonwealth of Nations have 
altered as the result of the achievement of full international 
status by its members, and 

StvUw, 6 (1927), pp. 229-238, 302- 
310 ; Hurst in Oreat Britain and 
the Dominions (Univenity of Chicago 
Frees (1927)) ; Klamer, Dit StfUung 
dsf Domxnions bsim AbsMuss vot^ 
htrrschiliehsT Vertrdge (1931), pp. 74- 
103 ; McNair, Chapter 6 ; Stewart in 
A.J.f 32 (1938), pp. 467-487, and the 
same, Trsaiy Motions of the British 
Commonwealth of Nations (1939). See 
abo Ollivier, Problems of Canadian 
Bovereigntg (1946), pp. 82-98. And 
aee aboTe, { 946. 

1 Cmd. 1987, pp. 13-16. 

» CmdL 2768, pp. 20-30. 

* Imperial Conference, 1930, Bvm^ 
maify of Proeudings^ Cmd, 3717, p. 28, 

* See‘ Cmd. 2768 for a specimen 
form, and see the British oonununi- 


it ia now ciiatomary for the 


cation to the Council of the Lea^e 
in Off, J., 1927, p. 377, to the eff^t 
that the Governments of Great 
Bntain and the Dominions would 
find it easier to sign and ratify treaties 
negotiated under the auspices of the 
League if they were expressed to be 
made between Heads of States than 
if they were expressed to be made 
between States themselves ; and see 
Keith.^cp, cit„ pp. 1252, 1253. 

* For a disouBsion of the function of 
the la^r Government in the matter 
of * fuf powers ' and the ratiBcation 
of a l&imnion treaty on the basis of 
the 1923 Resolutions see Harrison 
Moore In 3rd sor., 8 (1926), 

at pp. 12-25 ; and aee Keith, op. cti., 
at p. l|52, and in J.(7.L., 8rd ser., 10 
(1928), |>p. 326, 327. 
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Oovemor-General to confer, the necessary authority. With 
regard to less formal treaties the requisite authority is, as 
a rule, issued by the Minister of Foreign Affairs. India, 
which in I960 became a Republic, no longer concludes treaties 
in the name of the Queen. In the matter of inter-govem- 
mental agreements, which l»ave become increasingly frequent 
in recent times,* Full Powers are issued by the appropriate 
Minister of the Dominion, and the agreements are ratified 
by him. Since 1932 the Union of South Africa has pos- 
sessed its own Great Seal. Canada passed in 1939 the 
Canadian Steals Act, which enables the Governor-General 
to ratify treaties concluded in the traditional form as between 
Heads of States. The result of all these developments has 
been to remove formal restrictions and delays in the full 
exercise of the treaty-making jKiwcr by the Dominions.* 

§ 497. Although the Heads of States are regularly, accord- Conatitn- 
ing to International Law, the organs that exercise the^J^p. 
treaty-making power of the States, such treaties concluded Mon*, 
by Heads of Stales, or other organs purporting to act on 
behalf of the State, as violate constitutional restrictions do 
not bind the State concerned. This is so for the reason that 
the representatives have exceeded their powers in concluding 
the treaties.* Such constitutional restrictions, although 

* 8m f 509a. each of them has enmphed with its 

' Sm McNair, pp. 80 82, as to the constitutional requirements for Um 

operation of international agreements validity ' the treaty and regard tiiat 
to which more than two members of as a dome t ' matter (see the Award 
the British Commonwealth of Nations in an arbitiition hetwoen France and 
are parties. See also R. Y. .lenniiigs Switzerland of August 3, 1912, in 
in B.r.. 30(1953), pp 330 340 " AJ., 0 (1912), p. 1000); but casM 

* Sm Nippold, op ett., pp. 127 164 have occurred in which a State has 
and Bittner, 23-26 ; see also repudiated a treaty duly signed and 
Sohoen. op. et<., and in Strupp, ratified on the ground of non-com- 
IfM., li. pp. 668-662; (luggen- phance with constitutional require- 
helm, pp. 6.3-68 ; Kdnig, Volitbtfra- roento- see Verdross, pp. 62, S3, 
gang vwd Nsgtsinsniiig bttm Volktf* See also the dispute between Iraq and 
bund (1927), pp. 6-42 ; Chail'ey, [m Iran before the Council of the Inague 
aoturs jundt^ut dti IraMi tnlrr in 1933 Off. /.. February 1936, 
naiiomitu (19.32) pp. 180-236. liar pp 113, 190, and November 1036, p. 

«ard Rmarfh (19.35, Part IIT ), pp. 1204, MtNair, pp. 38-46: McNair’s 
902-1009 ; Verdross. op. ett., pp. 51- Introduction to Arnold, Trso^ 

68; Paul de Viascher, De fa on- Maktnp Proetdun (1933), pp. 1-16: 
eltwim dtt Intlfy inlenattoH .ax Pehoiisae, la raUfifatxm dt» TraiUa 
(1948); Mervyn .Tones in AJ, .3.3 (1986), according to whom complianM 

(1941), pp. 462-481. Normallv the with the constitutional provisions os 
sontraoting parties do not pay much to the treaty-making power is eesential 
attention to the question whether for the international validity «f the 
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they ate not of great important in Great Britain,* jplay a 
prominent part in the oonstitutions of most countries.* 
Thus, according to Article 31 of the French Constitution of 
1946, the President exercises the treaty-making power ; but 
peace treaties and such treaties as concern commerce, 
international organisation, finance, and some other matters, 
as well as treaties which modify French law or involve 
cession of I^nch territory, are not valid unless embodied 
in a law passed by the French Parliament.* Again, according 
to Article 2, § 2, of the Constitution of the United States, 


iTMtj. but not neceMarilv oomplianoe 
with other coiurtitutional provisiooB ; 
l^tzmanrice in B*Y,, 16 (1034), pp. 
113* 137 ; Fairman m 30 (1936), 
pp, 439-462 ; and writers referred to 
sTOve. See also Jenks in Canadian 
Bar JUview^ 16 (1937), pp. 464-477, 
and Stewart in A,J,, 32 (1938), pp. 
67-62, with regard to the validity of 
ratifications by Canada of certain 
International Labour Conventions 
following upon the judgpment of the 
Judicial Committee of the Privy 
Council to the effect that Federal 
legislation passed to implement these 
Conventions was u/ira vires (rifforney- 
Ckneral far Canada v. AUomey 
Oaneral for Oniario [1937] A.C. 326). 

Tt must now be regarded as estab- 
hshed by the practice of the Inter- 
national Court of Justice that a 
party to prooeedmgs before the Court 
mar, in certain ciroumstanoes, validly 
under^e far-reaching obligations 
as the jresult of a declaration of its 
agent, regardless of any constitu- 
tional restrictions. Thus, m the 
eoutse of the argument before the 
Ckmrt in the case concerning the Free 
Zones of Upper Saffoy and the 
Dietriet of uea, the Swiss Amt 
declared on behalf of SwItserlaDd 
that should the Zones be maintained 
his country would agree that, in the 
aheence of an agreement with France, 
the terma of the exchange of goods 
between the Zones and Switzerland 
should be settled by experts; that 
their deOislons should be Ending 
unpn both States ; and that no 
n^oation on the part of Switzer- 
land would be neoessary. The French 
Agent thereupon expressed doubts 
wheiber *tbe Siriss oeolaration was 
Mndlng in view of the requlte- 


ments of Swiss constitutional law. 
The Court held that, * having regard 
to the circumstances in which the 
declaration was made,' it was binding 
on Switzerland : Serira A/B, No. 46, 
p. 170 (Judgment of June 7, 1932). 
In a numMr of oases the Ckiurt 
assumed jurisdiction by virtue of the 
argument or, generally, of the conduct 
of the representatives of the parties 
before the Court on questions not 
covered by a special or general 
agreement. See Lauterpacht, The 
DevdopmenJt of International Law by 
the Permanent Court of Iniemationdl 
Justice (1934), pp. 66-68. And see 
Paul de Visseber, op. ct7., pp. 174-200, 
for a survey of other oases decided by 
the Court and other international 
tribunals. See also the Lighthouses 
Cast between France and Greece, as 
reported ui Annual Digest^ 1933-1934, 
Case No. 36 (at pp. 84, 85). 

> See Anson, The Law and Custom 
of the Constitution (.3rd ed.), ii. (The 
(3rown), Part 11. (1008), at pp, 102- 
110; Atherley Jones in Oroiius 
Society, 4 ( 1919), pp. 95- 109 ; Halsbury, 
Laws of Bngland, vi. { 679 ; MoNair 
in S.F., 1928, pp. 59-68) Holdsworth 
in L,Q.B., 68 (1942), pp. 175-183. 

* See Crandall, op, eit,, §{33-164; 
Hyde, U. §§496-609 ; Dickinson In 
A,J., 20 (1026), pp. 444*462 ; Hack- 
worth, iv. {{ 466471, 614-617. 


• See Preuss in A.J., 44 (196Q), 
pp. 641§669, and above, § 21. As 
to the nosition of Germany prior to 
1932 see Bohmitz in Z,6,V„ iii. (1032), ' 
pp. 3K -386. See also Meissner, 
VdRmaei t und BaiiJtJbation bei tSlkets 
rechUkhi % Vertrdgen naeh Deutschem 
BsMili 14), a^ Schii^ and Wilooz 
in AmT., |0 (1936), pp. 210*232. 
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the President can only ratify treaties — as distinguished from 
so-called executive agreements with the consent of the 
Senate^ given by two-thirds of the Senators present. 

However, notwithstanding the general rule as stated 
above, the question of the effect of disregard of constitutional 
limitations is not free from difficulty. There is some force*in 
the view that the security of international transactions may 
be jeopardised if the parties to a treaty cannot rely on the 
ostensible authority of the organs accepting binding obliga- 
tions on behalf of their State and if they are compelled to 
probe into the provisions, often obscure and uncertain, of the 
constitutional law of the other contracting party or parties. 
Neither can a negotiating party be expected to assume the 
function of an arbiter of controversial questions of constitu- 
tional law of the other party or to question the authority 
of the organ representing it. On the other hand, due — and, 
probably, decisive -weight must be attached to the prin- 
ciple that acts done without or in excess of the authority 
conferred upon the organ of the Slate are not binding upon 
it. That principle must not, however, be allowed to operate 
so as to enable (fovernments to conduct themselves in a 
manner prejudicial to the sanctity of treaties and obligations 
of good faith. For these reasons, although a treaty is void- 
able, at the option of the State concerned, if it has been 
entered into in disregard of the limitations of its constitutional 
law and practice, that State must be dvc^med to have waived 
its right to assert the invalidity of the treaty if for a pro- 


^ These account for over ono-half 
of the international engagemenU 
entered into by the Unitkl States 
since 1789. There has been an in- 
creasing tendency to assert that the 
machinery of Article 2, { 2, of the 
GonsUtution was never intended to 
be exclusive; that executive agree- 
ments, made with the concurrence of 
both Houses of Congress, pos^ss the 
same International and domestic auth- 
ority as treaties ratified with the 
consent of two-thirds oi the Senate ; 
and that there is no type of tret *y 
which cannot be entered into by way 
of exeoaiive agreement. SeeMc^ure, 
Jnf^natiowd AgrumenU 

(1941)3 Hackworth, ▼. pp. 390-433; 


Levitan in Illinois Law RevUw» 36 
(1940), p. 3B9; Catudal in Georg§ 
Washington Law Rsviow, 10 (1942), 
p. 663; Quincy Wright in A.J., ZB 
(1944), pp. 341-366, and in Inters 
natwnal Conctltaiion^ Hay 1946, 
Pamphlet No. 411; Borohard in 
A.J., 38 (1944), po. 637-643; Herbert 
Wright, ibid., pp. 643-660; McDougal 
and r^ns in Yale Law Journal 64 
(1945], pp. 181-251 and 634-616; 
Borchard, ibid., pp. 616-664. See also 
Dennison, The Ssmaie Foreign Rela- 
lions CominiUee(lBB2)i Westphal, The 
Bourn CommsUea on Foreign Affairs 
(1942); Colegrove, The American 
Senate and World Peare (1944). And 
see the literature in { 494 above. 
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longed period it has failed to do. so, or if it has acted upon it, 
or has obtained advantage from l]t. Moreover, in oases in 
whioh a treaty must be held invalid on aooount of disregard 
of constitutional limitations of a contracting party, principle 
demands that that party must bo responsible for any 
damage to the other contracting party in cases in which the 
latter cannot properly be expected to have had knowledge 
of the constitutional limitations in question.^ 

fiMiiiiitii ijf ^ ^ being a contract, mutual consent of 

theOon- l^be parties is necessary. Mere proposals made by one 
party, and not accepted by the other, are, therefore, not 
binding upon the proposer. Not binding are, lastly, so- 
called punctationea, more negotiations on the items of a 
future treaty, without the parties entering into an obliga- 
tion to conclude that treaty. But such punrlaimm must 
not be confused either with a preliminary treaty, or with 
a so-called pactum de contrahendo. A preliminary treaty 
requires the mutual consent of the parties with regard 
to certain important points, whereas other points have to 
be settled by the definitive treaty to be concluded later. 
Such preliminary treaty is a real treaty, and therefore 
binding upon the parties. A pactum de contrahendo requires 
likewise the mutual consent of the parties. It is an agree- 
ment upon certain points to be incorporated in a future 
treaty, and is binding upon the parties.'^ The difference 

* This is sabstantially the view of United States and Panama providing 

the large maj<irity of writers. See that should the utilisation of lands 
Hyde, ii., p. 1385 ; McNair, p. 44. and and waters additional to tliose already 
in Introduction to Arnold, Treaty- employed prove necessary for the 
Making Procedure (1933). p. 6 ; Har- operation of the Canal, the parties 
▼ard Draft Convention, Article 10; shall agree upon the required meas- 
Paul de Vuwcher. De la eonduaion dee urea : AJ,, 34 (1940), Suppl, p. 140. 
traUde inUrnationaux (1943), p. 275 ; On the obligation to enter into nego- 
Mervyn Jones, Full Powers and Rati- tiations os distinguished from the 
jEea/fon(1046),p. 155; Verdross, Vdk- obligation to reach an agreement see 
eiTedi/(2nded., 1950), p. 128; (jiuggen- the Advisory Opinion of the Per- 
beim, Hague Recueil, 74 (1949) (ij. p. maneot Coiiit of October 1931 in the 
236 ; Charles do Visscher, Thdorie ei Case konceminy the Railway Traffic U- 
rdediUe e.n droU inkmaiwnal public tweenZUhnania and Poland: P.CJ Zt 
(1953), p. 302. For a penetrating Seriea A/B. No. 42 p. 116. From, a 
though (perhaps unavoidly) inconcliiS’ pactuk de eontrah^mdo there must be 
ive treatment of the subject see Balia- distiimuished the assumption of an 
dore PaUieri in Hague Recaed, 74 oblig£ion to recognise future treaties 
(1949)if.), pp. 469-512. and hrrangementa mode by other 

* Sm s.g. Article 2, para. 2, of the 8tate|. This seema to be a clear hMal 
Treaty of March 2, 1936, between the obligation. Thus in Article 7 of the . 
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between pmuMiones and a^poc^itm de contrahendo is that 
the latter imposes an obligation on the parties to elaborate 
in a treaty an agreement already reached on certain points, 
whereas in the case of the former no binding agreement has 
been concluded. 

§ 499. Real consent on the part of the representatives of Effect of 
a State concluding a treaty is a condition of its validity. 

A treaty concluded as the result of intimidation or coercion 
exercised personally against the representatives is invalid. 
However, with regard to the freedom of action of the State 
as such, International Law as it existed prior to the Covenant 
of the League, the Charter of the United Nations, and the 
General Treaty for the Renunciation of War,^ disregarded 
the effect of coercion in the conclusion of a treaty imposed 
by the victor upon the vanquished State. This rule, 
although obnoxious to a general principle of law, and 
although challenged from time to time by writers and 
Governments,* was a necessary corollary of the admissibility 
of war as an instrument for changing the existing law. War 
was a legitimate means of compulsion, and consent given 
in pursuance thereof could not properly be regarded as 


Peace Treaty of 1951 Japan under- 
took to recognise the full force of 
treaties concluded or to be concluded 
by the Allied Powers fur tcrniinating 
the war, as well as other arrangements 
made by theni in connection with the 
conclusion of treaties of peace ; Treaty 
Serie$, No. 33 (1962), Cmd. SSOl. On 
the other hand, there was a padvm de 
contrahendo in the nature of a binding 
obligation, to be fulfilled in good faith, 
in the undertaking of Article 9 in 
which Japan bound herself to ‘ enter 
promptly into negotiations uith the 
Allied Powers so desiring ’ for the 
conclusion of treaties in the matter of 
fisheries, commercial relations (Art. 
12) and civil aviation (Art. 19). For 
an example of an undertaking to for- 
mulate a joint plan for an inter- 
national conferenee to consider the 
negotiation of a multilateral agrto- 
ment see Article 3 of the Anglo- 
American Agreement on Petroleum of 
September 24. 1946 (Omd. 6683). For 
an example of a treaty la}nng down 
the principles upon which subsequent 


treaties to be negotiated shall be 
based see Article 8 of the Treaty of 
January 11, 1943. between Great 
Britain and China providing for 
the relinquishment of extraterritorial 
rights in Cliina. The Treaty provides 
that the parties shall enter into 
negotiations ior the cmiclusion of a 
comprehensive modem treaty or 
treaties >f friendship, commeroe, 
navigation and consular rights, and 
that * the treaty or treaties to be thus 
negotiated will be based upon the 
principles of international law and 
practice as reflected in modem inter- 
national pr<M*odure and in the modem 
treaties which each of the High Con- 
tracting Parties have respectively 
concluded with other Powers in 
recent years* (Treaty Series, No. 2 
(1943), Cmd. 6466). 

^ See below, vol, li. { 62^. 

* See Lauterpaoht, {§ 73. 74. On 
the effect of this rule upon the 
equality of States see Midair in 
Michiyan Law Rsvisw, 26 (1927) 
pp. 139-141, 149-161. 
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tainted with invaJidity.^ The position has now probably 
changed in so far as war has been prohibited by the Charter 
of the United Nations and the General Treaty for the 
Benonoiation of War. A State which has resorted to war 


in violation of its obligations under these instruments cannot 
be held to apply farce in a manner permitted by law. Ac> 
cordingly, duress in such cases must, it is submitted, be 
regarded as vitiating the treaty.* 

In so &r as the victorious State was not bound by either 
of these instruments, or if resort to war on its part was not 
in violation of them, there is room for the continuance of 


the traditional rule disregarding the vitiating effect of 
physical coerdon exercised against a State.* 
lOtUka § 600 . Although a treaty was concluded with the real 
la CtoT* °f parties, it is nevertheless not binding if the 


tnoting 

Partiot. ^ For the disiinotioii, in this oon< 
neotion, between voidable treaties and 
those tainted with * absolute nullity* 
iee Guggenheim in Haffy4 Rtmtd, 74 
(1949) (i.). pp. 194-236. 

* l4ie rmting impossibility, on 
the part of the defeated States 
validly to give its consent to the 
termination of the war by a treaty, 
can, it would appear, be remedied in 
such oases only by a quasi-legislative 
set of third States expressly recog- 
niilpg the situation created by the 
treaty (see above, § 75i). This might 
best M done by the terms of the treaty 
beinff embodied in a general con- 
ven&n in the nature of an inter- 
national settlement, in which the 
eoneurrence of a considerable number 
of third States would to some extent 
offer the assurance that the terms of 
the treaty are not unreasonable or 
unjust. And see above, { 241o, with 
re^rd to conquest. The fact that 
coercion does not as a rule vitiate a 
treaty of peace does not mean that in 
other cases no notice is taken of the 
fact that a Government acts under 
compulsion. On Ami 9, 1941, the 
United States oonoluded an agree- 
'ment with the Danish Minister in 
Wsshin^Ston relating to the defence of 
Gfeenliod and fnbseqasntly ignored 
the dedlaiatioo of the Govemment 
of Denmark, th6n under German 
occnpatloii, that the agreement waa 


void as oonoluded without its author- 
isation. It is behoved that the action 
of the United States, though novel, 
was not improper. The Govemment 
of Denmark was not at that time a 
suflSoiently free agent either to protect 
effectively the interesta of Debark 
abroad or to object to agreements 
made for that purpoee on behalf of 
Denmark. For a criticism of the 
agreement see Briggs in A.J., 35 
(1941), pp. 506-613. For the text of 
the agreement see i6fd., Suppl., p. 129. 

> For a discussion on the subject 
see Atassy, Aes vices de consenUmnt 
dans Ua trwUa irUemtUioTutux d 
Vercluaton dea traiUa da paix (1929); 
Tomfii5, La reconatmaion du droit 
international an matiire dea trait^a 
(1931) ; Vitta, La validitd das traika 
%ntamationaux (1940). pp. 102-140; 
Wemsehel in Z. F., 16 (1930), pp. 469- 
473 ; F. de Viaacher in if./., §td aer., 
12 (1931). pp. 613-637; Butler in 
AM, Proeeadtnga, 1932, pp. 46-48; 
Turlfegton, ibid,, pp. 49-63 ; Bleiber 
in i,V„ 19 (1936). pp. 386402; 
Cavgglieri in Jiiviata, 27 (1936), pp. 
4-231 Verzijl in H,L (Paris), 16 
(1031). pp. 324-330; Harvaad Pa- 
searA (1936, PartlU.), pp. 1148-1161 ; 
Schoin in Z,V,, 21 (1937), pp. 277* 
296, ^ McNair, Chapter if (2)§ 
Brieily in Hague RiemU, Yol. 68 
(1984) (hr.Kpp. 808m 
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consent was given in error, or under a mistake produced 
by a fraud of the other contracting party. If, for instance, 
a boundary treaty were based upon an incorrect map or a 
map fraudulently altered by one of the parties, such treaty 
would by no means be binding.^ Although there is freedom 
of action in such cases, consent has been given in cir- 
cumstances which prevent the treaty from being binding. 
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Vattel, U, H 100.102, 160-HaU, § 108-Phillimope, u. § 61— Walker, § 30- 
Hyde, li. §§ 490. 491. 493— Bluntgchli. §§ 410.416— Heffter. { 80— Fanohille, 
f 819— Pradier.Pod4r6. li. §§ 1080-1083— Rouweau, pp. 766-814— Rivier, u. 
pp. 67-63— Nys. ij. pp. 603. 604— Fiore, li. §§ 1001-1004. and Code. K 760- 
763 — ^Martens, i. § 110 — De Louter. i, pp. 479-481 — ^McNair. Chapter 10 — 
JelUnek, Die rechUiehe Naiur der SUuUenvertrdge (1880), pp. 69-60 — Vitta, 
La validiU du traiUe intematwnauz (1940), pp. 159-216— Nippold, op. cit., 
pp, 181-190— Wright in AJ., 11 (1917), pp. 566-679— Rouaseau in 
39 (1932), pp. 133-192— Salvioli in Hague jReeueil, vol 46 (1933) (!▼.), 
pp. 26-30— Paaching in 14 (1934), pp. 64-61. 


§ 601 . The object of treaties is always one or moreobjeotain 
obligations, whether affecting all the parties or unilarteral^^PJ^?^®^ 
on the part of one only. Speaking generally, the object 
of treaties can be an obligation concerning any matter of 
interest for States. However, the Law of Nations pro- 
hibits some obligations from becoming objects of treaties, 
so that such treaties as consist of obhgstions of this kind 
are, from the very beginning, null and veid.^ 


» See Weinecfael in Z,V., 16 (1930), 
pp, 449-469 ; Peaching m 14 

(1934), pp. 33-47 ; Harvard Resfarch 
(1936, Part HI.), pp. 1126-1134, 
1144-1148; Venijl in RJ, (Pane), 
16 (1936), pp. 284-339; Charlra de 
Viaaoher, op. ct/. p. 300 , MoNair. Chap- 
ter 11 (3), p. 300. Soo alao, with regard 
to rnape. Sandifer. Kvidenre before 
laUfWUionrd Tribunals (1939). pp. 
16e-I64, and the Uland of Timor case 
decided in 1914 between Portugal and 
the Eetherlanda (Scott. Hagw Court 
%Kir4f(1916),p.366). Miatakeast ^ 
or ignotanoe of, law ia irrelevant. Sm 
the obaarrations of Judge Ansilotti in 
the Oreanland oaae {P.C.IJ*, 

Series A/B, No. 53. p. 92). Seealao^e 
paaaage in the award of Lord Aaquilh 


in the Abu Dhabi arbitration in 
anawer tu the contention that the 
Sheikh when ^nting the conceaaion 
waa not acquainted with the rule that 
territorial waters form ^rt of the 
territory of the State ; * Every State 
18 owner and aovereign in respect of 
its territorial waters, their bra and 
aubaoO. whether the Ruler haa read 
the works of Bynl^nhoek or not ’ ; 
1.C.L.Q , 4th Seriw, vol. i. (1962), 
p.263. 

■ The voidance ab origine of these 
treaties must not be confbaed with 
voidance of such treaties as are 
valid in their inception, but become 
afterwards vdd oh some ground or 
o^er : see below, {{ 541-644. 
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ObUga- § 002. A treaty, other than % general or almost universal 
^45 i<reaty of a law-making character enacted for the general 
to Odd- good of the international community which purported to 
impose an obligation upon a third party would to that extent 
be null and void ; for the general principle prevails that 
pacta tertiis tiec nocml nee prosunt.* 

§ 503. Treaties, whether general or particular, lay down 
>^08 of conduct binding upon States. As such they form 
^ part of International Law. They are, in the first instance. 
Treaty binding upon the contracting parties, who must refrain fit>m 
acts inconsistent with their treaty obligations. This im- 
plies the duty not to conclude treaties inconsistent with the 
obligations of former treaties. The conclusion of such 
treaties is an illegal act which cannot produce legal results 
beneficial to the law-breaker.^ It is incompatible with the 
unity of the law to recognise and enforce mutually exclusive 
rules of conduct laid down in a contract in cases in which 
such inconsistency is known to both parties. In view of 
the relatively small number and publicity of treaties, this 
rule applies with special force in the international sphere. 
The practice of States offers several examples of protest* 
against treaties conflicting with pre-existing treaty obliga- 
tions. Thus, when in 1878 Russia and Turkey concluded 
the preliminary Treaty of Peace of San Stefano, which was 
int^nsistent with the Treaty of Paris of 1856 and the 
Convention of London of 1871, Great Brit^ protested.* 

* See below, § 522a. 54-65 ; Sereneen in Norditk TA., 0 

* See Roxburgh, /nternotional Con- (1938), pp. 150-173; Aufricht in 

vmUim* and Tfuri Slalts (1917), and Comtil Law QnarUrty, 37 (1052), pp. 
pertfasularly oh. vii. for the exceptions 635-700; Jenks m B.Y., 30 (1953V 
to the general prindfde. See also Charles do I'issober, TMoriei 

' See above, f 341a, with regard to el rialiUt on droit intematwrud public 
Conquest ; { 499 (Effect of Coercion) ; ( 1953), pp. 310-320, 

andil67oo(Artiole20oftheCoveasnt). ' Martens, H.R.O., 2nd ser., 3, 

* See on this subject De Louter, i. p. 257, and above, § 132 (2). As to 
p. 4M ; Hormrd Heieareh r Trtaiitt the British protest, in 1846, against 
(1935), pp. 1016U120; Wright in tbeTjreatyprovidingfortheannexa- 
A.,/., il (1917), pp. 576-579 ; &lvioU thmtx Cracow, see Bnlub and Eore^ 
in RMcta, 12 (1918), pp. 229-241; State rapert, 35, p. 1080, and, now- 

*Rousseaa in A.0., 39 (1932), pp. ally, abtd,, pp. 1042-1107, For ‘a 
140-162 ; VetzijI in R.I. (Paric), 15 survey of some oases see Tobin, Tba 
(It^), pp. 284-339 (in connection Tcrmliatioti of MvUiparlitt Trtatiet 
with the geneni question of validity (1933| pp. 200-249. IW decisions of 
of international - juridical acts) ; the Central American Court of Justice 
Littterpaebt in B.F,, 17 (1930), pp. otmceining the Bryan • Chamona 
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The so-called doctrine of, non-recognition of treaties and 
situations inconsistent \ritb previous trearies ^ must be 
regarded as based on the principle as stated above. The 
rigid application of that principle may lead to difficulties 
in cases in which the modification of a general convention 
by a new treaty is obstructed by a small number of the 
signatories of the former treaty However, as every legal 
principle must be applied reasonably, it is submitted that the 
second treaty, although incon-sistent with the first, would not 
be held by an international court to be invalid if it could be 
shown that the interests of the complaining State are not 
affected at all or that the degree to which they are affected 
is slight when related to the general advantage accruing 
from a new treaty.* Moreover, the principle formulated in 
this Section does not apply to subsequent multilateral 
treaties, such as tin* Charter of the United Nations (see 
below. Section f)li3a), partaking of a degree of generality 
which imparts to them the character of legislative enact- 
ments pro]»crly affecting all members of the international 
community or to such multilateral treaties as must be 
deemed to have been eoncIud<‘d in the general interest. 

§ 503a. Article 103 of the Charter of the United NationsTiMtiM 
lays down that in the event of a conflict between the obllga- £^ i 
tions of the Members of the United Nations under thegt^^^* 
Charter and their obligations under any other international of the 
agreement, their obligations under the (’l)arter shall prevail. 

This Article is both more precise and more far-reaching than 
the corresponding provisions of the Covenant of the League 
of Nations.* It e.stablishea the absolute supremacy of the 
obligations of the Charter -and these are manifold in scope 
and go beyond the duties of observance and of common 

Trcftty bctwrrn th© Ignited Stutvs and >n A 24 MS30). p. 461 (with regaid 
Nicango* boo AJ., 11 (1917), pp. to tteatiw codifying International 
228 and 720, and above, p. 307, n. I. Law) ; Hoecato in ArVtaia, 23 (1931), 

See al»o P.C.I.J., Series A*B, No. 41 pp. 51-66, 199-215 (with regard to the 
(Auttfo-Ofrmon Cmbmt Vnirni Ciuf). abrogation of the nentralisation of 
» See aboT^ $ 76». Belgium); Fitemauriee in B.y., 18 

‘ See B.F., 16 (1935), pp. 162 i W, (1937), pp. 189-1»1 (concerning the 
with regard to the Dissenting Opmioua Montreux Straita Convention of 1936). 
of Judgea Van Eysinga and Schfteking See alao Rouaaean, pp. 781-814. 
in the Oaear t’Aian case lietween ’ See above, § I67oo. And see 
Belgium Britain : P.0.I..I., Kelaen. The Law of the Vitited Xatitmt 

Sfri — A/B, No, 63. See alao Hudson (1950), pp. 111-121. 
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enfoncjment of the obligations of padfio 8ettiement->over 
any other contractual agreemrat of the members whether 
past or future, and whether betwemi members inter ss or 
with States which are not members of the United Nations. 
It may be said that, to the extent of their inconsistency 
with the Charter, all such agreements are, for all practical 
purposes, void and unenforceable.* The Charter thus estab- 
lishes a significant hierarchy in the 8}'stem of conventional 
rules of International Law. It constitutes what may be 
called a * higher law,’ with a resulting limitation of the 
contractual capacity of the members of the United Nations. 

§ 504. An obligation to perform a physical impossibility * 
cannot be the object of a treaty. If perchance a State 
entered into a convention stipulating an obligation of that 
kind, no right to claim damages for non-fulfilment of the 
obligation would arise for the other party, such treaty being 
legally null and void. 

§ 505. It is a customarily recognised rule of the Law of 
Nations that immoral obligations cannot be the object of 
an international treaty.* Thus, an alliance for the purpose 
of attacking a third State without provocation is, from the 
beginning, not binding. It cannot be denied that in the 
past many treaties stipulating immoral obligations have been 
concluded and executed, but this does not alter the fact that 
such treaties were l^ally not binding upon the contracting 
parties. It must, however, be taken into consideration that 
the question as to what is immoral is often controversial. An 


^ The main diffiouUy rained by this 
provision of the Charter arises m 
oonneotlon with treaties concluded 
with non*member States pnor to the 
acceptance of the Charter. For it is 
not easy to see how the CharUr, 
unless it is assumed to possess a 
Initiative oharaotor binding directly 
States which have not sabsonbed to it 
(see below, { 522a), can derogate from 
rights acquired by treaties oon- 
dnded prior to its entry into force. 
In practice the difficulty will tend to 
dtappear in proportion as the United 
Katkmf approacD universality. With 
regard to treaties oonolnded wHh 
noH'ttember States after the Charter 


has entered into force, the legitimate 
rights of non-member States are not 
affected in view of their knowledge 
of the fact that the contractual cap- 
acity of the Mem tiers of the United 
Nations has been bmited by Article 
103 of its Charter. Such treaties also 
fall uqdcr the operation of the general 
rule of International Law relating to 
trcatiM inconsistent with the former 
obligaiions of the contraotiog parties. 
See a&>ve, § 503. 

’ Stt below, { 542. 


draw 


HoNstr in Miekigati Low 
26 (1087), np. 140-142 s V<ir. 
AJ^ 31 (1937)^ pp. 07M77. 
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obligation which is considered immoral by some States may 
not necessarily appear immoral to the contracting parties. 

§ 606. It is a recognised customary rule of International nie^ 
Law that obligations which are at variance with universally 
recognised principles of International Law cannot be the 
object of a treaty. If, for instance, a State entered into a 
convention with another State not to interfere in case the 
latter should command its vessels to commit piratical acts 
on the open sea, such treaty would be null and void, because 
it is a principle of International Law that it is the duty of 
every State to forbid its vessels to commit piracy on the 
high seas.^ The same applies to treaties the execution of 
which involves the infliction of a legal wrong upon a third 
State.^ On the other hand, there is nothing to prevent the 
parties from modifying, inter se, rules of customary Inter 
national Law in a way which does not impair directly the 
rights of third States or which does not offend against 
paramount principles of international public policy. Modna 
et conveniio vincunt legem. Thus there is nothing to prevent 
the contracting ])artie3 from waiving as between themselves 
all or some of the rules relating to diplomatic immunity or 
jurisdictional immunities of States generally, 

IV 
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Grotius, ii. c. 16, § r> -Vattel, li. ^ 153— -Hall, § UK) —Westlake, i. pp. 290, 

291 — W'heaton, f 253 -Moore, v. § 740 — Hydi , ii. §§ 512-515 — Bluntsohli, 
§§417427— Hefftor, §§ 87-^— FauchQlo, §§821-823 (2)— Pradier-Pod^i^, 
ii. |§ 1084-1090 — Rivier, ii. pp. 64-68— Nys, ii. pp. 504-507 — Fiore, ii. 
§§1004-1006, and §§ 764-768— Martens, i. § 112-^elhnek. Die 

TBchUichi Natur tkr SkuUermrtrage (1880), p. 56- -Crandall, op, cif„ § 6— 
McNair, Chapters 1, 4— Satow, pp. 318-402, and Irdemational Congresses 
» (Foreign Office Pence Handbook) (1920), pp. 20-32 — ^Bittner, §§50-76— 
Report of Mastny and Rundstem for the L^gue Codification Committee 
in AJ„ 20 (1926), Spwial Suppl., pp. 205-218— /iorwird Research (1935, 

Part fiL), pp. 722-739— Devaux in RJ,F,, i. (1936), pp 299-309— Mervyn 
Jones In B,Y,t 21 (1944). pp. ’M-122— f^atra and PraotuAS oonteming the 
CondusioH of Treaties (UniM Nations Legislative Series, 1953). 

* As to the effect of inconsistency with the temisjof the Covenant under 
Article 20 see above, § 167oo. * See McNair, p. 113. 

vot. 1 . 31* 
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Nn $ 607. lotemational Iaw oontaina no rules prescribing 
a necessary form of treaties. A treaty k, therefore, 
tkwtlM. oonoluded as soon as the mutual consent of the parties 
becomes clearly, apparent.^ Such consent must always be 
given expressly or by unmistakable conduct, for a treaty 
cannot be concluded by mere tacit acquiesrance.* But it 
matters not whether an agreement is made orally or in 
writing-— though the importance of the questions regulated 
by treaty indicates the latter as the normal procedure. There 
have been rare instances of oral treaties. These include 
an oral treaty of alliance, secured by an oath, concluded in 
1697 by Pillau between Peter the Great of Russia and 
Frederick m., Elector of Brandenburg.* In the case be- 
tween Norway and Denmark concerning the Status of 
Eastern Greenland, the Permanent Court of International 
Justice held in 1933 that an oral declaration given by the 
Minister of Foreign Affairs on behalf of his Government in 
answer to a request by the representative of a foreign State 
is binding upon the State to which the Minister belongs, 
provided that the subject-matter of the declaration falls 
within his province.* However, in practice treaties take 
the form of a written * document, signed by duly authorised 
representatives of the contracting parties.* 

ActaCoa- §608. International compacts which take the form of 
f rSni!^* written contracts are sometimes termed not only agreements 
tion*, sto. or treaties, but acts, conventions, dedarations, protocoh, and 
the like. But there is no essential difference between them, 
and thsir binding force upon the contracting parties is the 
same, whatever bo their name. The Declaration of Paris, 

^ At to the effect of non oomplianco 
by membert of the Loaguo with the 
obligation to regfater treaties with 
the Secretariat under Article 18 of 
the Covenant see below» | blSo. 

■ Tacit acquieeoence must not be 
eoofuaed with what in Ehigtisb law 
is sometbnes called * tacit consent/ 
a contract which is not made 
bt writing or orally* but is inferred 
fnm condoct. 

» See Martens* 1 f 112. 

« 8er^ A/Bs No. 53* p. 71. And 
•et, for conuDent thereon. Garner in 
ijr*, 27 (1082h pp. 428407* who 


cites some preredents. The Pan- 
American Convention on Treaties (see 
above, { 35. n.) lays down that the 
written form w an essential oohdition 
of treaties (Article 2). Some State|* 
like Btexioo and Turkey* became 
^und ^y the wide obligations of the 
ht simply by accept jjng the in- 
I to join the Iscagiie without, 
imal document of adhesion 
executed. 

I includes printing. 

* As (to choice of language see 
above, i 350, and Fauchil!^ H 815- 
8l5fe)*r822(2). 
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and the Final Act of the Vienna Congress as binding as 
any agreement which goes under the name of * treaty ’ or 
‘ convention.’ * The term ‘ declaration ’ ^ often denotes a 
* law-making treaty * of a general character in which the 
parties engage themselves to punsue in future a certain line 
of conduct.^ But such law-making treaties are quite as 
frequently styled ‘ conventions ’ as * declarations.’ Thus 
the Hague ^ Convention ’ concerning the laws and usages of 
war was based upon the unratified ' declaration ’ concerning 
the laws and customs of war produced by the Brussels 
Conference of 1874.* Special reference must also be made 
to treaties concluded in the form of exchanges of notes. 
They are often, though certainly not invariably, concluded 
for the regulation of matters of a technical character. Inas- 
much as they are frequently stated to enter into force on 
signature, without the necessity of ratification, the form of 
exchange of notes * is particularly convenient where ex- 
peditious action is required for the conclusion and execution 
of agreements between States. On occasions they are made 
subject to ratification. There is no good reason for ques- 
tiomng their character as treaties.* 


§ 508a. The decisive factor 
of an instrument as a treaty 

^ On the port of the Bntieh 
Foreign Office eee Pari, Papers, 
Miec. No. 6 <1900), Cmd. 4555, Fio> 
oeedinge of the International Naval 
Conference held in London, 1908- 
IdOO, p. 57. The attempt to datui- 
guiflh between a * declaration * an<i a 
' convention * by maintaining that, 
whereas a * convention ’ creates rules 
of particular International Iaw be 
tween the contracting States only, a 
* declaration ' contains the recogni- 
tion, on the part of the best quahSed 
and most interested Powers, of nilee 
of universal International Law, does 
not stand the test of oriUcism. Thus 
the Declaration of Paris of 1856 had 
not been agreed to by the United 
States of America, or by many oJ *^r 
States, at the time of its promulgation. 

* Bittner, { 97, considers the real 
differenoe between * declarations ’ and 
otto treaties to lie In the (act that 
as a general role the former are more 


in ascertaining the legal natureTheEx- 
is not its description — 

Obliga- 

concise and omit many of the purely 
formal r^nusce as to foil powers, 
reifications etc., usually found in 
other treatim 

* See above, { 487. 

* As t > the distinction made in the 
United States between frento, which 
can only be ratified by the Praeident 
with the consent of Uie Senate, and 
ogfesmsaia, which do not require such 
consent, see above^ J 497. (See also 
Moore, v. { 752, and, in particular, 
Crandall, op. ciL, §§ 56-01 ; as regards 
the assertion that only such compacts 
require ratification as bear the title 
freoltss or canveatiom eee below, 

1612 .) 

* See on the enbject Weinstein in 

29 (1952), pp. 205-226. See also 
iltamaurioein B. r., 15 (1934). p. 120. 

At least one-third of the treaties regis- 
tered with the United Nations are In 
the form of exchanges of notea. 



PwtMOi 

fnal/M 


900 TRlUTIBS [$ 509 

>9 has been shown, varies eoi^iderably— but whether it is 
intended to create legal rights and obligations between the* 
parties. Thus, Sy reference to that test, a * declaration ’ * 
may or may not be a treaty. In some cases, as in the 
Universal Declaration of Human Bights,* the absence of an 
intention to undertake a legal obligation appears clearly 
the statements made by Governments prior to the 
adoption of the text of the instrument. In other cases the 
clauses of the instrument indicate with sufficient clarity that 
they are intended as formulating general statements of 
principle and policy rather than legal obligations.* A 
difficult question arises in cases in which the terms of the 
undertaking leave to the parties a measure of discretion so 
wide as to raise doubts whether there exists a legal obliga- 
tion. Thus, for instance, in the Declarations accejpting the 
compulsory jurisdiction of the International Conrt of 
Justice — ^the so-called Optional Clause of Article 36 of the 
Statute of the Court -some States, such ns the United 
States and France, have reserved for themselves the right 
to determine whether a dispute falls within their exclusive 
domestic jurisdiction and whether they are therefore bound 
to submit the dispute in question to the compulsory juris- 
diction of the Court. In such cases, it is Iwlieved, the 
determination of the extent of the obligation of a State, 
although l 3 ring within the competence of the interested 
State, must take place in accordance with the legal dtity to 
act in good faith. The fact that the interested State is the 
judge of the existence of the obligation is, although otherwise 
of considerable importance, not of decisive relevance for the 
determination of the legal character of the instrument.* 

§ 609. Since International Law lays down no rules oon- 
oeming the form of treaties, there exist no rules concerning 
the' arrangement of the parts of written treaties. But the 

^ 8m above, { 008. deelaiabona of monetary policy. And 

' See above, i 340*. lee, gelerally, Fawcett in Jf.F, 30' 

* 8m, (.p,, Fawcett in Fear Boot of (lOS^. { 

WorU Again, 1031, pp, 2BS-230, ^ IMeame appliM totnatiemob 

with to the Havana Ohortcr of as the iqorth Atlutio TrMty of April 
the Intwnational Trade Oiganieation 4, 1040t(sM below, (672), in which 
ofl048andlbiiain£.y„3S(104e). each p«^y agiMC to aeaitt otheis by 
pp. 264-266 with regard to certain ' aucb oetion os it dMma ntirtaipty * 
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following order is usually 9b8erved. A first part, the so- 
oalled preamble,^ comprises the names of the Heads of the 
contracting States and their duly authorised representatives, 
and the motives for the conclusion of the treaty.^ A second 
part consists of the principal provisions, in numbered articles. 

A third part— usually referred to as ‘final clauses’ — 
consists of miscellaneous provisions concerning the dura- 
tion of the treaty, its ratification, the accession of third 
Powers, and the like. The last part comprises the signatures 
of the respresentatives. But this order is by no means 
essential. Sometimes, for instance, the treaty itself does 
not contain the actual provisions upon which the contracting 
parties have agreed, such provisions being placed in an 
annex to the treaty. It has also happened in the past that 
a treaty has contained secret stipulations in an additional 
part, which have not been made public with the bulk of the 
stipulations*- a practice which must tend todisappear having 
regard to the requirement of registration and publication.* 

It is a question of fact whether in any particular case an instn^* 
raeut referred to in a treaty forms, in the intention of the 
parties, an integral part of the treaty. In the Andnitielos 
case the International Court of J ustice held that a Declaration 
annexed to a Treaty of 1920 between the United Kingdom 
and Greece and providing for the settlement by arbitration 
of disputes based on a Treaty of 1880 was, in the circum- 
stances of the ease, an integral part o' the former treaty.* 

§ 509a. Recent international practice has adopted, in lnt«r- 
addition to the traditional form of treaties — >.e. treaties 
negotiated and signed expressly on behalf of the Head of 
the State by virtue of Full Powers received from him — Depart* 
so-called inter-governmental and inter-departmental agree- 

> Pau) You» Ia PriambuU f/M * See f 518(v. utentM, 

TraUi* il94]), and in 

R,L (Omiw), 20 (1042), pp. 25-4rt; • LCJ. 1052^ pp. 41-43. 

Rousseau, pp 172 188. See also The mam reason of the decision of the 
the case. LCJ. Beparta, 1950, Court was the fact that in the instni- 

p. 282. ments of ratificstion and registration 

* As to the authority of the ' •*- the Treaty and the Oeolaration were 

amble to the Charter of the Tnitod treated as a whole. But see on the 
Nations see above, f i68a. subji^ct the Oissentiiig Opinions of 

* the matter is treated with all Judges McNair (at p. 60) and Baa- 
detaila by Pradie^FodM, ii. {§ devant (at p. 70). 

1086*1090. 
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ments.^ The fcmner, conclude between the Govenunents 
of the Contractile; Parties, are, in their legal offeot, in the 
same category as ordinary treaties concluded on behalf of 
the State. They are not limited to matters of minor or 
transient importance.^ The main reason for adopting this 
form of treaty is that it is attended by a smaller degree of 
formality and that, occasionally, it obviates certain in- 
conveniences connected with the municipal law of the 
country concerned. Thus for a time some of the British 
Dominions attached importance to being able to conclude 
treaties without resorting to the somewhat cumbrous pro* 
oedure of receiving authority for the issue of Full Powers 
imder the Great Seal.* In the United States that form of 
treaty does occasionally offer the advantage of a more speedy 
procedure than is permitted by an ordinary treaty requir- 
ing for its ratification the advice and consent of two-thirds nf 
the Senate.* However that may be, the international valid- 
ity of such agreements is the same as that of orflinary treaties, 
^e same applies to agreements made, with the authority 
of the Governments concerned, between government depart- 
ments such as the Central Post Offices or various ministries.* 
Often treaties provide expressly for inter-departmental 
arrangements of this nature.* 

^ ]por a detailed discussion of the * A oonaideration which has tended 
subject see M. Jones in B, Y., 21 to dmppear with the full acquisition 
U944). pp. 111*122« of liberty of action by the Donimions 

* See the Agreement of August 25, also in this respect* 8ee above, f 426. 
]939t between the Government of the * 8ee above, ) 406. 

Unit^ Kingdom and the Polish ^ See s.g. the Agreement concern- 

Government regarding Mutual Assist- mg Telecommunications concluded on 
anoe . Cmd. 6616 (1045), or the Four IJeoember 16, 1936, between the 
Powers Agreement of August 8, 1945, Telegr^h Admiiiistratious of Den* 
for the Prosecution and Punishment mark, Jl^nland, Iceland, Norway, and 
of Major War Criminals, Cmd. 6668 Sweden * Hudson, vii. 

(1945). However, important treaties, p. 402 ; or the Agreement between 
multilateral and bilateral, are still, the Post Office Authorities of those 
as a rule, concluded as between Heads countries of l>ecember SI, 1034, eon* 
of States. It will be noted that the ceming postal exchanges : ihtd., vI. 
opeojng passage of the Preamble to p. 365., And see above, f 496. 
the Obarter of the United Nations is : * Sei s.g. an Agreement cited by 

*We, the peoples of the United M. Jos^ cm. ci^.,p. 110, n. 4. between 
Nations , , The Preamble to the the Xnittsb Air Ministry and the 
OonsNttttioD of the Food and Agri* Aostrito Federal MiniaUy of Oom- 
culture Oiganisation of the United merce,%aaed on Article I, para. 2, of 
Nations (see below, p. 904) begins : the Aif Navigation Convention eon* 
*Tb» Natlona aooej^ng this Con- eluded ^between the two countries in 
ititntioii . . / loss. I 
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RATIFICATION OF TREATIES 


Qrotius, il o. 11, 1 12 -Pufendorf. iii. o. 9, § ii. { I5d-HaU» § 110 

--Westlake, i. pp. 290-292— PhiUimore, ii. {52 — Xwias, i. {214— Moore, 
V. iJ 743-766— Wharton, ii. §{131, 13Ia -Wheaton. {§ 256-263— Hyde. 
a 616.62a-Blniitachli. §§ 420. 421— Sibert, pp. 223-233 -Kaucbille, {{ 824- 
824 (7)— Rouiweau. pp. 188-247— Pradier-Foder^, li. {§ 1100-1119— Nya. 
ii. pp. 607>515— Rivier, ii. { 60— Cairo, ui. §§ 1627-1636 — Fiore, h. § 9^, 
and Code, { 765— Martens, i. {{ 105408 — Soelle, ii. pp. 467>47p— Wicqae- 
fort^ UamboModeuf el sea fondions (1680), ii. { xv.— tTellinek, Die rechttiehe 
Naiurder/itaaUnveiirdge ()880), pp. 53-56— Nipprdd, pp. eU., pp. 123-125 — 
W^egmann, Die JtaHifii^ion von Staateverirdgen (1892) — CrandaU, op. ctl., 
{3— McNair, Chapters 7, 9, 13 — Satow, {{ 711-730— Bittner, {{77-93 — 
Vexler, De VoUigalton de ratifier lea IraMa riguli^ement eondua (1923) — 
Meismer, VoUrnackt und RaHifikation (1934) — Debousae, La raiificfUum dea 
tfaiiia (1935) — Wilcox, Raiifieaticn of InUmational Conveniicna (1935) — 
Frangiilis, Thdorie el praiique dea traitda tn/emo/tonatiar (1936), pp. 39-82— 
Mervyn Jones, FvU Pwtera and Ratificaiion (1946) — Camara, TAe Raiifiea- 
^ lion of IfUemaiiondl Treaiiea (1919) — Genet in R.G., 38 (1931), pp. 749-769 
— ^McNair in Hague Recueil, vol. 43 (1933) (i.), pp. 297-302 — ^l^teinaurioe in 
B.r, 16 (1934). pp. 113-137-//amifd Reaearck (Part 111., 1936), pp. 739- 
812 — sparry in Orotiua Society, 36 (1950), pp. 149-190 — Bhx in il.V.* * * .30 
(1053), pp. 352-380 


§ 510. Ratification is the tem for the final confirmation Oonoep- 
given by the parties to an international treaty concluded 
by their representatives, and is commonly used to include of 
the exchange of the documents embodying that confirma- *•****• 
tion.* Although a treaty is concluded soon as the mutual 
consent is manifest from acts of the dbly authorised repre- 
sentatives, its binding force is, as a rule, suspended until 
ratification is given.* The function of ratification is, there- 
fore, to make the treaty binding; if it is refused, the 


^ See below, { 6175. For forms of 
ratification, British and other, see 
Satow, {{ 727-730, and InternaHonal 
Congreaaea (Foreign Office Peace 
Handbook) (1920), pp. 13M34. For 
the meaning of * ratification,' when 
applied to the Draft Oonventiona of 
the International Labour Organisa- 
tion see above, { 34(Vd. 

* See Jones in A.J., 29 (1936), 

pp. 61-65, who maintaint that, with 

the exception of the United States, 

the practice of States and jndioial 


decisions supTOrt the view expressed 
in the text. But see t6id., p. 51, n. 1, 
for a long list of writers, including 
Westlake, Hall, and Hyde, in whose 
view the treaty u binding from the 
date of jts signature, the exchange 
of ratifications having a retroaoUve 
effect. The Pait- American CSonven- 
tion on Treaties of February 1928 
(see above, {35, n.) |»ovides that 
treaties shall become effective 6eom 
the date of ratification (Article 8). 
See alto Hamuti Besenrtk (1935, 
Part 111.), pp. 719-812. 
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treaty falls to the ground in^ consequence. As long as 
ratification is not given, the treaty is, although concluded 
and ivot devoid altogether of oerttdn effects, ‘ not perfect. 
Some^ maintain, that, as a treaty is not binding without 
ratification, it is the latter which really contains the mutual 
consent and really concludes the treaty. Before ratification, 
they maintain, no treaty has been concluded, but a mere 
mutual proposal to conclude a treaty has been agreed to. 
]Eiut this opinion does not accord with the facts.* For the 
representatives are authorised, and intend, to conclude a 
treaty by their signatures. Govempaonts act, os a rule, on 
the view that a treaty is concluded as soon as their mutual 
consent is clearly apparent. They make a di<4tinction 
between their consent, given by representatives, and their 
ratification, to be given subsequently ; they do not confuse 
the two by considering their ratification to be their consent. 
It is fur that reason that a treaty cannot be ratiluH.! in part,* 
that no alterations of the treaty are possible through the act 
of rajification,* that a treaty may be tacitly ratified by its 
execution, that it is always dated from the day a hen it was 
duly signed by the representatives, and not from the day of 
its ratification, and that there is no essential difference 
between such treaties as need, and such as do not need, 
ratification. Moreover, although there is no legal obligation 

^ 8ee Ni8ot in 57 Clunet (1030). a party who w bound by the 

pp. 875-883» and Uarvard H^March proMmono of a con\eiition and thcre- 
(1935, Part III ), pp. 77H-787. in fore does not cover a signatory who 
PhiUfpMn and Others v, Jmperml does not ratify it ' The Unitod Statea 
Airwaya 119391 A C. 332, thr iVpartinent of State cxpTfwd itn 

ma|onty of the House of Lords held agreement with this view Hack- 
tliat the term * high oontractiiig worth, W. § 357 (p. 373). See alao 
party * need in a contract of carriage M. Jonoa m L Q,R » 56 (1040), pp 
and referring to the Wanaw Cooven- 399 404. 

tion of 1029 on Air Tranaport included * See. for matanoe. Jollinek. op cU,, 

Belgium^ who had aigneci but had not p r»5 ; Wegmann. op eit, p. 11. 
ratified the Convention. It la prob- ’ The matter la diacuaaod by Rmcr, 
able that the dechiion vaa influenced if pp. 74-76. 

by eoiiaideration of the apecial oir- * When in 1934 Ecuador, who waa 
camataneea of a eommerciai contract, a atguAtory of the Treaty of VenAillea 
It appears that the Britiah Govern- but l|id not ratified the Treaty, 
merit* in a^ communication addreaaed decidifl to become a member of the 
Co the United Statee, diaaooiated Leagim aa an original member (ww OjgT. 
iteelf from the ruling of the Houao of J., 19%, p. 146B) she ratified the Cove- 
Lords, It said : ^ His Maie8ty*s nant without ratifying the Treaty of 

Qovemment are of the opinion that Versawea. But thia must he regarded 
the ordinary meaning of High Coo- as exefptional. 
meting Party in a eonveotton la to t below, f 517a. < 
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to ratify a treaty,* there additional reasons why the 
signature of a treaty cannot be regarded as a mere formality. 

In signing a treaty a State exorcises an influence upon many 
of its important procedural clauses, such ae those relating 
to accession,^ to reservations,* to conditions of entry into 
force, and the like. Also, according to a widely accepted 
view, signatory States, even if they have not yet ratified a 
treaty, may validly exercise the right of objecting toTeserva- 
tions appended by any other State wishing to become a 
party to tho treaty. It is occasionally maintained that 
ratification is a confirmation of the treaty as distinguished 
from confirmation of the signature expressing the consent 
of the parties.* This view is probably inaccurate.* Its 
indirect implication -which, as suggested above, is contrary 
to practice— is to reduce the legal value and effects of the 
signature. 

§ 511. The rationale for the institution of ratification isJtaiioiudt 
paAly that States require an opportunity of re-examining 
not the individual provisions, but the whole effect of the 
treaty upon their interests. These interests may be of various 
kinds. They may undergo a change immediately after the 
signing of tlie treaty by the representatives. They may 
api)ear to public opinion in a different light from that in 
which they appear to the Governments, so that the latter 
want to reconsider the matter. Anothi r reason for ratifica- 
tion is that treaties on many important n^atters are, acc ord- 
ing to the constitutional law of mast States, not valid 
without some kind of consent on tbj part of parliaroenta. 
Governments must, therefore, have an opportunity of 
withdrawing from a treaty, in case parliaments refuse their 
approval.* 


* See l)elow, § 514. 

* Soe below, $632. 

* Sec below. { 5l7ff. 

* Sec, comment to Article 6 of 
the Harvai^ Research Draft* 

* See tho observations of Jn 
Basdevant in his Dissenting Opiniun 
in the Ambaiuhe oaae (PmUminary 
Ob|eotion). LCJ. Reports, 1052. prSO. 

* For the temporary British 
praeti^ in 1021 of laying treaties 


after signstare and before ratifira^ 
tion, on the table in both Houses of 
Parliament see Hansard, Commons, 
1924, vol 171, p. 2007; B.P., 

1924. pp. 190-10L The practice was 
temporarily abandoned in December 
1924 upon a change of Govemnient 
(see Hansard, Commons, 1924-1925, 
vol, 179, col. 566 B. P., 1925, p, 1S8 ; 
and Scott in AJ., IS (1024). pp. 296* 
29S), It was reatoted in 1929, ^t 
it is a praotioe which admiU of ex- 
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§ 612. But ratifioation, although necessary in principle, 
is not always essential. Although it is now a generally 
recognised oostomary rule of IntematioDal Law that treaties 
regularly require ratification, even if this is not expressly 
slipulat^, there are exceptions to the rule.' For treaties 
concluded by such State functionaries ^ as have, ipso facto 
by their office, the power to exercise within certain narrow 
limits the treaty-making competence of their State, do not 
require ratification, but are binding at once when they are 
concluded, provided that the respective functionaries have 
not exceeded their powers. Further, treaties concluded by 
Heads of States in person do not require ratification, provided 
that they do not concern matters in regard to which con- 
stitutional restrictions^ are imposed upon Heads of States. 
Again, it may happen that the parties provide expressly, 
for the sake of a speedy execution of a treaty, that it shall 
be binding at once without ratifications being necessary.^ 


eeptioiu wlie&e?«r oiroam«tancet to 
require. The esprewion. ' Parliament 
haa ratified * a certain treaty, though 
occaaionally met with, is objection- 
able when used of a Britiah treaty 
Parliament, if invited by the Govern- 
ment to do so, may authorise the 
Government to ratify a treaty, but 
it is the King, upon the advice of 
his Ministers responsible for the 
parts* of the Empire concerned, who 
ratifies a treaty. IxsgisUtion may lie 
necessary to give effect to the treaty, 
but that is not ratification. Thus the 
title of the Treaty of Peace (Turkey) 
Act, 1924, is 'an Act to carry into 
effect a iSeaty of Peace,' etc. Kee 
McNair in B.Y., I92S, pp. 59-68. 
Article 27 of the French Constitution 
of 1946 provides that certain cate- 
gories of treaties shall not become 
final until they have been ratified by 
virtue of a legislative act (en vertu 
d*un€ ha). It is not clear whether the 
language used refers to ratification 
(f.e. confirmation) by Parliament or to 
intematioDal ratification subsequent 

confirmation by Parliament. 

1 Fanohille, { 824 (2), gives a num- 
ber of Olnalraliona of the exceptions 
wMch follow and of certain others 
Bee alf6 Behonsie, cp. eti., pp. 82-117. 

> See abore» f 496. 

» See above. {497. 


* Thus, Article 6 of the Alliance 
between Great Britain and Japan of 
1002, Article 8 of the Alliance of 
HMj5, and Article 6 of the Alliance 
of 1011, provided that the agreement 
‘ shall come into effect immediately 
after the date of signature/ Again, the 
Treaty of l.4>Ddon of July 16, 1840, be- 
tween Great Britain, Austria, Kussia, 
Prussia, and Turkey, concerning the 
pacification of the Turco- Egyptian 
conflict, was accompanied by a secret 
protocol (see Martens, i. p. 

16^), signed by the representatives of 
the parties, according to which the 
Treaty was to be executed at once, 
without being ratified. For the 
Powers were, on account of the vic- 
tories of Mehemet Ali, anxious 
to settle the conflict as quickly as 
possible. The Anglo- Polish Treaty of 
Alliance of August 25, 1939, the 
Anglo-JSthiopian Agreement of J>ec*- 
ember 19, 19114, the Four Powers 
Agreement of August 9, 1945, con- 
oemiit| the prosecution and pmush- 
ment the major war crimiiials. and 
many btber treaties concluded during 
or in I connection with the Second 
WorldlWar, were declared to enter 
into force on the day of signature. 
Oocasibnally — as in the Soviet* 
OsechMiovak Treaty of friendsliip* 
mutual assistaDoe and post-war cm- 
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The practice of dispensing. with ratification and expressly 
providing that the treaty shall enter into force upon signa- 
ture has, in fact, become a promment feature in the pro- 
*cedure of conclusion of treaties.^ This applies in particular 
to exchanges of notes, which constitute about one-third of 
international agreements.^ However, express renunciation 
of ratification is valid only if given by representatives duly 
authorised to make such renunciation. If the representatives 
have not received a special authorisation to dispense with 
ratification, their renunciation is not binding upon the States 
which they represent. 

It has been asserted that ‘ apart from those compacts which 
bear the title treaty or convention, ratification is only required 
where it is provided for ’ ^ ; but this assertion is too sweeping. 
Since cM international compacts are contracts, and therefore 
treaties in the wider sense of the term, the title which a 
particular compact bears cannot decide the question whether 
it does, or does not, require ratification. The answer to the 
question depends upon the contents of the compact. Thus 
a protocol or declaration,^ or an exchange of notes, insofar 

laboration coocluded on December 12, unless otherwise expressly provided, 
1943— the treaty is declared to enter oxhanges of notes do not in any case 
into force immediately after its signs- require ratification* 
ture while being nevertheless subject * See Satow (2Qd ed.), ii. ( 606, 
to ratiOcation (usually " at the earhest p. 312. And see Fitsmaurioe in B, 
possible date For a useful enum- 15 (1934), pp. 113-129, who gives 
eration of cases in which, according reasons bir the view that, in the 
to the British practice, mtiiication is absence xil an express or implied 
unnecessary see McNTair, pp. 86, 87. provision fo the oontrap^, a treaty 
See also De Felice, Q<mi^rnt^n€nU does not, in the internationaJ sphere, 
nationaux ti accord* inlernationavj: requiro ratification. Probably the 
(1942), on international agreements difTerenco between this view and that 
brought into force without rati advanced in the text above is less 
ficatioD. substantial than appeals at first sight. 

For both views admit of implied 

' For some statistical data on the exceptions, the result of which is, to 
subject see Lauterpocht, Report on thr a large extent, to reduce the diverg* 
Law of Trtaiiea {International Law ence to a question of emphasis, 
rommtssfon, A/CN.4/63, 1963), p. 72. The Pan-American Convention on 
In some oasea treaties, while providmg Treaties of Febniaiy 1928 (see above, 
for latifioation, lay down that they { 35) provides that treaties are binding 
shall enter into force provisionally on only after ratification even if the foU 
the date of signature. See, e .9., the powers or the treaty iteelf do not 
Convention of October 29. 1947. contain this eondition (Artide 6). 
tween Ftanoo and Belgium for Avoid- ^ In the Afti6afieiM case Judge 

anoe of Doable Taxation ; U.N,TJ5,, McNair was prepared to hold, if 
46, p. 117. And see BUx in B.Y„ 30 necessary, that a Declaration which 
(1963)^, pp. 352-380. referred to the settlement of disputes, 

* l&it is so apart fiom the fact that, and which in hk view did not form 



d08 


TRKATISS 


[§618 


as they merely add lome mmqr point at record agreement 
on the interpretation of a clause in a treaty, do not require 
ratification unless this is specially stipulated.^ The same 
applies with regard to agreements providing for a tnodu* 
viwndi and the like, whatever title they may bear. How- 
ever, apart from these exceptions, treaties require ratifica- 
tion unless they contain a provision to the contrary,* 
whatever title the instrument may i>ear.* 

§ 513. No rule of International l^sw prescribes the length 
Ratifies- of time within which ratification must be given, or refused. 
‘•™' If this is not specially provided for by the contracting parties 
in the treaty itself, a reasonable length of time must be 
presumed to be mutually granted. A refusal to ratify must 
be presumed from the lapse of an unreasonable time without 
' ratification having been effected.* In most coses, however, 
treaties which require ratification now contain a clause* 
stipulating that they are subject to ratification, and, occa- 
sionally, also prescribing the time within which ihtificatiun 
should take place. If is often provided t hat raiiiicat ion siiall 
take place as soon as possible. 

Rcfiualof §^14- Formerly* it was occasionally maintained that 
^ifica- ratification could not lawfully bc'^fused unless the rcj)re- 
sentatives hod exceeded their powers or violat'd their secret 
instructions. This view is no longer held.* It is contrary 


part of tbe ratifi<Hl treaty, vrw binding, 
without ratification, u(Kin the Unit^ 
Kingdom baving regard to the prac- 
tice of that country in thin matter; 
J.CJ, RtporUt, 1032. p. GO. 

^ See McNair, pp. 85-87. Acce^ 
aiona and adheaions to treat u>8 bv 
third Statea (see below, §f522, 533) 
Donnally do not require ratification 
but they are someiimeN exprewly 
made aubjeot to ratiGcatioo ; nee 
below, p. 036. 

* Which stipulation moat be pre- 
aumed if the Treaty provides that it 
ihall enter into force immediately. See 

the Anglo-Ethiopian Agreement of 
i)eeemberl0.l944; Cmd. 6584 (1945). 

* In tbe Can eonmning Hu TmU 
tarial Jwiidietion of Hu I'lHtrnaiiwud 
CmmUfim ef Hu JSivir Odcr^the 
Permanent umrt of International 
Juatiee held fin September 1920 that 
the eapreaston * drawn tip * used in 


Article 338 of the Treaty of Versailles 
meant, with reference to a treaty, a 
convention duly signed and ratified. 
The Court pointed out that, unless 
ihfre waa in the treaty an express 
provision to the contrary, tbe con 
t rafting partjf**i must have intended 
to abide by * the ordinary nilee of 
international law, amongst which is 
the rule that conventions, save in 
certain exceptional cases, are binding 
only by virtue of ratification * : 
Series No. 23, pp. 17-21. 

* W|ere»pon, presumably, .the 
tionty 'becomes stale and incapable 
of ratilcation. 

* fiefiOrotius, ti. c. 11, } 12; Byn* 
kershOK, QuaesHoTus Juth pvilin, u. 
7; Wjcquefoit, //Amhorsodfur, ii. 
15; \ittel, ii. $156; G. F. von 
Marteoi, { 48. 

* Bed Hyde, iL 1 516 ; Barwud 
Restore^ (1935, Part 111.), pp. 769-778- 
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to practice and, probably, tf\ tho very notion of ratification. 
Some insist that a State is, except for jnst reasons, in 
principle morally bound not to refuse ratification. It is 
difiScult, however, to see the value of such a moral, in 
contradistinction to a legal, duty. International Ijaw 
in no case imposes a legal duty of ratification. A State 
refusing ratification will always have reasons for doing so 
which appear just to itself, although they may be insufficient 
in the eyes of others. In practice, ratification is given or 
withheld at discretion.’ It is clear that a State which has 
earned for itself a reputation for arbitrarily refusing or 
delaying ratification may, in practice, find its contractual 
capacity somewhat impaired. However, while there is no 
legal obligation to ratify a treaty, the principle of good faith 
— which is probably in itself part of the law and not merely 
a precept of political prudence — probably requires States : 
(a) to submit a treaty, which is subject to ratification, 
to the proper constitutional authorities with a view to 
ratification or rejection ® ; (6) to refrain, prior to the legis- 
lative decision as to ratification, from acts intended sub- 
stantially to impair the value of the undertaking as signed * ; 

^ Bittaer, p. 261, n. 1017, givea niUer the advisability of calling a new 
many inatances. As to the duty to conference with a view to m^ifying 
aubmit treaties for ratihcation before the Convention, if necessary. See 
legislative authorities see Nisot tn Wilcox, Tht RoUJUation of Inter- 
58 (1931), pp. 349 351, and naiwnal (1935) pp. 145- 

above, § 340/. See also Article 4 of 158 ; and thv same in Centra Special 
the Constitution of the Food and Studies, vi. No. 2 (1935). 

Agriculture Organisation of the United * This is of necessity, an elastic 

Btatos. In 1930 the Council of the obligation, which ought to be fulfilled 
League appointed a Ommittee to by the Government concerned having 
inquire into the causee of the delay in regard to all the circumstances. It 
the ratification of conventions coq> must be a somewhat nominal obliga- 
eluded under its auspices. lu its tion in cases in which tlie views of the 
report (Doo. No. A. 10. 1930. V.), competent legislative authority are* 
which was approved by the Assembly likely to coincide with those of the 
in the same year, the Committee executive determined not to proceed 
recommended that the Secretary- with the treaty. It will be noted that 
General should request a Stata w^hich under the Constitution of the Inter- 
had signed a convention but not national Labour Orgamsation (see 
ratified it within one year to declare above. $ 340gd) Governments are also 
its intention in the matter; that a bonndtosubmitto national authorities, 
similar inquiry should be addrew. > d for approval or rejection, conventions 
after five years to memben of the against which the representatives of 
League who had neither siimed nor those Governments voted at the Con- 
ratified the Convention ; and that in ference which adopted them, 
the event of an insuiRoient number of * Sec, to the same effect. Article 9 
ratifications* the Council should con- of the Havana Draft Convention and 
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(c) to ratify a treaty which i^ has signed and which has 
received the legislative approval necessary for ratification.' 
These obligationB do not impair the right of States to refase 
ratification to a treaty signed by them. But they inevent 
Qovenunents from signing a treaty and subsequently con- 
ducting themselves as if they had no concern with it or as 
if their signature were a mere art of authentication. « 

§ 515. No rule of International Law exists which pre- 
scribes a necessary form of ratification. Ratification can, 
therefore, be given tacitly as well as expressly. Tacit 
ratification takes place when a State begins the execution 
of a treaty without expressly ratifying it. It is usual for 
ratification to take the form of a document duly signed by 
the Heads of the States concerned, and their Secretaries for 
Foreign Affairs. It is usual to draft as many documents as 
there are parties to the Convention, and to exchange these 
copies between the parties.^ Occasionally the whole of 
the treaty is recited verbativi in the ratifying documents, 
but sometimes only the title, preamble, date of the 
treaty, and the names of the signatory representatives are 
cited. As ratification is only the confirmation of an already 
existing treaty, the essential requirement in a ratifying 
document is merely that it should refer clearly and un- 
mistakably to the treaty to be ratified The citation of 
title, preamble, date, and names of the representatives is, 
therefore, quite sufficient to satisfy that requirement. 

§ 516. Ratification is effected by those organs which 
exercise the treaty-making power of the States. These 
organs are normally the Heads of the States or their Govern- 
ments,’ but they can, according to the Municipal Law of 
some States, delegate the power of ratification for some 
parts of their territory to other representatives. Thus, the 
Viceroy of India was empowered to ratify treaties with 

AafOotti, p. 372. oho the Case DtgrM, 1927-1938, Cue Mo. 

f'oneemitiff (’ertam Oermm InUrttlt 274 : ftmtnji v. Titgotlav Shit, Wd.: 
Ml Ptdttk Vpp*T StftM {P.CJJ., Cue Mp. 374. 

Series A, Mo. 7, p. 80). And ue ' Oof Fnnoh decitione ea<i preotiu 
Mataiidit v. Tmkt^ {RwntU du m thiejMnnution eu PteoM In AJ., 
Dmthlu dtt Tribumuix Arbttrawe 44 (19S)), p, 640. 

Jlitltt, 8, p. 390) ; Sfbroger v. Work- * 8^ bewir, { 6174. 
im«’» AeadtiU Jimrantt ImMuU, * Seaetwre, { 496. 
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certain Asiatic monarohs in the name of the King of Great 
Britain and Emperor of Indla.^ ^ 

In case the Head of a State ratifies a treaty although 
the necessary constitutional requirements have not been 
previously fulfilled (as, for instance, where a treaty has not 
received the necessary approval from the Parliament of the 
sai^ State), the question arises whether such ratification is 
valid, or null and void. The matter is discussed above, in 
§497, in connection with constitutional limitations upon 
the treaty-making power. When the Head of the State 
has exceeded his i>owcrs, the State concerned (jannot, as a 
rule, be held to ]ye bound by the treaty.^ 

§ 517. It follows from the nature of ratification, as a Partial 
necessary confirmation of a treaty already concluded, thatJl^^J^ 
ratification must be either given or refused, no conditional iUtifica- 
or partial ratification being possible. That occasionally 
State tries to modify a treaty wdiile ratifying it cannot be 
denied ; but conditional ratification is not ratification at all. 
but ivS equivalent to refusal of ratification coupled with a 
fresh offer which may or may not be accepted.® Nothing, of 
course, prevents the other contracting party from entering into 
fresh negotiations in regard to such modifications ; but such 
negotiations are negotiations for a new tjvaty,* the original 
treaty having become null and void through its conditional 
ratification. On the other hand, no oWiyration exists for such 


* As the result of the Resolutions 
of the Imperial Conference of 102.3 
(Cmd. 1897), reaffirmed by the 
Imperial Conference of 192S (Cmd. 
2798), the ratification of treaties 
imposing obligations on one self- 
governing part of the British Empire 
was to lie effected by the King at 
Ihe inataneo of the Government of 
that part. 

* 'Ihe oonfliot between the United 
States and France in 1831. frequent! v 
quoted in support of the opinion that 
such ratification is valid, is not in 
point. It is true that the United 
States insisted on payment of 
indemnity stipulated for by a treaty 
which had been ratified by the King 
nfFranod without having received the 
nccesiaiy approval of the French 
Parliament. But the United States 


did not lULOttsm that the ratification 
was valid ; •’he insisted upon pay- 
ment betviuse the French Govern- 
ment had admitted that such in- 
demnity was due to her. See Wharton, 
u. § 131a. p. 20 For a oomparative 
survey of the practice of various 
States see Rousseau, pp. 202-234. 

* See below, $ 617a; Hyde, u. 
§ 619 ; and FauebiUe, § 824 (9) In 
particular see Bittner, § 86, who 
criticises the statement in the text. 

* This ia the correct explanation 
of tho practice on the part of States, 
which sometiniee prevails, of ac- 
quiescing, after some hesitation, in 
alterattous proposed by a party to a 
treaty in ratifying it : see examples 
in Pradier-F^re, if. { 1104. and 
Gilvo. iii. 1 1630. 
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party to entor into fresh negot^tions, for oonditiona] raSfi- 
cation is idsntloal with refusal of ratification, wh^by the 
treaty falls to the ground. Thus, for instance, vh«i the Senate 
of the United States on December 20, 1900, in consenting* 
to the ratification of the Hay-Pauncefote Treaty, added 
amendments which modified it. Great Britain did not accept 
the amendments, and considered the Treaty to have f^en 
to the ground. 

Quito particular is the case of a treaty to which a con- 
siderable number of States are parties, and which one of the 
contracting parties ratifies only in part. Thus France, in 
ratifying the General Act of the Brussels Anti-Slavery 
Oonferenoe of July 2, 1890, excepted from ratification 
Articles 21 to 23 and 42 to 61, and the Powers acquiesced 
in this partial ratification, so that France was not bound 
by these twenty-three articles.^ Such so-called partial 
ratification takes place only if one or more provisions of 
the treaty which have been signed without reservation are 
exempted /rom ratification, or if an amending clause is 
added to the treaty during the process of ratification. It 
is therefore quite legitimate for a party who, in signing a 
treaty, made reservations against certain articles,* to except 
those articles from ratification, ani? it would be incorrect to 
speak in this case of partial ratification. 

It has been asserted * that it is quite l^ilimate and that 
one ought not in this case to speak of conditional ratification 
—for a contracting party who wishes to secure a certain 
interpretation for certain terms and clauses of a treaty, to 
grant ratification iqion the understanding only that they 

^ It )s of importance to exnphaaiae oonBont of the Bonatio, and to the 
that tho Senate of the United Statoa, proposal of an amendment to a treaty 
m proposing an amendment to a on the part of the Senate amounts to 
treaty before its ratification, does a proposal of a new treaty ; but see 
noty strictly speaking, ratify such Mo<ire, y. § 748, p. 201. As to the 
treaty oonditionaUy, since it is the diroute between Persia and Iraq 
President, and not the Senate, who before the Council of the League in 
aptsesses the power of mnting or 1035 sef Off. 1035, p. 217. 
refiisiiig ratifloation ; see WiUoughby, * Sem Martens, N.R 0. 2nd ser., 
Th$ G^nshSiUumal Law of iha ffntUd 22, p. SW 
8MW (1010), i. p. 462. n. 14. The > Sedbelow, 1 617a. 

Preildeftt, howhyer, according to * Se4 c p , the yiew espreesed in the 
Article 2 Of the OonstltutiioQt can* prerioul editions of this volume in 
not grant ratiilcatloo without the 6eotlonj517. 
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^diould bear a particular interpretation,^ in such cases, 
BMHXxrdiitg to that view, ratification does not introduce an 
amendment or an alteration, but onl^ fixes the meaning of 
otherwise doubtful terms and clauses of a treaty. However, 
it is clear that such interpretation, in order to be binding 
upon the other parties, must secure their assent. Otherwise 
it might be possible for a contracting party to modify 
substantially its obligations by means of its own interpreta' 
tion of the provisions of the treaty.® 

§ 5l7a. A State in signifying its consent to a treaty mayReserTa. 
wish not to be bound by a particular provision contained^*®”®* 

In it.® This effect may be achieved in at least four wajrs : 

(i) by the insertion in the treaty itself of a stipulation 
that the particular provision shall not apply to the State 
making the reservation ; this is not truly a reservation at 
all, but a substantive provision of the treaty ; (ii) by a 


^ Thus when, in 1911, opposition 
arose in Great Britoin to the ratifica- 
tion of the beclaration of London on 
aoconnt of the fact that the meaning 
of certain tenua was ambiguous and 
that the wording of certain clauses 
did not agree with the interpreta- 
tion given to them by the Report of 
the Drafting Committee, the Bntish 
Government declared that they would 
only ratify upon the understandmg 
that the interpretation contained in 
the Report should lie considered as 
binding, and that the ambiguous 
terms eonoemed should bear that 
interpretation. In the end the De- 
claration was not ratified. 

* In 1938 the United States of 
America signed a number of Inter- 
national Labour Conventions subject 
Uf * andentandings ' which were made 
part of the ratification. It was stated 
that ' these ondentandings are deemed 
to be not reservations which would 
require the acoeptance of the other 
Governments, bat to be merely clarb 
ficationa of definitiona to show that 
the definitions accepted by the United 
States of Amenca are in fact t..>se 
that were intended by the Omferenoe * 
iOffiM BulUtw of <As liiUnuUumal 
Id&mr Offiet, 22 (1938). pp. 128-136). 
See also Haokworth, 5 (1943), pp. 144- 

VOt. X. : 


153 on * Understandings Short of 
Reservations.* 

* Hyde, ii. § 519 ; FauchUie, §§ 823 
(1), 824 (6); Miller, Ile/tenHUwns to 
Tnaites (1919); Kellogg in AJ., 
13 (1019), pp 767-773, Malkin in 
1926, pp. 141-162; Rapisardi- 
MirabelL, I hmiit d'obNi^aianiid ddU 
norme ginridtehe ifUernazioniAt (1922), 
pp 135-141 ; Wnght, Conduct of 
Fonign Pdicy tn tht Pntiod Stake of 
Atncrtca (1922), pp. 45-53, 252-254; 
Huber, Cnneinaehaf^ und Sonderrce/ii 
unter den Htaaten in Fuiechrift /ftr 
OUo G%€Th€ (1911), pp. 817-850; 
Scheidtmann, Der VorbthdU 6s»m 
Abechluee ^Utrtchtlxcher YerMigt 
(1934) ; Von Crayen, Di« VorbchaJtk 
im Volkerrecht (1938); Moore, v. 
4 748, p. 201 ; Rousseau, pp. 290-300 ; 
McNair, Chapter 9; Wehbeng in 
Strupp, Wbrt,, pp. 872, 673 ; and in 
/?./., 3rd Her., 4 (1923), pp. 187194; 
Schueking und Wehbeig, pp. 176, 
176; Baldoni in du droii, 4 

(1929 1930), pp. 178-192; Genet in 
R./. tGrnetw), 10 (1932), pp, 96-114, 
232-240, 308-319; Rhatakv in R./., 
,3rd ser., 14 (1933), pp/ 216-234 ; 
Harvard Btecarch (1935, Part ITL), 
pp. 843-912 ; Podesta Costa in JK*/. 
(Pam), 21 (1938). pp. 1-62; Sanders 
in AJ„ 33 (1939). pp. 488-490. And 
aoe below, p. 915, n. 3. 
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reservation attaohed to the signature of ti>e treaty by its 
represaottatives, and duly redorded in a proUa^trbai or 
protocol of signature ; (iii) by a reservation attached to 
ratification and duly looorded ; (iv) in the case of a treaty 
which is signed by some States and left open for accession 
by others^ by a reservation attached to the accession and 
duly recorded. 

Reservations raise an important question of principle 
because they modify the terms of the offer which a State 
in signing or ratifying or acceding to a treaty purports to 
accept. A reservation is upon analysis the refusal of an offer 
and the making of a fresh offer. Therefore in principle it 
seems necessary that the other party should assent to the 
reservation either expressly or by implication arising from 
acquiescence, and the preponderance of practice accords with 
this view.^ It not infrequently happens that this assent is 
given in advance in the course of the sessions of the conference 
preceding a treaty, it being tacitly agreed that a State which 
declares a reservation at that time shall be allowed to renew 
its deolMation on signing the treaty. 

However, wlule the view as stated above is in accordance 
with both legal logic and the bulk of practice, it is not a 
view which conveniently — or peTtiaps reasonably —can be 
applied, without qualifications, to multilateral conventions 
of & law-making character. These are often cliaractoriscd 
not by a nicety balanced reciprocity of rights and obligations 
— a balance likely to be disturbed by reservations appended 
regardless of the consent of the other Parties— but by the 
„ agreement of the parties to accept certain general principles 
of conduct. In the Advisory Opinion, given in 1951, on 
the Beaervatiom to the Convention on the Prevention and 


1 MiUkin, op. cAl., ha« analysed a 
aamber of instances of reservations 
and shows that those who are con- 
oerned with the machinery of tn*aty- 
making by their practice tvar witness, 
nerhape unconscioiialv, to what must 
be tliie right principle, namely, that 
* every mervation must be the sub- 
ject of definite acoeptanoe by the 
other ngnatories.' His artlole deals 
with muHilatefii UeatiM, but the 


same principle seems to apply to 
biiaterm treaties ; it is the meclmtcal 
diflSciillp which it greater in the cate 
of the former. iii particular a 
Report by the lasagne Cbdifioation 
Commil tee on the * Admissibility of 
Resenri ^ons to General Conventions * 
snbmitl id to the Council in June 
mi : >ague Doc. a 857, M. 180. 
1027. V la. See also Hudson in AJ., 
32 (1931), pp, 380*835. 
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PwUahment of tiio Crime of Oenocide, the International 
Court of Jus^oe declined act on the traditional view, 
whioh.it did not consider to have acquired the character of a 
universally accepted practice, requiring the unanimous 
consent of all other contracting parties to a reservation 
appended by a State. It held : (a) that a State which has 
made mid maintained a reservation which has been objected 
to by one or more of the parties to the Convention but not 
by others, can be regarded as a party to the Convention if 
the reservation is compatible with the object and j^urpose 
of the Convention ; (b) that if a party to the treaty objects 
to a reservation which it considers to be incompatible with 
the object and purpose of the treaty, it can consider that the 
reserving State is not a party to the treaty ; and (c) tiiat if, 
on the other hand, a party accepts the reservation ae being 
compatible with the object and purpose of the treaty, it can 
consider that the reserving State is a party to the treaty.^ 
Although the Opinion of the International Court of Justice 
was limited to the case of the Genocide Convention, it most 
bo considered as having a distinct bearing upon the question 
of reservations in general. While the Opinion fails to provide 
a workable legal rule,‘ it gives expression to the view, which 
is gaining ground,* that the principle of unanimous consent 

> I.CJ. Stpartt, 1951. p. 29. FrUdeTuumU, 51 (1962), pp. 254-275; 

■ In particular, unless jurisdiction Lauterpacht. lUp^ on the Lam 

is vested in some interuational oigan TreaUes ( fnUmatumal Lam Commie- 
to determine, with an effect binding eicn^ A/CN 4/d3). pp. 101442 

all parties, whether a reservation is and in Qratiae Society, 39 (1953) See 

compatible with the object of a treaty, also Cox ia AM, Proceedinge, 1952, 

the test laid down by the Court is pp. 2b-35. In 1951 the Intemarional 

probably unworkable in practioe. Its Law Commission adopted a Beport on 

application may nomialfy result in a Reservations to Multilateral 'maUes’^ 
situation in which a reserving State which was based substantially on iha 

is a party in relation to some signs* principle of unanimous consent (A J*, 

tories but not in relation to others 45 (iftl), SuppL. p. 106), The Gen* 

This, in fact, is the result of the so- era! Asseiubly did not associate itself 

called American system formulated with the Report and it appealed that 

in a resolutioa adopted in 1933 by tho the majority of Members were not 

Intefiiatioiial Oonferenoe of American inoUned to accept what had been 

States. For comments on the un- hitherto oonsidmd the traditional 

satisfaotoiy operation of that system view. See for the Reaolutioa of the 

see Fitsmaunoe. op. ca.. below up. General Assembly of 196£. AJ., 46 

20*22. ** (1652), Suppl., p. 66. See also Liuig, 

> See FHamanrioe in /.O.L.O., 2 UAd., 46 (1952), pp. 483^, For a 

(1953). pp. 1 *67 ; Charios de Vissoher, survey of the practice of the United 
Thiii»ieeeir4aliUkendTfM Natiotts aee liMMOig, ibitL, 40 (1950), 

fluHic (1953), pp. 320-323 ; JuUy in pp. 117-123, andSohaohter in 
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to lesorvatioiu is not weli-suitod to the raqniremMiti of 
international intercourse oharabtwiaed by multilateral eon* 
ventions of a general character, and that it is impracticable 
and unwarranted to give one State (or a small number of 
States) the right to prevent Another State from becoming 
a party to convention although all or most contracting 
parties consider the reservation appended by it to be com- 
patible with the object of the convention. A more rational 
solution would seem to be to confer the power to decide on 
the adjnissibility of a reservation either upon some inter- 
national judicial or administrative authority or upon the 
contracting parties themselves. These could act either 
through an organ created by them or by arriving at a decision 
themselves in the sense that a reservation should be regarded 
as admissible unleas rejected by a substantial majority of 
the contracting parties. 

§ 5176. The mere signing or sealing of an instrument of 
ratification by the parties to a treaty is not enough to 
make’ it binding upon them.* It is necessary that the 
instruments of ratification should be exchanged between 
them or deposited in some agreed place, and they do not 
take effect until they have been exchanged or deposited, 
unless the treaty stipulates that itshall come into operation 
upon the notification by a party that it has ratified it ; 
whereupon the actual exchange or deposit will follow later. 
The exchange or deposit is usually recorded in a prods- 
verbal, and it is not uncommon for the treaty to stipulate 
the date of the prods-wrbeU, or of the first of the series of 
these instruments, as the date of the coming into force of the 
treaty for the States in respect of which the exchange or 
deposit of ratifications is thereby recorded. While some 
treaties require ratification by aU the contracting parties 
before entering into force, others stipulate that a limited 
number of ratifications will be sufifeient for the purpose 

88 (ItiS), pp. 122-187. Instrnotiv* Fsuchi! t, | S8t <3) ; Bittner, {| 87 ' 
Uifometioi cm the entire eubjeet will 93. E; rtunge or deposit of istuoa- 
be ibspd in the Totame of fhadinm, tiim is not nnBks ^ * ddlTSiy ’ 
Onst Arpmtti/U, Doemtut*, in toe which • neeesisry to ^ve sffeel to 
OnoeUkCoimitHonCait, so Enjish deed after signing sad 

* sesling I see BlsohrtMM, CeniMMt- 

>8su, nOi fipda it fsaot «ri(«,iuaoe. 
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Thus the various instruments adopted at the Hague Codi- 
fication Conference in 193rf provided for entry into force 
after the deposit of ten ratifications.*^ The Charter of the 
United Nations lays down, in Article 110, that it shall come 
into force upon the deposit of ratifications by China, France, 

Russia, Great Britain, and the United States, together with 
a majority of the other signatory States.^ 

§ 518. The effect of the exchange or deposit of ratifications Effect of 
by the parties is to make a treaty binding. If one party 2^**' 
executes an instrument of ratification, and the other does 
not, the treaty falls to the ground. But the question arises 
whether the ^effect of ratification is retroactive, so as to 
make a treaty binding from the date when it was duly 
signed by the represcmtatives. No unanimity exists as 
regards this question.* As in all important cases the treaties 
themselves stipulate the date from M'hich they ere to take 
effect, the question is chiefly of theoretical interest. The 
fact that ratification imparts the binding force to a treaty 
seems to indicate that ratification has* normally no retro- 
active effect. Different, however, if the case in which the 
contrarj' is expressly stipulated in the treaty itself, and, 
again, the case where a treaty contains provisions to be 
executed at once, without waiting for the necessary ratifica- 
tion. Be this os it may, ratification makes a treaty binding 
only if the original consent was not given in error or under 
a mistake.* If, however, the ratifyinc State, having dis- 
covered such error, ratifies the treaty nevertheless, such 

' iSfC nbove. § 3l0a. Ab to th<» (iat« ot a jtrpch-verbal recording the 
fuDctiona of the dei)o>ufcary State or deposit of ratifications by Oermany 
authority see ]>ohaussy m R,0., 50 and any three of the Pnneipal Allied 
(1952), pp. 489'523. and Associated Powers. 

* See above, § 510. Ratification 

* Tho same Article lava down that was held to have a retroactive effect 
tbe ratifications shall \ye deposited in the Arbitration between Chile and 
with the Qovommeiit of the Cnited Pern in 1875 rewding a treaty of 
States, which shall notify all the alltanoe of 1865 : Moore, /iilsnMi/MnMil 
eiguatory States of each deposit, and ArbU^atioM, ii. p. 2001 ; but sea the 
that after the requisite number of Award in the Poiio case before the 
ratifications has b^n received that British-American dainiB Arbitration 
(lovemment shall draw up a prot ol Tribunal in AJ,, 20 (!026|, pp. 382« 
of the deposit of ratifioations and 384. See also the first MarnmuiwtU 
eommuiiioate copies thereof to all the Judgment of the Permanent Court, 
signatory States. The Treaty of Series A, No. 2, at pp. 34, 35, and 
Peace with Germany of 1910 was RaJetotuffi. 
etipubted to oome into foroa on the < See above, { 000% 
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ratification maJkes the treaty binding . The same applies 
with r^;ard to a ratification gi^ to a hreaty altbongh the 
ratifying State knows that its representatives hjave exceeded 
their powers by concluding tixe treaty. There still remains, 
however, the possibility that the ratifying organ may itself 
have exceeded its powers. 

§ 618o. After the Second World War a number of multi- 
Traatki. lateral treaties, especially those establishing international 
oiganisations, provided in addition to, or in place of, the 
traditional methods of assuming treaty obligations-^*^, 
through signature, ratification, or accession— for so-called 
acceptance.^ The apparent object of that inncjvation was to 
provide a method of entering into treaty obligations which 
IS less formal, and, therefore, not requirmg the same degree 
of participation of municipal legislative authorities os does, 
for instance, ratification. It is doubtful whether that 
particular object of ‘ acceptance ^ can be achieved consist- 
ently with the constitutional obligations of Governments. 
Apart from that object, it is not easy to sec what purpose the 
fornlula of ‘ acceptance ’ is likely to further.* 

VI 

REGISTRATION AND PUBUCATION OF TREATIES 

PttMhiUe, i§ 825-831 (2>-Hyd«, ii. ^ 491. 521~Hudiw)n m . 19 (1925), 
pp. 273-292. 28 (1934), pp. 546 652. and in IJarvard Law fUrniw, 

38 (1925). pp. 936-938 -SchScking und Webbeig, pp. 044 66(K -Sibert. 
pp. 235-240~-Aiizilottj pp 374 392 -boelle, u. pp 484-492— McNair, 
Chapter 14r— //ofvord Riatofch (1935. Part III ), pp 912-918 — Rouaeeau. 
pp. 302 322 -Kbnig. Volksbe/r^ng und Regt^lruruTtg hum Vdik^rhund 
(1927), pp 42 69>-Dehou8se, L*tnrf$ts(nment du traUi$ (1929), and the 
same. La rcdijkalwn da iratUi (1935), pp 180-197--Schwab, Da Rtga- 
trterung da tnianaltotutUn VeHrdge Um Vdikahund (1929) -Frangubs, 

^ See, e.p.. the Conetitation of it to become a member of the Organ- 
tbe Ihteniaiional Monetary Fund teation. 

(U.N*T,8u 2. p. 39) and other inatra- * Jjb 1948 the Sutih Committee of 
ments eiuveyed by Liang in AJ., 44 the general Amembly. after coiudder- 
(1950), TO. S42-M9. In 1934 the able ttiaeusTOQ. adopted a practical^ 

, United fitatea of America aaaumed unau moua reeolution expraedng pre- 
lOembecahip of the International feren )e for the tradiUonaJ method of 
Labour Oi^iealion not by way of eigniiure followed* by ratification a» 
retiring any intainhtioiua inetni- oomnaied with the fonnnla ctf accept- 
mantitmt 1^ vay of accepting, follow- uioi^TkM Seenon, Ojffidal Raardi, 
ing upon a Joint Becohitkm of Peiijl, Sixth Committee. 88th and 
Cmigreiik the buritatioo extended to the ftUowiiig meetingi). 
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ThMt a pmUjne dtt traiU$ Memaftonotw (1036), fp, SS-SS— IMiii in 
RJ., 3r 1 Mr., 3 (1022). pp. 862-3«Kl-KelMn, Th*LmcflU Umtid Nali<m» 
(1060), pp. 606-705 — ^Report of Adfttci and CbaiiM do ViHcher ia AtmtuUre, 
30 (1023), pp. 47-63— Umbiria in A./., Std ser., 7 (1026), pp. 607-700— 
Ifonionodam approved by the Councii of the League of Katione printed 
in LJi.TJ3.. 1 (1020), pp. 8 l3-^3tieger in Z.0.A., 8 (1028), pp. 121-133— 
Keydel in A./. (Oenera), 0 (1031), pp. 141-160-Ahatzky in A./. (Pane), 
11 (1033). pp. 550-577 -Reitzer in A.6., 44 (1037), pp. 67 80— Brandon 
in B.r., 20 (1052), pp. 186-204 and in AJ.. 47 (1053), pp. 49-60. 


§ 5186. The widespread dissatisfaction provoked during Regietm- 
the First World War by the publication of a number of^^^ 
secret treaties found expression in Article 18 of the Covenant under the 
of the lioague of Nations, which provided that Covenant 

Every treaty or iatemational engagement entered into hereafter 
by any Member of the League shall be forthwith registered with 
the Swretaiiat and shall as soon as possible be published by it. 

No such treaty or intemadonal engagement shall be binding until 
so registered. 


The fact that up to July 1044 a total of 4,822 ‘ treaties or 
international engagements ' were registered under this 
Article and that 204 volumes containing treaties and agree- 
ments thus registered were published, indicates the scope 
and importance of its provisions. Its language was ex- 
tensive. It included treaties and international engagements 
made by a member of the League whether with another 
member or with a non-member, and whate%'er particular 
form or label may have been given to them—' convention,’ 
* declaration,’ ‘ exchange of letters,’ and so forth ^ ; in fact. 


* Se« Hudson,^ .s/., 19(1925), p 277. 
In fact, however, certain intemationa] 
agreementa were not registered : for 
instance, a military understanding 
of Septemlier 7, 1920, bi'tween the 
ohiefe of etaff of the French and 
Belgian armies, and certain financial 
arrangements entered into 'with a 
view to completing and liquidating 
the abnormal transactions rendered 
inevitable by the war ' (see Hudson, 
he. cit., pp. 280-282). See also 
SohOoking und Wehbeig, fa 655. 

Great Britain protests by <• 'otter 
to the Seoretary-Oeneral of the 
League upon lesming of the registra- 
tion by the Irish ]BVee State of the 
* A;i^cles of Aareement * signed on 
Deoember 6p between the British 


Government and a delegation of Irish 
leadeis which led to the creation 
of the Irish Free State: L,X.r.S, 
26, p. 9, and 27, pp. -449450. See 
Baker, op. ct/., pp. 319-224. The 
British Commonwealth Merchant 
Shipping Agreement of December 10, 
1931. which was the first formal agree- 
ment of all the members of the 
Commonwealth inter se. was registered 
with the Secretariat of the l.eagoe 
on May 10, 1932, at the instance of 
South Africa See )20, 

p. 179 ; (1932), Cmd., 3994; Hudson, 
V, p. 1153. Each Do'^ 
minion has the right to register a 
treaty with a foreign State ahieh 
affects that Dominion, certainly when 
It ia the only part of the Empkn 
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to <{aote the mMnorandwii ^ of the Seoretariat approved by 
Uie Counoil of tlie League, the Artiole covered ' not only 
every f(»mal Treaty of whatsoever character and every 
International Convention, but also any other International 
Engagement or Act by which nations or their Governments 
Intend to establish l^al obligations between themselves and 
another State, Nation, or Government.' 

The following fmrther points desOTve mention : 

(а) The functions of the Secretariat were conceived of as 
being purely ministerial, and registration did not confer any 
approval upon the contents of the treaty 

(б) A number of treaties were registered by non'members 
of the League (for instance, Germany,* before she became 
a member *). In 1934 the United States agreed in the future 
to furnish the Secretary -General, for the purpose of registra- 
tion and publication, with a certified copy of each inter- 
national agreement to which they shall become a party.* 

(c) It was not clear whether failure to register a treaty or 
other international engagement made it entirely void, or 


afT«ote(l (aee the ragietration by 
CimadA ot the Halibut Fisbenes 
Treaty of 1923 aith the CniteU States 
ID L,y,T.S,^ 32, p. 94), and probably 
in the case of any treaty signed and 
ratified by its Government. There 
are yistances of the regMtratfon of 
a treaty between a Mandatory and 
its Mandated Aroa <A.,Y 47 

(1926), p. 419, Great Britain and 
Iraq * see above, § Old), and of a 
treaty between two Mandated Areas 
49 (1926), p 9. Iraq and 
Syria and Lebanon). As a matter of 
oonvenience denunciations of treaties 
were included. 

* 1 (1920), pp 8-13. 

• In 1930 Peru proposed that 
Article 18 he amphfiea so as to make 
imposstbie the registration of treaties 
imposed by force as a result of a war 
nndertaken in violation of the Pact 
of Paris : Off. J,, 1930, p. 78. The 
pfopoeal was conshlerod by the Com- 
mittee for the Amendment of the 
Covenant so as to bring it into 
harmony with the Pact of Paris, but 
was rejieeted by the Committee ; 
MinmU» of lAe Committss, L. Doc, 0. 
160, M. 60, 1030. V., p. 61. Before 


the Committee r.>orcl Cecil stated that 
Article 18 * ana inserted in order to 
secure publicity for international 
engagements, and was never, intended 
to be 11 vd to cenw>r, mtNbfy, or 
supervise them • thtf ! , p. 84 * The 
publication in the Treaty Senes of 
the League of the notes exchanged 
lietween the British and Italian 
Gi^vemmonts regarding their respect- 
ive spheres of influence m Abyssinia 
was occompanied by a reference to the 
correspondence b^ween Abyssinia 
and the l.<eagne and Great Britain 
and Italy arising from the exchange 
of those notes: see L.N.T.8,^ 50, 
p 281, and Off. J., 1026, p. 1526 : 
Cmd. 2792. See idso McNair in 
MKhuKin J/aw Reiiew (1927), pp. 
mm. 


.Din vniueiy as a maLMX oi 
courts^, and on the understanding 
that system of registration diq 
not ap|ly to her. 

^ Sei L.S.T.$.. u. p. 60 (m). 

* Sei Hudson in AJ.^ 26 (1934)^ 
pp. 344'345. And see the same, 

22 (19tt),Cpp. 652-856, and 24 (1930), 
pp. 756-757. 
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voidAbls at tha instance of a party to it, or jnetoly incapable 
of being cited and relied upon before the A^mbiy or 
Council of the League or the Permanent Court, or unen- 
forceable pending registration.^ 

Publication took the form of inclusion in the League of 
Nations Treaty Series, which began in 1920 and contained • 
the texts of the treaties in the original languages, together 
with French and English translations if the original languages 
did not include P'rench and Englisfi. 

§ 618c. Article 102 of the Charter of the United Nations Begwtra 
has adopted, with some changes, the provisions of the 
Covenant of the Le^e of Nations on the subject. It lays under tite 
down that every treaty and every international agreement * 


> Hyda, ii. { 49), au^esU that in 
default of r^tration a treaty which 
ought to be regiatered ia like a 
contract valid but unenforceable by 
ai*u«>n owing to non-compliance with 
a Statute of Frauda, aueb as is known 
to Engliah or American law. If that 
in 80 , remstration would cure the 
defect ana make the treaty enfc»rce« 
able, The views of Adatci and 
Charles de Viascher, Annuain, 
(1923), p. 63, and SchAoking und 
Wohberg, p. 657, do not in effect 
differ much from Hyde's. 8o far^ 
concerned a treaty between two mem- 
bers of the League, the effect of non- 
registration was probably, in the first 
instance, unenforceabdity and not 
voidness; if registration did not 
ooenr within a reasonable time, the 
treaty probably became void. So 
far as concerned a treaty between a 
member and a non-member, it might 
seem that non-registration did not 
deprive the treaty of binding force, 
because the Covenant was tm inUr 
altos acto. However, there is room 
for the view that a treaty made with 
the deliberate intention to ignore the 
duty of registreition fell within the 
category of treaties void because of 
their inconsistenev with former treaty 
obligations (see aUive, f 603). Third 
States were not bound by Article IS, 
but they were bound by ^nerat r< 'i 
of Intomational Law in the matter of 
treaties. 

See the Pabh Sdjera oose, Annwal 
Digint, 1927-1928, Case No. 271. 
between France and Meaioo^ where it 


was held that a State which was not a 
member of the League was not entitled 
to invoke the absence of registration as 
a reason for avoiding its international 
obligations. In 1933 the National 
Assembly of Salvador denounced the 
Treaty concluded in 1923 with the 
other four Central American Republics 
(see above, p. 132, n. 3) on the ground 
that it bad not been registered. See 
Hudson, 28 (1934), p. 651, 

In 1938 the Kighth International 
Ciinfercncc of Amenciui States ad- 
opted a plan for the registration of 
treaties bv the Pan-American I'nion. 
For details see Hudson in A,J., 38 
(1044), p. 98. 

• In the First General As- 
sembly la«f down detailed rules 
concerning the registration and pub- 
lication of treaties. They provide, 
among others, that registiation shall 
not take pla^ until the treaty or 
international agreement has come into 
force between tw*o or more of the 
parties ; that registration thieves all 
other parties of the obligation to 
register; that the United Nations 
shall register ex officio every treaty or 
agreement to whi^ it is a party ; that 
a sp^ialised agency may effect regis- 
tration in some eaeea : Journnl, No. 
75. January 16 1947. p, 946. On 
registration cx officio by the Secre- 
tariat see Schaohter in R. 7.. 25 ( 1948). 
pp. 127-132. The term *a«^meiit* 
muat be understood to incittde every 
contractual undertaking or arrange- 
ment. 
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eater^d into by any member of the United Nations after 
the Charter comes into force' shall as soon as possible be 
r^^istered with the Secretariat and published by it. The 
same Article provides that no party to any such treaty or 
international agreement which has not been registered may 
invoke that treaty or agreement before any organ of the 
United Nations. The sanction, thus expressed, of non- 
registration within a r^onablo time * is certainly of a 
drastic natiuo, although tiie implied distinction between the 
organs of the United Nations and other bodies is open to 
criticism ^ and although it is not clear whether a* treaty 
which has not been registered may be relied upon, proprio 
motu, by an organ of the United Nations without having 
been invoked by the parties to it.* However, for most 
practical purposes complete unenforceability is the sanction 
of non-registration. Effect is thus given to the conviction 
that secret treaties * imposing upon peoples commitments of 
which they have no knowledge are contrary alike to the 
principles of democracy and to the requirements of inter- 
national peace. It may be noted that the obligation of 
registration which rests upon members of the United Nations 
applies also to treaties conclud^ with non-member States. 
While the Charter cannot, in principle,* impose direct 
obligations upon non-member Statiw, the latter cannot, 


^ ThU follows from the expreenion 
* M Boon m possible/ dearly a party 
to a aeoret treaty which has not been 
registered for a number of years 
would not be allowed to make the 
treaty enforceable by registering it 
at a moment when it suits it to do so. 

* It is» for mstance, diMcult to see 
why the same treaty should be 
deemed to have a legal existence 
when invoked before a tnbunal of 
the Permanent Court of Arbitration 
and be legally non^ezistent in a 
dispute bmore the International 
Court of Justice. 

When, for instance, the Intor- 
oetional Ctoiirt of Justice is concerned 
with the Interpretation of a disputed 
provision of a registered treaty, can 
It talle notice, on its own initiative, 
of another, hitherto unrsdsteied, 
treaty between the parties 8ie con- 


tents of which have been piibhsheii 
in the meantime by one of the partire 
or some other body or person t Th<‘ 
answer to that question is prohaldy 
in the negative. 

* As distinguished from negotia- 
tions not attended by full pubncity. 
It is clear that purely military agree- 
ments and arranmments, concluded 
within the orbit or the general obUga 
tiona of the Chart^, may not be 
suitii||>le for registration. However, 

I s not primarily intended as 
igations the enIbrfeabiJjty of 
ay be called into question pM 
i of non-regisiraiioxi. For an 
of the terms * treaty* and 
Emt * for purpcees of registra- 
er Article 102 see Brandon in 
(1953), pp. 49-59. 

^ $ee below, f 522a, 
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having regard to the clear terms of Article 102, invoke 
an unregistered treaty before the organs of the United 
Nations. This is the reason why, according to the practice 
adopted by the United Nations, non-member States have 
been permitted to register treaties concluded by them.* 


vn ■ 


EFFECT OF TREATIES 

Ball, § 114 — Lawrence, § 134 — Wharton, ii. 1 127^ — ^Wheaton, { 266 — Hyde, ii. 

$i 522-d29—Bluntachli, §|416, 416-<Sibert. pp. 2r>0.261>-Heffter, § 94-* 
Ouggenheiin. pp. 68-93— Fauchillc, || 832-832 (7) -Oeapagnet, {$ 447, 448 
— Pwwlier Fc»d^re, u, §§ 1151-1135— McTignhac, u pp. 667-072 — Rivier, ii. 
pp. 119-122— -Oal VO, iii. §§ 1043-1648 -McNair, 0hapters2S. 29 — Rouaaeau, 
pp. 379-439, 4r)2-484-Fiore, ii. iCK^, 1009, and Code, » 773-783— 

Martens, i. ff 63, 114— SceUe, i}. pp. 366-377— Keith's Wheaton, pp. 619- 
522— Anzilotti, pp. 402-413 — Harvard Bmarch (1935, Part III ). pp. 918- 
937— Nippold, op. cU., pp. 151-lCO— Orandall, op, eii., §$ 155-159— 

Roxburgh, Inttrmtwnal ConventKma and Third 6iaUa (1917)— W'inkler. 

Vertrdgt zti OunOen und zu LtuUn DrtUrr im Vcikerrechi (1932)— ChaiUey, 
la nature jurtdtqve dee traiUe intemaiwnaax (1932), pp. 240-328 — Naurois, 

Lea traUda intemaiumauz devant lea jundiduinB wUionalea (1934)— Jessup, 

A Modem Laac of iiaiiona (1948), pp. 132-138 — Wnght in AJ., 10 (1916), 
pp. 706-736, and 11 (1917), pp. 566-577— McNair in B.Y., 9 (1928), 
pp. 59-68 — ^Mestre m Hague Becueil, to). 38 (1931) (it.), pp. 264-302— 

Rnriquea in Fit^isfa, 25 (1933), pp. 24-37— Kelsen in R.Q,^ 43 (1036), 
pp. 6-49— Kaira m Ada Scandtnavka, 7 (19.16), pp, 39*67— Scrimab in 
Z.d,R., 2) (1941), pp. 190-21b-Kniiz in A.J 41 (1947), pp. 119-126. 

And see literature cited at head of § 20 abo\», and, as to the treaty- 
naking power, in §f 494, 496a, and 497. 

§ 619. A treaty concerns in the first place the contracting Bftet ot 
parties. The effect of the treaty upon them is that they 
are bound by its provisions, and that they must execute tmo^ 
it in all its parts. If, however, a party to a treaty signs it 
with a reservation as regards certain Articles, such party is 
not bound by these Articles (^though it ratifies * the treaty. 

* Snoh tight wu envisaged at the stated by the International Gout cf 
time when the CSiaiter was dra’W Ju8tioeiiitheAaiial{s(Mesae,ati«at]r 
(Dorainstil* ^ ths San limtiiw Von- hw no ictroaotiva afeot onleaa ‘ them 
/crtwe, voL 13, p. 706). ia any apeeial ehram or any tpa^ 

object naceaaitaUiig letraaotive intar* 

> dee above, {} S17, 617a, and pretation ’ ; IXJJ. SopuU, 19^ 

BiUtwr, ^ gemml, aa p.40. 
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BflM* of $ 020. The binding force of a treaty concerns in principle 
the contracting States only, and not their subjects.^ As 
International Law is primarily a law between States only 
and exclusively, treaties can normally have effect upon 
States only.* This rule can, as has been pointed out by the 
Permanent Court of International Justice ,* be altered by 
the express or implied terms of the treaty, in which case its 
' provisions become self-executory. Otherwise, if treaties 
contain provisions with regard to rights and duties of the 
subjects of the contracting States,* their courts, officials, 
and the like, these States must take such steps %8 are 
necessary, according to their Municipal Law, to make these 
provisions binding upon their subjects, courts, officials, 
and the like.* It may be that, according to the Municipal 
Laws of some countries, the official publication of a treaty 
cdncluded by the Government is sufficient for this purpose, 
but in other countries other steps are necessary, such as, for 
example, special statutes to be passed by the respective 
Parliaments.* 

^ On the question whether the Rights Association r. The King (re- 

failure of subjects to invoke a treaty ferred to above, p. 581) and Adminis^ 

cao bring about its desuetude see Irator of German Property v. Knoop 

Ralston, { 12, citing the Award in [19ili3] Oh. 439. As to France 

the Yuillt, Shorfridge and Co. Arbitra* Revel, La pyhlication des hts (1933|. 

tion between Great Britain and Basdevant in Bulletin de la BocM 

Portugal in 1861, and LapradeUe- d'Klndts UgislatirrSf 1933, pp. 127 

Politia, ii. p. 115. et. seq, and above, §§ 21. 497. 

* While that is true as a general * McNair in 1928. pp. 59- 

prinoiple, it has been held by the ((8. See also above, §§20.25. The 

International Court that the intention matter im treated in detail by Wright 

of the contracting parties may show in 10 (1916), pp. 706-736, and 

that the treaty is self-executing and by Noel, De VauJUtriU des iraitds com- 

itself confers rights upon the eub- pardt deeUs des lots As to the 

jects of one State against the other enforcement of multipartite adminis- 

State, enforceable in the former trative treaties in the United States 

State's national courta : see Advisory see Reiff in A.J., 34 (1940), pp. 661- 
Opinionw^Jufisdkiionof theCourts 670 . And see above, §§ 21, 497. 
o/ Ainstg of March 3, 1028, Series B, See also Alona Evans in B.Y,, 30 
Mo, 15. See also McCandhss v. p 053k on self-executing treaties, and 
United States, ex rel. Paid Diabo in in Proceedings, 1951. pp. 66-76; 
March 1928 before U.S. Circuit Court Turlington, ibid., pp. 76-821! See also 
of Appeals for the Third Circuit: Pohowse, Im ratification dee tfaiUs 
4imua} Digest, 1927-1928, Case No. (1935), pp. 198-203 and Sibert, pp: 
86$. 262-26 1. On the question as tb 

* Series B, No 15. Seeabotre.§ 13a. bow ft r a British court may refer to 

* See above, f 289. the tei ms of a treaty in interpreting 

* Am iegardi Great Britain and the a muj licipal enactment passed m 
United Statee of America see above, order 1 o ^ve effect to It see below» 

I 497. See also TAe Civilian War f 568 (n.). On the question as to how 
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J 621 . Ab treaties are binding upon the contracting Stilts, Effect of 
changes in the Qovemment, or even in the form of govern- 
ment, of one of the parties can, as a rule, have no influence mcnttqMB 
whatever upon the binding force of treaties.^ Thus, for”"*^ 
instance, a teeaty of alliance concluded by a State with a 
constitutional government remains valid, although the 
ministoy may change. No Head of a State can avoid the 
obligations of a treaty concluded by his State under the 
Government of his predecessor. .When a monarchy turns 
into a republic, or vice verm, its treaty obligations normally 
remain the same. For all such changes, important as they 
may be, do not alter the person of the State which concluded 
the treaty. If, however, a treaty provision essentially 
presupposes a certain form of government, then a change 
from such form makes such provision void, because its 
execution has become impossible.* 

§ 622 . According to the principle pacta tertiis nee nocent Kff«et of 
nee pnmmt, a treaty concerns the contracting States only ; 
neither rights* nor duties,* as a rule,* arise under a treaty 

' SUtot. 


far a treaty concluded by the United 
States and containing pronsions the 
execution of which would violate the 


provisions of the Constitution relating 
to due process of law or just com- 
psnsation is enforceable by oourts see 
Cowles, TVsottes and ConHUiUional 
Law ; Property Interference and Due 
Proeese of Law (1041). 

^ Nevertheless, the recognition of 
a new Government, particuUrly when 
it is a revolutionary Government 
(see above, { 756), may necessitate 
an overhauling and condrmation 
(see below, |651) of existing treaty 
relationsbips : see, for instance, the 
unratified Draft of Proposed General 
Treaty between Great Britain and 
the Russian Federal Soviet Socialist 
Repnblics in 1924, Cmd. 2216. See 
also the French decision cited below, 
{ 546 (n.). And eee McNair, Chapter 34. 

* Sm below, { 542. Not to be 
eonftieed with the effect of a ohange 
in the Government is the effect of a 


ohange in international status upon 
treatMab •*> instanee, if a hitherto 
ftiU eotereiffii State be^mee half or 
part soverttgn^ or wee verso* or if a 
State meigee entiiely into another* 


and the like. This is a esse of 
succession of States, which has been 
discussed above, §§ 82-84 ; see also 
below, { 548. 

* In the case concernii^ Certain 
German InteresU in Polirt Upper 
Sileeia the Permanent Court of Inter- 
naiioDal Justice held in 1926 that as 
Poluid was not a party to the 
Armistice Agreement she was not 
entiUed to avaU herself of that 
instrument; Series A, No. 7, pp. 
27-29. See also the Judgment of 
September 13, 1928, in the case of the 
PoGhry at Chorzdw ; Series A, No. 17* 
pp. 43-46. And see and Qrou 
V. Pclieh Stete, decided on March 
30, 1928 by the Uppw Silesian Arbi- 
tral Tribunal, in which it waa held 
that a Ceeoho-Slovak subject, ».s. a 
national of a State not a party to the 
Convention establishing the Tribunal, 
could bring an action agatnst Poland, 
one of the two parties to the Con- 
vention : Attaiial Driest, 1927-1928* 
Caw No. 287. 

* But see below, { 522a. 

* fn the ease of the Free Zones o/ 

Vfper Sovoff and tee ef G«e, 

whkh was before the Permanent 
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for third 8t*tM vhi^h are not partim to the treaty. But 
in aome cases treaties have 'indeed m effect upon third 
States,* Such an effect is prodnoed when a treaty tovohes 
previous treaty. rights of third States. Thus, for instance, 
a commercial treaty conceding more favourable conditions 
than have hitherto been conceded by the parties thereto 
has an effect upon all such third States as have previously 
concluded commercial treaties containing the so-called 
mott'famured-mation douse ^ with one of the contracting 
parties.* 

The question arises whether in exceptional oases third 
States can acquird rights (and become subject to the duties 
connected therewith) by giving their express or implied con- 
sent to the stipulations of such treaties as were specially 
concluded for the purpose of creating such rights, not only 
for the contracting parties but also for third States. Thus, 
the Hay-Paunoefote Treaty between Great Britain and the 

Court of International Justice from cussed by Roxburgh, IfUernaUanai 
1929 to 1932, the question arose ( onvtntuma and Third (1917); 
whether Switzerland acquired rights Winkler, Vtrtrage zu QuntUnr DnUer 
under certain instruments and de fl932); Mctfair m Hagut ihcueiU 
clarations made during the Congress vol 43 (1933) (i.)» PP* 209 290, 
of Vienna in 1816. The Court found Bnerly, tbtd., voK 58 (1936) (iv.), 
that there was, with regard to the pp. 221-229; Rousseau, pp. 452-484 ; 
Gex zone, an actual agreement and see »SaIrjoli in Rivuia^ 12 (1018), 
^tween Switzerland and the vanoiis pp. 228-241 , Sonmab in Z.o,R,, 
Powers, including France. Accord- 21 (1941), pp. 190-210; Anzilotti, 
isigly, the Court did not find it pp. 413-428; Ballodore Pallien in 
necessary to consider whether the //ague /{ecueti, 7i (1949) (i.), pp. 630- 
Gex zone was a stipulation m favour 642. In Article 26 of the Peace Treaty 
of a third party. But the Court of 1961 Japan agreed to conclude with 
added that aitboush it could not be any State which had signed or adhered 
lightly presumed that stipulations in to the United Nations Declaration of 
favour of a third State had been January 1, 1942 (Treotp Varies, No. 6 
adopted in order to create a legal (1042). Cmd. 6388), but which was not 
right in its favour, there was nothmg a signatoi^ to the Treaty of 19J1. a 
to prevent contracting parties frogi bilateral Treaty of Peace on the same 
effectively creating rights in favour or substantially the same basis as the 
of third parties. The Court {minted Troatv of Peace of 1961. Quatrz, did 
out that the question of the existence that Article confer a legal right upon 
of a right acquired under a treaty anv pf those States f 
between other States must be decided ■ $ee below, { 680, but note the 
in eaoh partiottlar case : Series^A/B, Ami^oan interpretation of this olause. 
No. 46, p. 147. See also Order of * Do the question of the effect of 
August 19, 1929 : Series A, No. 22, somf treaties on nationals of States 
p, iO. For instances of piovisions in whin are not parties to these treaties 
treaties in favour of thiid States tee see (Izpitant, Aes iraitii de draU pHvd 
AkfUdee 109 (Denmark), 116 (Russia), danAleur applicaUoH awe naiwkawc 
and *'368 (Switaerland) of the Treaty dee Aate (1928), On the assign- 
of Peace with Germany of 1919. ability of treaty rights see BCarni in 

> The matter is ej^ustively dis- 30 (1963), pp. 475^78. 



IIKPECT OF TEBATIB8 


927 


United States Of 1901, and the HayoVarilla Treaty betnraan 
the United States and Pan&ma of 1903, provide that the 
Panama Canal shall be open to vessels of oonuneroe and of 
war of all nations, although Great Britain, the United States, 
and Panama only are parties.^ Thus, further. Article 6 of 
the Boundary Treaty of Buenos Ayres of Septembei* 16, 
1881, provides that the Straits of Magellan shall be open to 
vessels of all nations, although Argentina and Chile only 
are parties. The question must he answered in the negative. 
Nothing prevents the contracting parties from altering such 
a treaty without the consent of third States, provid^ the 
latter have itot in the inoantiine acquired legal rights 
through the unanimous impUcd uonoent of all concerned.* 

It has been assorted * that if a treaty stipulates for a 
right for third States, and they make use of such a right, 
they thereby acquire a legal right for themselves so that 
the treaty cannot be abrogated without their consent. It 
is argued that, having accepted a right which was offered 
to them, they cannot be deprived of it against their will. 
This would be so if the contracting parties really intended 


< »boT«, t 184. 

• The case of treatio* inteutipf} to 
make an 'international settlerornt' 
{mse Roxburgh, op, rif., pp. 61 * 00 ) 
would Heem to be a cano of unanimous 
implied consent. With regard to 
the Convention of 1860 between Great 
Britain, France, and Hnaaia whereby 
Russia undertook not to fortify the 
Aaland Islands (which was mentioned 
in the third edition as an instance 
of the point under discussion), it 
ahodd be noted that the Committee 
of Jurists appointed by the ('ouncil 
of the League took the* view {Off. J., 
Special Supp]., No. 3, pp. 17-19) that 
this convention, embo<iying * a settle- 
ment regnlating European interests 
. . . constituted a special international 
status ... for the Aaland Islands/ 
and that * until these provisions arc 
duly replaced by others, every State 
interested has the right to insist 
upon eomplianoe with them.* They 
were replaced by a Convention of 
October 20, 1021, between ten States, 
not inoludiing Russia; see above, 
§ 206, and below, vol. ii. { 72 (8), and 
Slruffp, i. p. 22, for biblio- 


graphy of Swedish, Finnish, and 
general literature upon the Aaland 
lalands question. See also Suon- 
tausta in ZeiUichnft a,o,}i,\\, 13 

(1951). pp. 741 '752. It i.s particularly 
in connection with those treaty restric- 
tions upon the use of State territory, 
which many writers (including the 
author, >{00 above, §§ 203-208) call 
'servitudes,* that parties other than 
the (larties to the onginal treaty ate 
likely to acquire an intercut in their 
preservation: see McNair m B.F., 
1926. pp. 1)1-127 In the Advisory 
Opinion on the SitUus of iSouth^West 
Africa the International Court of 
Justice construed Article 22 of the 
Covenant of the League of Nations as 
creating * an international status * for 
the mandated territories : LC,J, 
Report^i, 1950, p. 137. And soe the 
Separate Opinion of Judge McNair for 
detailed refetenw to the report of the 
Commission of Jurists in tho case of 
the Aaland Islands : iM,, pp. 153- 
164. Sei* also above. $ l>4r. 

* Diena in Z./., 25 (1916), pp.. 
14-22. 
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to, oCfer suoh a right to third States. But* there ia room 
for the view that if the ooatrahting parties had intended to 
do so, they probably would have embodied a stipulation in 
the treaty acoording to which the third parties concerned 
could ucc^e to it.* 

§ 522a. Hie rule that treaties cannot validly impose 
obligations upon States which are not parties to them 
follows clearly &om the sovereignty of States and from the 
resulting principle that International I^iw does not as yet 
recognise anything in the nature of a legislative process by 
which rules of law are imposed upon a dissenting minority 
of States. However, in proportion as international society 
is transformed into an integrated community, a departure 
from the accepted principle becomes unavoidable, in pai- 
ticular in the sphere of preservation of international peace 
and security. The Covenant of the l/»ague of Nations, 
without expressly imposing obligations upon non-members 
in fact asserted the right of the Ijeague to compel them to 
assume some of the obligations of the Covenant with reganl 
to the settlement of their disputes with members of the 
League.* It also asserted the right of active intervention of 
the League in disputes between non-member States.* Article 
2 of the Charter of the United Tfations lays down that the 
Organisation shall ensure that Slates ivhich are not memlx'r^ 
of the United Nations act in accordance with the principlch 
of the Organisation so far as may be necessary for the 
maintenance of international peace and security. This is a 


* A treaty between two 
ran never invalidate a Htipuiation 
in a treaty between one of the 
contracting part ire and a third 
State, unleeH the latter cxproealy con 
eenta. If, for inatanor, two States have 
entered into a deleoaivo alliance, and 
one of them afterwards conclndes a 
treaty with a third State according 
to which all ronflicta without ex- 
ception fl^ll be settled by arbitration, 
the previous treaty of alliance 
rentaina valid, oven in the case of 
war breaking out between the third 
States and the other paity to Uie 
alUanee. See below, { 578. Therefore, 
when in 1911 Great Britain eon- 


trroplatrd entering into a treaty of 
general arbitration with the Umtefi 
States of America, aooordnig to 
which all differences should lie 
decideil by arbitration, she notiiietl 
.lapan of her mtootion, on account 
of tile existing treaty of allianoe, and 
Japflgi consenterl to substitute for the 
obi treaty a new treaty of aRianor, 
Artife 4 of which stlpnlates that 
the alhaore shall never ooncero* a 
war With a third Power with whom 
one if the allies may have concluded 
a tnmty of general arbitration. 

»4rtlolel7. BeevoLIlf 
* iMi. 
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mandatory provision which, upon analysis, constitutes a 
claim to regulate the conduct of non-members to the extent 
reqtlired for the fulfilment of the object of that Article. It 
cannot be admitted that the International Court of Justice 
or any other organ of the United Nations established under 
the Charter would be at liberty to hold that action taken in 
pursuance of Article 2 is contrary to International Law. 
Both the Covenant of the League of Nations and the Charter 
of the United Nations must therefore be regarded as having 
set a limit, determined by the general interest of the inter- 
national communit 3 ^ to the rule that a treaty cannot impose 
obligations upon Stales which are not parties to it.^ With 
regard to the Charter the International Court of Justice 
held, in effect, in the Advisory Opinion in the case con- 
cerning Injuries to Officials of the United Nations,^ that one 
of the effects of the Charter was to confer upon the United 
Nations the right to bring an international claim also 
against States which are not members of the United Nations. 
It has also been suggested above that Article 102 of the 
Charter relating to registration of treaties produces indirect 
legal effects in relation to non-member States iiuismuch as 
they cannot invoke before an organ of the United Nations 
a treaty to which they are a party and which has not been 
registered.® 


^ Sae Kunz in 41 (IS47), pp. 
119-126 ; Jei»np» ibuL^ pp. 386-391 
The obligation, it will be noted, is 
not a direct i>ne. However, inaa- 
maob as a legal rule is oonoeived as • 
precept of conduct enforced by ex- 
ternal sanction, the difference is one 
of form rather than of substance. 
Article 14 of the Opium C<mvention 
of 1931, in fiaot, although not in law, 
imposes obligations upon States which 
are not parties to the Convention 
inasmuch as the parties are under 
an obliflpstion to stop imports of 
o«rtain wigs non-parties who have 
exceeded the estimates of the maxi- 
mom quantity of drugs allotted > 
them. See StaricoS in 3rd 

ser.j 18 (1936), p. 90, See also Kelson 
in JwittUekti ZeiUckrifit 1934, 


pp. 420-43:^. who points to cases such 
as that of Panrig in which the con- 
tracting parties imposed duties upon 
a future State created by treaty. See 
also the Resolution on German Assets 
in Noiitral Countnes included in the 
Final Act c»f the Pans Conference of 
October 21, 1945, on Reparations 
(Cmd. 0721, p. 13) : * The Conference 
unanimously resolves that the coun- 
tries which remained «tioutral in the 
war against Germany should be pre- 
vailed upon by all suitable means to 
recognise the reasons of justke and of 
international seourity policy which 
motivate ‘ the various Powers 'in 
their efforts to extirpate the German 
holdings in neutral countries.* 

* above, pp. 22, 407. 

• See above, §5186. 
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MBANS 07 SBCUBING PERFORMANCE OF TREATIES 

Vattd, a. SiSSa-Sei-Balt. { IlS-Ijiimnoi). | lS4-I%Ulimor«, li. RM-6Sa 
— BlimtadiU, {) 425-441— FauchOle. {$836-835 {7)-8ibert pp. 288-307 
— P)radier-Fod4i4, ii. {{ 1166-1160— Rifier u. pp. 04-97— Ny«, U. pp. 51A 
620— Da Lonter, L pp. 601-606 -Rouateau, pp. 439-460— Calvo, iiL {{ 1638 
1643-7ion, ii {{1018, 1010. and Codf. {{ 780-796- -Uarteoa, i { 116- 
Nippdd. op. oil., pp. 212-227— Crandall, op. eil,, $ 7 — Idman, Lt ItatU dt 
garanlit (1013), pp. 10 40— Hejriasd, IM BtiKMdhmg itf bwhtm Khetn- 
tanda in Stior-Somlo’a Handhieh det VUktrrtehIa (1923), pp, 37-74— Satow 
In CambrUgt Bitlorieal Journal, i (1926), pp. ^-318— Wild, Sanehant 
and Trtatg Bnfitremant (1934) — Frangulia, TUorta ft praltfut. dot IratUi 
tnUmoHonanu (1036), pp. 189-206— Wnght in A •'?. Proceeimgt, 1932, 
pp. 101-119. 

§§ 523-52.). Among the meano to secure the |)erformance 
of treaties are — ^in addition to the now obsolete recourse to 
oaths and hostages — charges, occupation of territory, guar- 
antee, and, above all, the various means of enforcement by 
inteniational action. 

Oaths are a very old means of securing the perform- 
ance of treaties, which was constantly made use of not 
only in antiquity and the MidcOe Ages, but also in modem 
times. For in the sixteenth and seventeenth centuries, all 
important treaties were still secured by oaths. During the 
eighteenth century, however, the custom gradually died out, 
tlie last example being the treaty of alliance between 
France and Switzerland in 1777, which was solemnly con- 
firmed by the oaths of both parties in the oatliedral at 
Solothuro. 

Hostages are as old a means of securing treaties as 
oaths, but*they have likewise, for ordinary purposes' at 
least, become obsolete, because jbhey have practically no 
value at all. The last case of a tfeaty secured by hostages 
was the Peace of Aix-la-Chapelle ^ 1748, in which hostages 
were stipulated to be sent by Eigland to France for the 
purpose of securing the restituticn of Cape Breton Island 

< OoaeeniBg hastaoM novsdsyi taken in time of war w* balov, rd. ii. 
11268,269. 
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to tlie latter. The hostages sent were Lord {Sussex and Lord 
Cathcart, who remained in Frwce untU July 1749.* 

• The pledging of movable property * by one of the con- 
tracting parties to the other for the purposes of securing 
the perfonnance of a treaty is possible, but has not freguently 
occurred. Thus, Poland is said to have pledged her crown 
jewels once to l^russia.^ The pledging of movables is 
nowadays quite obsolete, although it might on occasion be 
revived. 

§ 626. On the other hand, the practice of creating aCluigM. 
charge upon some or all of the assets of a contracting State, 
and particularly upon its revenues, to secure payments due 
under a treaty is increasing * ; for instance, Article 248 of the 
Treaty of Peace with Germany of 1919 and the ‘ Dawes Agree- 
ment ’ of August 1924,** between the Reparation Commission 
and the German Government, relating to security for the 
payment by Germany of reparations. 

§ .'>27. Occupation of t(*rnlory, such as a fort or a whole Ooc«p»- 
province, as a means of securing the performance of a treaty, 
has frequently been made use of with regard to the payment 
of large sums of money due to a State under a treaty.* 
Nowadays such occupation is often resorted to in connection 
with treaties of peace providing for the payment of a war 
indemnify, as well as for other reasons. Thus, the preliminary 
Peace Treaty of Versailles of 1871 stipulated that Germany 
should have the right to keep certain parts of France under 
military occupation until the final payment of the war 
indemnity of five milliard francs. 

Again, the Treaty of Peace with Germany of 1919 provided 
that ‘ as a guarantee for the execution of the present treaty 

> For an >nten»ting account of * Sea Vattel, ii. { 241, and Philli- 
hour the taking of hostages frequently mom, it. { 6$. 
developed, through the so-called * See literature cited above, } 166a. 
etulode* fmigorum, into treaties of * Perl. Aqxrs, Hiso. Mo. 17 (1824) t 
guarantee, see Lutteroth, thr Onttl Omd. 2870; A 18 (1825), Snppl., 
un HtehUUlM (1822), pp. 207.:)9. pp. 2.7.62. 

And see Wild, op. rtf., pp. 96-101. * See Robin, Dt* ocmpnlMiis Milt- 

Im'rti e» dehors dtt ocenpoftoas ds 

* For a pledge of immovable guerre (1813), particularly pp, 471- 
proparty see the case of Wiamar, 482, 886-706, and other literature 
ahova f 171 (3). oited abova, f 443. 
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by Qfteaumyt t^l» Gennwi territoiy situated to the vest of 
the Rhine, together with the* bridgeheads, will be oooupied 
by Aliititi and Associated troops for a period of fifteen yean 
from the coming into force of the present treaty.' * 

§ 62fi. A foequent means of securing treaties is the guar- 
antee of other States not directly affiscted by them. Such 
a guarantee is in the nature of accession " to the treaty 
l^aranteed, and is a treaty in itself— namely, the promise of 
the guarantor, .siionld occasion arise, to do wliat is in his 
power to compel the contracting party or parties to execute 
the treaty. In tliis category there must be included the 
various Minority Treatite eoneluded m and after 1919 and 
placed ' under the guarantee of the League of Nations. ' * 
The guarantee of a treaty is only one species of guarantee in 
general, which will be discussed below, §§ .‘»7t-576n. 

§ 528a. Reference should also be made to * (i) the economic 
and other sanctions contained in Article 16 of the Covenant 
of the League * and the various comprehensive measures of 
enforcement which form the subject-matter of Chapter VII 
of the Charter of the United Nations^; (ii) the 'measures 
of an economic character’ which members of the Inter- 
national Labour Organisation a{g authorised to take against 
a member which makes default in ita obligations under 
Labour Conventions binding upon it * ; (iii) the embargo 


^ Alitole 428. See below, vol. ii. 
{277 (n.). For the Agreement on 
the Bvftonation of the Kbmeland of 
April 30, 1929, eee Treaty Senee, 
No 18(1931). Cmd 3798 The Treaty 
of Peace with ilapan of lOfit pro\i<led 
for the withdrawal from Japan of all 
occupying forces within ninety days 
of the treaty coming into force 

* See below, { 632« 

* See above. 1 340d. 

* See below, vot. ii. { 82e. Fol- 
lowing upon the unilateral repudia- 
tion by Germany of the diaarmament 
olauiea of the Treaty of Vereaillba 
and the condenmaiion nf her action 
hf the Cemnefl of the League of 
Natioiu the latter appointed a (Com- 
mittee entnutedi inkr oho, with the 
teah defiuing the economic and 
dnaneiil ineaaurei to be applied 
againat Statei, whether membere 


of the League or not, endangenng 
peaf<» b> the undateia) repudiation of 
their international obligations : L.A'. 
Monthly Summary, April 1936, 16, 
p 84. For the answer of the Com- 
mittee to the o6ect that the Ootinoil 
may, in appropnate caaea, recommend 
economic and financial measures see 
iW., p. 148 From sanction for the 
breach of a treaty there must be 
djstinguiahed toruimation of advan- 
tage! aocnilng under the treaty, or tbe 
nmlfty of acts oonatitoting a violation 
of tie treaty. Tbe Preamble to tbe 
Qeniral Treaty for the Henuneiation 
of \w (which lays down that a State 
whi<i) breaks the treaty shall be 
depftved of its benefita) ia an example 
of ilf former (see vo). ii , p. 62 (n 


* see Artiolea 39*60, 

* ^ above, 1 34Cj(r. 
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upon imports in rolatioii to a countiy which has exceeded 
the estimate of dangerous ‘drugs to be exported to it in 
acoordance with the prorisions of Article 14 of the 
mention of 1031 for Limiting the Manufacture and Regulating 
the Distribution of Narcotic Drugs * ; (iv) the, wmewhat 
limited, sanctions of Chapter VIII of the Havana Charter 
of the International Trade Organisation of 1048, the effect 
of which is to release Members 'from all or some of the 
obligaticms to the Member who has acted in violation of the 
Charter * ; (v) the expulsion from or suspension of member* 
ship of various international organisations, a measure which 
often involves deprivation of rights under the treaty in 
question*; (vi) sanctions, of varying character, which may 
be imposed by the High Authority of the European Coal and 
Steel Community both upon States and upon individual 
enterprises.* 


IX 

PARTICIPATION OF THIRD STATES IN TREATIES 

UaU. $ 114- l\heaton, § 2(>8-~HeiIter, § 8S— FauchiUe, §§S23 i3), 833, 834— 
pjadicr-Foder^, u. J§ 1127-1150— Rivier. u. pp. 89-03— Rousseau, pp. 274- 
28r>-CaIvo, m §$ 162M62() -Fiore, ii. §§ 1026 1031— Martens, i. § 111— 

ISceile, ii. pp. 379-383— Aiurilotti. pp. 428-432— McNair, Chapter 8— 

Harvard Research (1035, Part JIL), pp. 812-843— Zannim, Hadeswne of 
trQUat% tnUrnaztonab (1940)— Kelj^n m Feme de droU, 10 (1030), pp. 

280-280. 

§ 529. Ordinarily a treaty creates rights and duties be-lntaral 
tween the contracting parties exclusively, accordix^ to 
principle jMcta tertiia nec nocent nec prqsunt, which hastioa. 
already been discussed.* Nevertheless, third States may 
be interested in such treaties, for the common interests of 
States are so interlaced that few treaties between single 
members can be concluded in which third States have not 
some kind of interest. But such an interest, all-important 
as it may be, must not be confused with participation of 
third States in treaties. Such paitidpation can occur in 

^ See, for iostance, Mow, p. 1003. « see Jeoks io 5. F., 22 (1045) pp. 25-27« 

* See Fawoett in Fsar Book of * See Articles ^-02 of the ^ueaty of 

WrM Affam, 1951, p. 287. April 18, 1061 (see above. § 89k). 

* For a survey of these provisions * See above^ 1 622. 
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At# djfbMDt forma— iiM4ely» good offioes, oiodiation, inter- 
vmttion, aooMsion and adhoeion. 

0(m 4 { 630. A treaty may be concluded with the help of the 

good offices, or through the modiation, of a third State, 

•0«»> whether those offices be ashed for by the contracting parties, 
or be exercised spontaneously by a third State. Such third 
State, however, does not necessarily, either through good 
offices or through mediation*, become u party to the treaty.* 

latwrao- § 631. A third State may participate in a treaty in such 
a way that it interposes dictatorially between two States 
negotiating a treaty, and requests them to drop, or to Insert, 
certain stipulations. Such intervention does not necessarily 
make the interfering State a party to the treaty Instances 
of threatened intervention of such a kind are the protest 
of Great Britain against the preliminary peace treaty 
concluded in 1878 at San Stefano^ between Russia and 
Turkey, and that of Russia, Germany, and Fiance in 18U5 
against the peace treaty of Sbimonoseki between Japan and 
China. In so far as such inteivention amounts to a threat 
of force, it is prohibited by the Charter of the United Nations. 

AecMdoo. § 632. Accession is the formal entrance of a third State 
into an existing treaty, so that it becomes a party to the 
treaty, with all rights and duties arising thereform. Such 
ftco^on can take place only with the consent of the original 
contracting parties.* Very often the cuntractmg jiarties 


> The difference between good 
ottifiCB and oiedietjon u discuseed 
below, vol. li { 9 

* 8m abore. f 135 (2) 

* See Ji (1995) p|> 457 453 
Details coneemmg interventioii have 
been given above, ${ 134 138 ; see 
glso b^w, vol. 11 }50. Note also 
intervention which takes the form of 
dfotatorial insistence by State A, 
aetpuea5ed in by State B by treaty, 
that certain treaties between Siatee 
B and C shall be abrogated by 
State B; «ee Article 292 of the 
tnmty of Peace with Germany of 
1919 . 

* For a dear aifinnation of the 
jffinolple that there is no rkht of» 
aeoessmh a|Mn from the proyidi^ 
the treaty, see the ease conceming 
Golem Oirmm Jnkrati in Poliih 


rpjter {P C I J„ Senes A, No, 
7, pp 28 29) Such oonsont ma^ be 
gnen subsequent to the conclusion of 
the Treaty, as, for mstanoe. in the 
North Atlantio Treaty of April 4 
1949 which provides, u Article 10 
that the part^ may, by unanimous 
agreement, invito any other European 
State possessing the necessary quali- 
fications to accede to the Treaty 
(G.N t,8., 34 p. 248). The General 
Agreement of October 30, 1947^ on 
Tanfls and Trade lays down, in 
Article 33, that accession may taki;. 
place, I der alio, by * a government not 
party 1 1 this Agreement ... on te^ 
to be Lgroed between such govern- 
ment ind the contracting j^ies' 
65. p. 194) This Hoee not 
oecesse Kly mean * all the contracting 
parties^ 
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provide ezpreesly that the treaty shall be open to the 
accession of a certain State or States. The s6*called law* 
making treaties, such as the Declwation of Paris or the 
Geneva Conventions, for example, regularly provide that all 
such States as have not been originally contracting parties, 
shall have an opportunity of acceding. Unless otherwise 
provided in the treaty, accession may be effected any time 
after the treaty has been concluded or its text established 
(as in the case of a treaty adopted or approved by a Resolu- 
tion of the General Assepibly of the United Nations).* 

§ 533. Adhesion is occasionally defined as such entrance A ihwieii. 
of a third State into an existing treaty as takes place either 
with regard only to a part of the provisions, or with regard 
only to certain principles, laid down in the treaty. Whereas, 
according to some, through accession a third State becomes a 
party to the whole treaty, with all the rights and duties 
arising from it, through adhesion, as defined above, a third 
State becomes a party only to such parts or principles of 
the treaty as it has adliered to. However, whatever may 
have been the reasons which originally prompted the dis- 
tinction between accession and adhesion, it no longer 
corresponds to practice. The two terms are used inter- 
changeably.* 


* Tt ia oceaaioDally maintainod — as. 
for inatanoe, in Article 9 (6) of the 
Harvard Draft Convention — that a 
State can accede to a treaty only after 
that treaty haa entered into foroe. 
liany treaties oontaiif provisions to 
that cffcot. See, t.g,, the Genera) 
Treaty for the Renunciation of War 
of August 27. 1928 ; the Geneva Oon* 
ventions of 1949 ; the Convention of 
July 29, 1935, concerning the Regime 
of the Straits (Hudson, Legi4ai%tm, 7, 
p. 399): and many others. However 
it is believed that the majority of 
treaties follow the opposite principle 
(see Lauierpaoht, Rfport on iKt !jam 
of Treaiiet, fiUernational Law roin- 
mMon. A/GN.4/03, 1953, pp. 9^.92). 
Many treaties might never enter Ato 
force but for the fact that aoeessiona 
have brought the number of States up 
to that required by the treaty for ita 
entering Jnto force,* In some esses 
aooessfon is the only means for the 


entry of a treaty into force — as in the 
case of *he Gonvention on the Privi- 
leges aiid Immunities of the United 
Nations, approved by the General 
Assembly on February 13, 1946 
( V.N T,8, 1 , p. 16), or the Convention 
on the Privilegea and Immunities of 
the Specialised Agencies, appro\' 0 d 
by the General ^^mbly on Nov* 
ember 21, 1947 {ibid,, 33, p. 261). 
Accessions and adhesions normally 
do not require ratification, but they 
are sometimes expressly made subject 
to ratification : see above, $ 512, and 
Report made to the Council of the 
Le^e and circulated to the AsMmbly 
in wptember 1927 (riaseniMy Doee- 
fMfUi, A, 12. 1927. V.). 

* Although the Frracb text uses 
the term ' adb4rion.* iha oflioiel 
English versioQ speaks of * aeoeasion.* 
On the question whether there Is a 
substantial difieranee between the 
two terms see 8atow» {737; fefer* 
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AXmATIOK ANP PISSOLUTION Of TRBAllBS 

V»tM, tt. K IM-205— Han. | IIS— Werthk*. i. pp. 2eS-SS7-~U«tciiM 
S 134~-WfaMtoii, «. } I37a-WhMton, {27S-Moon, v. §f770-7‘f8~> 
Hyd«. iL K SaS-OSl —Fenwick, pp. 330.360 -BlunteoUi, {(4M-461— 
fieffter, { 90— fauchille. JJ MS-SOO-Wbert, pp 331-3U~Pndier FudM 
li. {$ 1300-1313— M«rignbM, li. p. 788— Rivier, li. 1 6S— Njr», li. pp. S31-638 
— Oelvo, iii. j} 1662-1668— Cruobage, L K 878, 677— Gavaflierf, pp. 361-348 
— Fwie, ft. is 1047-1052— Ouggenbeim, pp. 104-122— NippoU, op. eil., 
pp. 2S6-248-Aiisn(itti, pp. 430-468-UlMa)r, Chepten, 31-36, 39-43- 
Ronmeeu, pp. 487-630 — Leuterpaoht, Tie Ftutthon of /<aw, pp. 270.288— 
Scelle, ii. pp. 390-437— fommi Jttteareh (1938, Pert III.), pp 1077-1126. 
1101-1173— Hoijer, Lt» IraUii lelernaftonaiix (1928), u 43()'464— Schinidt, 
OeUr dit v&ktrrecMkhe CJanoula ‘ rettis etc elantiiiu ' etc. (1007) — Keuf- 
menn. Dm IFeteii dee Folkerrecilt und dit Clmuula ' rebus <ie etmUtbus ’ 
(1911)— Bomioci in Z.V,, 4 (1910), pp 449-471— Cnuidall, op. eU., JJ 178, 
180— Le w meech, Dot YoikerredU noth dem Knege (1917), pp. 130-171— 
iMtwpacht, J§ 76-77 — Lord Philhroora, Tiree CeiUuriu of Treaties of 
Peace (1917), pp. 132-140— Repiaerdi Minibelli, I limth d'obbtigaloneli 
ddle norm gnruttcbe inlemaitonalt (1922), pp 118 133 -Bertram, Die 
AnfieAung dtr nMerreehtlithtn Vertrige (191S)--Ooellner, fsi ratieum lies 
IraMs sous ie rdgme de la Soctdli des Nattmu (l«26)-T«>bin, Tk* Termm 
Uou of Mnittpartite Treaties (1933)— HiU, The Dnetrine ^ rebus etc stanlibiu ' 
in Itdematitmal Law (1934)— Cereti, La Rermone det trattnti (1934)- 
Frengnlis, Thdoneet pratiquedestrait/sudenuihonavt (1636) pp. 120-188— 
Brierip in Oratius Soeiay. 11 (1920), 'pp. 11 20--U<iolgey in AJ, 20 
(1028), pp. 346-383— Gerner, ibid, 21 (1927), pp. eWSIO-Fuoher 
IFiIliaine. i4»A, 22 (1928), pp. 80-104 -MoNeir in Hague Reeueil, rol- 22 
(1928» (2). pp. 468-636, end ibid., vol. 43 (1933) (1). pp 280-280 -Brelle, 
ibtd.. voL 46 (1933) (4), pp. 469 482-Rey, ibtd, 48 (1931) (it.), pp. 
816-700- Giwt m R.a , 37 (1030), pp. 2H7 311-41anir>r in hwa Lair 
Retneu. 19 (1933-19.14), 312-329— Fairmen in d J 4 20 (1938), pp. 219 230 
— Whitton m R.I. {Pans), 18 (1036), pp. 440-486- Engcb m R.l . 3«1 ht., 
toI. 20(1939), pp. 629-888, 708-747-^ewup in d-J., 41 (1947), pp. 394-401 
—Berger in bsUrreiehssrke ZeitsrknpfUr bffenlltckes Reekt, 4 (1961), pp. 
27-01. And «ee the extensive literature cited above, f 167o (n.), in connec- 
tion with Article 19 of the Covenant. 


§ 634. A treaty may teminate in four different ways : it 
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The gronnds of expiration of treaties are, first, expiration of 
the time for which a treaty was concluded, and, secondly, 
ocoonenoe of a resolutive condition. Of grounds of dissolu- 
tion of treaties there are three — ^namely, mutual eonsent, 
withdrawal by notice, and vital change of circumstances. 

In contradistinction to expiration, dissolution, voidance and 
cancellation, the performance of treaties does not terminate 
their binding force. A treaty whose obligation has been 
performed is as valid a.s before, although it is then of his- 
torical interest only.^ 

$§ 535>53fi. All such treaties as are concluded for a certain Ezpint* 
period of time only, expire with the expiration of such 
time, unless they are renewed or prolonged for a further Expin- 
period. Such time-expiring treaties are frequently con- ^!L" 
eluded, and no notice is necessary for their expiration, 
except when specially stipulated. 

A treaty may, however, be concluded for a certain period 
of time only, but with an additional stipulation that the 
treaty shall, after the lapse of such period^ be valid for 
another period unless one of the contracting parties gives 
notice in due time.^ 

§ 537. A treaty, although concluded for ever or for a Hntoml 
period of time which has not yet expired, may nevertheless 
be dissolved by mutual consent of the contracting parties.' 

Such mutual consent can be evidenced in »hree different ways. 

First, the parties can expressly and purposely declare 
that a treaty shall be dissolved; this is rescission. Or, 
secondly, they can conclude a new treaty concerning the 
same objects as those of a former treaty, without any 
reference to the latter, although the two treaties are in- 

^ In 10 fur u it oreatea or transfers dmtral hy notice see the British 

rights in rem (what Westlake called Denunciation of the Sixth Hague 

a dtapoaiiivt treaty, e.g. a treaty of CkinTention (see below, vol. ii. { 

cession), it sets up a permanent state p. 335), and withdrawals from the 

of affairs ; in so far as it merely League under Article 1 of tiie Gove* 

oreates rights t» ptraonam, they a«e nant (see above, { 1676). And see 
satisfied when due performance is Hapisardi-Mirabetlt, op. cit., pp. 61- 
given; in neither case (it is suo- 84. 

mittsd) is it necessary to say that ’ See the observations of Judge 
the validity of the treaty continues. Read in the SUUns of 

■ the Washington Treaty of Africa case, LCJ, Rtp&rts 1950, 

1922 mr the Limitatiton of Naval p. 107, in oonneotion with the disaoltt- 
Annament For iostaacss of with- tionof the League of Nations. 
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oonsiatent with Aaoh othw. This is substitution, and in 
such a csss it is obvious that the treaty previously con- 
cluded was dissolved by tacit mutual consent. Or, thirdly* 
if the treaty is one that imposes obligations upon one of the 
contracting parties only, the other party- can renounce its 
. rights.^ Dissolution by renhnciation is a case of dissolution 
by mutual consent, since acceptance of the renunciation is 
necessary. 

§ 638. Treaties, provided they are not such as are con- 
No^ ^ eluded for ever, may also be dissolved by withdrawal after 
notice by one of the parties. Many treaties* provide 
expressly for the possibility of such withdrawal, and as a 
rule contain details in regard to form, and period, in which 
notice is to be given for the purpose of withdrawal. But 
there are other treaties which, although they do not ex* 
pressly provide for the possibility of witlidrawal, can 
nevertheless be dissolved after notice by one 'of the con- 
tracting parties. To that class belong all such treaties as 
are either not expressly concluded for ever, or are apparently 
not intended to set up an everlasting condition of things. 
Thus, for instance, a commercial treaty, or a treaty of 
alliance not concluded for a fixed period only, can always 
be dissolved after notice, although such notice be not 
expressly provided for. Treaties, however, which are 
apparently intended, or expressly conchided, for the purpose 
of sotting up an everlasting condition of things, and,' further, 
treaties concluded for a certain perio<l of time only, are as 
a rule not terminable by notice, although they can be 
dissolved by mutual consent of the contracting parties. All 
treaties of peace, and all boundary treaties, belong to this 
class. 

^ Vital § 539. Although, as just stated, treaties concluded for a 

certain period of time, and such'tseaties as are expressly or 
impHedly made for the purpose of setting up an everlasting 
condition of things, cannot, in principle, be dissolved by 

^ »boTe» 1 400. On ih«> quettion parti nee FanobiUe, f 860 (1). 
of iba legality of a maoriatioii of * |eo above, ( 635. 
righfti fav one party to a muiyiateral * iU to extinetive preaoHptioo, 
coitTention when that renuadation wbiA if a diflertiit »atter, m ibora* 
opecatea to the detriment of another f 164r. 
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mrithdravat of one of the parties, there is an exception to 
this rule. Vital changes of circumstances may be of such a 
kind as to justify a party in demanding to be released from 
the obligations of a treaty whi<'h cannot be abrogated by 
unilateral notice.* Many writers defend the principle * con- 
ventio omnis intelligitur rebus sic stantibus, and assort ^ that 
all treaties are concluded tmdor the tacit condition re6»a sic 
sUsniibus, In substance— although it has on occasions been 
abused by providing a cloak for lawless violations of treaties 
— the doctrine rebus sic stantibus, when kept within proper 
limits, embodies a general principle of law ns expressed in the 
doctrines of frustration, or supervening impossibility of per* 
formance, or the like. It is in this sense — and this sense only 
• 'that every treaty implies a condition that, if by an unfore- 
seen change of circumstances an obligation provided for in 


* Such a demand can, of courae. 
only be made with regard to execu- 
tory treaties. Execute treaties are 
beyond the reach of such a demand. 
Sometimes exprewi provision is made 
in a treaty for the event of a materia) 
change of circumstances, in 

Article 2J of the Treaty of Washing- 
ton of February 0, 1922, Ibr the 
Limitation of Naval Armament: 
Misc. No. 1 (1922), Cmd. 1627; 
and see above, p. 937, n, 2. Note the 
point made b}* Fischer Williams, op. 
eit., namely, that the true operation 
of a^ vital change of circumstances 
(when it tloes operate) is to produce, 
not an option to one party to with- 
draw from the treaty, but its auto 
matio expiration. See also Ocnet in 
.37(1930), pp 287 311. 

' The principle dates hack to the 
glossalorM, ana has found entrance 
into the doctrine of International 
Law by way of the doctrine of 
Municipai l^w. See PCaff, Dit 
ClauM * r€hu4f aic stanitbus' in der 
Docirin und der futterrtickischen 
O^uUgehting (1898) ; BindewaJd, 
R^chiiwwhichilkhe DartitSImng dtr 
Ciautu ' rtbu9 ne stantitnu ' nvd t* 's 
SteUnnif im BUf(f«rlirhtn (SM^ttbuth 
(1901). For an early formulation of 
the principle, in the sphere f»f Inter- 
national Law, by Spinoaa, see f^uter- 
paoHt In 1927. at pp. 94-107,. 

and tea an aaiiy invocation of it by 


Queen Elizabeth against the Nether- 
lands, in Zouche, Jus ti Judietum 
FeruiU, li. § 4, cited by Briefly, op. eit.^ 
at p. 13, and Ijiuterpacht, p. 171 (n.) 

• »See Bonucci in Z.V., 4 (1910), 
pp. 440-471. Many writers agree to 
it with great reluctance only, and in 
a very limited sense, aa, for instance. 
Grotius, ii. o. 16, § 25, No. 2, and { 27 ; 
Vattel, ii. { 296 ; Klilber, f 166. 
Some few writers, however, diaame 
altogether, as, for instance, Bynker- 
sho^t (JuQssi Jur, public,, ii. e. 10. 
and Wildivvs Institutss of /nler- 
national i. (1849) p. 175. See 
also Strupp, Gruitdvagt, p. 104, who 
mamtaiiu that the afieg^ instances of 
the application of the clausula are 
either cases of necessity (Sotstand\ or 
manifest breaches of law, A good 
survey of the practice of the States 
in the matter during the nineteenth 
century is given by Kaufmann, 
op. cif., pp. 12-37. See also Foster, 
Tkt Practice of Diphmacy ( 1906), 
pp. 209-306. Lamtnasch in Btos 
VftIbemcM nock dm Kti^e (1917) 
maintains that the dIatisHjia is not^ and 
baa never been, a recognised rule of 
customaiy International Law. but 
he attempts to mve on pp, 159-171 
that treaties of akliance and guarantee 
are not binding, or. at any rate, are 
concluded according to the principla 
fc6a4 sic stawtikut (p. 170), 
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the txenJty should imperil the ezistenoe or vital development 
of one of the parties, it should have a right to demand ^ 
to be released from the obligation concerned. Thus con- 
ceived, the doctrine re6us sic stantibus wh^ treated as a 
legal doctrine embodies the same principle which the law 
of various countries has admitted as a ground for dissolu- 
tion or discharge or unenforceability of a contract owing 
to a vital change of circumstances. But the operation of 
that principle is necessarily limited, for the simple reason 
that it is the function of the law to enforce contracts or 
treaties even if they become burdensome for the party 
bound by them. This explains why, m almost all oases in 
which the doctrine rebus sic stantibits has been invoked 
before an international tribunal, the latter, while not 
rejecting it in principle, has refused to admit that it could 
be applied to the case before it. Thus in the case of the 
Free Zones of Upper Savoy and the District of Oex, decided 
by the Permanent Ckmrt of International Justice on June 7, 
1932, France maintained that with regard to the latter the 
change of circumstances had been so great as to justify the 
Court in holding that the provisions in question had lapsed. 
The Court found that ilie changes* relied upon by France 
had no reference to ' the whole body of circumstances — 
circumstances essentially governed by the geographical 
configuration of the Canton of Geneva and of the sur- 
rounding region— which the High Contracting Parties had 
in mind at the time that the free zones were created,’ and 
that accordingly they could not be taken into consideration.* 

* See. however, Fuicber Wilbdroe. op ett , p HHt: (u) Hooptr v, Untifd 
op. ctl., referred to above, p 939. /Vtoletf (1887), Uiut^ States Court of 

* Senee A/B, No 49, p. 168. Cbim^ 22 Ct. €2, 408, Scott, Comb, 

'rhe nsbuB mo Manltlw doctnne p. 470; (lu) Award of the Hague 
appears so for to have received ver> Coiprt of Arbitratioo in the Jnltrut 
little consideration from iniemational on case between '^Hiuuda 

and other tribunals, the following amt Turkey (Wilson, Hague ArhUra- 
references may be given to oases /loi} Cobob ( 1916 ), pp. 313 ^ 315 ) ; the 
where the doctrine, or something docArine was not plmed m thli t^ase, 
ttka it, has come under disotission : but! an exception was pleaded baaed 
(i) Beciaion of the Supreme Court of on i/oree majmtB ; (Iv) Advisory 
Switxerland upon a treaty in a dis- Opinion of the Permanent Court on 
pate between the CanUmB of Lueemf the! French Naiitmaliiif ikenee in 
and^Afgau in 1882, SntBMidungen Tum and iforooco, Senes B, No. 4, 
dee SeliMtlssr HwBdBBgtrkhUf viU P* ( <▼) Becisioa of the Qermsii 
(1882) p. 67 (etted by JUu^mann, StallageHohtsbof of Jane 20, 1226^ 
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It foUowB ftoiD the principles as stated above that the 
clause re6us s»c stantibus not give a State the right, 
inamediately upon the happening of a vital change of 
eireumstances, to declare itself free from the obligations of 
a treaty, but only entitles it to claim to be released firom 
them by the other party or parties to the treaty. Accord- 
ingly, when a State is of the view that the obligations of 
a treaty have, through a vital change of circumstances, 
become unbearable, the proper course for it is first to 


UK a dispute between Pniasia and 
Bremen, where the dawmla waa 
hdd to be applicable to treaties but 
was not applied in that particular 
ease : Buuetin de VlnMthtt Inter- 
midiairt inUrntUtanale, 14 (1920), 
p. 289; Jwrutuche Wocheruchttfi^ 
troL 54. p. 2478; Annual DigtM, 
1925-1926; (vi) MM. Bothsrhild 
si Hom V Chut^rmemevU dgyptien 
in Oaxetle du Tribunaux Mixtea 
d^SgypU, August 1925 ; 52 ClunH 
(1925), pp. 1090 1105, and 53 Clunel 
(1926), pp. 754-766; Journal des 
Tribunaux Mixiee, No. 486 of May 1, 
1926; (vii) In Canton of Thurgav v. 
Canton of St. Ootfsn, the Swiss Federal 
Court refused, in Febniarv 1928, to 
apply the doctrine on toe jnt>und 
that the servient Canton failed to 
invoke it at an earlier stage and also 
because of the trifling character of 
the changed circumstances : Annual 
DigeH, 1927-1928, Case No. 289; 
(viii) Judgments of the Permanent 
Court of International Justice of July 
12, 1929, in the oases of the Serbian 
and Brazilian Loan$ m France As 
under (iii) above, the doctrine was 
not pleaded to nomine, but the ex- 
ception of force mnjmrt was invoked : 
Series A, Nos, 20-21, pp. 39 and 120 ; 
(ix) Barca-PcUerae Railway Co. v. Fiiyo- 
siaiao, where arbitrators appointed 
under a Kesolution r»f the Council of 
the League held, on October 5. 1934, 
that Yugoslavia was entitled to invoke 
changed conditions with regard to the 
in^rpretation of a conceeolonsry con- 
tract: Annual 'Digest, 1 933- ' *34, 
Caee' No. 190. See also Lanterpaoht, 
{I 76-77, for a discussion of instances 
of invocation of the doctrine. 

At the ConfonncQ which preceded 
the idgniagof the Treaty of Lausanne 
of Im xiBkey baaed her daim 


lor the abolition of the system of 
capitulations in part on the rebus sic 
stantibus principle, which wm also 
being pleaded on tehalf of China for 
a simUar purpose: see Woolsey in 
AJ., 20 (1926), pp. 346-363. Other 
iDstanoes of the recognition by a 
treaty of a change of ciroumstaooes 
will be found in Article 31 of the 
Treaty of Peace of 1919 with QermMy 
as to the abrogation of the nentralisa- 
tion of Belgium (see above, f 99) and 
Article 436 of the same treaty (to 
which Switzerland is not a party) 
regarding the status of the neuiralisM 
zone of Savoy and the free zones of 
Upper Savoy and the Gex district, at 
to which see Waldkirch, Artikel 436 
dts Versailles V ntragss in seiner reehh 
Itchen Bedeutung 0924), pp. 26-30, 
and above, § 207. For the Turkish 
Note of Apni 10, 1936, setting 
forth, without expressly invoking 
the clausuia resins sic stantibvSt the 
reasons <wsitating the revision of 
Article 18 of the Straits Convention, 
see Off. J., 1936, p. 504. In December 
1932 the French Chamber of Deputies 
invoked the principle rebus sic stantibus 
* as recognised in public mtemational 
law, treaties and conventions * in o<m- 
neotion with the question of inter-alHed 
debts: D^ats ParlementairesSShnmher^ 


p, 3686 , Z.6.V., 4 (1934). p. 146. In 
1947 Egypt brought before the Secur- 
ity Oouin^ the question of the pres- 
ence of British troops in Egy]^ in 
pursuance of the Aiiglo-EgTptlan 
iVeaty of 1036. which, it was alleged, 
‘ cannot bin<i Egypt any lonm. hav- 


rag ouvuy^u ivs |iurwua«v, 
inoottsistont witii the Charter.^ How- 
ever, Egypt did not invoke the doc- 
trine fsStis sir stantihus. See Brigga 
in A.J.. 43 (1949), pp. 762-769. 
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approach the other party (or partiea), and request it to agree 
to the abrogation of the treaty.* If the party or parties 
thus apj^roaohed refuse to accede to the request — ^which 
ought to be coupled with an offer to submit any disputed 
issue to judicial determination— then the requesting State 
may be justified in declaring that it can no longer consider 
itself bound by the treaty. The refusal to submit the issue 
for judicial determination, is in itself prima facie evidence 
either that the doctrine irebiis sic starUibus has been in- 
voked as a cloak for an intended breach of the law or 
that the State benefiting from the treaty is determined 
to take advantage of a treaty which has lost its legal 
reason of existence. 


^ See Lc^rd PhiUimore. Thne fee* 
iun4$ oj TfMtita of F4ace (19n)» 
pp. 134-139. for a more detailed 
dbctUMion of the tame argument 
At to vanout instanoet of reviaioo 
of treaties by agreement in the 
nineteenth century tee Elbe in Zo T,. 
5 (19311). >p. 269-292, and Crotwell, 
A HUiofjf of Ptaeeful Change tti ihe 
Modem World (1937). See also 
Tobin in A./., 18 (1934), pp. 487- 
505. In the Treaty of Dmrabcr 20, 
1928,. between Great Hntam and 
China, the partipt abrogated all 
provitiont .of the existing treaties 
limiting the right of China to settle 
her* national oustoms tarii! and 
agreed that henceforth the principle 
of complete national tanff autonomy 
shall apply * Treaty Sonet, No. 10 
(1929), Cmd. 3319. See also the 
Treaty between Great Bntam and 
China of January 11, 1943, for the 
relinquishment of extraterritorial 
rights in China (Treaty Senes, No. 2 
(1943) Cmd. 6460). 

A number of commercial treaties 


refer expressly to a change in circum- 
stances as a reason for terminating 
the Treaty. Thus Article 32 (3) of 
the Treaty of Commerce of May 1. 
1934 Part 11. of 

May 19. 1034). between Germany 
hlkd Yngoslayia provides that should 
Gie eeonomio situation on whieh both 
parties relied in eottoluding the Treaty 
uadenm a fuiidamentai change to the 
pmju&e of one party, then the State 


m question may gm three months* 
ttotwe to terminate the Treaty instead 


ot two years' notier. ' »See also 
Article 5 (2) of the Agreement 
regarding the Exchange of Goods 
between Gorman> and the Nether- 
lands Indies of June 6, 1934 
No. 4034). Article 19 of the Ecimomio 
Agreement between Poland and Ger- 
many of November 4. 1935 (Beieke* 
ge^etzblatt. Part 11. of November 16. 
1935), goes so far as to provide for 
the right of denunciation, following 
upon abortive negotiations, in cases 
in which the expectations of either 
pWt.v. which unileriay the conclusion 
of the Treaty, should remain unful 
hl’nd or in which the economic 
messures taken by one party have 
a prejudicial effect upon the other. 
The most -favoured-nation TwMity he 
tween the United States and Ersnte 
of Mav 6, 1936 ( Journal OJ/ieid de la 
H^putliqoe frangatee. May 13. 1936), 
provides in Article 12 (4 and 5) for 
the nght of denunciation in case the 
application of the provisions of the 
Treaty shaU become dangerous to the 
vital Interests of one of the con- 
tracting parties. So also the Treaty 
with HoUand of December 20, 1035 
(HafMeberiehUn of January 16, 1936, 
No. p. Annex). For a survey of 
revisibn clauses in treaties since the 
Firs^Vorid War see Wilson In Andki- 
can Mtiieai Science Revmo, 28 (19S41, 
p. ffql, and Engel, Lee dawde de 
revtaM dems tee traide iniemaiionaet 
mulithiefaiuf (1937). For a survey of 
the lAvIsion damies bi some of the 
receni international organisations see- 
JenUI in E.F.. 22 (1945). pp. 65*68. 
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The principle that a State has no right to liberate itself 
from the obligations of a treaty * without having first asked 
the other party or parties for its release from them, was 
upheld when, in 1870, during the Franco-Prussian War, 
Russia declared her withdrawal from the provisions of the 
Treaty of Paris of 1866 which concerned the neutralisation 
of the Black Sea and imposed a restriction upon her in 
regard to men-of-war in that sea» Great Britain protested, 
and a conference was held in Ixmdon in 1871. Although 
by a Treaty signed on March 13, 1871, this Conference, con- 
sisting of the signatory Powers of the Treaty of Paris — 
namely, Austria, Great Britain, France, Germany, Italy, 
Russia, and Turkey — complied with the wishes of < Russia 
and abolished the neutralisation of the Black Sea, it 
adopted in a Protocol^ of January 17, 1871, the following 
ileclaration : * C'est un principe essentiel du droit des gens 
qu’aucune Puissance ne peut se duller des engagements d’un 
traite, ni en modifier les stipulations, qu’A la suite de 
Passentiment ’ des parties contractantes, au moyen d’une 
entente amicale.’ When on March 10, 1935, and March 7, 
1936, Germany unilaterally repudiated, respectively, her 
obligations under Part V. (disarmament clauses) and Article 
43 (demilitarisation of the Rhineland) of the Treaty of 
Versailles (see below, § ,'>47, n. 4) the Council of the Tjeague 
of Nations, in condemning Germany s action, reiterated that 
declaration.* 

In spite of this declaration, signed also by herself, Rus^a 
in 1886 notified her withdrawal from Article ,*>9 of the 


Treaty of Berlin of 1 878 stipulating the freedom of the port 
of Batoum.* The signatory Powers of the Treaty of Berlin 
seem to have tacitly consented, with the exception of 


^ A rule which Btremed id the 
Preamble to the Covenant (* scrupn* 
lou8 respect for all treaty obligations ') 
and to the Charter of the United 
Nations (establishment of oonditions 
* under which justice and respe < for 
the obligationa arising from treaues 
and other soureee of International 
Law ean be maintained '). 

« See Martens* N.R.O., IS* p. 278 
* Whatever be the merits of this 
deolaration, it oertahily goee too 


far in deolanng that a State can 
only free ilaelf from the obligatiooe 
of a treaty by agreement with the 
other party, for — see below, { M7 — 
a State may cancel a treat> if the 
other part> U> it violates it 

* Off, 1938, p. 861 s rheunvmta, 
1938, p. 98 ; Treaty Series, Germany* 
No. 2 (1936), Cmd. 8134. 

* See Martens, 2iid eer.* 

14, p. 170, and l^lin-Jaequemyiui in 

19 (1887), pp. 97*49. 
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Gmt Britain, who protested. Agwia, in Oetobor im 
Ai28tria*Hiingai7, in defiance of Article fifi of the Tnaiy 
of Berlin, 1878, proclaimed her sovereignty over Bosnia and 
Heraegovina. which hitherto had been under her wupation 
and administration, and simultaneously Bulgaria, in defiance 
of Article 1 of the same Treaty, declared herself independent.’ 
Thus the value of the declaration of the Conference of 
London of 1871 had became doubtful again, until in the 
International Court of Justice an independent international 
court was created with jurisdiction, if given to it by the 
parties, to set aside a treaty obligation which has become 
oppressive as the result of a juridically relevant change of 
oircumstances.* 

XI 

VOIDANCE OF TREATIES 
See the litemtuTe quoted at the commonceinent of § 534. 

§§ 640-544. A treaty, although it has neither expired nor 
‘ been dissolved, may nevertheless lose its binding force by 
becoming void.* Such voidanco may be the consequence of 
extinction of one of the two contracting parties, impossibility 
of execution, realisation of the purpose of the treaty other- 
wise than by fullUment, and, lastly, extinction of the object 
of the treaty. 

(1) All treaties concluded between two States become 
void through the extinction of one of the contracting 

^ Sm above^ 1 50 ; Martona, Wtlhams op. at For a ootiatdem- 
3rd w., 2. pp. 655, 066, ti*m of the doctnnf^ rafrtia tie atamftbttr 
and Blocisaewski in H.O, 17 (1010), aa a general pnnoiple of law ww 
pp. 417449. I^uter^ht, Tke Functum of Lane, 

* For a nuiuto of other instancee pp. 270-285. On the queation of ro- 
of the invocation of the rebnu tie valonaation of mter-State debts in 
iUinitiiw ’'condition see Fauohille, cases of drastic depreciation of cur- 
} 853 (4) 853 (11) Bncrly, op. m., renw sec Mann in B.Y., 26 (1049), 
•tigmta that, if a jundical basia la to pp |86'291. 
be lOQiid for the re^ut tie Maniibim * mt such voidanee must not be 
doetrfne, it ia worth while giving coniised with the nullity of a treaty 
earefol oomdderatioii to the English fh>m its very beginning ; see abqve, 
common law doctrine of firustratioo { 60L Siometimes treaty obUgatlons 
of the objecte of a compact t upon are fondliional upon the happening or 
which see MaoKtntioii, Ths Sfftei of nonfiappenJng of a certain event ; 
War on Controa (1917), and McNair for fistano^ Article 2 of the tUpaUo 
In 35 (1919), pp. 84400, Agnpment between (Germany and 

muinted In 8om Logti BffiOe of Rus^ cf April 16, 1929 1 f^.TJk 
Wof (1020), pp, 78-98, and Fiieher p. M8. 
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parties/ provided that they do not devolve upon the State 
which eucceede to the extinct State. That some toeatiee 
devolve upon the successor has been shown above ({ 82) ; 
but many treaties do not. On this ground all political 
treaties, such as treaties of alliance, guarantee, neutrality, 
and the like, become void. 

(2) All treaties the execution of which becomes impossible 
subsequently to their conclusion are thereby rendered void.* 
A frequently quoted example is that of three States con- 
cluding a treaty of alliance and, subsequently, war breaking 
out between two of them. In such a case, it is impossible 
for the third party to execute the treaty, and it becomes 
void,* The impossibility of execution may be temporary 
only ; in that case the treaty is not void but merely sus- 
pended. 

(3) All treaties the purpose of which is realised other- 
wise than by fulfilment become void. For example, a treaty 
concluded by two States for the purpose of inducing a third 
State to undertake a certain obhgation becomes void if 
the third State of its own accord undertakes the obhgation 
iH-fore the two contracting States have had an opportunity 
of approachmg it with regard to the matter. 

(4) All treaties the obligations of which concern a certain 
object become void through the extinction of such object, 
for example, treaties concluded in regvd to a third State 
when such State merges in another. 


XII 

CANCELLATION OF TREATIES 
the literature quoted at the iH>mmeiicement of $ 534. , 

§ 646. A treaty, although it has neither expired, nor beenCireo'ad* 

* of Ouftcol 

dissolved, nor becomb void, may nevertheless lose its binding I.*.... 

* See //anord Rmardi {hoo, itanlfbus pnnciple, the qauM must 
Purt TIi.)i pp* 1165-116S. uud Hyde amount almost to physical im- 

Jn AJ., 26 (1932). pp. 133 ff. possibility. 

* U ts submittM that to differ- 

•Rtiate Ihis ground of Yoidanoe from * See also abore, { 521« and Hyde» 
lha maru invocatum of the rs^tw sk ti. 1 642. 

VfL. 1. 30 
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foroe by <MU)ceUatioQ. The causes of o«ncei]aiiQn.Me four— 
nuDiely, inoon^tMioy with International Law created sub- 
sequently to the conclusion of the treaty, violation by one 
' of the contracting parties, subsequent change of status of 
one of them, and war. 

bootup § 646. Just as treaties have no binding force when con* 
wiA reference to an illegal object, so they lose their 

binding forqe when through the progressive development of 
International Law they become inconsistent with the latter.’ 

I*** This is illustrated by the abolition of privateering by the 
Declaration of Paris of 1856, in consequence of which any 
previous treaties based on privateering as a recognised 
institution of International Law were ipso facto cancelled, 
provided that all the parties to such treaties were signatory 
States of the Declaration of I’uria.^ On the other han<ii 
subsequent Municipal Law can have no derogating influence 
upon existing treaties.' On occasions, indeed, subsequent 
Municipal Law does create for a State a conflict between 
its treaty obligations and such law. In such a case the 
State must endeavour to obtain its release by the other 
contracting party from these obligations.* It is the duty «if 


^ Ab regards inoonsiatency with the 
Charter of the Unitetl Nations kco 
above, { 603a. And nee above, $ 5(H5. 

’ This uiuat bo maintainoft in 
•pita of the fact that ProtAicoi No. 24 
of the Congress of Pans (aoe Martons, 
16, pp. 708-769) rontains 
the following : ' Sur une obeervatioo 
(fute par MM. les Pl^nipotenliaires 
do ta RtiMie» le Congrto reoonnait 
qoe la pr<6iento resolution, no pouvant 
avoir d’effet retroactif, ne saurait 
invalider lee conventions anterieu^^.' 
This eicpression of opinion can only 
paean that previous treaties with 
sudi) States as were not and would 
not become parties to the Declaration 
of Paris were not ipw faOo cancelled 
by the Declaration, 

* Harvard Rmarck (1935, 
FartllUw. 1020-1044. 

* KtmieipM oourta may have to 
apply the subeequent Municipal Law, 
altKoqgb it oonfliets with previous 
treaty oblations. See abo^, { 21. 
See also (riU Chmke$ Tcbaceo, 11 


Wall. 610; Whitney v. RoberUtm, 124 
U.S. IWK Rotiller v Ihminyuez^ 

1 30 U.S 238 , Scott, Cims, pp. 458- 
462. See also Mour4^ \. (774. It is 
the duty of municipal courts to inter- 
pret municipal legislation in such a 
manner os to avoid, if only possible, 
a conflict with the intomatiomd obli- 
gations of the State. See above, $ 23. 
Moreover, in some countrwa, such as 
France, the Constitution provides 
expressly that treaties validly ratified 
shall have premiencA over anv eon- 
flictmg suhsemient municipal {egisla- 
tioit. Sec aiKJve, J2la. In the 

I States, treaties— which arc the 
I law of the land— oVerride 
flictmg subsequent legislation 
cember-States though not of 
tod States. On the question 
, alter ,a treaty ceases to be Jn 
he relevant Munkupai Uw 
Ml to be efifeotive or not, seif 
n Arvpp, WM., il. p. 662, and 
ti Sochu du vsincs RaimR v. 
Abussht RrmtUi before the 
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a State not to enact or maintain ^legislation which is contraiy 
to International Law. • 

§ 547. Viplation > of a treaty by one of the contracting VioMioii 
States does not ipso facto cancel the treaty ; but it is within 
the discretion * of the other party to cancel it on this ground.’tnw^ 
There is no unanimity on this point, since some make a dis-^**^ 
tinction between essential and non-essential provisions of 
the treaty, and maintain that only vifilation of essential 
provi^ons creates a right for the other party to cancel the 
treaty. Others oppose this distinction, maintaining that it 
is not always possible to distinguish essential from non- 
essential provisions, that the bmding force of a treaty 
protects non-essential as well as essential provisions, and 
that it is for the injured party to consider for itself whether 
violation of a treaty, even in its least essential parts, justifi^ 
its cancellation.* The case is clear when a treaty expressly 

First Ohamber of La Oour de Paris on of Claims, 22 Ct. Cl. 408 ; Hudson, 

January 28, 1926 : Annual Casas, p. 930, and v. VniUd 

1926*1926, Case No 268. Oo the (1926) 279 U.S. 231, afford some 

oonverse caao of the effect of the authority for the view advocated in 
repeal of a municipal law upon a this note.) See also Harvard RoMoreh 
treaty made to facilitate the eiecu* (1935, Part III.), pp. 1134*1144. The 
tion of that treaty see Dickinson, question is essentially one of inter* 
referred to above, at p. 499, n. I. pretation of the treaty, and it is in 

> See Myers in AJ,, 11 (1917), accordance with principle that the 
pp. 794*819, and 12 (1918), pp. 96* party claiming the right to rescind 
161, where a number of treaty should out himself in the position of 
violations are discussed. being able to invoke the authority of 

* This was recognised in 19 U by an ajnntral 'r judicial pronouncement 
the United Sutes Supreme Court in suppoi. of the proposed action, 
in Charlton v. Kelljf, 229 U.S. 447 ; On March 16, 1935, Germany uni* 

^ott, Caunt, p. 415.* laterally denounced the movisions of 

* But not, of course, when one Ardcle 160 (Part V.) of the Treaty of 
party's failure to perform is due to Versailles, limiting the nxe of her 
the illegal act of the other party armed force^ and of Article 173, 
which prevented performance : see which prohibited conscription in Ger- 
the Vote concerning the Faclarg nt many. The reason given was that 
ChortAw before the Permanent ('curt the other parties to the Treaty had 
in 1927, Series A, No. 9. at p. 31. not fyiliUed the obligation to limit 

* The correct view is probably that thmr armaments. For a legal analysis 
expressed by 8th ed., $ 1 16. p. of the (^lerroan thesis see Bruns in 
4(». and Hyde. ii. § 546, according to Schrifirn det Akademie f%r deuUcku 
whom'it is only a failure by one party Beehtt No. 8, 1934. But tee Gamer 
U> * observe a material stiptthition, a and Jobst III. in A.J., 29 (1936), 
stipulation which is material to pp. 669-586. See Doewnanie, 1936 
main object, or, if there are several (1), pp, 68-68, 93-116. See abo 
to one of the main objects ' that International CoooiUation (Pamphlet 

‘"jiistiffes other party in abrogating No. 310, May 1935). On Maieh 7, 
the whole treaty. (Hooper v. United 1936, Germany denounoed the pro- 
8Me» (1887) United States Oooii visioiis of Artlobe 48 and 43 of the 
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provides that it should nol be oousidered brohtti merely 
by violation of one or anotberpart of it. 

The light to cancel a treaty on the ground of its 
violation must be exercised within a reasonable time after 
the violation has become known. If the State possessing 
such a riglit does not exercise it in due time, it must be 
taken for granted that such right has been waived. A mere 
protest, such as the protest of Great Britain in 1886 when 
Russia withdrew from Article 66 of the Treaty of Berlin 
of 1878, which provided for the freedom of the port of 
Batoum, neither constitutes a cancellation nor reserves the 
right of cancellation.^ 

Sab- § 648. One cause which ipto facto cancels treaties is such 
subsequent change of status of one of the contracting 
StstMof States as transform it into a part of another State. As 
everything depends ujmn the merits of each case, no 
tag general rule can be laid down as regards the question when 
^‘'*‘*** such change of status must be considered to have taken 
place, or, further, as* regards the further question as to the 
kind of treaties cancelled by such a change.^ Thus, for 
example, when a State becomes a member of a Fedwal 
State it is obvious that ail its tceatiea of alliance are ipao 
facto cancelled, for in a Federal State the power of making 
wqr rests with the Federal State, and not with the several 
members. Changes in the government or in the constitution 


Treaty of VermulleB relating to the 
demOitariMtion of the Rhineland and 
guaranteed by tbe Treaty of Locarno 
on the ground that it vae incompat- 
ible wi& the Franco-Soviet Pact of 
liay 2, 1935: Ojf. J., 1036, p. 312. 
Qennany refused to submit to the 
International Court or to any other 
tribunal the question of the compati- 
bility of tbe two treaties. In Indh 
cases the Council of the League found 
finally that Germany committed a 
breach of International Law by uni- 
Igterally npudiating her treaty obli- 
giktioiui. M Off. 1935, p« 551 ; 
193(1, p. S40. As to the denundatloD 
of tto Locarno Treaty and Articlea 
42 ^ of the Tteaty of Vetsailles 

see Jtairiek in AJ., 30 (1936), 
235*270; ^Vright, iM., pp. 486-^ 


Schmitt in Dtvlsckt /uristen-Zettimgi 
41 (1936), pp. 337-341 ; Freytagh* 
l^nringboven, ibid,, 403-408; Aall- 
Tj5moin2.V.20{1930),pp 139.154; 
Staoffenberg in 6 PP* 

215-234; Mathiot m RJ. {Pam), 17 
(1936), pp. 534-559; Rousseau in 
la paiz par U droU, 46 (1936), pp. 
188-198; Wehberg in PritdmwaHi, 
36 ({036), pp. 49 61. And eee Blise. 
No. 3 (1936), Cmd. 5143, for the official 
Qermpn view. 

* 1 hie was recognised in 1913 by 
the Jnited States Supreme OooH 
in Cl arUon % KtUy, U.S, 447 ; 
Soott OoHi, p. 415. See also Kam in 
AV.,|i0 (1046), pp. 383-390. 

^ Sle Moore, v. {773, and abot^ 
|88,|.159bii*2»«idi52L 



§(( 01 ] RENEWAL, BTC., O? TREATIES 949 

of a State have, as such, no effect upon the continued 
validity of its international dbligations.^ 

§ 54ft. The effect of the outbreak of war between the Wm 
parties to a treaty upon the validity of that treaty is far 
from being settled, and is discussed in the second volume of 
this treatise.* 


xm 

RENEWAL, RBCONFIRMATION, AND REDINTEOBATIO N 
OP TREATIES 

Vattel, iL 1 190-Hall, { llT—TsTlor. jj iOO-Faucbllle, §$ 836430— Ptsdier 
Fo(Ur6. II. {{ llOMieO— Kivier, ii. pp. 143.146— Calvo. iii. $§ 1637, 1666, 

1660— Fiore, ii. ff KMS. 1049, and Code,,^ 840-843. 

§ 550. Uenowal of treaties is the term used in comiection Reoawal 
with the prolongation, before their expiration, of such^^^ij^ 
treaties as were concluded for a limited period of time 
Renewal can take place through a*new treaty, and the old 
treaty may then be renewed as a whole, or only in part. 

But the renewal can also take place automatically, since 
many treaties concluded for a certain period stipulate 
expressly that they to be considered as renewed for 
another period, in case neither of the contracting parties 
lias given notice * 

§ 651. Beconfirmation is the term tor an express state- Reww- 
ment, made in a new treaty, that a certain previous treaty 
^hose validity has, or might have, become doubtful, is 
stUl, and remains, valid. Beconfirmation takes place after 
such changes of circumstances as might be considered to 
interfere with the validity of a treaty ; for instance, after 
a w«r, as regards such treaties as have not been cancelled 
by the outbreak of war.* Beconfirmatior can be given to 
the whole of a previous treaty, or to puts of it only. 

> Sw Harvard StMorth (1935, .‘‘wt * E^. tibe Treaty of Wathlngtoik 

III ). pp. 1046.1055. And we of 1932 for the Limitotian of Naval 

pp 1066-1077, on the eSSet of tern- Amament. 
torialohengM. * As regards the practioe at the end 

of the Pint World War see bahnr. 


< VoL U. { W. 
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Mint* 1 562. Treati«l whiob have loat their binding force 
tioongh expiration or cancellation, may regi^ it through 
redintegration. A treaty becomes re^tegrated by the 
mutual consent of the contracting parties ; this is, as a rule, 
given in a new treaty. Thus it is usual for treaties of peace 
to redintegrate all those treaties cancelled through the out- 
break of war the provisions of which the contracting parties 
do not wish to alter.^ 


XIV 

INTEBPREiTATION OF TBEATIES 

Grotiua, n. «. IS— VatWt. u S§ 262 322— Halt, jf HI. n2-Pbillimote, li' 
HS4-fifr-nMlJako. I pp. 293 294- Walker, k 31— Wheaton $287— 
Moore, v. $$763, 704— H} dr ii $$ 630 635- Fenwick, pp. 331-336- 
Sohwftnenberger pp 19^20d~-<xuggenhf>i]n, pp 192*132—FftuohiUd, 
fS 340-B44-<6ibert. pp* 307 32&- Pradier-Fodcr^. u. U 11710189- 
M^ngnhaCe u. p. 678 — ii pp 520 522— Kivier ii pp 122 125- De 
Louter, t. pp. 497 501 — Boiuseau. pp 037 764— Cal\o. la {§ 1649 1660 — 
SomSe I- §§106 110- Flare, a ^1682 1046, and Code, §§797 821— 
Cavaghen. pp 93 103 — Uarvaid Hestarch (1915 Part 111), pp. 937-977 
—McNair, diaptera 15 27— Foster, Th€ Praetuje of Ihjimacy (1906) 
*pp 284 297— Crandall, op cil, §§160 171 -Venlrow m BU\»pp, (♦dri., 
II. p. 663— Ralston, §§ 26 39— YO, TKt InterpnUUion of TroeUta (1927) — 
Chang, Tko Intorpreiaiton of Trealtes by Judtetal TrUfun€ds (1933)— Jokl, 
Z>6 VtnUfprtUUwn dot iraUdt nomottfs (1936)— Frangulii, Thdom ei 
prahqut dot trodit tntenuUtofiauj (1936), pp 107-120— Hyde m X 3 
(1900), pp 46 61, and 24 (1930), pp. M9-Pic m H (7., 17 (1910), pp. 5 35 
— Ruegger \a Z I., {1919-1920), pp. 426 502— Diaz in A (7., 32 (1926) 

pp 429-442— Ehrlich in llagHt Recurtl, vol 24 (1924) (Iv.), pp. 5 139-- 
McNair m Uagw JUcuttl, vol 43 (1933) (i.), pp 251 279— Fairman at 
OrohMS Soettty, 20 (1934), pp 123 130— Wilson in AJ, 33 (1939), pp 
541-545— Unterpaoht m R.F., 26 (i949)a PP- 86.107-Fiteiuaunce, <5td. 
28 (1951), pp. 1-28— Laaterpaoht and others in ilniiiMtirs, 43 (1) (1950), 
pp 366460, and 44(1) (1952), pp 197 214 

4inh«iis §563. There are no precise rul« of oustoraaiy or&M- 
ventiona) International Law ccuuxmung the interpretation 
aadtlw » ’ 

M**, * As rtfwd, (b* fVMtiw nt the Mid of tl4 Flnt World Wer eto below, 

foi, a, I S9. 

Cbim, 
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of treaties. Grotius and t^e later authorities applied the 
rules of Roman Law respecting interpretation in general to 
the interpretation of treaties. On the whole, such applica* 
tion is correct, in so far as those rules of Roman Law are 
expressive of common sense. ^ In regard to interpretation 
given by the parties themselves, and which overrides general 
rules of interpretation, there are different ways open to 
them. They may either agree informally upon the inter- 
pretation, and execute the treaty accordingly ; or they may 
agree upon an interpretative declaration^ or protocal 
annexed to the treaty ; or they may make a supplementary 
treaty, and provide therein for such interpretation of the " 
previous treaty as they choose. In the latter case, one 
speaks of ‘ authentic * interpretation, by analogy with the 
authentic interpretation of Municipal Law, given expressly 
by a stotute. Many treaties, especially those of a multi- 
lateral character, contain clauses providing for obligatory 
judicial or arbitral settlement of disputes arising out of 
contested interpretation and application of the provisions 
of the treaty.* 

§ 554. It is of importance to enumerate some rules of Uules of 

Interpro* 

I Westlake, i. p. 293, alter saying on the balance of available authority, 
that ' the important point is to* get it is permissible to resort to the treaty 
at the real intention of the parties, if the language of the Statute is 
and that inquiry is not to be amblguoiu' Sm also the observaUona 
shackled by any nilc of interpreta- of Greei«^« L.J. in Orein v. Imptnal 
tion which may exist in a particular .linrays (1936) 55 LI. L.B. 318. And 
national jurisprudence,’ goes on to see Mann in L.Q.12., 62 (1946), p. 278. 
contrast the English methods of * See e.g, the Treaty for the 
oonstruing private contracts and acts Advancement of Peace Mween the 
of parliament with the loss literal United States and Holland of Feb- 
kina of interpretation best suited for niary 13, 1928, A.J., SuppK, 22 
treaties. See Oppenheim, The Future (1928), p. 116. 
o/ /nlermrfional Law (1911) (English • Normally an interpretation by 
translation in 1921, {§ 32-49), on some an intenutional tribunal only binds 
national divergencies in the inter- the parties who have refeirra their 
pretation of treaties. As to the atti- dispute to the Tribunal : but Article 
tude of English oourts with regard to 62 of the Statute of the Inter- 
resort to the terms of a treaty in national Court of Justice enables an 
the interpretation of munioipal legis- interested third State to intervene 
lation giving effect to that treai% see in the proceedings, aild Artiels 63 
JSUirman Lines, Limited v, Murray enjoins the Registrar in the ease of 
(The Cwteih [1931] A.O. 126, the construction of a convention to 
and l^Nair in Aaniuii lUgest, 1929- noUiy all the parries to the Con- 
1030, Case No. 222 (n.), and in B, F., vention ; a State which eseroises its 
J2 (1931), p. 183, and 13 (1932), pp. right to intervene in the prooesdings 
12Q-122, 14^ who is of the view that, is equally bound by the judgment. 
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intwpretotlon * which eommen^ themadviBi on account of 
their suitability.* 

(1) All treaties must be interpreted acwrding to their 
ressonablCt in contradistinction to their literal, sense.* 

(2) The terms used in a treaty must bo interpreted 

to their usual meaning in the language of every- 
day Hfe, provided that they ore not expressly used in a 
certain technical meaning, or that another meaning js not 
apparent from the context.* 

(3) It is taken for granted that the contriving parties 
, intend something reasonable and something not inconsistent 

with generally recognised principles of International Law,* 
nor with previous treaty obligations towards third States. If, 

^ Tho whole nietter of {ntorprete* * On the violetion of treaties in 
tion of treatfee ia dealt with in conAequenoe of defective drafting 

an admirable way by Phillimore, li. see Kyen in AJ,t It (1917K pp. 63S- 

see also Moore. v/§ 763» 566. 

Wharton, ii, 133, and Hyde« B. * An interesting example illustrating 
II630-635. There is a preliminary this rule is the following, which is 
rule that * it is not auowable to quoted by several writers : In the 

interpret what has no need of inter- Interest of Great Britain, the Treaty 

pretation': Vattel. Ii. § 263 ; but it is of Pcaoe of Utrecht of 1713 pro- 
a role which often begs the question. vided, in Article 9. that the port. 

The, at times, questionable ohar- and the fortifications, of Ounkirk 

aoter of the usefulness of the rules of should be destroyed, and never be 

interpretation is well illustrated by a rebuilt. France complied aitb this 

eomparisoQ of the rule postulating provision; but at the same time 

tbat^in case of doubt lestnctions upon tiogan bmldmg an even larger port 

State aovereiguty cannot be prsnumed at Mardyck. a league off Dunkirk, 

(see below# p. 953, n, 5), with the rule Great Britain protested on the 

of Uberal interpretation according to ground that France, in so acting, 

wkkdi * when a treaty provision fairly was violating the reasonable, although 

admits of two constniotions# one re- not the literal# sense of the Peace 

stricting# the other enlarging rights of Utrecht; France in the end 

which may be claimed unaer it, the recognised this interpretatioBu and 

more Uberal interpretation is to be discontinued the building of the new 

prefemd * : A’tsfssn v. Joknsem (1929). port. 

279 UJ3. 47, Annual 1929- • The ambiguity attending words 

1990# Osse No. 238. A provision used |n the oompotation oftnne# e.g. 

€fUargtng the rights of one party * day,’ * year.* ‘ month,* is discussed 

rsifHeft the sovereignty of the other, by DeAk iq 20 (1926), pp. 

In an extradition an interpre- 502-515. 

tatfem *liberar to the reemesting * a clear statement to the effect 
State hi not necessarily Miberal^ that treaties must be interp^ted by 

to we pmon affected See Hudson's refers ice to general oustomaty Inter- 

ubservations ’bn Factor v. /kiufiea- natioi il Law see the award in Tkc 

keimer A 28 JCron^nc (htotof Adof/; Annual 
(1934). p. 302. On the interpretation Diffcm 1931-1932# Case <No. 205. See 

of and Abe law applioable to treaties also I tuterpaoht. The Denhpmni aj 

relating to financial transaetlQiM be- latomktoiuU lam hg ihe Permamni 

tween States sea Moan in B.F., 21 Uonrr if IntomaUimal Juatke (1934) 

(1944),pp*n.33. pp.l2^ff. 
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tihttreforo, tho meuiing of a (provision is ambiguous, tbe 
reasonable meaning is to be preferred to the unreasonable, 
the more reasonable to the less reasonable,* the consistent 
meaning to the meaning inconsistent with generally reoog* 
nised principles of International Law and with previous 
treaty obligations towards third States.^ 

(4) The whole of the treaty must be taken into con- 
sideration, if the meaning of any one of its provisions is 
doubtful ; and not only the wording * of the treaty, but 
also its purpose, the motives which led to its conclusion, 
and the conditions prevailing at the time.* 

(6) The principle in dubio mitivs must be applied in 
interpreting treaties. If, therefore, the meaning of a 
term is ambiguous, that meaning is to be preferred which 
is less onerous for the party assuming an obligation, or 
which interferes less with the territorial and personal supre- 
macy of a party, or involves less general restrictions upon 
the parties.* However, in applying this rule of interpretation 
regard must be had to the fact that the assumption of 
obligations constitutes the primary purpose of the treaty, 
and that, in general, the parties must be presumed to have 


* See Advisory Opinion of the 
Permanent Court, Senes B, No, 1, 
at pp. 23, 24. 

* On this last point 8<^ Wngiit in 
AJ„ 11 (1917), pp. 560-579. 

* For an example of the no parlance 
of the punotnation need ser Hunter 
Miller in AJ., 29 (1935), pp US- 
123, with reference to the interpreta- 
tion of Article 2 of the Webster- 
Ashburton Treaty of 1842 by the 
Supreme <}ourt of the United States 
in Pigeon River Improveimni, Slide 
and Boom Co. v. Charleei If. Cor, Ltd, 
(1934), 291 U 8. 138. 

* Bee The Vryhetd (No. 1) (1778), 
1 English PriKO Caeee, at p. 18 

* In its Advisory Opinion upo 
the Frontier btUoeen Tttreep and /rof/, 
Publioetiona of the Ooiut, Senes B, 
No. 12* at p. 25, the Permanent 
Court admitted the aoundnem of 
the prineiple that ‘ if the wording of 
a troaiy provision is not clear, in 


chormiug between several admissible 
intcrpretati ns the one which in- 
volves the irinimum of obligations 
for the Part(s should be adopted.* 
Thus in the Advisoiy Opinion of 
December 11, 1931, concerning the 
Arcewi of Poiteh War VeseeU to the 
Port of Dofifkzig, the Court held that as 
Poland claimed special rights and 
privileges for her war vessels in the 
Port of Dansig which could be exer- 
cised only in derogation of the rights 
of Dansig, the Polish claim must be 
esiablishra on a clear hssis: Series 
A/B, No. 43, p 142. See also Series 
A/B, No. 46, p. 167 (Free Zoma case). 
And see Ralston, { 30, and McNair, 
C'hapter 20. The Supreme Court of 
the United States has declined to 
agree to the proposition ihph treaties 
with Indians must be constaniod 
favourably to the latter with a view 
to remedying injustion: Shoshons 
Indians v. United States, AJ,, 33 
(1945), p. 818. 
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intended the treaty to be eifeotire rather than ineffective 
(see below, (12)). 

(6) Previous treaties between the same part^, and 
treaties between one of the parties and 'third parties, may 
be referred to for the purpose of clari^fing the meaning 
of a providon.> 

(7) If two meanings of a provision are admissible accord- 
ing to the text of a treaty, such meaiung is to prevail as 
the party proposing the stipulation knew at the time to 
be the meaning preferred by the party accepting it. 

(8) If tu’o meanings of a provision arc admissible, that 
which is least to the advantage of the party for whose benefit 
the provision was inserted in the treaty should be preferred.* 

(0) The maxim ^xpresaio uniua 'tat axchmo alteriua has 
been followed in the interpretation of treaties by inter- 
national tribunals m a number of cases.* 

(10) If it is a matter of common knowleilge that a State 
upholds a meaning of a term w’hich is different from the 
generally accepted meaning, and if nevertheless another 
State enters into a treaty with the former in which such 
term is made use of, that meaning must prevail which is 
upheld by the former. If, foW instance, States conclude 
commercial treaties with the United States of America in 
which the most-favourod-nation clause* occurs, the par- 
ticular meaning which the Ignited States attributes to this 
clause must prevail. 

(11) If the meaning of a provision is ambiguous, and 
one of the contractii^g parties, at a time before a case arises 
for the application of the provision, makes known what 
meaning it attributes to it, the other party or parties 
cannot, when a case for its application does occur, insist 
upon a different meaning unless it has previously protested 

^ For instance, by the Permanent p. where other illmitrationfi are 
•> Oourt m Advisory Opinion^ Series 

Bs No. 6, at pp. 26, 20, 38, and J^For iiuitanoaa see AJ* 19 
In Judgn^mi* Sariet A, No, 7, at (]flto),pp. 002, 603; MoNair, Chapter 
pp, ^ uq, 18| Upon the teievasee to ireatiee 

* For Inetancee see Ralston, t 30 ; of fiht geiMne rule of con* 

afMl Award of Ifixed Claims Com* strflotion see M^air in 1924, 
mMoii, United States and Germany, pp; 181-182, and Chapter 19. 
in the tMiUtmia eases. AJ., 18 (1924), K See beh>w, { 680. 
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and proposed the necessary steps to secure m authentic 
interpretation of the ambi^ous provision. When, in 
1911^ it became obvious that Germany and other con- 
tinental States attributed to Article 23 (A) of the Hague 
Regulations respecting the Laws and Usages of War on 
Land a meaning different from the one preferred by Great 
Britain, the British Foreign Office made the British inter- 
pretation of this article known.^ 

(12) It is to be taken for granted that the parties intend 
the provisions of a treaty to have a certain effect, and not 
to be meaningless. Therefore, an interpretation is not « 
admissible which would make a provision meaningless, or 
ineffective.* On the other hand, the circumstance must be 
borne in mind that on occasions the absence of a fuU measure 
of effectiveness is the direct result of the intention of the 
parties in the sense that they were unable to agree on a more 
complete degree of efficacy of the provisions of the treaty.* 
Of this the Advisory Opinion of the International CJourt of 
Justice in the case of the hiterpMaiion of the Peace Treaties 
provides an instructive example.* 


* See Oppenfaeioi, The Future of 
Iniemaiionai Law (1911) (English 
trsoslation in 1921, $§ 35-38), and The 
Leagw of yaiione (1919), ji. 48. See 
also the Judgment of the lutematioual 
Court of Justice in the Anglo- Iranian 
thl Co. case, in wliirli it hold that an 
Iranian Law showmg. in effect, the 
Iranian Government 'h understanding 
of a Declamtion made, by Iran, was 
relevant as interpreting tlie intention 
of the Iranian Oovemment: 

Heports, 1952, p. 107. 'fhe l-aw had 
not bwn ctimmiinicaied to the 
United Kingdom. Howe\er. the 
Court attach^ importance to the fact 
Uiat the Law hM been published 
and had been available for examma- 
tion by other Governments dunng a 
period of some twenty years. 

* Bee Ralston, j 32, and the Ad- 
vlsoiy Opinion of the Permanent 
Court on the Xwropean Danube Com- 
misiioa, tSeries B, No- 14. at p» 27. 
See also Uompelenec of the tnUmalional 
labomi* OrganunUia^ to Regtifaie the 
Weti of JUmplogm (Sarim B. )7o. 13, 
p, IS) s SspairiUon far InjwrieM ease, 


LCJ. Beporte, 1949, pp. 179. 184; 
Corfu Channel case, ibid., p. 24. And 
aee generally I^uterpacht in B. Y„ 26 
(1949), pp. 48-85. In the Anglo- 
Iranian Oil Co, case the Court ad- 
mitted in principle that a treaty 
should be interpreted ui such a way 
that a reas* u and meaning can be 
attributed to every word in the text. 
However, it was of the view that that 
rule did not apply to a text which was 
not the result of negotiations between 
two or more States but which was in 
the nature of au unilateral declaration 
in which one party included, ear obius- 
danle edtUela, apparently superfluous 
words: I.CJ. Reports, 1952. p.l05. 
There may be some di^vantage in 
applying different rulea of interpreta- 
tion to a treaty and an unilateral 
declaration rdied upon by the parties 
to which it is addressed. 

> See Lauterpoaht in B.T.. 26 
(1949), pp. 75-82; Cbaries de Via- 
soher, TMorie el rMiUe en droit ialer- 
naiional pubiie (1953), pp. 303-311 

* See above, p, 741, n. 
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(13> All treaties must be interpreted ao as to exoinde 
fraud, and so aa to make tHeir operation oonsiatent with 
good faith.* 

(14) The roles commonly applied by the oouits for the 
interpretation and oonatruction of Municipal Laws are only 
applicable to the interpretation and construction of treaties, 
and in particular of law-making treaties, in so far as they 
constitute general rules of jurisprudence. If they are 
rules sanctioned by the Municipal Law, or by the ]araotioe 
of the courts, of a particular country only, they may not 
be applied.* 

(15) Unless the contrary is expressly provided,* if a treaty 
is concluded in two languages and there is a discrepanoy 
between the moaning of the two different texts,* each party 
is only bound by the text in its own language.* Moreover, 


* For A refunal of the Permanent 
Court of International Justice to 
attaoh dectsiTe importance to the 
system of numbering of paragraphs 
see Frier Pdzmdny university esse of 
December Id, 19^, Senes A/B, No. 
61, p. 247. 

* On the interpretation of treaties 
by the Permanent Court of Inter- 
national Justice see Hudson, The Per* 


manenl Court cf Jniernattanal Juatuse 
(1934), pp. 543-573; Lauterpaoht, 
The Deveiopmeni ^ Intermaionol Law 
by the Permanont Court of Iniernaiional 
Justice (1934), fMisstm; Wilson in 
A.S. Proceedinyst 1930, pp. 39-46. 
As to English courts see McNair in 
Hague Recueilf rol, 43 (1933) <i.), 
pp. 251 ei sfg. As to the Supreme 
Ckiurt of the United Stales see 
Tennant in Michigan Law Revtew, 30 
(193M932). pp. 1016 1039, 

As to the competence of English 
courts to interpret treaties tee the 
observations of Bussell J. in Stoeck 
r. Public Trustee [1921] 2 Cb. 67, 71 ; 
Jn re Ning Yi-Chtng and Ol4sfs (1939) 
56 TX.B. 3; McNair, Chapter 15. 

As to Fiance see Naurois, Lee 
traUds hdeiiiaMonaua devetnU tee juri* 
dieUons nationaUe (1994), pp. 159- 
232 § Hestia in Hague itteueri, vol. 3$ 
(1981) (ivX pp. 264-302 ; Niboyet in 
Mitanges Coni ie Mafhetg (1939), 
pp. 401-416; and Note in Anaiial 
19294m Cbee No, 399. See 


also Dtiez, Lee actes de gouvemetneni 
( 1935). The practice of French courts 
is not quite uniform, but it seems that 
the courts are disinebned to interpret 
treaties raising political iMues even 
if this interpretation is necessary in 
order to determine private rights. 

As to the United States see Jaff4, 
Judicial Aspects of Foreign Relations 
T1939). pp. 71 St sag. 

* The Treaty of Peace of 1919 with 
Germany is in French and English ; 
and It Is expressly provided that ^Ui 
texts are authentic. The Treaties of 
Peace of 1919 with Austria, Bulgaria, 
and Hungary are in French, BtigUsh, 
and Italian; but it was expressly 
declared that the French text shall pre- 
vail, except in the I^mgae of Nations 
and Labour Parts. As to the Charter of 


the United Nations see above, p. 772. 
See also pbove, | 359, and Scott, Ls 
Frangais, langvs diplomatique moderns 
(1924). On the question of the re- 
vktun, with regsid to the language 
used, of multilingual treaties, see 
ijang in 47 (1053). pp, 263-272. 
See Foster, The Ptadice cf 
Mphmacy (1906). 

I* See, however, the Pemiatient 
^uft In Advisory O^okm, Series B, 
IS. And see Hudson, 
LegisUuim^ vol. v. p. 
in AJ., 26 (l9Mt), pb. 36S« 
See also Hsiiiaid 
1 19); Jokl, qp. tdLf pp« 60-^ 


I 



INTlCBHtliTATION 07 TREATIXS 957 


i654a] 


a party cannot claim the benefit of the text in the langtu^e 
of the other party. * 

(16) The conduct of the parties subsequent to the con- 
clusion of the treaty may in some cases be resorted to as a 
means of interpretation, especially with regard to the obliga- 
tions of the party as acknowledged by its conduct.^ 

I 664a. It is a well-established rule in the practice of PrapM»> 
international tribunals that so-called preparatory work 
(trovaux prdparatoiru) — i.e. the record of the negotiations 
preceding tto conclusion of a treaty, the minutes of the Tmtiw 
plenary meetings and of committees of the Conference which 
adopted a convention, the successive drafts of a treaty, and 
so on — may be resorted to for the purpose of interpreting 
controversial provisions of a treaty.^ The Permanent Court 
of International Justice and its successor have frequently 
aflirmed the usefulness of preparatory work. They have as a 
rule confined its admissibility as evidence to cases in which 
the treaty is ‘ not clear.* ® However, the finding whether a 
treaty is clear or not is not the starting-point, but the result 
of the process of interpretation, and the Court itself has in 
fact had resort to preparatory work even when in its view the 


EluUeb, op. eit„ pp, 90-101. Ai to 
treatiM in three languages see the 
judgment of the Polieb Supreme 
Court in ArMuhts of the UoMurg- 
Lonaim H<m$e v. Pcluh SUUe Tre<u- 
wrvt of June 16, 1930: Annwd 
DtgtH. 1929.1930, Caee No. 233 

* See Corfu Channel caae, ],C J, 
Baporti, 1949, p. 26 ; Statve of South- 
Wed X/rtco case, i6u/., 1930. p 136 ; 
/IdmOfion of Membere to the United 
Natione (Oeneral Assembly ease). 
«6<d.. 1960, p. 9. However, it must be 
noted that the conduct of the parties 
may have been in disregard of the 
pfOviaionB of the treaty. Thus 
▼lewed, the rule aa stated amoonta to 
a large eaient to the appIicatioQ ot 
the priiifilplie of estoppel (see p. 350, 
n.2). 

• Yft, The InUfpntahim o/ frtatue 
(19291, pauimi Wright, hfaud^es 
under ike League of Batione (10.10). 
pp. S63.364, and in AJ.p 23 (1929), 
pp. 09.105 1 Chang, The Inierweiaiion 
ef Tftea^ hg Ju4iM rnOunali 
(lNS),pp. 22*50, 05440$ Uute^ 


pacht. The Development of Inters 
national Law by the Permanent Court 
of Intemattonal Judiee (1934), pp. 
^42, the same in Hague Benuil, 
voi. 48 (1934) (li ), pp. 713-815, and 
m UJiM . 48 (1936), pp. 649-591 ; 
Spencer, ' inierprdatum dee traitde 
par lee Irat/diur prdparatotree (1936) ; 
Harvard Reeearch, Treaties (1935), 
Article 19; JokI, De Ttnirrpi^ation 
des traitds normadfs (1936), pp. 114. 
153; McNair, Chapter 25; Ehrlich 
in Hague Recueil, vol. 24 (1928) (iv.), 
pp U6-131: Fachin in AJ., 23 
(1929), pp. 743-762; Brown, i6td., 
pp. 819-831. Hyde, »6id., pp. 824* 
828, the same, i6id., 24 (1930), 
pp. 1347, 27 (1933), pp. 6024)06, 
29 (1936) pp 479482 : MiOer in Iowa 
Law Renew, 17 (1932), pp. 206.222, 
366.373 ; Fairman in Oronue Soeieiy, 
20 (1934), pp. 123439. 

* See s.g. Series A^B, No. 60, p. 378; 
hot see the Dissenting Opinion of 
Judge Aniilotti, ibid,, p. 383, and 
comment thereon by Hyde in AJ„ 
27 (1933), pp. 502406. 
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treaty was ' clear.’ ^ Tbe delibnation and {rablicnty accom- 
panying the sucoessive stage8*of the n^otiation. and con. 
dusion of treaties are such as to render this kind of evidence 
of particular > value.* 


§$665-668*. [Omitted.] 

^ Tbe ‘warning sounded by tbs 
Court must be regarded as a formal 
eonoessioa to the objections raised 
from time to time to the use of pre- 
paratory work. These have l^n 
voioed in particular on the ground 
that its use is contrary to Anglo* 
American methods. See c.g. 

Series C» No. 2. p. 197, and No. 10, 
20; Fachiri, op, cti. The objeotion 
not. it is believed, uelJ founded 
English and, in particular, American 
courta do not hesitate to resort to 
preparatory work for the purpose of 
int^reting treaties. See Lauterpacht 
in H.Zr.i2.. 48 0935). pp. 562-57 L ami 
in Anntciwre. 43 (1950) (i.). pp 377 402 


aud 44 (1952) (t.), pp. 207*216. 

■ This IS p^icuUrly obvious in 
oases in which a committee of a (Con- 
ference formally puts on record an 
interpretative undecstanding which, 
for one reason or another, it dues not 
wish include in the treaty. See 
r.g., with regard to withdrawal from 
the United Nations, $ 168d aliove. 

also above. { 168lr, on the inter- 
pretative statement of the Sponsoring 
Powers at the San Franoisco Uonfer- 
enro in the matter of the voting pro- 
cedure in the Security Oouncil. And 
see Robinson, Human Hights in tht 
Chiiitr of the (United Sationo (1946), 
pp. 7 10 
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ALLIANCES 

(irotiiw. li. c. 15 -Vall^l, iii -Whodton, 278.285~Heffter, §92— 

— Pauchilie. Morigahac, ii, p. 683 — Nya* in. pp. 531-534 — 

Pradier.Fodir^, ii. §§ 931 %T— Hiner. ii. pp. llMie~Calvo, iii. §f 1587- 
1588— Fiore, il § 1004. and Code, §§ 808-904— Martenb. i. § U3r~Rolin. 
.Taequemyns in H.1 , 20 (1888). pp. 6-35 -Erich, AUiaruen 

ttfid AUmnzverhaUnwe nnrh heuiigem Yelhtrruhl (1907)— Lam tnaach, 
iHu VblktrrtM nach dtm A>tf</c (1917), pp. 150-171— -Kanz* StaaUn- 
vtrbindungen (1929), pp. 350 373 -Trails dt Oarwniitt d'AUiana^ dt 
CoUahoraiioti politiqu*, de Son agreMwn ft dt NtiUralit^ fnncht aprh la « 
ffutrrt. Edited and annotated by Gretschaninow (1936} — Freytagh- 
LonoghoTen, IM Hfponali Mraqt (1937)— Eehm in 26 (1915) 
pp. 118-152 -De Onie y Arregin in Recutil, vol. 53 (1935) (iii.), 

pp. 7-93 Liang in Grotivs Sitcuty, 31 ( 1945), pp. 216-231 . 

§ 569. Allianres, in the strict sense of the term, are Coneep- 
treaties of union between two or more States, for the 
purpose of defending each other agaiu'^t an attack in war, 
or of jointly attacking third States, or for both purposes. 

The term ’ alliance ’ is, however, often used in a wider 
sense, and it comprises in such cases treaties of union for 
various purposes. Thus, the so-caUed ‘ Holy Alliance,’ con- 
cluded in 1815 bctweim the Emperors of Austria and Russia 
and the King of Pnissia, and afterwards joined by almost 
all the sovereigns of Europe, was a union for such vague 
purposes that it cannot be called an alliance in the strict 
sense of the term. 

History relates numei >'is alliances between States. The 
Triple AJlianoo^ between Germany, Axistria, end Italy 
made in 1879 end 1882, renewed in 1912, and denoimced 

' Sat Singer, Ot/irhichU df$ Ih^tihatuies (1914). 
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Italy in 1916, the aUianoe^ between Buaaia and France 
made in 1809, wd that made betwemi Great Britain and 
Japan in 1902 emd renewed in 1006 and 1911,^ are in- 
Btruotive examples. The period after the ‘First World War 
witnessed the conclusion of a considerable ' number of 
alliances,* most of which, however, did not stand the test 
of events.* On the other hand, the British-PoUsh Agreement 
of Mutual Assistance of August 26, 1936, was directly acted 
upon when Great Britain declared war on Germany on 
September 3 of that year. Various alliances were concluded 
during the Second World War. Among these wore the Treaty 
of Alliance — in terms of a defensive nature — between 
Germany, Italy and Japan of September 27, 1940,* the 
Treaty of Alliance of January 29, 1942, between Great 

^ Tho Anglo-Japanese AUianoe wa« Sftrvey, 1920-1923» pp 
the subject of a jomt Deolaration between Polsnd and Roumania of 
by the two States of Ju)y 8» March 3, 1921 {LN.T.St., 7, p. 78: 
1920 {X^N.TJS^, i. p. 24), stating see aiso the Treaty of Guarantee of 
that if continued after July 1921 it January 16, 1931, vol. 116, 

must be in a form consistent with p 171), l^tween Crecho Slovakia 
the Covenant of the League. It was and France of January 25, 1924 
replaced by the Quadruple Pacifio (t^rd, 23, p. 10*1); a Military Con- 
Treaty concluded at Washington on ventlon between Belgium and France 
December 13, 1921, whereby thoee of September 7, 1929 (i6id , 2, p. 128); 
two States and France and the the Treaty of Alliance between Great 
United States of America agreed to Bntain and Ira<) of June 30, 1930 
respect the status pio * in the regtoo (see alxive, § 94if) ; the Treaty of 
of^the Pacibc Ocean* 26, Mutual Assistance between Cz^ho- 

p. 184, and Cmd. 1027). SeeChung-fu Slovakia and Soviet Russia of May 16, 
Chang, The Anylo-Japanese Alliance 1936 {Documents, 1035 (i), p 138), 
(1931). the Treaty of Mutual Assistance be- 

* As to the compatibility of alli- tween France and Soviet Russia of 

ances with the Cicivcnant of the May 2, 1936 (see Doewnsnls, 1936 (i.)« 
I^ieagoe see below, j| 671 pp 116-140). And see. on the oon- 

* Amongst the alliances made since troveesy ooDoeming the oonmtibiUiy 

the end of the First World War may of those treaties with the Treaty of 
he mentioned those between Gzecho- Ixioamo, ibid.,) pp. 264-273 ; Oouyet 
Slovakia and Yugoslavia of August 14, ui RJ, (Paris), 16 ( 1 936), pp. 388-423 ; 
1920(L*A*.r.S . 6, p. 210 ; 13, p. 232), Fenwick in d.J., 30 (1936), pp. 265- 
which Was renewed on August 31, 270; B.K., 17 (1936), pp. 167-171); 

1922 ; between Czecho-SIovakia and the Treaty of Alliance Mtween Great 
Roumania of April 23, 1921 (i6id., 6, Brifain and Egypt of Aug^ 26, 1936 
p. 216; 18, p. 82) ; between Ron- (seel above, {91 (n.)). Fora list of 
numUi and Yugoslavia of June 7, 1921, tmilties of i^ianoe and gaarantee after 
diSise three creating what is called the|First World War tee Hapgood in 
^the Little Entente^ (see Toynbee, A,JL 30 (1936), Snppl., p. 154, 

Survey, 1920-1923, pp. 287-303; parties unaertook to assist 

Suresp, 1924, pp, 440-456; and one{ another if one of them were 
Wheil^-Beiiiiett and Langmmattn, attacked * by a Power not at present 
Tkt PfMsm of SeoufUy (1927), pp. invd|ved (n the European War or in 

2^ three ' Little Sntmle * theBinoJapansss War ’^aa ohttqne 
T re ati es aie printed in Tpynbee, reMw&ee to the United 8te^ 
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[§§671-572 

Britain, Soviet Russia and Iran,^ and the Treaty of Alliance 
of May 26, 1942, between Greht Britain and Soviet Russia.^. 

The treaties concluded after the Second World War are 
referred to below in §§ 57 1 -672. . 

§ 670, Subjects of alliances are said t6 be full sovereign to 
States only. However, alliances have been concluded by 
States under suzerainty A neutralised State can conclude 
an alliance for the purpose of defence, whereas the entrance 
into an offensive alliance on the part of such State would 
involve a breach of its neutrality. 

§§571-572. As alrcacly mentioned, an alliance may be Different 
offensive or defensive, or both. All three kinds may be either 
general alliances, in which case the allies are united against 
any possible enemy whatever, or particular alliances against 
one or more particular enemies. Alliances, further, may be 
either pc^rmanent or temporary ; in the latter case they expire 
at the end of the period of time for wliicli they were concluded. 

The capacity of tStates (o enter into alliances may be limited by 
a general engagement to which they are parties. Thus States 
bound by the General Treaty for the Renunciation of War * or 
any similar general undertaking not to resort to war cannot 
lawfully enter into an offensive alliance. All alliances which 
were inconsistent with the Covenant of the League of Nations 
were ipso facto abrogated, as between members of the League, 
by Article 20 of the' Covenant, in which members undertook 
not to enter into any new engagements meonsistent with the 
Covenant and to take immediate steps to procure their re- 
lease from any such obligations already assumed. However, 
international engagements for securing the maintenance of 
peace were declared valid.^ The position is essentially the 


* VnUtd NaHoni (cd. 

by Schnapper, IMi), p. 262. 

• Cmd. 6368 (1W2). Tb« Treaty 
WM conolttde4» the first iiutanoe, 
for twenty Tears. 

^ Thtts, the Oonvention of April 16, 
IS77, between RoumanU, whiel was 
tite under Turkish suserainty. and 
Raifia, oonoeming the passage of 
RUMiaa troops through Roumanian 
territory in ease of war with Turkey, 
Was ptantioally a treaty of alliance 


(see Martens, 2nd ser., 3 

p. 1S2). Thus, further, the former ^ 
&mth African l^public, although, at 
any rate according to the views of <• 
the British Government, a half 
•overeign Stato under British 
suserainty, ooncluded an attianoe 
with the former Orange Free State 
bv Treaty of March 17, 1897 (see 
llartens, fad ser., 26, p. 827), 

* See vol iU 

* Articlefil. And eee above, fl67oo. 


VOL. 1 
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i 

mne under the Charter of the United Nations* While the 
flatter lays down in unequivodhl terms the supremacy of the 
Charter over any other treaty obligations of its Members^^ it 
provides, in Article 62 (1), that— 

Nothing in the present Charter precludes the existence of regional 
arrangements or agenoies for deaUng with such matters relating to 
the mainteaanoe of international peace and security as are appro- 
priate for regional action, provided that such arrangements or 
agencies and their activities are consistent with the Pujposes and 
Principles of the United Nations. 

In fact, the Charter imposes upon the Members of the 
United Nations the duty to utilise such regional arrange- 
ments and agencies for settling local disputes before referring 
them to the Security Council, and lays down that the latter 
shall encourage the use of such agenoies and arrangements 
for that purpose.^ An important regional agreement is that 
concluded on September 2, 1947, at Kio do Janeiro, between 

> See above, { SOSs. and 1034, pp. 608 636 ; DacunuttiU, 

^ IM, See Liang in OfOittM iVoctelp, 1034, pp. 208*303; P4tnuiteh. 
31 (1046), pp. 216-231. See aUio on L*Vnion W fa Conf^tnte Halkani^u€9 
various kinds of regional agreements (1934); Kaslauskas, VKnUtnie Bal* 
Freytagh-Loringhoven in BaffU€, He- (1930); Spiropoulos in S./., 46 

eaetl, vol. 66 (1936) (ii,). pp. 689-671. (1932), pp. 193-209, and m Sm<iUk 

and Saba, i6»d., 80 (1U62) (i.). pp. 630- 4 (1933), pp. 26-39 s Caloyanni 

716. The parties to an sllisnce may uS (Jrottwi Society, 18 no.3.3), pp. 97- 
oreatepormaneniorgansforco-ordinst- 108 . Vulcan in A.O., 41 (1934), 
ipg their foreign 5 >oUoy, and they may pp. 419 440; X.6.r., 4 (1934), pp. 
undertake substantial obligations for 3!0-330; (lirard in /!./. {Bane), 13 
tha^ purpose. The Statewi composing (1934), pp. 268-205; Badovanovitch 
the so-c^ed Little Entente (Orecho- in F./., 3rd ser, 16 (1036). pp. 
Slovskia, Boumania and Yogo^lavis) 6H8-735 ; ZJi.W, 6 (1936), p. 133. 
— an alliance which is now merely of As to the defunct Baltic Entente 
historical interest formed, by a see Documents, 1934. pp. 187-101; 
Statnto adopted on February 16, 1933, Toynbee, Hurvey, 1934, pp. 404-416; 
a Fermanent Council composed of the Kaasik in E.(7.. 41 (1934), pp. 631- 
Bfinisteirt for Foreign Affairs of those 647 : AJ„ 30 (1936), Suppl., p. 174. 
emiatries. See DacMfMnte, 1033, pp. And see, generally, on the juridical 
415-428 ; 1934, pp. 364-390, 402-404 ; status of the Baltic since the nine- 
Crane, The lAtUe Entente (1931); teenth century, Pusta in Bayne 
Bruns in X.6.F., 3 (1933), p. 566; Reeueif, vol. 62 (1036) (ii.), pp. 100- 
Hobea in B./., 3rd ser., 14 (1933), I SI, and, until the nineteentli century, 
pp. 236-263; Radovanovitch in T4ihe, f6id., vol. 68 (1036) tiii.), 

40 (1933), pp. 716-778. Kdster in pm 441-627. For the Fact of the 
tJ.f 60 (1936), pp. 1-14. On the Amb I.Mgue of Marefa 22, 194^ see 
Little Entente, Baltic Entente, and AB., 39 (1946), Suppl.. pp. 866-272, 
Balkan Entente see Sereni in 84 also Ireland in AJ., 39 (1946), 

26 (1936), pp. 172-208. See also, ssto p4 797-800; Mottshk4li in B.<7. 60 
thndefiunet Balkan Entente between (W6). pp. 112-168; KhaduH in 
Tnrkey, Greece, Yngoslavia, and 40 (1946), pp. 766-777; and 

Bonmaola, Tcmbee, Snevey, 1930, B4RiHn43f8takDMi»t^^ 
pp. 146^156 ; {Md.f 1931, pp. 324-368, pfi 9(tt-970. 
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ineittbers of the Pan-American Union. In that Treaty, 
which extenda the provifnona'of the Act of Chapultepec of 
, the Parties undertake to endeavour to set^e their 
controversies befoire referring them to the United Nations. 

In Article 3 of the Treaty the Parties agree that an armed 
attack by any State against an Amencan State shall be 
considered to be an attack against all the American States. 

Eiach Contracting Party undertakes to give assistance in 
meeting the attack (wit)iout, however, being obliged, against 
its wdll, to employ its armed forces). On the request of the 
State attacked, and pending the decision of the ‘ Organ of 
Consultation ’ * createil by the Treaty,* each Contracting 
Party may determine the measures which it should adopt 
in onler to fulfil this obligation. The Brussels Treaty of 
Economic and Cultural Collaboration and Self-Defence of 
March 17, 1948,* the North Atlantic Treaty of April 4, 1949,* 
and the proposed 'Preaty of May 27, 19.52, establishing the 
European Defence ('ommuiiity • are, m a sense, alhances. 

So is a system of coliectn e i<ecurit} , such as the Charter of 
the United Nations, in which the parties undertook to lend 
assistance for the collective reprcsbion of an attack directed 
against any of them. 

§ 573. Casus fcedsns is the event upon the occurrence ofcam 
which it becomes the duty of one of the allies to render 
the promised aasistance to the other Thus, in the case of 
a defensive alliance, the msus fosderm occurs when war is 
declared or commenc'cd against one of the allies. Treaties 
of alliance very often define precisely the event which shall be 


^ 6^ ihbove» p 318, 

* This M QomptHMil of tbc Ministers 
for Foreign Affairs of the* Parties to 
the Treaty. Its decisions require for 
their falidiiy a vote of two thirds of 
the members. The Oovcmmg Body 
of the Fan-Amerioan Union may act 
provistonally in its place In par- 
ticalart the * Organ of Conenitation * 
Is to be eonvened and to decid on 
tteoaceary measttree if the liiie|pty« 
aovmigoty w independence of any 
Amerkian State ahoidd be threatened 
by an net of aggrewion not amonnting 
to an armed attack or by any situa- 


tion that might endanger the peace 
of America. 

* The Treaty applies when the 
attack, in the sense of Article 3, takes 
place witum the territory of an 
Amencan State or within the region 
hounded by the Treaty and including 
Canada and Greenland Neither 
Canada nor Denmark (which eaeroisea 
•oveieignty o\er Greenland) are 
parties to the l>eaty. 

* See vol II, { 52aa See also Good- 
hart m Hague Rteue%l, 79 (1951) (il), 
pp. 187-236. 

*i6id. 

* See above, p. 187 
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ngarded M tlie eamafaderis. But many alUanoca hftra been 
oonotuded without such precitw^definition, and, ocmeequently, 
diaputea^ have arisen later between the parties aa to the . 
ca9U4 fadmt} While generally it is for the State concerned 
to decide, in good faith and with a sense of legal obligation, 
whether a eaam fcederia has arisen and whether it is iiound 
to render assistance, a collective treaty of alliance, such aa 
the Charter of the United Nations, may confer upon an 
organ created by it the competence to determine whether 
the CMU8 foederis has arisen and to what extent assistance 
is due. 


II 


TREATIES OF GUARANTEE AND OF PROTECTION 

Vsttel, ii. $$23S-230-HaU, } lli-Philbuiure, u. H I>0-a.V-Hrffter, {97— 
Fiore. Codt, {{ 792'796>~l)o Looter, i. pp 519 529— Fauchille, §$K82-893 
(9)~M^rig&iiac, u. p. 081- -Nys ii. pp. 516-520 Pradier-Ftjd^r6. ii 
• §1 909- 1020— Rivier, ti. pp. 07 105-€aUo. m. §S 1585— Martens, 

I. } 115— McNair, Chapter 26- Neyron, Kmit h^onqut el pclUtque m 
ffarantM (1777) — Knch. Uebtr Alftartztn uud AUtanzterhuUnme 
naeX heuitg^m Volhemchi (1907)— Quahbe, Dtf vdkefreehtUekf OarantH 
(1911)— Qroach, Der Zuang int Volienechl (1912), pp. 60-75 - Idman, le 
IraiM de garaiUu (191.7)— ^ger and Norton, EnglamT^ Guaranlu to 
Bdgivm and LuMmburg (1915)— LaAlnuoh, Doi Volkorrocht nock dm 
Kriege (1917), pp. 159-171- -Bunmann, Der vfdkmtchtUrht (Taranlieeerirap, 
» etc. (1927)— Freytagh-Iioringhoven, tht Hegtonah^rtrage (1937) -Zietziob- 
mann. Die vidherrtehUtchf Garantti seit den Loearnwerttagen (1938)- 
Brich in Z.F., 7 (1913), pp. 452 476 -^atow in Cambridge Hietoncal 
Jownal, 1 (1925), pp. 295-318 — Meadlam-Morley, »5id., 2 (1927), 
pp. 151-170— Zwoardomaker in Z.V., 23 (1930). pp 301-316. 6m also 
above. { I67m. 


Oooeap* § 574. Treaties of guarantee are conventions by which 
parties engages to do what is in its power to 
secure a certain object to the other party. Guarantee 
treaties may be mutual or unilateral, lliey may be con- 
* eluded by two States only, or by a number of States jointly. 
In the latter case, the various gharantors may give their 
*gauwDtee severally, or collectively, or both. And the 


* Thnib daring the First World 
W»f,4tilv deolhied to reoognise that 
a gaoui faederie had occurred under 
the TrCpb Alliance (aee AJ., 8 (19U), 
SuppL. p* 368). aod^Oreeoe refused 


t<^ r loogniso that a cum fodmt had 
oootrred under the Oraeoo-Serhtaii 
TvAv of 1913 (tee AJ„ 13 (1918). 
P.^3)- 
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guafantee may be for a certain period of time only, or 
permanent. • 

The possible objects of guarantee treaties are numerous.^ 
It suffices to give the following chief examples : the per- 
formance of a particular act on the part of a certain State, 
such as the discharge of a debt * or the cession of territory ; 
certain rights belonging to a State ; the imdisturb^ 
possession of the whole, or a particular part, of its territory ; 
a particular form of constitution ; a certain status, such as 
permanent neutrality or neutralisation,^ or independence,^ 
or integrity * ; a particular dynastic succession ; the fulfil- 


ment of a treaty concluded by 
settlement of disputes.^ 

* The important part that treatieii 
of guarantoe play in politics may be 
seen from a glance at Great Bntain's 
guarantee treaties >>ee Munro, Enq- 
land* 9 Treaties of Ouarnntf*>, m Law 

and Review, 6 (1881), 
pp. 215-288. 

‘ See Meyer- Balding in Z.I., 26 
(1916), pp. 387-426, and the hterature 
there quoted. 

* So© above, § 05. Sec also the 

Convention of October 10, 1021 

{L,y.T.S,, 9, p. 212 ; Treaty Series, 
No. 6 (1922)5 JJ., 17 (1023), 
Suppl., pp. 1-6) between ten States 
regarding the non fortidcation and 
neutralisation of the Aaland Islands, 
and in particular Article 7 as to 
utiliaing the machinery of the League 
for giving effect to the guarantee ; see 
Charlce de Vtascher in R . L , 3rd sit., 

2 (1921), pp. 580-585, below, vol, ij. 
§72 (8), and Strupp, Ifort., i. p. 22 
for bibliography. 

* Thus Great, Britain, Franc** and 
liuasia by the Treaty with Greece 
of July 13, 1863, guaranteed Greece 
as * a Wfinarohical, independent, 
and oonstitutional State* (Martens, 

10, pt. li. p. 79); for the 
‘bearing of this Treaty upon the 
action of the Allies in regard to 
Greece during the First World War 
see Gamer, vL f§ 464-473, and i in 
AJ,, n (1917), pp. 46-73, 327-357; 
iMd., 12 (1918), pp. 312-337, 562-588, 
796-812 ; Headlam-Morley, Stvdiei 
in MitnMiie Hiaiory (1929), pp, 126- 
140 ; ^iropp in Z,V., 16 (193M932), 


a third State ; or the pacific 


pp. 103 138. 237-274. 377-460 ; and 
rielow, vol. it. $ 323, p. 557, n. 1. 
The United States of America guar- 
anteed the independence o( Cu^ by 
the Treaty of Havana of May 22, 
nK)3 (Bfartens, A* R.Q,, 2nd w., 32, 
p. 79) ; of Panama by the Treaty of 
Washington of November 18, 1903 
(Martens, A*./{.(7., 2Dd ser., 31, p. 599) ; 
and of Haiti by Article 14 of the 
Treaty of Port-au-Pnnce of Sept- 
ember 16. 1915 (see A.J., 10 (1916), 
Suppl. p. 234). 

* Thus the integrity of Norway 
was guaranteed by Great Britain, 
Germany, France, and Russia by the 
Treaty of Christiania of November 2, 
1907 (see Martens, A^.R.G., 3rd ser., 
I, p. 14, kid 2, p. 0), a condition of 
this iDte;;rty being that Norway 
did not cede any part of her territory 
to any foreign Power (see Morgen - 
stieme In L,Q,R., 31 (1905). pp. 389- 
396). But by a note of January 8, 
1924, addressed to three of her 
guarantors Norway denounced this 
treaty, on the ground (it is under- 
btood) of its incompatibility with her 
obUgations under the CVivenant of 
the lioague (see B.G., 31 (1924), p. 299, 
and L,y.T.S., 23, p. 64). In the 
Peace Treaty with Italy of 1946 the 
Parties agreed that the integrity and 
independence of the Free Territory of 
Trieste shall be assured by the Secur- 
ity Council of the United Nations 
(Article 21 of the Treaty and Article 2 
of the Permanent Statute of the 
Territory). 

• See below, p. 967, n. 4 (Loearoo). 



m lifpoBTAMT aROpFs or nnunw [§575 

BlUof I S75. 1%6 effi»ot of guftnuitoe bvatia* fa filM ioipoaitioD 
of tho duty upon the guanuftow to do «rh*t fa in their 

«>*••* power In order to secure the guaranteed objeota. The 
nature of compulsion to he applied by a goaranti^ for that 
purpose depends upon the ciroumstancea. But the duty 
of the guarantor to render, oven by force, the promised 
assistance to the guaranteed State depends upon many 
conditions and ciroumstanoee. Thus, first, the guaranteed 
State must request the guarantor to render assistance. 
ITius, secondly, the guarantor must at the critical time 
be able to render the required assistance. When, for 
instance, its hands are tied through waging war against 
a third State, or when it is so weak through internal 
troubles or other factors that its interference would expose 
it to serious danger, it is not bound to fulfil the request 
for assistance. So too, when the guaranteed State has not 
complied with previous advice given by the guarantor as 
to the line of its behaviour, it is not the guarantor’s duty 
to render assistance. 

§ 576. In contradistinction to treaties constituting a guar- 
Qmitm * antee on the part of one or more States severally, the effect 
of treaties constituting a coUectin guarantee on the part of 
several States requires special consideration. On July 4, 
1867, Lord Derby maintained ' in the House of Lords, 
concemmg the collective guarantee by the Powers of the 
neutralisation of Luxemburg, that, in case of a collective 
guarantee, each guarantor had only the duty to act under 
the t^ty if all the other guarantors were ready to 
act likewise ; that, consequently, if one of the guarantors 
themselves should violate the neutrality of Luitemburg, the 
duty to act according to the treaty of collective guarantee 
wouldmot accrue to the other guarantors. This opinion, 
althoi^h, apparently,* approved ^y Viscount Qrey, the then 

' Hanudfdt 3rd ler., v«l. 18S, eols IMIm. No. 8 (lSt4). Cmd. 7467, 
M8-V74; we Sanger and Norton, Nw 148. The atatement in quaation 
e^. cil., 77-80, and Baton, /nWr- was made Sir Edward uny on 
Mtimsf oongriHW (Foreign Oilloa Attuat 8, 1814. It it not ooite 
Peaw HaadbotA) (1830), pp. 134-140. oemin whather it wat iotwidad to 
Baton ncamlnea toe mattar in Cam- aiMorw Adhr iMd Barby'a Inlac- 
Mift BUkrkai JontnO, I (1835), priUtioa. * . 

pp. 386-111. > . ~ 
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Bvitisti SecretAry of State for Foreign Affairs, at the out- 
brenk of the First World War in 1914, is hardly correct*^ 
There ought to be no doubt that, in a case of collective 
guarantee^ one of the guarantors alone cannot be considered 
tound to act according to the treaty of guarantee. For a 
cottective guarantee can only have the meaning that the 
guarantors should act in a body But if one of the guarantors 
himself violates the object of hw own guarantee, the body 
of the guarantors remain, and it is certainly their duty 
to act against such faithless co-guarantor. If, however, 
the majority,* and therefore the body of the guarantors, 
were to violate the very object of their guarantee, the duty 
to act against them would not accrue to the minority.* 

Different, however, is the case in which a number of 
States have collectively and severally guaranteed a certain 
object. Then, not only as a body but also individually, it 
is their duty to interfere in any case of violation of the 
object of the guarantee.^ 

^ See Hal), § 113, BlunUchli. and Italv, dated Octo1>er IS, 1926. 
{440; Qnabbe, op , pp 149 159, In that Treaty all the parties ‘ co! 
and Hateehek, pp 257 258 lertiveK and severall> (guarantee . . 

* See against this statement the maintenance of the sfolua quo 

Quabbe, op. e \* , p 158 resulting from the frontiers between 

* See Annuatr€, 25 (19121. p 638 Germany and Belgium, and between 

* The mere fact that a number of (k^rmany and France, and the in- ^ 

Statee gaarantee a certain object to violabilitj of the said frontiers . . ; 

another State in one and the same Rirthcr GermariT and Belgium, and 
treaty dons not make the guarantee also Genian} and France, muliially 
a ccUidiie guarantee ; for a guarantee undertt»o> that they will m no case 
M collective only when it is expressly attack or it \ade each other or resort 
at-aied to be ao, by the use of the terms to war against each other* (apart 

* collective* or * joint * or the like from certain excluded oircumatanoee) ; 
In the Titeity of Alliance of January forthe», Germany and Belgium, and 
29, 1942, between Great Britain, Germany and France, undertook 
Soviet Rnwiia and Iran the first two definite obligations with regard tc 
States * jointly and severally ' under- the pacific settlement of disputes that 
took to respect the temtonaf integrity, might arise between them (see below, 
soveMdgfity, and pobtical mdepend ^ol n { 2.5af). The mutual lenuncis- 
enoe or Iran • United Nationa Agree tion of n.-iri to armed force and the 
menti (ed. by Sebnapper, 1944). undertakirm as to the pctae%il settle- 
p, ment of disputes were also placed 

' See above { 92 The so called und# r the guarantee of all the eon- 
‘ Looamo Pact * proved of consider- tracting parties (Articles 4 and 6), and 
able importance In the bistort of the Council of the League was made 
Europe after the Fuat World '^’ar <be arbiter of the question whether 
and speda] reference mav therefore or not there had been a breach of the 
be made to the part of the Pact mutual renundatlon of reewt to 
the iSeaty of Mutual armed force (Article 4). The Treaty 
Qttaiantee oonoluded between Great was to remain In force until a year 
Hrfealn, Belgiitm, iSanoe, Germany the Council, by at leaet a two- 
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$677. Different from teal guarantee tieatiea are euob 
treatiies as declare the policy 6f the parties with regard to 
the muntenanoe of their' territorial abUus quo. Whereas 
treaties guarantemng the maintenance ef the territorial 
tUtius quo engage the guarantors to do what th^ can to 
m^tain such stories quo, treaties declaring the policy of 
the parties with regard to tite maintenance of thrir terri* 
torial stories quo do not contain any legal engagements, but 
simply state the firm resolution of the parties to uphold 
tho stories quo. In contradistinction to real guarantee treaties, 
such treaties declaring the policy of the parties may fitly be 
called pseudo-guarantee treaties, but although their political 
value is very great they have scarcely any legal importance. 
For the parties do not bind themselves to pursue a policy 
for maintaining the stofus quo ; they only declare their firm 
resolution to that end. Further, the parties do not engage 
themselves to uphold the status quo, but only to com- 
municate with one another, in case the status quo is 
threatened, with a view to agreeiug upon such measures 
as they may consider advisable for the maintenance of the 
status quo.^ 


tbirdi majority, Macidca that the 
League of Natione ensaree suSicient 
protection ' to the partiee (Arttole R), 
On*Mareh 7. 1036, Germany in effect 
denounced the Treaty on the ground 
that the Treaty of Mutual AoButance, 
eoooluded on May 3, 1935, between 
Fmnre and Soviet Rueeia waa in- 
compatible with the obligatione of 
the TVeatv of Locarno 1'reaty lea. 
No 38 (1926), Cmd 2764, and Pari 
Pap^r, Miac. No. ? \ (1925), Grad. 2525; 
A.J., 20 (1926), Supp), pp. 21-33, 
L.,V.7'.S, 64, p 2M9; Maeartner, 
5ttrt;e.v, 1925, ii pp. 1-66, 439-452. 
See also Toynbee, Survey, 1924, pp. 
1-64; Kanobille, {11893 U).893 (9); 
Stmpp, Iku Wtrk ton Locarno ( 1926) ; 
Webberg, Die Sirherheitepaife (}9^) : 
BfaHchop in GfDliiM Sociefy, 12 (1926), 
pp. 79-112; Locarno, Sine Doht- 
menMuammiung, edited by Berbw 
(1936); and literature ciM below, 
rol.ii{25eit. 

< To tbii oUuMi of pseudo-guarantee 
trmIkR belonpsd two lete of dpclm« 


tiffbs which were of couriiderable 
diploma iio importance liefbre the 
First World War . 

H) The declarations (aee Martens, 
.V.A.G., 2nd scr , 35, p. 692. and 3rd 
ser., I, p 3) oaebanged on May 16, 
1907, between France and Spam on 
the one hand, and, on the other hand, 
between Great Britain and Spam, 
concerning the territorial eiaitu guo 
in the Meditemaeaii. 


(2) Tho decIaratiouB (tee Martens, 
N,R.O„ 3rd ser., 1. pp. 17, 18) 
coneoming the maintenance iff the 
territoria) siains quo in the North 
Sea, signed at Berlin on Apnl 23, 
by Qreot Britain, Germany, 
ark, France, Hdlanif aid 
u, and Gcmcemlng the mainten- 
of the territorial iUtius quo* in 
dtlo, signed at Bt. Peteraborg, 
|he same date, by Oertnany, 
trk, Russia and Sweden. 

M also a deeUfWtion as to the 
quo in the Paoiffo Goeniii 
naa^, the Quadruple Peeiffo Treety 
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TREATIES OP NEUTRALITY 

* , 

Vftttdf iO. { 107~-Rall, { SOS—Fnachille, 1 1443 — ^Kieen, Loi* tt vMujtt d* 
la tmhalUd (1898.1fl00), i. H8. 11. I7-8cli*oking and Wnhbwg, pp. 
W^-Sfrupp, Neviralualion. BitlmUtUainemnii (1933), 

pp. 234.368 — Jetmip in AM. PnrtediMt, 1933. pp. 134.142. 

§ S77a. By the terra ‘ treaty of neutrality ’ is not meant a 
league amongst neutral States for the mutual defence 
their neutrality, such os has sometimes been formed in thetnK^. 
past during or in view of a war, for instance, in the case of 
the Armed Neutralities of 1780 and 1800 » or the League of 
Neutrals during the Franco-Prussian War of 1870-1871,* 
and was under discussion during the First World War. The 
term denotes a treaty between two States whereby they 
mutually agree that, if one of them is attacked by a third 
State, the other will maintain an attitude of neutrality 
towards the conflict. A considerable number of such treaties 
were concluded by States members of the League of Nations.* 

The general position with regard to the United Nations is 
discussed below', in volume ii. of this treatise.* 


IV 


COMMERCIAL TREATIES 


Moom. V. fi 7(>6.760 -H>de, i. §482, ii. §§536, Ai7— FrarhiUe, §928 (4)— 
PnMlIer-Podiri, w. §§ 200.') 2033— Row. li. |§ 1005-1077, and Code. §§ 853- 
ft64 — Guggenheim, pp 00 100-- Pe himV r, i. pp, 532-537— i. 
S$ 200-214 -Anzilotti. pp. 432-4 39 -hicelle. ii. pp. 383-305~-McNair. 
Cbapior 27- Herod, Fawvrfd Salwn Treatment (1901)— Oalwer, Pie 


of December 13, 1921, l)etwfH^n the 
United States of Amenca, the 
firitieh Empiie, Franck, mid Jnpan ; 
Treaty Senes, No. 6 (1921), Trad. 
2037, and A.J., 16 (1922). Suppl.. 
pp. 60 64 ; and the Political Agreement 
netween Franco and Poland of Feb- 
mary 19, 1921, 18, p. 11. 

^ Sea below, vol ii. f§ 289, 2tiu. 

« See Faaohille, § 895. 

* Sea the Traatv between 
Itah and Yngoalafia of January 27, 
1924 24, p, 33); the 


Treaty between luly and Soviet 
Ra8fi*A of«September 2, 1933 (Poeu- 
menU, 19^3, p. 233); the various 
treaties oonoluded by the Baltic 
States (Ksthonia, Lithuania, iMvia 
aiul Finland) with Russia (see for a 
disoussion of these treatieo Ruten- 
berg in A.J.. 29 (1935). pp, 598- 
615); and many others referred to 
by Barandon, JLt eysfime jwuttqvs di 
la SortdfJ des lHatioM pour la 
turn de la guem (1933), p. 346. 

« Vol.ii,K^Ski^S*OQ Neutrality 
and the <3harter of the United Nations.* 
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Mtmitmtmit h M rmk^ 4Mm m (Itosy 

Qbw. Oi* {im-BtfM, fnUtm tf 

mAomI iVordM *«f (iW). P|fc WA4$-^mhtiik, fh 

jr«i-/MMiMt-i<r«Aoii a»M|i (1»I0), wd in S (IMS), ipp. 804 4i2 
*10447. ud 79«-887-Tsal»rn. /)•* (1013)- 

a«po, TiUbn* d« b cImw dc to mAm to ptutfinorutt 00141 
OtondtU, ofk << |{ >73 >77 -CalbwtoMi, Intmalmat Mtmmif fotoi#, 

lieos)— iMy* fibie4tonidAoitv«HniM» 0033) 

Rwdl, L»dmmd»h M/ti>»toplw/bMwM(0338)-'4lw;Niiw. Moguims 
* d to rtoNM it to wtfHHi to jalM fornmit (1831)* 'BontoMiar. 2)i« Jf«w( 
btg(Mihgm>g m nudtmn V^ktmtit (1030)— Ito, A« otowM da to wilMn 
la plat /nmtato (1030)— Ebner toi ClaaM eto (1031)-Tm*en. ito (bvii 
eommtraal MlarMtom^. t (1033)— fMKton, £a dame Oe (1030)— Ri«( 
hepateittPaemrdtladomdelanahoalapImfiuontiftVM)- Htiriclii* 
CmmerntU TreatiU and Agmmtte Pnnetfttt and Pradeet (1001)— 
NoMe m Haguf Hffuetl, 1934 (ii ) pp 305 463 (witli • bibliography) 
Vmn laRi, 3n() tet i (1903) pp 96 07 159 177. and 37v 380 -Oppen 
hoini u L QM , 34 (1008), pp VA 334— Lederto oml Spnnger ui Z / , 37 
(1018), pp. m 176 and ^4 333-toay in Z F IS (1933 1933) pp 376 380 
— m A J , 19 (1935) pp 689 701 --Report Wiokenliftm for 
League Codification Committee on 3foH l^avoured SaSutn t lame, A J,, 22 
(1998). iSpeojal Suppl a pp 114 153 Baadevkni in Mperlotre iii. pp 465 
5]9-~Moller in Norduk T A , I (2930) pp 37 i2- Pedohardt. iM, pp 
88-95~-B«ley m Ecmumm, 19S2, pp 89 215 J6(i-179~-Nolde in Eoffue 
Jlecuetl vol 39 (1932) (i) pp 5 12(> theMmemR / 3rdier 14(1933) 
pp 186 215 and tn Annuatre 38 pp 414 468- ^reni in Etmia 
24 (1912) pp 63 83 201 226 405 427 Aiiinr> m Rrtwr ^r<nmniqttp in/rr 
naUonale 1935 (Oct Oec ), pp 277 106— 84>inmfr in ZoR, 16 (1936) 
pp 265-297 ^hwarzonbrrger in H } 22 {19(5) pp 96 121 

J 578. Commercial treaties are treaties oonceminft Oie 
commerce and na%'igation of the contracting >State*, and 
concerning the subjects of these States who are engr^pd m 
commerce and navigation. Incidentally, however, they also 
contain clauses concerning consuls and various other matters 
They are concluded either for a limited or for an unlimited 
number of years, and either for the whole territory of one 
or both parties, or only for a part of such territory. All 
full sovereign States'are competent to enter into commercial 
treaties, but it depends upon the jtpocial case whether half 
and part sovereign States are likewise o(»npetent.> 

> Aithoagh oomMtent to onter into of nbrwuy 88, 1885, all (b» Htoto* 
ooauwntol trestM, a State may, wbum have poMMiioiw to tha Oa^ 
by on totemationst aonpoet, be le- dutilit mutt grant oomptota fieadon 
itrwteil to ito fteedom with ngud at caanMna to (be tlgnatoiy Statoa 
to (to eomimndtl peliey. Thn*. and lo Umms StotM. membora of the 
ooeoidtog to the Oonventioa of Sep I^Mglia, whiob odlMN to It (£ JV.f .8., 
tonbor 10, l919i, nviitog tbe Oerntal 8, pT^I end above, p 4*7 (n,)). 

Aet «f tiw Btoba Oongo OonfareoM i 
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tim of conuaercial treaties aw, for the most partt 
pwraly ioohaioal, aud aw, thewfow, outside the scope of 
t gen^ treatise on International Law ^ Thew aw, how- 
ever, two points* of gwat importance which wquiw dis- 
odsnon^-namely, the meaning of coasting-trade and ,the 
meaning of the most-favoured-nation clause. 

§ 679. See below.* 

§ 680. Moat of the commercial treaties of the nineteenth iftuung 
century contain a stipulation usually wferred to as the 
mo8t-&vouTed-nation clause.* The wording of this clause Nstion 
is by no means the same in ail treaties, and its general 
form has thewfow to be distinguished from several others 
which aw mow specialised m their wordmg. According 
to the most-favoured-nation clause in its general form, 
all favours which either contracting party has granted 
in the past, or will grant in the future, to any third State 

^ The loUowuiM iniftaiiciib, buine Coafprenr^ held by the I^goe at 
of which are of purely historical Gcntia m May J927, C K J ^4 1 1) 

Impfwtanoe, of the policy of the * 1 579 The teepective meanings 
*openi door' in economic matters of the term coasting-trade (or 
may be mentioned (a) certain C4i6ota9e) in Intematiooiu Law gener- 
provinona in the A mandstes (see allv and in commercial treaties have 
above, } 94e), and as to the li man already been mentiooed above, 1 1$7, 
dates in Article 22, paragraph 5, They are discussed m some detail by 
of the Covenant ; (5) Arliele 7 of the the author m the third edition of 
Tangier Statute of 1923 (Treats Senes this volume, and m L,Q,jk,t 24 (1908). 

No, 23 (1924) ; «ee below, vol ii pp 328 334. 

§72 (c) Article 3 of the Treat> ' Diffeici t from moet-favouied- 

regolatiog the status of Spitsliergcn, nation trem^i ent is ' national treat- 
February 9, 1920 (Tretat> Senes. No ment,* ahicfc means that the nationals 
18(1924); see below, vol ii ^72^6)); ‘of one of the contracting parties 
(d) the Nme Power Treatv of Feb shall be treated m the reepe^ 
nuuy 6, 1922, signed at Washington agreed to, m the territory of the 
* relating to principles and fioliiies other contrarting party, just as if 
to be followed in matters c<mcenimg they were natiooau of the second 
China' (Treaty Series, No 42 of contracting party.* That is, it 
1025, A.J , 111 (1922), huppL, pp prevents * discnmination against the 
64-74 ; Taohi in J? / , 3rd ser, \ol nationals of the contracting parties^ 

15 (1034), pp 585-h23), (r) Article in any way» m regard to the points 
23 (s) of the Covenant of the l/*ague stipulated in the treaty ' * Wicker- 
(* editable,* which does not neoes- sham, op. etf. The most-favonivd- 
sarify mean eooil.' 'treatment for nation clause » not neoessarily 
the oommeroe or all members of the restncted to matters of cocnmeree 
l<9agiie ') ; (/) Article 76 (d) of the and navigation. See the Exchange of 
Obarter of tfa« United Nations (e<^ al Notes of May 21-25, 1030, between 
treatment in Trust territories for all France and Great Britain laying down 
meothefe of the United Nations-- that the clauae appbes equally to the 
to the interests of the in- legal relations brought about Urn 
habits of these ierritones). See law of landlord and tenants Treaty 
also the Final Report af the Kconomio Seriee, No. 32 (1020), Omd. 3200, 
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ttiiuit be granted to the other party. But the meanjng of 
this clause in its general fomt became oonfaroversial when 
the United States of America began to conclude com* 
mercial treaties embodpng it. Whereas, *in former times, 
the^ clause was considered obviously to have the effect of 
causing all favours granterl to any one State at once and 
unronditionaUy to accrue to all other States having most* 
favoured-nation treaties with the grantor, the United States 
contended that these favours could accrue to such of the 
other States only as ftUfilled the same conditions under which 
these favours had been aUouvd to the grantee.^ It was, 
therefore, the general practice until 1923 for the most- 
favoured-nation clause when occurring in the commercial 
treaties of the United States to be not in the general form, 
but in what is called its conditional, qualified, or reciprocal 
form. In this form it provides tliat aU favours granted 
to third States shall accrue to the other jiarty uncondition- 
ally, in case the favours ha\c been allowed imconditionally 
to the grantee, but only under the same coinpenHation, in 
case they have been granted conditionally But the United 
States adhered to the view that, oven if a commercial treaty 
contains the clause in its gcne>al, and not qualihed, form, 
it must always be interpreted as though it were aorded 
iq its qualified form, and the Supreme Cour\ of the United 
States has confirmed * this interpretation. 

The conditional form raises many difficulties of mteqircta- 
tion. It is not easy, for example, to say what amounts to a 
reciprocal compensation of the same or equal value ; for a 
concession which is valuable when made % one State may 
be of less value or even valueless if made by another. More- 

* An interpRtation which ia re- U.3, llti, and ftJbMey t. Hatertton, 

ouniaoettt of the Anglo-Amencan doc 124 U.8. IlK); Hudson, C'mm, p. 8W. 
trine of ooneidention m contracta. 8ee«leo Hyde, i f4S2, ii. IfSSS, a37 
The nnthor («ee 4th editim, |580) Iwift ample bibilagniphy), MoUlufe 
reganled the American interprriation in MJ.. IS (1925). pp. 889-701, end 
ae nnjitttifiable, but pointed ont that Wigierriiam, op. eu, 8a», on the 
gnropenn wrlten of the authority of othw band, tlie Intereating deouioa 
Ifartese (it. p. 825) and Westlake O. of tte United Ktatee Hnpreme CWt 
p. 294) approved of it See aleo of tie Territory of Hawnit. of Deemn- 
nefaahtnaiin in Liaxt, f 32, I. (4) c.. berlS, 1920 in tiamuion TruHOo. v, 
ai^ Hstaebdi;, p. 204. HtiM. 31 Hawaii, 190| AwitHil tHgtek 

* Sat Bertram v. fioheriMW, 122 198i|-1980, Cim No. 281. 
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ov6r, the conditional form is open to the grave objection of 
being unfair to countries which have very few, or very low- 
duties, and which are thus less favourably situated for 
negotiating than • those which possess heavy or numerous 
duties. As a result, however, of the recommendations of the 
American Tariff (Commission of 1919 and of the Tariff Act 
of 1922, the commercial policy of the United States of 
America in this respect underwent an important change.^ 
A laige number of modi x'ivtndi concludcKl with different 
countries provided for reciprocal most-fa voured-nation treat 
ment in the uncondiUotml Jorm/ 

It is usual, however, even in the unconditional form of the 
most-favoured-nation clause, to except from its operation 


certain special situations, such 
traffic in Q*ontier zones. The 

* Sm Wickerahanri, op rit . and 
MoC3iire, op. ett, 

* A.J , 20 (1020), iSup|»L, 
pp. 4*21. A» to some pnmounce- 
raente of the Oo\«rniii<*nt of the 
Unitsd iStates in 1034 declaring the 
mo«t>£avoiired nation clause in ita 
unconditional form to be the ultimate 
objeotiTe, and the Trade Agreeroent 
between the United States and Russia 
of July 13, 1935, m Anderaoo in 

20 ( 1035). pp. 053-6r>6. See also 
Catudal in AJ ,35 (liMl), pp 41 54, 
ftMT a survey of decuuoiifl uphokbng 
the unconditional form of the clause 
aa provided ui treaties See, in 
parUoular, John T. lUU Co v. ( ntled 
Slkif<a,A.J,35(1041),p 100; dnannl 
]0:iS 1040. Case No. 107. For 
an in tercet ing qualthuitidn see 7'h€ 
Fw/a, where a United States Circuit 
Court of Appeals held on June IS, 
1034, that the benefits of the most* 
favoiired*nation clause cannot be in- 
voked in respect of illegitimate trade : 
Afifitial DtgeM, 10:{3.1034. Case No. 
21. The Intemational Court of Jua- 
tioe haa had occasion m a number of 
eaeea to interpret the effect of the 
mosl^favoured^iiations clause. »^e, 
s.p.. Uie Anglo-franuin Oil Co. case. 
i.CJ. Roporit. 1952, pp- 108 110; 
the AmMielns ease. 105^ pp- 
20 - 29 ; and the caaa ooneemmg 
of NsUtmalo of iht VniUd 


as a rustoms Union or local 
ex(*eptioii clauses sometimes 

StideB \n Morocco Jnd , 1952, pp. 197- 
100. 204-20t> in which the Court 
dihrmed the principle that the benefits 
arming from the operation of the most- 
fa voured-nation clause m a particular 
cHi>o cease with the termination of the 
treaty aith the third party. 

It IS not possible in a general 
treatise on International Law to 
enter into the details of the history, 
the different forms, the application, 
and the interpretation of the most- 
favoured -nation clause. Headers must 
be refe'tcd for further information to 
the works <.nd articles quoted above, 
before § 5'8. See also Moore, v. 
JS 705-7b9, Crandall in AJ.. 7 (1013), 
pp. 708 723, and particularly VVicker- 
sbam, op. cif. As to the treaties 
ciHicluded by Soviet Riis«(ia see 
Korovin in A.J.^ 22 (1928), pp. 754- 
762 See also InUrneUwHtd Economic 
BfconttnuAion and The Improvcmcni 
of Commcreiol ReJohons fieltreen 
SaiionB (both published in 1936 by 
the Jumt Committee of the Carnegie 
Endowment and the International 
Chamber of Commerce, and containing 
articles on the f'eoent developmenU 
m the mod-favoured -nation danse); 
Bailey m Eronomieot 1032, pp. SO- 
U5, 160-170. See generally on con- 
ventiiinal regulstion of tariffs Jaime 
m Hogue Beeueil, vol. 21 (1028) (L). 
pp. 113-185; Lhomme m R*0., 38 
(1031), pp. 62-00. 
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ako exolade oonoessicmft made to oountriee standing in 
special etibnio, historical, geogr&phical, or other relationships. 
The system of tariff preferences between members of the 
British Commonwealth ia excluded fromt the operation of 
the most-favoured-nation clause oh the growd that re- 
lations between them are not international but domestic.^ 

§ 581. International commodity agreements constitute an 
important development in the practice of treaties bearing 
on commerce. Their purpose is mainly to regulate by 
oonunon agreement the supply of certain agricultural and 
other products and raw materials on the part of producing 
States. Experience has shown that the fall in prices follow- 
ing upon excessive and unregulated competitive supply of 
such goods is productive of avoidable economic hardship 
snd unsettlement. The following are the more^ important 
commodity agreements : (1) Agreement of May 6, 1937, 
concerning the Regulation of Production and Marketing 
of Sugar*; (2) The Final Act of August 25, 1933, of the 
Conference of Wheat Exporting and Importing Countries,* 
and the International Wheat Agreement of April 22, 1942, 
between Argentina, Australia, Canada, Great Britain, and 
the United States * ; (3) the Agreement of September 9, 
1942, for the International Control of the Production and 

* ^ Thw IB usually aocuoipli«iheil not 1804, regulating the tlrawbacka on 
by a special proviso, but hy drafting sugar .54, p 39); the Brussels 

the mam most-favoured^nation clause Convention of March 6, 1903, relative 
80 that it providofi for treatment to bdunties on sugar {BS S P,^ 95, 
not less favourable than that en- p. 31); Protocol of March 17, 1912, 
joyed by goods produced or mann- prolonging the international onion 
factored in any/oretpn country. The eatabliahcd by Ibe Sugar (omenifon 
Oentfol Agrtmtni on Tariffs and of 1902 {B.F*S,P,, 105, p. 392). See 
Trade, 1947 (Cmd. 7258), oontains in Kaufmann, Welliuckerindusire und 
Article 1 a fmvision, subject to oer- infemalionalti and tofonuike Hechi 
tain exceptions, for general uncon- (1904),aod in //erpiis Bseiicfl,3 (1934) 
ditional most'favoured-oation treat- (ii.), pp. 218-223. Borel in ft./., 2iid 
ment. And see Jennings in B. P., 30 scPh 3 (1912), pp. 150*158 ; Andr4e 
(1953), pp. 338, 339. in $ 0., 19 (1912), pp. 686-685 ; Wilh 

* HodMD, lAQidaiion, vii. p. 051 ; in Amertean Ptilitim Seionet^Rtoiew, 
Miso. Mo. 3 (1937), Cmd. 5161. See 33|]939), pp. 860*878; Amulak in 
alto Protocol of August 31, 1951. for Ua m BeeueU, 78 (1951) (i.), pp. 127* 
proloBging the Agreement of 1937 : 21( , For the Agreement m 1948 

No, 1(1952), Cmd. 8437. est bliahmg the intemaiional Rloe 
nit Agttement wan prei^ed by a Ooi imistkm tee Treaty Seriee, No. 75 
•eriet of hiter-goveniinental Agi^* (19 lO). Omd. 8118, And tee below, 
mtnle, dating b^k to 1864. concern* p. I OOP. 
log dfnwbadm end bountiet on tugar. *fOmd. 4449 (1934% 

Bet €4. Convention of November 8, 87 (1948) 8opp).« p. 84. 
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Export of Tin * ; (4) the Agreement of May 7, 1034, 
for the Regulation of the* Production and Export of 
Rubber'^; (6) the Inter* American Coffee Agreement of 
November 28. 1040.^ . 

There is some danger that commodity agreements of this 
kind may result in a system of international monopolies 
creating an artificial scarcity and perpetuating a high level 
of prices. Proposals have accordingly been made and, in 
some cases, given effect, for associating consumer countries 
with any such agreed regulation of production and for 
creating so-called buffer stocks of commodities to meet the 
impact of sudden changes in supply.* Most of the com- 
modity agreements have created special organs and offices 
for administering the schemes of regulation of production 
and expoije.’’ In general, however, the execution of the 
agreements is left to the national authorities of the contract- 
ing parties, with the result that it has proved necessary, in 
most cases, to provide machinery for investigating com- 


^ Ifi^oronefTimeTito/CommcwIt/y Con* 
trnl Agrtemfnts (pubLsheU by the 
Intbrnationa] I>al^ur Office, lil43). 
p. 99. Thii volume, preceded by a 
valuable introduction (pp iii-lviii) 
and cited here ae CcmnyMy Agrtt- 
fn€ni$^ eontaine the texts of practice U% 
all recent agreements for the control 
of the pr^uction and export of 
various commodities. See ibH . pp 
75-87, on previous agreements relating 
to tm, and pp. 87-89 for the Agreement 
of January 25, 1938, on a Tin lie- 
search Scheme. 

* Hudson, UgitiUUion^ vi. p. 856; 
L.S,T,8„ 171, p. 203. 

* Commodify AyreemenM, p. 59. 
See also Wicktser, TAe H’orW Coffft 
Econnmy with Sptciai Rfjerenfe to 
Control Schemes (1943), and, on the 
Inter American Coffee Board, Buth 
Masters, ffandhook of Intematumol 
OrganizotiMie in the American (1944>, 
pp. 93-98. The regulation of the 
production and export of tea is the 
stibjeot of an Agreement of v^mlier 
18. 1934, between the various puvate 
associations such as the lnd«a Tea 
Association and the oorre8(«on<1ing 
IHitch <8>mpante§. See Commodity 
/lprsemsffls,,p. 52. 

* Set Agreement of June 20, 


19:t8, on the Tm Buffer Stock Scheme : 
Commodify AgreemenU, p 90 The 
idea underlying such internationally 
held and controlled buffer stocks is 
that they should I>p increased when 
production exceeds demand and 
drawn upon in the converse case. 
By buying up stocks at a time when 
prices tend to be depressed because 
of ex. I tv's of supply, buffer stocks may 
assist II' oreventing a disastrous fall 
m price And see in geoernl the 
exhaustive study by Staley, Raw 
Maienals in Peace and War (19.37). 

• See e,g. Article 1 1 (o) of the Tin 
Agreement concerning the powers of 
the International Tin Committer ; 
Article 15 (e) of the Rubber Agree- 
ment concerning the International 
Rubber Regulating Oommittee; 
Article 7 (2) of the Wheat Agreement 
oonceming the Internationsf Wheat 
Oimncil. It has been suggested that 
these and similar orgi^ as well 
as buffer stock authonties should be 
granted international legal person- 
alitv and a measure of independence, 
including immunity from taxation, 
of the jiirisrliction of the State where 
they are situated. As to wheat see 
Cale in BuUetin tif Sfiife DepartmatU, 
18 (1947), pp. 10»l0e6^ 
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pilots arising out of the administratitm of the agreement.* 
Moreover, it is clear that, inladdition, some oo*ordinating 
'machinery of international supervision — ^possibly by an 
organ of the Economic and Social CSouneil of the United 
Nations — may be indicated in order* to safeguard the inter- 
ests of the consuming countries* and, generally, of an 
expanding luid orderly international economy.* 

^ The SagAr» Coffee, and Tin Agree* Board set up in January lff42 be- 
ments gire the oontral control auth- tween the United Btates and Great 
orities the power to enquire into Britain, Duncan Hall in B.Y^, 21 
oompUinta ag to the infhngement of (1944) p|.* DVt.171 . Ruth Maaters. 
the agreement by the national auth op. eU., 53-59, Ctmmodtiy Aytet* 
oritiea and to make recommendations. meni», pp, 158-171, ^reement of 
The Sugar Agreement provides also June 23, 1939, between Oreat Britain 
for a measure of arbitral settlement and the United States for the ex* 
(Article 51 (r)). change of cotton and rubber. tAtd., 

* As well os the interests of labour p 178, Agreement of March 26, 

* The Second World War gave nsc 1043, between the Ignited States, 
to some agreements establishing Canada and Oreat Britain establisb- 
agencies for the control of commodi- ing a reserve i*f indnstrial diamonds, 
ties as well as to ordinary purchase %btd , p 190, and Agreement of 
agreements bv Governments Most September \ 1942, l^tueen the 
of these agreements are of transient United States and Brarli for tiie 
importance, but it may be of interest development of frMMist tiffs prorliirtion 
to refer to some of them. See eg In Braril . p 195 And see l>elt*n 
as to the Combined Raw Materials p ICKKK 
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SPECIALISED A(}ENCIES OF INTERNATIONAL 
CO-OPERATION AND ADMINISTRATION 

(A* to InternaUoDal OrgamRation and Administration generally seo above 
U 167a, 167aa. As to the Internationa) labour Organisation see above, 
H 340/.340^A ) 


I HEALTH AND EDUCATION 

(i) The Would Health Orovnisation 

Goodman, InUmahnml Htalth Organisations (1952)— Parry m H P , 24 (1947), 
pp. 446 462 - .Sharp in .4 / , 41 (1«)47), pp. 609 630--(.’bisbolm in /iKer- 
naiictMi Conctltaiicfti PatnphUt, 194<^, No 439 — Winslou, tbtd , — Alien m 
Initmaitonal Organtznixon, 4 (1950), pp 27 43— A^srher, 6 (1952), 
pp. 27 50. 

The most iin])or(Hnt domments of the \Norld Health OrganiKation are 
the Hand^foolc of Jkinr fkx um nis and Handbook of Rt ^olut^ns and Detisums 
of ihf \^ orld HcaUh A^^rmhly aud Ihf Eireuiup Board (nea editions of 
each of ahirh are lasued pent/du all> ) and the Officud Records of theWorld 
IltaUh OrrfoniAatton (uhtch inriude ei< h >ear the Annuul Report of the 
Dtrector Oenfral World Health i'^sembly and the VniUd Nations and 

the Records of ths II orld Health Uscmbly aiul the Exccutiie Board) See 
also the JnUnwtwnal Ihgcd of Health Leaislatwn, the Manual of the Inter- 
national i^tatistiral tlasnfkatwp of Diseases^ Injuries and Causes of Death 
(2 vols., 194S), and the Phnrmaropoea InUrmtUonahs (Vol. 1, 1951); the 
Technical Report Series contauis the findmgs >1 the technical committees 
The WJI O, Bulletin and Monotfraph Sertes consist primarily of medical 
studies. 

For the constitution of the World Health Oi^anmation see T.A’.T.iS., 
14, p 185; ll.> , 24 (1947), p. 451 ; Treat\ Series, No 43 (1948), Gmd. 
7468. 

Origin and Objects of the II orhl UenUh OrgnmsuUon 

The Constitution of the orhl Health Organisation (to be referred 
to as W.Ii.O.) provides that the objective of W.H.O. shall be the 
attainment by till peoples of the highest possible levels of health and 
that, in order to achieve that purpose, WMLO. shall act as the direct- 
ing and co-ordinating auth --ity on international health work and 
discharge certain more specific functions covering health in the 
broadest sense, including environmental hygiene and mental health. 
The creation of the W.H.O. thus conceived represents the culmina- 

you I. 3Q 
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tion <if a oefttury of international efforts. The important stages in 
that developfneBt were.marked by the first efifeotive general qpn- 
vention on quarantine in 1903 ; the creation, in 1907, of the Inter- 
national Office of XNiblic Health for the study of epidemic diseases, 
the administration of the Izv|«mational Sanitary Conventions and 
the rapid exchange of epidemiological information ; the setting up 
of the Health Organisation of the League of Nations with the wider 
mandate to take steps in matters of international concern for the 
prevention and control of disease ; and the enlargement of the scope 
of direct international assistance in the field of health by the United 
Nations Relief and Rehabilitation Administration/ The powers 
conferred upon W.H.O. by its Constitution and the practical scope 
of its activities are vastly broader than the more limited range of 
these earlier organisations. The programme of W.H.O. includes ' 
activities relating to malaria, tuberculosis, venereal and other 
communicable diseases, maternal and child health, mental health, 
social and occupational health, nutrition, nursing, environmental 
sanitation, public health administration, professional education and 
Gaining, and health education of the public. This programme 
reflects the far*re4ching developments in medical research and 
practice and in public health administration whicli have taken place 
since the early^ days of international co-operation in the field of 
public health. 

Membership c/ WM.O. 

WJS.O. is intended to be a tinmrsal organisation and the pro- 
visions of its Constitution concerning mi^mbeiship have biNui framed 
with this end in view. The Constitution specifically declares that 
membership in W,H.O. ‘ shall be open to all States/ * Members of 
the United Nations may become Members by accepting the Con- 
stitution in accordance with their constitutional processes.’ Other 
States invited to the International Health Conference were entitled 
to accept it in the same manner before the First Session of the World 
Health Assembly.’ States which do not becoifie Members in accord- 
ance with these provisions may apply to become Members and * shall 
be admitted as Members when their application has been approvcfl 

* See Goodman, InUmaiional Aehieveimnij» and PrtapteUf (Milray 
JVealiikOrgronMaiMifs (1052) and Bark* Leiturea, 1034); and Woodbiidge, 
hnus, The SanUary Ctmjvrtntu — The Hiefmy of the 

(1043). also Vitta, ' Le droit UmUd SalioM Reli^ and Rehah^ita• 
Ssiutaiieinteroatioeal/^o^raeil^ecirj^if, fiom Administration (1050), tol. I, 
33 (1030) (iii), pp. 578 500; Abt, pp.|33 1-332 and 434-442, and vo). It, 
Vinid-sinq ans faeMviU de VOff/ce pp.^-26. 

InUmalUonal d^Hyqiine pMiqwn *fArtlde 3. 

(1009-1933); BnehmMf InienkUional *fArtiole4. 

Coeopendhn in PntUo Health: He ^|ArUols5. 
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b 7 'a simple majority of tLc Health Aaaembly/ ^ While such an 
application for membership has to be approved by the World Health 
Assembly, the Assembly appears to be under an obligation to grant 
admission provided a proper applicatfon is submitted to it ; in the 
case of some other international organisations, including most of the 
other speciahsed agencies, the admitting authority acts in its dis- 
cretion.^ Seventy-ninc States had accepted the W.H.O. Constitu- 
toin by December 31 , 1952. The United States accepted membership 
of W.H.O. * with the understanding that, in the absence of any 
provision in the W.H.O. Constitution for withdrawal from the 
Organisation, the United States reserves its right to withdraw from 
the Organisation on a one-year notice * subject to meeting its finan- 
cial obligations in fuU for the Organisation’s current fiscal year.® 
The validity of ratification subject to such an understanding was 
referred to the First World Health Assembly, which unanimously 
decided to accept it.* 


TAe Structure of W.H.O. 

The Constitution of W.H.O. lays special emphasis on the technical 
qualifications of the persons representing States participating in the 
work of the Organisation. The Health Assembly is to * be composed 
of delegates representing Members.’® However, the Constitution 
provides that ' these delegates should be chosen from among persons 
most qualified by their technical competence in the field of health, 


■ Article 6. This rule uas to be 
subject to the conditions of any agree- 
ment with the United Nations, liow- 
ew, the United Xations-W.H.O. 
Agreement contains nothing on the 
question. 

• As to the rnited Nations see the 
Advisory Opinions ot the inter- 
national (>>urt in the Admmion oisc ; 
I IfiHc above. 

• Offirtal HfCttrda uf W.H.O ^ No. 
31, p. 

• Official Rea/rd4 of WM.O., No, 13, 
pp. 77-80. It uas suggested lu the 
oonraa of the discussion that the 
United Staiee should not be in a more 
favoured poaition than other Members 
and that the Assembly should there- 
fore lay down as a proposi-««<i of 
general application that any membw- 
State may determine its membership 
on a year*s notice, but no action was 
taken on this summstion. Ei|^t 
dtatea (U.€lil.R., l^rainian S.S.R., 
RValorUMioa 8.S.R., Bulgaria, Roum- 

Albanim OsedioMvakia and 


HungaiyO subsequently notified 
W. H.( > that they no longef considered 
them»4e(v Members, and two States 
(the Fo rtosa Uoyeniment of China 
and Poland) notified their withdrawal: 
these 10 States are olassified by 
W.H.v). os ' inactive Members.' The 
World Health Assembly has adopted 
resolutions indicating that W.H.O. 

* will alwH\*8 welcome the resumptiou 
by these Members of full oo-operatioii 
m the aork of the Oi^snisStion,* and 
that ' i\ is not comddered that any 
further action at this stage is desir- 
able.* The legal position is therefore 
still o)>en. The proposition that any 
Member may withdraw on one year's 
notice has not been formally aeo^ted. 
The States which have purported to 
withdraw (without giving such noHoe) 
•re still treated by tbe Oiganisatiqn 
as inactive Members. It would pre- 
sumably be open to them to rasoine 
full participation without re-admlttioii 
to membership. 

• ArtiiflieKK 
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prdiKraUy r6;(^re86nting the natioAal health administratioa of the 
Member/ ^ The Executive Boatd coneiete of 18 peramie deeigimted 
by as many Members, The Health Xasembiy» talcmg into account an 
equitable geographical distriUbtioii^ elects the Members entitled to 
designate a person to serve on the Board. Bach of these Members 
* should appoint to the Board a person technically qualified in the 
field of heidth, who may be accompanied by alternates and advisers/ * 
The Board exercises on behalf of the whole Health Assembly the 
powers delegated to it by that body.* Unlike the Members of the 
Executive Board of U.N.B.S.C.()./ the Members of the W.H.O. 
Executive Board arc not elected in a personal capacity by the 
World Health Assembly ; although not representing Governments, 
they are both appointed by * and subject to replacement by * 
Govemnients. 

The emphasis placed on regional arrangements is a special feature 
of W.H.O. The Constitution provides that the Health Assembly 
shall from time to time define the geographical areas in which it is 
desirable to establish a regional organisation and that it may, with 
the consent of a majority of the Members situated within each area 
so defined, establish a regional organisation to meet the special needs 
of the area.^ Each regional organisation is to be an integral part of 
W.H.O.* and is to consist of a Regional Comuiitteee and a Regional 
Ofiice.* Subject to the general authority of the Director-General 
of W.H.O., the Regional Oihee is tjie administrative organ of the 
Regional Committee and carries out within the region the decisions 
of the Health Assembly and of the Board. Regional Directors are 
appointe<f by the Board in agreement with the Regional Com* 
mittee ; their staffs are to be appointed in a manner to be deter- 
mined by agreement between the Director-General and the Regional 
Director.^* There is no analogy in the Charter of the United Nations 
or the Constitutions of the other specialiscMl agencies for this degree 
of devolution of authority. Regional organisations have Imn 
established for Africa, the Americas, 8outh-Kasi Asia, Europe, the 
Eastern Mediterranean and the Western Pacific, and all the 
assistance to Governments which constitutes a largo part of the 
work of W.H.O. is (pven through theses regional organisations/* 

^ArUclell. *Artiole44. 

* Article 24 of the W.H.O. Uon« ■ wurticle 46. 

sfitiition. * krticle 46. 

* Article 29. » Utide 61. 

* See below, p. 968. ^iole 52. 

•Articl»24. » krtiole68. 

* l^ule 2 of the Rules of Procedure ^ Tor a survey of the esistiiig 

of the Executive Board. A proposal emu gements and the maoiMr In 
that the Board shooM be ttansform irififl i they operate see TAs Work qf 
intoalM>dyofOcveEtMa«ntr^;Ketenta* CifiM Esscfidi ^ 

three wee miskkaed and lejeoted. N«r. 46, pp. 72-147. 
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W HX). Ite{fulahons 

W*H.O, has, within strictly deiined Htnits, regalative powers of a 
unique character. » In addition to having authority, analogous to 
that of the lnt<^ruational Labour Organisation and the Food and 
Agriculture Organisation, to adopt conventions and agreements 
which come into force on acceptance by Members in accordance with 
their constitutional processes,^ as well as the authority to make 
recommendations to Members with respect to any matter within the 
competence of the Organisation/ the World Health Assembly has 
been given the power to arlopt regulations concerning sanitary and 
quarantine requirements and other procedures designed to prevent 
the international spread of disease ; nomenclatures with respect to 
diseases, causes of death and public health practices ; standards 
with respect to the safety, purity and potency of biological, pharma- 
ceutical and similar products circulating in international commerce ; 
aqd advertising and labelling of biological, pharmaceutical and 
aunilsr products in international commerce/ Such regulations come 
into force for all Members after due notice has been given of their 
adoption by the Health Assembly except for such Members as may 
notify the Director -General of rt^jection or reservations within the 
period stated in the notice/ No positive act is required by a State 
desiring to become a party to the regulations : such positive act is 
necessary only if it tlesires to reject them or notify reservations to 
them. The Ctiustitution docs nut limit the right to notify reserva- 
tions. It woulvi therefore seem to followr that Members may notify 
reservations unilaterally at their discretion except in so far as the 
right to make such reservations can be valid’/ and effectively limited 
by the inclusion of provisions on the siibj* ft in particular regula- 
tions.® W.H.O, has exen'ised the new regulative powers entrusted 
to it by Artwle 21 of its Con^^titution in two important fields by 
adopting the Xomoiu lature Regulations, DJIS ® (with Supplementary 
Regulations, iy4t>) ’ and the International Sanitary Regulations, 

^ Artiolei 19 and 20 of the W.!l O. has Ik^d followed by the Wotld 
Oonstitution. Health Assembly m the caae of the 

< Article 23 of the W.ILO. Con- International Sanitary Regulatiovia, in 
atitutioa. which the matter wan of apeotat im- 

• Artide 21 of the W.H.O. Con- por^anoe as they have the effect of 

stittttiofi. supereeding and abrogating a whole 

« Article 22 of the W.H-0. Con- series of earlier international engage- 
sUtutaon. menu release from which is predioiSed 

• As Members retain the right to upon the acceptance of new regnla- 
niject emulations there would not tions. See p. 993 below, 

* OJfieiai JRteotds of No. 13, 

pp. 349-352. 

* Offidai Records of W.N.O., No. 21, 
pp., 333-384. 


seem to be any objection of principle 
to a partimiliw regulation proviihng 
that it must be accepted or rejected 
as a whole or limiting the scope 
of admwslble reservations. This view 
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1961.^ Tbe Nomenclature Regulations provide that Members of 
W.H.O. shall compute and publish annually for eadi calendar year 
statistios of causes of death in accordance with the relevant articles 
of the Regulations and in accordance with^the classification nomen* 
dature and numbering set out m the lists given in the Manual of ihe 
Iniemational Statistical Ckmtficatton of Diseases^ Injuries and 
Comes of Death * annexed thereto. 

The International Sanitary Regulations supersede in whole or in 
part 13 earlier conventions, agreements and protocols, including the 
basic International Sanitary Convention of 1926 and International 
Sanitary Convention for Aenal Navigation of 1933. They leave in 
force for the time being the malaria provisions of the Aerial Naviga- 
tion Convention, as amended in 1944, which are to be superseded at 
a later date by supplementary regulations. They do not affect 
certain provisions of the Pan-Amencan Sanitary Code, 1924, relating 
primarily to the notification of diseases throu^ the Pan-American 
Sanitary Bureau. Subject to these exceptions, they re-state in a 
single document the international hanitary law of general application 
which has been developed in a long senes of instruments from 1851 
onwards.^ The Regulations lay dowm a special procedure for the 


‘ qgicial Kteordsof W lLO„ No 37. 
pp. 335-303. 

* Supplement I to the Buileitn o/ 
iht World Health Oiyanteaiton, 2 vobi. 
(1948-1949). 

* The following Conyentions relat- 
ing to health may be referred to in 
thtt connection : 

CoQvenUon eetablishing the Health 
Office, December 9, 1907 * MaiteoM, 
3rd ser., 2. p 913; Treaty 
Series (1909), No. 6 , rerued by the 
Samtaiy <3onyention, Juno 21, 1926 
78, p. 229; Hnti^A and 
Foftifrn diate Papers, 123, p. 610; 
Hudson, Lepidatum, tn, p. 1^3 ; 
Vitta in Hague Heeueil, rob 33 (1930) 
(iU), pp. 549-668. This Convention 
was in turn revised in 1944 . seeCmd. 
1637, The Office was to be gradually 
liquidated as the result of the creation 
of the World Health Organisation, 
See also Sharp In A.J., 41 (1947). pp. 
o09«63O, And see ^ Protoo>l of 
duly 22, 1946 1 l/,/^,ar.N.,9,p.a. As 
to the JntefDstlonsl SmUuSry Con- 
ven^ of Januaiy 80, 1892, see Mar- 
UKui 2ud Mf 19k p, 261 ; as 

to the Oiolm Oouvsotioa of Diesdeo 
of Afirill5,1693,«Wd,.p.239; sstuihe 
(MmrOofkve&Hoo il April 8. 1694. 


ilftd,, 24, pp 516, 553 ; as to the Plague 
Com cDtion of March 19, 1897, fWd., 28, 
p 339, and 29, p 495. See also I^ouih, 
La pfdtttque eanttaire fniemaitemale 
(1906), and tTlmann in HJ , ii (1879), 
pp. 527-531, and m P.G,. 4 (1897), p. 
437. As to the Sanitary Conveutton 
of December 3, 1903, revising the 
previous cholera and plague conven- 
tions. see Martens, AM? 0 , Srd set., 
I, p. 78 ; Treaty Senes ( 1907), No. 27. 

See also the foUoaing Conventions ; 
Sanitary Convention for Aenal Navi- 
gation, Apnl 12, 1933 : Treaty Senes, 
No. 19 (1935), Cmd. 4988 ; Hudson. 
Legudaium, vi, p. 392. 

Convention for Mutual Protection 
against Dengue Fever, July 35, 1934 ; 
Treaty Series, No. 37 (1935), (’md. 
5006; Hudson, Xegtriolum, VI, p. 930. 

Agreement respecting Facilities to 
be liven to Merchant Seamen ibr the 
Tre ^tment of Venereal Disease, Dec- 
eml er 1, 1924 : Treaty Seriee (1926). 
No, 20. 

C nveotlon for the Exemption of 
Hoi >itsl Shipe from Earbow Dues, 
Deo mber 21, 1906 : see BrUisk and 
far ya 8laU Papers, 98, >. 624. 

0 aventioa eonceming the Vtd* 
fioatfon of the Pharmseopoeiat For- 
mufoi for Potent Dragi, November 
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oooftidf^rAtion of I 68 orvation 0 . Reaervations are not# valid uxileaft 
accepted by. the World Health Aaeembly. The Regulationa do mot 
enter into force in respect of a State making a reservation until it 
has been accepted by the Health Assembly, or, if the Assembly 
objects to it on the ground that it si^bstantially detracts from the 
character and purpose of* the Regulations, until it has been with- 
drawn.^ The Regulations become binding on future members of 
W.H.O, within three months from their admission, subject to the 
usual right of rejection or reservation. 

The International Sauit^iry Regulations entrust W.H.O. with 
important functions in connection with the exchange of epidemio- 
logical information and the settlement of quarantine disputes. 
W.H.O. also discharges certain functions in connection with the 
administration of the narcotic drugs conventions transferred to it 
from the International OtBcc of Public Health by a protocol ® 
negotiated under the auspices of tlie United Nations amending the 
Ijeague of Nations conveutibns of 1925 and 1931 and expanded by a 
further United Nations protocol of 1948.* 


1006: aw Marieiifl, X.R.G,, 3rd 
BSr., U P- ; Treaty SerieR (1007), 
No, 10. On the conference of experts 
oonvened under the aii^picea of the 
fisagite of Nations for the atandardiaa' 
tjon of sera and ^ 

Off. J., 3 (1022). pn. 179, 934. For 
the Convention on the same subject of 
August 20, 1920; L.S.T.S., 98. p. 12.i; 
Hudson. v. j>, 64. Pmvwion 

was mode in 1920 for a permanent or- 
ganisation and aecretannt : maeOjf.J.. 
1929, pp. 1448, 1478: 193i), p. 738. 
Ree sJao Agreement bet\sivn the 
United States and the I'luted King- 
dom of January 2.*>, 1946, on the 
priueiplea applying to the exchange of 
information relating to the aynthesis 
of penicillin : Cmd. 6757. 

(invention iwnceming Statiatica of 
Ciauses of Death, June 19, 1934 . 
Treaty Series, No. 27 (1934), Cmd. 
4718 ; Hudson, Le^iiUaiwn. vi, p 8tt9. 

* The Health A«wemhly may, as a 
condition of ita acceptance *>! a reser- 
vati(^» request the State making 'such 
reservatioit to undertake that it will 
continue to fuiftl any obligation or 
obligations corresponding " . the 
subjeet-matier of the feanrvation 
ptevioualy accepted by the SUte 
under existing conventions and agree- 
tnsnts. If a ^te makes a reservation 
ffbifth in opinion of the Health 


Aaacmbly doce not detract aubstanti* 
ally from an obligation or obliga- 
tions previouaiy accepted by that 
State under existing cx>nventions and 
agreements, the Assembly may ac'cept 
the reservation i^ithout requiring such 
an undertaking as a condition of ita 
acceptance. If the Health Assembly 
objects to a reservation and the re- 
servation is not then withdrawn, the 
Regulations do not enter into force 
with respect to the State which haa 
made such a reservation, and any 
exiatitig (onventions and agreements 
to vhich .f is a party remain in force 
for that '^tate (Article 107). The 
International Sanitary Regiilations 
came into force on October 1, 1962. 
Of the 89 countries concerned (the 
Members and A*iaooiate Members of 
W.H.O. and other parties to the 
earlier conventions which are entitled 
to notify their acceptance of the 
Regulations (Article 110)), only 28 
submitted reservations. In all. 
73 reservations were notified; 38 
acre accepted by the Fifth World 
Health Assembly with or without 
modification ; 38 were not accepted- 

* Protocol of December 11. 1946, 
amending the Agreements, Conven- 
tions and Protocols on Narootio 
Dniga, f vol, 12, pp. 160-210. 

I’rotoool of November 19, 1948» 
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WMXf. ScimU’^ and Pr(^essional Standardi 
In certain fields the standards i^opted by W*H>0. are scientific 
and professional in character and are not made effective primarily 
by means of legal instnimente. This is partiijularly the case in 
respect of the international standards which have been adopted for 
drugs and other therapeutic substances. W.H.O, has also refrained 
from giving the character of a legal instrument to the international 
pharmacopoeia ^ which has been issued in the first instance as an 
international standard and guide for national action on the under- 
standing that it is not intended to be a legal pharmacopoeia in any 
country unless adopted by the pharmacopoeial authority of that 
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oottotry. la totM States the pharmacopoeial aathority is an officialt 
wlienas in others it is a professional or scientific body.’ 

iSfcopc of the' Activities of the WJI.O» 

The ^eart€st advance made by W.H.O. on the work of earlier 
intemational health organiBations has been in the extent to which 
its larger resources and wider competence have enabled it to develop 
a broader range of activities, including schemes of technical assistance 
to Governments, with a direct impact on public health administra- 
tion and medical practice. In all these activities, the strengthening 
of national health administrations has been treated as a primary 
objective. W*H.O., like the League of Nations before it, has been 
acting on the view that the education and training of medical per- 
sonnel is of primary importance for this purpose. W.H.O. has greatly 
extended and developed the policy of stimulating action in the field 
of health by means of technical studies by expert advisory panels 
and committees. The conclusions of these committees do not 
commit W.H.G. Their members are required to act as international 
experts serving the Organisation exclusively and they may not request 
or receive instructions from any Government or authority external 
to the Organisation. Rules of Procedure provide that purely 
scientific questions shonld not be submitted to a vote but that, if 
the members of a committee or sub-committee cannot agree, each 
shall be entitled to retain and express his p<*r8onal opinion and that 
this Htati^ment of opinion shall take the form of an individual or group 
report which shall state the reasons for the divergence of opinion. 
W.H.O. discharges its functions of co-ordinating and stimulating 
research primarily through close co-operation between its expert 
committees and existing research institution^ including such bodies 
as the Institut Pasteur in Paris and the Statens Seruminstitut in 
Copenhagen. In exceptional cases it itself astablishe;^ or promotes 
the establishment of an international research centre by an appro- 
priate scientific body on a contractual or grant basis. Illustrations 
of these are the Tuberculosis Research Office in Copenhagen financed 
and directed by which undertakes both field and laboratorj^ 

work, and the WorKl Influenza C/cntre mainUined jointly by W.H.O. 
and the Medical Research Council of Great Britain. W.H.O. also 

' In view of diacrei^ancio'* j>. 502 ; Hudson, Lcfji^iw^ v, pp, 

eectaCn of the prwicription# of the 64-83), a proto< >1 for the termination 
Phitrmaeepota intemalioMiif <ind of theee aj^itienta aas signed in 
thoao of the Brosseb Agrceiiwnt«« of (^>neva on May 20. 1052. in order to 
J006 and 1629 for the nnification of remove any iegal barrien to general 
the formolae of potent dmgs (00 8<*ceptance ot the international 
British and Forwpa BUtie Peprrs, p. pharmacopoeia. 
in I Maiteni, 3rd set., 1. 
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t«Dd«ts ««tviees govemoieatii in oo9neeti<m with the supply of 
essential drugs and equipment. 


(ii) Thk UmTEO Nanons BovoATioNrat., ScicNTmo and 
OVLTUBA l. OnOAmSATION (tJ.N.E.S.C.O.) 

Diouia War and ^ Minds of Men (1050) — Brntermna^ (1051)^ 

Aoher, Programme^Mahng in LKi^ E.fi.O.O.. 1046-1051 (I051)--Parry in 
B.Y.. 23 (1046), pp. 421-420--MaxweU Garnett in Kear Book of World 
Affairs, 1 (1027), pp. 202*203 — ^Wileon in InlemoHonal ConeUiation, 
No. 415 (1045), No. 43l (1047), No. 438 (1940)- Tripp, t'M., No. 407 (1054). 

The meet important documentfl of U.N.K.S.(*.0. ere annua] BepcH 
to the United Naiiona, the Report of the Ihrector^Oenend to the U.N,E,JS.C\0* 

^ Conference, the Records of the Oenerttl Conference, conatsting of Reaoloiums, 
Proceedings and Reports of Mendtcr States, and the Handbook of Natwnal 
Commissions (1051). Among other U.N.E.S.C.O. publicationB of legal 
interest are the CoUeetton of Cnltural Agreement 9 and the Copyright BttUetin, 
The U.N.E.S.C.O. Officiid Bnllettn oonstsis of summansed information 
and does not normally contain the full texts of ofiicial dooumente. The 
periodioal pnbhoations ol U.N.B.S.C.O. include an International SoeuU 
Science BnUetin^ Poltiteal AScience Abstracts, and Ckrrenf Sociology, 

For the Constitution of U.N.ES.('.0. see U,N,T,S , 4, p. 275 ; Treaty 
Series. No. 50 (1046), Cmd. 6063 ; B.}\, 23 (1046), p. 416; ,Sohn, Cases 
and Other Maierials on World law (1950), p 1201 

l^trposc of V,N,E,ii,CX), 

The purpose of U.N.K.S.C.O. 'm * to contnhuti* to pence and 
security by promoting collaboration among the nations through 
plication, science and culture in onJer to further universal rcsjieot 
for justice, for the rule of law and fur the human rights and funda- 
mental freedoms which are affiriiied for the peoples of the world, 
withodt distinction of race, sex, language or religion, by the Charter 
of the United Nations..’ ^ Three mam functions are assigned to 
U.N.E.B.C.O. by its Constitution with a view to realising t^s pur- 
pose. These are : collaboration ' in the work of advancing the mutual 
knowledge and understanding of peoples, through all means of mass 
communication ’ , giving a fresh impulse to popular education and to 
the spread of culture ; and the maintenance, increase and diffusion 
of knowled^. With a view to advancing mutual knowled^^ and 
understanding, U.N.E.S.G.O. is to * iecommend such international 
^ agreements as may be necessary to pAmote the free flow of ideaa by 
.word and image/ ^ The contributionfof the U.N.E.S.C.O, to know- 
ledge is to be made by assuring the Conservation and proteetion of 

* ^Artlrie I (1) of the Ck>r»iitution I Article I (2) of the OonsUtiition 
of U.N.EJ3.aO. of |j,N.E,8.C.O, 
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world^s iuheritance of books,* works of art, and monuments of 
history and science, and recommending to the nations concerned the 
necessary international conventions ; by encouraging co*operation 
among nations in alt branches of intellectual activity, including the 
mtemational exchange of persons active in the fields of education, 
science and culture, and the exchange of publications, objects of 
artistic and scientific interest and other materials of information ; 
and by initiating methods of international co-operation calculated 
to give peoples of all countries access to the printed and published 
materials produced by any of them.' In order to preserve the 
independence and diversity of the cultures and educational systems 
of the State Members, U.N.E.S.C.O. is precluded from intervening 
in matters which are essentially within their domestic jurisdiction,^ 
U.N.E.S.C.O. has replaced the League of Nations Intellectual Co- 
operation Organisation,^ but its activities are of much broader scope. 


Membership of Vy.E.S.C.O. 

Membership of the United Nations carries with it the right to 
membership of U.N.E.S.C.O. Fifty-two Members of the United 
Nations have so far exercised the right of assuming membership. 
States not Members of the United Nations may, subject to consults- 


^ Article I (2) (r) of the Constitu- 
tion of U.N.E.S.CU). 

' Article 1 (3) of the Constitution of 
U.N.E.8.C.O. A prohibition of that 
nature » particularly understandable 
in the cultural field and to some extent 
reflects the position in federal states 
where such matters! are ro'^erred, in 
whole or in part, to state or proTiiicial 
jurisdietton. However, while the 
wiadom of a constitutional injunction 
to caution in a field where national 
and religious sentiment is so strong 
cannot be questioned, the cxa<'t legal 
eflfeci of the provision in the Constitu- 
tion of the U.N.E.S.0.1). appears un- 
oertain. 'fhe operative wonbi are a 
Utend transposition of the correspond- 
ing provkion of the ('barter of the 
United Nations; but the circum- 
stancee to which they apply are far 
horn Identical. It k not clear what 
is - necesaarv to give action by 
the character of ‘inter- 
veutkm/ Priwo /orte the kind of 
aotto normally undertaken by 
UN.Bil.CkO. could only he regarded 
ee fnterveniion by interpreting the 
Mm liMr more widely than would 
iMm proper in the case of the corre- 


sponding provision of the Charter of 
the United Nations (see above, $ 108/). 

It is almost equally diflicult to assess 
the limits of domestic jurisdiction in 
the educational, cultural and scientific 
field for the purpose of a (^institution 
the whole object of which is to provide 
for intern£.^'unal ro-operation in that 
field. Perhaps the clause should be 
regarded essentially as a reminder that 
U.N.E.o.O.0. operates on a basis of 
consent and can secure results only by 
securing the full consent of those 
concerned. 

^ On the whole subject see Luch- 
aire, * Principes de la co-op6raUon 
intellectuelio internationale,' in Hogue 
RteueU. 9 (1925) (iv), pp. 311-404; 
Bonnet, ‘ L'eruvre de Tlnstitut inter- 
national de co-operation intellect- 
uelle,* in Hague Rtcueil, 61 (1937) (iii), 
pp. 401-537 ; Zimmem, Learning and 
Leadership--A Study of iMe Heeds and 
Po^siMUies of International InSelket* 
ual Co-operation (1928) ; and Hots on 
InteiUctual Co-operatum by Gilbert 
Murray, in Murrau, From the League * 
to Ike united Hotione (1948). See also 
Gieaves, The League CommiUeee and 
World Order {mi). 
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tion with the Economic end Social CounoO and the acceptance of 
any recommendation which it may make for the rejection of an 
application, be admitted to UJf.E.S.C.O., upon recommendation 
of the Executive Board, by a two4h{xde majority vote of the 
General Conference.^ Sixteen States have become Members in this 
manner. There has been no case of a recommendation by the 
Economic and Social Council to reject an application. The 
U.N.E.S.C.O. Constitution contains no provision for withdrawal 
from Membership.^ On the other hand, Members expelled from the 
United Nations automatically cease to be Members of U.N.B.S.C.O.^ 
Members suspended from the rights and privileges of United Nations 
membership are to be suspended from the rights and privileges of 
U.N.E.S.C.O. membership on the request of the United Nations.^ 


iS^rtecrure wnd Methods of Work of l\N.E,ii,CX). 

U.N.E.S.C.O., like the other specialised agencies, is an organisation 
of States. In practice, it is the least govcniniental in character. 
The U.N.E.S.C.O. General Conference consists of delegates who vote 
as national delegations ^ but are appointed after consultation with 
National Co-operating Bodies representative of the Government and 
the principal national bodies interested in educational, scientific 
and cultural matters.® The Executive Board consists of persons 
chosen in a personal capacity by the General Conference from among 
the delegates appointed by the i^mber-States together with the 
President of the Conference, who sits eor ojicto m an advisory cap- 
acity.’ In electing the members of the Board, the Conference is to 
endeavour to include jiersons, competent in the arts, the humanities, 
the sciences, education and the difTusion of ideas, and qualified by 
experience and capacity to fulfil the administrative and executive 
duties of the Board. It is also to have rcgkrd to the diversity of 
cultures and to a balanced geograpbicul distribution. Not more than 
one national of any member- State may serve on the Board at any 
one time, the President of the Conference excepted.* 


t Article 2 (2) of the U.N.E.S.C.O. 
Constitaiion and Article 2 of the 
Agreement between Uie United 
Nations and U.N.E.8.C.O. 

* In 1952 Poland informed 
U#N.B.S.C.O. that it no longer con- 
sidered itaelf a member, and the 
U,N.B«6.C.O. Coofermioe adopted a 
refplntkm reaffirming the principle of 
and iaviii^ Poland to 
leoondder its desMon ; uN.E.S.C.O., 
Mepirt to ihe Vnikd NothnSf 1952- 
1953, p. 135. 


• Article 2 (6) of the U.N.E.8.C.O. 
('<liiatitution. 

» Article 2 (4). 

^ Article IV <8) of the Constitution 
ofp.N.E.S.C.0. 

' Article IV (1) of the Constitution 
of|U.N.Ei3.0.0. 

Article V (1) of the Constitution 
ofp.N.EJ3.C-0. 

‘ Article V (2) of the Ckmstitiution 
orX7.NE.S.C.O. 



INTB&NATIONAL CO-OPERATION, ADMINISTRATION 989 


Tli0 membefa of the Board are required to exercise the powers 
delegated to them by the Conference on behalf of fJie Conference as 
a whole and not as representatives of their respective GU>vemment8.^ 
Each member-state is to make such aVrangeinents as suits its par- 
ticular conditions for the puri>ose of associating its principal bodies 
interested in educational, scientific and cultural matters with the 
Work of U.N^E.S.C.O., preferably by the formation of a National 
Commission broadly representative of the Government and such 
bodies.* National Commissions or National Co-operating Bodies, 
where they exist, are to act m an advisory capacity to their respective 
delegations to the Gk^neral Conference and to their Governments in 
matters relating to U.N.E.B.0.0. and to function as agencies of 
liaison in all matters of mtercst to it.* Since an effective National 
Commission must reflect both the general traditions and the organ- 
isatiobal structure of the mtellectual life of the country concerned, 
there is naturally wide variety m the arrangements adopted by the 
61 out of 05 rnember-States which had by December 31, 1952, 
established National Commissions, both in respect of the legal 
technicalities of the establishment of the Commissions and in their 
composition, influence, manner of operation and practical effective- 
ness.^ U.N.E.8.C.O. has also tended to operate through non- 
governmental organisations to a greater extent than the United 
Nations or the other specialised agencies. The provision in its 
Constitution eApowenng U.N.E.8.C.O. to make suitable arrange- 
ments for consultation and co-operation with such organisations 
explicitly provides that it ' may invite them to undertake specific 
tasks * and that * such co-operation may also include appropriate 
participation by representatives of such orsanisations on advisory 
committees set up by the General Conference.’ * The Gener|il 
Conference is also specifically empowered to * summon international 
conferences on education, the sciences and humamtiea and the 
dissemination of know ledge." There is no limitation on the nature or 
composition of such conferences.^ These arrangements constitute 
an attempt to devise effective machinery for international co-opera- 
tion which will respect the freedom of mtellectual life and avoid undue 
governmental control of educational, cultural and scientific matters.*’ 


1 Article V (1) of the CbnstimMoa 

ofu.N.B.s.aa 

* Article VU (1) of the Gonstit v^ion 
ofD«N.B.S.C.O. 

* Articae VII (2) of the Conetitotion 
of O.N.BJ2.C.O. 

* On the whole aubjeot aee 
UJIJt.S.aO., UoHibook cj Sotkma 
OimumtHtoM, 19B1> 


‘ Article XI (4) of the Conetitutioii 
ofU.N.B.S.C.O. 

• Article IV (3). 

^ U.N.B.S.O.O.’e baaic problem 
from the outset hue been eeaeoUeUy 
that of reconciling freedom of mind 
and imaginative approach to the pro* 
blema of expanohig inteUeotual 
frontiero with a measure of govern- 
mental control neoeeaeiy, in this 
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The Scope of Funetiwe of V.N,E.SKC.O, " 

The wide terms of the purposes and functions of U.N.B.S.C.0 
"'as formulated in its Constitution explain the •great variety of its 
activities. It organises at the request of under*developed countries 
and with the financial co-operation of the Governments concerned 
surveys of their educational systems designed to afford guidance on 
future policy in that sphere. Its programme of fundamental educa- 
tion comprises a central clearing-house for information and funds- 
mental education committees in many countries, the provision of 
technical assistance, and the maintenance of regional fundamental 
education centres. Its programme of free and compulsory primary 
education provides for assistance to member-States in the introduction 
of such education by regional conferences, the establishment of regional 
training centres for primary school teachi^rs, and arrangements for 
the education of refugee children. The Field Science Co-operation 
Offices are designed to facilitate the co-ordination of research and 
the spread of knowledge by mamtaining contact between the scien- 
tists and technologists in the umler-developed areas and those in 
the main centres of scientific research. U.N.E.8.C.O. has continued 
and extended the work of the International Institute of Intellectual 
Co-operation in developing international co-ordinating bodies for the 
sciences and humanities. For this purpose, in addition to co- 
operation with existing bodies, it has stimulated establishment 
of new organisations, including an Thtcrnational Sociological Associa- 
tion, an International Political Science Association, and an Inter- 
fnational Committee of Comparative Law, which have been brought 
together with other organisations to form an International Social 
Science Council.^ 

s^ere, for certain purposes. A senes ing of International Ooreminental 
m steps have been taken by the and Non-Govemmentai Conferences 
U.N.E.S.C.O. Conference In an at' (for the text see ifecords Crcncfcd 
tempt to place on an otganised basis f^onfererue of 7th 

uitematiooal action in this novel Hession, Paris, 1952, pp. 

sphere of social policy, including the 110-112). 

awpiion of a Statement of Methods ^ Reference may be made here to 
(lUeotde of the General Confe/renee of t^e following sdentiao unions set up 
5th Session, Florence, ptior to the estabhahment of 
1960, BemMone, pp. 71-76), of Basic aN.E.S,(;.0. : * 

and Annual Programmes {Hreorde of IConvention concemiim the Inter- 
iheQineralC<n^frtnceofU.N,B,S,C\0. natlpikal Hydrographic Bufuao, June 
5th Session, Florence, 1950, Beeolu- 39 , 1919: SUtute of^Jtme 21, 1921, 
lions, pp. 15-23), of Directives con- Mbnaoo: Hudson, LegishtioH, I, 
oemhig Eelatioiis with International pi 603. 

Non - OoveminentaL Gig anisat&ons fOonveniion oonceming the Interna- 

pp. 12M26), of Kules of Pro- imnal Insdtuteof RedUgetailon, Juim 
oedure pooeoning fttoommendations 2L 1920; 6, p. 66i revised 

to memher^Stales and IntemaUonal of May 51, 1937: Hudson, 
Conventions pp. 157-139), and vf, p. 743 ; Omd. 5747 (1938). 

Bulee of Prooeddee for ih* Suaunon^ Ogodotic ConvenMoii, Deoembar 81, 
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In addition to facilitating co-operation between existing research 
organisations, U.N.E.S.C.O. has in certain cases promoted the 
establidiment of international research ifastitutions as a means of 
providing the stimulus to the setting up of autonomous organisa- 
tions directly supported by the participating States. U.N.E.S.C.O. 
has played a prominent part in the adoption of the Universal Copy- 
right Convention of 1953. That Convention was agreed and opened 
for signature at an inter-governmental conference convened by the 
Swiss Federal Council on behalf of U.N.E.S.C.O. and the Inter- 
national Union for the Protection of Literary and Artistic Works. 
The preparatory work of the Convention was organised by 
U.N.E.S.C.O., ratifications are to be deposited with it, and it is to 
provide the secretariat of the Inter-governmental Committee estab- 
lished by the Convention in connection with problems concerning 
its application, operation and revision,' The Convention does not 
attempt to unify or 8upt»rsode the earlier systems of protection ; the 
difficulties of attempting to bring about a unification of the Berne * 

1925; Treaty ScrieB Xo 6 ; 20. 1875- Martens. N.R.G,, 2nd eer.. 

79, p. 167 ; Hudi*on. i. p. 663 ; (tuillaame in Ixi rU inter- 

kUian^ tii, p. 1823 ; renovveK) June 22. nattonaU. ui, pp. 5-44. This Conven- 

1936 ; No. 4126; Hudson, tion was mrdified hy the Convention 

Legislation, vii, p. 340 *rhe inter- of October 6. 1921 : L^N,T,S., 17, 
^tional OeodetK Aas<Kiatioii. created p. 46. Treaty Series (1023). Xo. 24. 
in 1886, the International Seismologic .See aho W. Kaufnumn in Hague 
Association, created in and the liirneiL 3 ^1924) (li), pp. 222-224. 
Contra] OlBce. created in 1911, for the See also Convention concoming 
international hydrographic and hio- International Exhibitions. November 
logical investigation of the Noith Sea 22, 1928 ; Treaty Serice (1931). Xo. 9. 
(for details see third edition of this Cmd 3776; L..V Ill, p. 343; 
volume. § 596), are no longer m exist- Hudson, Legislation, iv, p. 2554. It 
ence. The ^Seismologic Absoriation was modified by a Convention of May 
was formally dissolved in 1922, and 10, 1948, Treaty Series, Xo. 67 (1951), 
its functions taken over by the Cmd. 1 The Clonvention contains 
Seisinologic S<H*tion of the Union proviaion«> relating to ‘ official or 
G4od/^sique et Gcoffrapbniue Inter- officially rc» ognised international ex- 
natlonale, a private aawxiation hibitions,* i.e. exhibitions to which 
founded in 1919 in place ol the Geo- foreigr countries are invited through 
detic Association. On the Central the diplomatic channel, which are not 
Bureau of the Map of the World held periodically, and whose main 
lutemational Map Committee, Jifuilu- object is to show the progress of the 
Hons and Proceedings of the Inter- count r.\ concerned in one or several 
national Map Committer Assembled in branches of production. The Conven- 
Londont 1919, published by the tion contains provimons concerning 
GeneisJ Staff of the British War the frequency of exhibitiona, the 
Office* obligations of the iuvitmg and par- 

Gonveniion for the Civalioii of an ticipating countriea. the granting of 
Interaationai Office of Chemistry, awards, and the international exhibi- 
Ootober 29. 1927 : Legis/a- tiona bureau. 

I^iv,p.3205. And8e© «w^.,p. VW. i U R^Jution con- 
fer the Regulations of the huer- Article 11. 

national Office of Chemistry. 

X* to tke Mottio System sm Con- * LwIm. The InltmoUmuit Pnitc- 
Ymtion for the I’niBcetion and Tro- *w»i »/ and ArtuHr 

piovemeiit of the Metiio System, May vol. I, pp. 71-631. 
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aad intor-AmerioaQ systeDw in tha^ field^ havingproved ianiperable.* 
Qtt«0tions ci copyzigbt regulated by tbe Bern Conveatioti * and 
inter-Amerioan treaties idU be gdvemed by either the Berne Uni* 
versal Convention or any appUoable inter-American instrument, 
whichever is the more recentj.* The purpose of the Universal Con- 


' Jhid,, vol. I, pp. 635-673. 

* vol. IT, pp. 073*679, 

■ Artiolo 17 of the Vnivenal Copy- 
right Convention and Appendix 
Di^laration, 

* Artiole IS of the Universal Copy- 

right Oonvontioii. As to copyright 
see Convention for the Protection of 
Works of Art and Literature, Sept- 
ember 0, 1886. This Convention was 
revised in 1008 (see Martens. N,R,G., 
3rd ser.. 4, p. 590 and Treaty Series 
(1912), No. 19). See Wauwermaos, 
Les Conveniions de JSeme (revUees a 
Btrltn), etc. (1910); and 49 A 50 
Viet., c. 33. For the revised Conven- 
tion of Jane 2, 1928, see Hudson, 
LegislaHon^ iv, p. 2463 (ivith a biblio- 
graphy) ; Treaty Series, No, 12(1932). 
Cmd, 4057 ; l^daa in A../., 23 (1929), 
pp. 562*569 ; Messina in Hague 
JtecueU, 52 (1935) (ii), pp. 447*580, 
For the Pan-Amencan Habana Con- 
vention concerning Literary and 
Artistic Copyright of Februaiy’ 20, 
1920, revising the lluenos Aires (V>n- 
vention of 1910, see Hydaon, LegieUi- 
lien, iv, p. 2369. In general see 
Orelli, Der internationale Sehuiz des 
UrMbtrrechU (1887) ; Thomas, La 
rofueiUtoa lUUmire ei afiisiique inirr- 
yiaiionaie, etc. (1894); Briggs, The 
Law of InUtwiiumal Copyright (1906) ; 
Rdthiisberger, JHe Btmer U herein- 
kunft znm Rchutze von Werktn der 
LitmUuT ttnd Knnst (1906), and in La 
vie intemiUhnak, ii (1912), pp. 201- 
247 ; Ladas, The International Pro- 
tectim of Literary and ArUelie Pro- 
peHy^ 2 vols. (1938) ; Hackworth, U, 
1 118 ; Rufhni in Hague Hecueil, 12 
(19^) (ii). pp. 391-569 ; Ostertag in 
Michigan Law Review, 25 (1926), pp. 
107-1^ ; Bolbeig in Yale Law Journal, 
36 (liKlM), pp* 68-111. On the protec- 
tkm by international action of works 
of art against deslruotton in war, see 
Ch, de Visaoher hi R,L, 3rd ser., 16 
( 1935 ), pp. 32-74, 246-287. On the 
Agremotit of April 14, 1801, concern- 
ing amagemente in regard to indioa- 
ti^ of ortgio and the nwistratioo of 
tinde marka see Kartens, 2nd 


ance el let 
(1926) 


ser., p! 208. As to the Convention of 
March 20. 1883 (reviM June 2. 1911, 
Washington) ; Pelletier et Vidal- 
Nogue^ La convention d^union pour la 
protection de la proprUU induttrieUe 
du 20 Mart 1883 et let rmflrencet de 
revision pMUrieurtt (1902) ; PiUet, 
Le rigimt intenwdional de la propridfi! 
induttgielle (191 1 } ; Ostertag it| Miehi- 
gan Ijaw Revieu\ 26 (1926), pp. 107* 
123 ; Rogers in Yale Law Journal, 30 
(1926), pp. 235-244 ; Jaton, La r4pret- 
tion dea fauttet indicaliont de pjroven- 
let eonventiont internalionales 
(with an extensive biblio* 
The Conferences at The 
iague which took place between 
Octol>cr 8 and November 6. 1925, and 
in Inndon on June 2, 1934, intro- 
duced certain modifications, in the 
previous Conventions ; L,N.T,S., 74, 
p. 289; Hudson, Ligwlalwn, lii, p. 
1761 ; A.J., 34 (1940), Suppl., p. 89. 
8ee also Jaton, op. ril. ; Plaisant et 
Femand-Jacq, /»•' nouveau regmr 
internaUonal dt la propnCt6 %ndut- 
trtelle (1927) ; and Alingh Prins in 
(Iroltut Annuatre, 1927. pp. 18 62, 
.Vnd see I/Vnion I ntrrttaltonale pour 
la Protection dc la Prupndtr huiut- 
inellc, 1883-lf>33 (Berne. 1933). On 
the creation of a central oftico of 
patents of inventions see Chahaud in 
HJ„ 3rd Ncr., 2 (1921), pp. 151-160. 
See also Agreement iMmoeming the 
Preservation or Re-establish ment of 
tbo Rights of Industrial Property 
a^et'teri by the First World War, 
signed June 30, 1920: L.A'.T.iS., 1, 
p. 60. There exists a separate office 
at Habana created by almost all the 
Aioerican States m 1917, and estab- 
lished in 1919. Seealsothe Agrooments 
of November 6, 1925, on -Sappresston of 
Fhise Indications of Origin of Ooods : 
L^.T.S., 74, 319 ; Hudson, Legit* 

hi lion, iu, p. 1782 ; on International 
R igistration of Trade Marks ; 
£r^.r..S\ 74, p. 327; Huason, 
Li gitlalion, iii, p. 1785 ; and on Inter- 
m tional Registration of Industrial 
Oisigns or Models; 74, 

pJj Ml; Hiidsoii, LegUUtikm, iU* 
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ventioo is to supplement the existing systems of protection by 
defining a minimum standard of copyright protection ipipplioable to 
relationships not otherwise protected. 

U.N.E,S.C.O. has also been responsible for the adoption of two 
agreements on the ihternational flow df information, an Agreement 
of July 15, 1949 , to facilitate the International Circulation of Visual 
and Auditory Materials of an Educational, Scientific and Cultural 
Character, and an Agreement of November 22, 1950, on the Importa- 
tion of Educational, Scientific and Cultural Materials.^ 


TI. AGRICULTURE. TRADE AND FINANCE 

(i) The Pood and Agriculture Organisation of the 
United Nations (F.A.O.) 

Sohults (ed.)* Food for the World (1945) — Brandt, The Beconstniction of World 
Affrieuliure (1045) — de (^astro. The Geography of Hanger (1052) — Parry in 
R.y., 2S (1046). pp. 412-421. and 26 (1049). pp. 506-507—Piquet in Inter. 
naiional Conciliaiion, Xo, 412 (1945)— Hambridge, ibid., No. 432 (1047)— 
Befshaw in InternatioTuil Organization, 1 (1947). pp. 291.306, 

The moat important official documents for understanding the structure 
and working of F.A.O. are ; United Nations Conference on Food and 
AgriettUure, Final Art and S(ff'on Reports , First Report to the Governments 
of the Untied Nations by the Interim Commission on Food and Agriculture, 
WashingUm. 1 August 1944. published in the United Kingdom as Documents 
Relating to the Food and Agriculture Organisation of the United Nations, 
15 Augttst to 14 December 1044, Cmd. 6590 (1945) ; Cofis(iVM<um, Rules and 
Regulations of t}*e Food and Agnculturr Organisation of the United Nations ; 
the Work of F,A .O. for siirceasive years (the Report of the Director-General 


p. 1799 . See also Patents and 
Designs (Conrentioo) Act, 1028 (1 
Geo. 5. c. 3), amending existing legisla- 
tkm to give effect to the Hague 
Convention for (he Protection of 
Industrial Property. tSee La propri/U 
srientifigue (Reports published by the 
Intemationid Institute of Intellectual 
Oo-operation. 1920); Ladas. The In- 
iemational I^tertion of Industrial 
Property (1930) ; Plaiaant. Repertoire 
des brevets tTinrention en droit inter- 
national (2nd ed.. 1929) ; the same in 
Hague BecucU, 19 (1932) (i), pp. 357- 
541; Haekworth. it. {§116. 117; 
Strij^ham. Patents and * OebrttuKhs- 
mwOer ' in International Law (1935) ; 
PfAoi In RdperUnre, vii, pp. 94-125, 
Sn4 vliJ, pp. 616-690; Pfaisant and 

VOh. 1. 3) 


Femand-l;^eq, ibid., ii, pp. 447*677 ; 
Weiss in R.I., 3rd ser., 16 (1935). pp. 
334-340. See also the General Inter- 
American Convention for Trade Mark 
and Commercial Protection of Feb- 
ruary 20. 1929. and a Protocol, of the 
same date, on Registration of Trade 
Marks : Hudson, Legislation, iv. p. 
2642 ; Ladas, The Intemniional Pro- 
tection of Trade Marks by the American 
Republics (1929); A.J., 23 (1920), 
pp 158-182 ; McClure. »6id., 36 
(1942), pp. 383-399. 

^ For a Burvf^y of national regula- 
tions on the sublet see U.N.E.S.C.O., 
Trade Barriers to KnouM^ — A 
Manual of Regulations affeetitig Sduen- 
tional, Sdentifie and CuUmral Materials 
(1951). 
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to the F.A.O. Cknrfmooe uid th# United Katioii*) ; imd tlia reports of 
roooaniTe aeonoiw of tbo FJl.O. Cooferenoo and the F^O. Council* 
See dao JW and AgticvUwt LegSdaiion. F.A.O. pubUthes Mgohurly the 
Stale of Food and AgneaUnret a general eurrey of tbe agrioultural outlook, 
and numerous teehi^oal studiea. , 

For the Ghnstitution of t£e F.A*0* see^.T., 28 (1946), p. 416 and 26 
(1949), p* 506 ; Treaty Series, No* 4^ (1946), Cmd. 6595 Sohn, Caeee and 
Ot^er Maleriale on WoridLaw (I960), p. 1279 ; A.J., 40 (1946), Suppl., p. 76. 

Origin and Obfects of F.AX). 

The Food and Agriculture Organisation is an advisory organisation 
designed to promote the common welfare by furthering separate and 
collective action * on the part of the member-nations for the purpose 
of raising levels of nutrition and standards of living of the people 
under their respective jurisdictions, securing improvements in the 
efficiency of the production and distribution of all food and agri- 
cultural products, bettering the condition of rural populations, and 
thus collaborating towards an expanding world economy. * ^ Through 
it. Members are to report to one another on the measures taken and 
the progress achieved in these fields of action. P.A.O. is to collect, 
analyse and disseminate information relating to nutrition, food and 
agriculture.* The scope of the activities of the organisation com- 
prises fisheries and marine products, forestry and forest products, and 
agricultural products which are not food (meludiug fibres, vegetable 
oils and fats, hides, skins and furs, beverages, and tobacco).* Its 
functions include activities relating to scientific, technological, social 
and economic research in the matter of nutrition, food and agri- 
culture ; the improvement of education and administration relating 
to nutrition, food and agriculture, and the spread of public know- 
ledge of nutritional and agricultural science and practice ; the 
conservation of natural resources and the adoption of improved 
methods of agricultural production ; the improvement of the 
processing, marketing and distribution of food and agricultural 
products; the adoption of policies for the provision of adequate 
ggricoltural credit, national and international ; and the acceptance 
of intematioiial policies with regard to agricultural commodity 
arrangements.* Its methods of operation include furnishing such 
technical assistance as Governments may request, and organising, 
in oo-operation with the Oovernmehts concerned, such missions as 
may be needed to assist them to fu|fil the obligations arising from 

* Froamble to the Constitutiaa of 
F,A.O* 

* Artidel (1) of tbe Coosiitutkm of 
F,A.O, 

* Ardole XVI of the ConsHtutioa of 
F.A.O. $ First Report to the Ooven^ 


ente of the United NaHone bg 
iterim ComnUeeion on Pood and 
gricuUurit parigrapba 51 tso 64. 

^ Article 1 (2) of the (Sonstitotion 
F.A.O. 
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their acceptance of the recommendations of the United Nations 
Conference on Food and Agricultore held at Hot Springs^ Vizgina* in 
May-Jnne 1943*^ The P.A.O. Conference may make recommenda- 
tions concerning questions relating to food and agriculture to be 
submitted to memDer-natjlons for consideration with a view to 
implementation by national action* and submit conventions relating 
to food and agriculture to member-nations for consideration with a 
view to their acceptance by the appropriate constitutional procedure.* 
The results of F.A.O. Conferences arc normally recorded in a report 
which embodies the resolutions adopted and any other decisions 
taken ; the main purpose of the report is to state the general sense 
of the Conference on the questions of policy which have been dis- 
cussed. While the primary emphasis of the work* of F.A.O. i/upon 
research, the dissemination of knowledge, advisory functions and 
technical assistance, the First Report to the OovemmenA of the United 
Nations by the Interim Commission oft Food and Agriculture^ which 
constitutes an authoritative commentai^ on the F.A.O. Constitution, 
envisages the possibility of F.A.O. performing certain administrative 
functions, particularly in the field of international credit and com- 
modity arrangements. 

F.A.O. has absorbed and superseded the International Institute 
of Agriculture, created in 1905,^ which laid the foundations of an 
effective international system of crop reporting and initiated a series 
of international conventions on agricultural subjects.* F.A.O. has 

* Article I (3) of the Constitution 11. A. See also Cohen in Revue 

of F.A.O. iconomi^ue intemaiionale, 23 (1933) 

* Article IV (2) of the Const ilutioo (iii), pp. 105' 125, and Vimanz, ibid,, 

of F.A.O. pp. 127-145. (M international co- 

* Article IV (3) of the Constitution operati<^^ in the sphere of agriculture 

of F.A.O. see Houater, L^or^nisation taler- 

* As to the Convention for the naUoHaJe ragrie^ure (1935) ; Vitta 
Creation of an International Agri- in Hague Recueil, 56 (1936) (ii), 
cultural Institute of June 7, 1905, see pp. 305-412. 

Martens, y,R.G., 3rd ser,, 2, p. 23S ; * For a general survey of these 

lYeaty Series (1910), No. 17. See conventions see Vitta, ‘La coopen^ 
Hobson, The International JnehtuU of tion Internationale en niaU5re d’ag^- 
Agriculhirt (1931) (a comprehennive culture,* Hag?ie iZecaeil, 56 (1936) (ii), 
work) ; Louis* Dop in La vie inter- pp. 350-370. Conventions on meaa- 
natitmaU,i(l912lpy,42S-4M; \yoith- urcs against phyUoicera tHutatruc, an 
Kmidaon in FeMsehiifi fur Lufo Bren- insect wnich attMks vines (see 69 
tone (1916) ; Dop. La nonveUe condi- Brttieh and Foreign Btaie Papers, p. 
lion furidigue de VinsiUut inUntaitonal 619 ; Martens, N *R,0,, 2nd ser., 6, 
d*AgricuUure (1932). See also the p. J with amendments in 73 
International Convention for the Hritish and Foreign State Papers, 
(>eatioD of an Agricultural Mort(intge p. 323 5 Martmis, N ,R.O,, 2nd ser., 8, 
Credit Company of May 21, 1"*3I ; p. 435; and 81 Britieh and Foreign 
Learn Doc. C. 434 (1). M. 181 (1). Slate Papers, p. 1311 ; Martens, 
1931. n. A. ; Hudson, LegieUUion, v, N.R-Q., Siid ser., 15, p. 570) and on 
p.959. And see for the history of the Urn protect of birds uaehil to agri* 
CMventiDD Doo. 375. M. 155. 193L ciiltnre (102 Britisk and Foreign Rkils 
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bementri^d with a wider mandate. Thie was due in large measure 
to ihe widespread interest aroused by the Interim and Final Heporte 
of the League of Nations Mixed Committee on ihe Ftdation of Nutrition 
to Health, Agrieukure and Segnomio Policy in l|^36 ^ and 1937 * and 
to theistimulus to more effective international action given by the 
extent to which Governments were called upon to 'assume direct 
responsibility for food supplies during and after the Second World 


Papere, p. 967 ; Martens^ N.R.G., 
2nd ser., 30, p. 686) have been con- 
olnded in 1878 (amended in 1881 and 
1889) and in 1^2 respectively. The 
Institute sponsored further eonven- 
Uona dealing with thp organisation of 
the fignt against locusts (Convention 
of Octobw 31, 1020: Hudson, 

Legislation, i, pp. 602*504), the pro- 
tection of muntB (Convention of 
April 16, 1929 : Hudson, op. eiL, iv, 
p]^ 2680-2692), the unifici^tion of the 
methods of sampling and analysis of 
cheeses (Convention of April 26, 1934 : 
Hudson, op. cit, vi, pp. 840-851), the 
onidcation ol the methods of analysis 
of wines in international commerce 
(Convention of June 5, 1935 : Hudson, 
pp. cit,, vii, pp. 88-100), uni- 
fication of the methods ^ keeping 
and operating cattle herdbooks (Con- 
vention of October 14, 1936 : Hudson, 
pp. cit„ vii, pp. 426-439). The con- 
ventions on the protection of the 
names of cheeses (Convention ol June 
10, 1930 : Hudson, op. at,, v, pp. 593- 
601) and the marking of eggs in 
ifitemational commerce did not come 
into force (Convention of December 
11, 1931 : Hudson, pp. ciL, v, pp. 
1 164-1 169). As to locusts see also the 
Convention of February 22, 1949 : 
Treaty Series, No. 53 (1949), Cmd. 
7783. Another group of conventions 
on veterinary questions, adopted 
under the auspices of the League of 
Nations, deals with the campaign 
•gainst contagious diseam of animals 
(Convention of February 20, 1936: 
Hudson, pp. eit,, vii, pp. 1-13), the 
transit of animals, meat and other 
products of animal origin (Convention 
of same date, ibid,, pp. 13-27) and the 
export and import of animal products 
(Convention of same date, thid,, pp. 
27-29)— « question already dealt with 
to iom extent from another point of 
view by the agreements concerning 
the exportation of hides and skins and 
oi bom, adopted In the oouree of the 


action attempted by the League for 
the abolition of import and export 
prohibitions and reactions (Ail- 
ment of July 11, 1928 : Hudson, pp. 
rt'L, iv, pp. 2495-2522)). See also 
Convention for the Protection of 
Faima and Flora, November 8, 1933. 
lids Convention provides for the 
oatabliabment of national parks and 
other reserves within which hunting 
is prohibited, for the institution of 
regulations ooncemuig the hunting of 
fauna outside suph areas, for the 
regulation of the traffic in trophies, 
and prohibition of certain methods of 
killing and hunting of fauna : Treaty 
Series, No. 27 (1936), Cmd. 5280; 
L,N,T,S,, No. 3995 ; Hudson, op. riL, 
vi, p. 594. See also Havden, Inter- 
national Protectwn of Wild TAft (1942). 
And see Exchange 6f Notes of Nov- 
ember 26, 1932, totween Great Britain 
and Italy concerning traffic in game 
trophies across the frontier between 
Nenya and Italian Somaliland : 
Treaty Series, No. 1 (1933), Cmd. 
4232. See also the Convention for the 
Protection of Plants, of April \0, 1929, 
ratified by a number of States, includ- 
ing Italy : Hudson, op. eil,, iv, p. 2680. 

^ The Problem of Nutrition, vol. I, 
Interim Report of the Mixed Committee, 
Senes of lioague of Nations Publica- 
tions, 1936, 11, B. 3 ; vol. II, /Report 
on ihe Physiological liases cf NiUrilion, 
Series of League of Nations Puhiica- 
tiops, 1936. 11, B. 4; vol. Ill, 
Sutrifion in Various Countries, Series 
of League of Nations Publications, 
19^, 11, B. 5 ; vol. IV, Statistiea cf 
Food Production, Consumption and 
Piwcs, Series of League of Nations 
Pu dications, 1936, 11, B. 6. 

> RUitiivon : Final Report of ihe 
Mi Committee, League of Nations 
Doiument A.13.1937, ll.A ; see also 
Bo: d Orr, Food, Health and Income 
(19 6), and Ackroyd, Human Nalrs- 
ligand Diet (1937). 
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War.^ Those new tendencies found expression in the Final Act of 
tiie United Nations Conference on Food and Agriculture ^ convened 
at Hot Springs, Virginia, in May-June 1943 which, without repre* 
seating a formal commitment by Qovimments, furnished the basis 
for the formulation of the Constitu&on of F.A.O. which became 
effective on October 16, 1945, by acceptance by twenty States. 

Structure of F.A,0. 

The F.A.O. Constitution, as amended in 1947, 1950 and 1951, 
provides for an F.A.O. Conference and a CouncU of F.A.O. The 
F.A.O. Conference, in which each member<nation is represented by 
one delegate, determines the policy and approves the budget of the 
organisation and exercises the other powers confeired upon it by the 
Constitution. These include the power to make recommendations 
to member-nations and to international organisations as well as the 
power to approve and submit to member-nations conventions, 
agreements and regulations or supplementary i^recments designed 
to implement any convention or agreement. Such regulations come 
into force for each member- nation after acceptance by it in accord- 
ance with its constitutional procedure. The Conference may amend 
the Constitution, no further act of acceptance by Members being 
required unless the amendment involves new obligations. In its 
original form the F.A.O. Constitution provided for an Executive 
Committee, consisting of members of the Conference appointed as 
individuals to exercise powers delegated to them by the Conference 
on behalf of the whole Conference and not as repi^esentatives of their 
respective Governments. In 1947 there was substituted for the 
Executive Committee a Council of Government Representatives 
with an independent chairman. 

The F.A.O. operates to a considerable extent through regional 
bodies, such as the International Rice Commission, Regional 
Fisheries Councils (namely, the Indp-Pacific Fisheries Council, the 
Latin-American Fisheries Council, and the General Fisheries Council 
for the Mediterranean — each constituted by formal international 
agreement), Regional Forestry and Forest J^CMlucts Commissions, 
and Regional Nutrition Meetings and Conferences.^ 

^ $eo McKee Rosen, The Combined ’ y.A.O. has not attempted to 
BoarSe of the Second World War, and assume the executive responsibilities 
Woodbridge, — The His- of a number of miaoellaneoua bodies 

tory of the United Natioju Belief and working in its general field, such as 
RehabUiUUion Adminisiralion, the International Commission for 

> For the Final Act' See United Agricultural Industries, the Inter- 
Nations Conference on Food uitdyAfri- national Office of Epizootics, tfie 
eWfure, Hoi Springs, Virginia, May IS International Seed-Testing AsMcia* 
lo June 3, 1943, Final Ad and Section iion, the International Sericulture 
Beports (U.S. Government Printing Oommusion, the Permanent Inter- 
office, Washington. 1943). national Bureau of Anaiytioal Qiem- 
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(ii) Thc Pbososid Imtcrnationa^ Trass OiiaANisATioM (I.T.O.)« 
xmt Obnsbai. Aorbbmsnt on TASinrs ans Trask (Q^.T.T.) 

ARS CoilHOSITy COSHOILS 

AkxMdrowics, ItAemaUomU Stcowmic Organi»al^ong (lft52), pp. 22-7S, 161-1B2 
-WiUoox. A Charter for World Trade (1849)— Fawcett in 8.F.. 24 (1947), 
pp. 276-382, and in Tear Book of WorU Affaire, 1061, pp. 260-289— FeR 
in InimiaUorial Orghnieoliotr, 2 (1048), pp. 30-62 — Bronx in Harvard ham 
Hertem, 62 (1&40), pp. 1080 «t m^.— P laisant in B.Q., 64 (1060), pp. 161-224. 

The (primarily eooQomio) literature on the subject is Toluminous. 

GeA.T.T. has issued a collection of Bobic Instrutn4M and Sehtted 
Doeumenis in two volum^ (1952) with two Supplements (1953 end 1054). 
And see Cmd. 7212 (1947) and 7258 (1947) and U.N.T.S. 55, p. 194, for 
the Genml Agrdsment on Tariffs and Trade. 


The Havana Charter and the Proposed International Trade Organisation 
There ia no fully developed international organisation in existence 
which disohaigesMn respect of trade and industrial development 
functions comparable to those entrusted to F.A.O. in respect of 
agriculture. The Havana Charter,^ which has so far failed to secure 
the ratifications necessary to bring it into force, provides for the 
establishment of an International Trade Organisation for the fulfil- 
ment of the following objects : the promotion of high levels of em- 
ployment, production and demand ; fostering industrial and general 
economic development, particularly of countries still in the early 
stages of industrial development, and encouraging the international 
flow of capital for productive investment ; liberalising commercial 
policies in respect of tariffs, preferences, quotas, customs formalities 
ai^ similar matters ; checking restrictive business practices and 
monopolistic control and supervising in the public interest inter- 


istry of Homan and Animal Foods, 
the International Institute of Re- 
fri|^ration and the Interaational 
Wine Office. The questions covered 
for certain aieae by Regional Fisb- 
enes Ciouncils within the fiamework 
of F.A«0. are dealt with tn respect of 
other areas and types flf catch by 
autonomous Ckimmissions, such as 
the International Commission for the 
North-West Atlantic Fisheries, the 
International North Pacific Fisheries 
OommisBion and the IntomatioDal 
Whaling Com mission (see above, if 2 84 - 

'A oompfeheDsive instrument, the 
tutemational Plant Protectioo Con* 
ventioii of December 5, 1951, has been 
adopted under F.A.O. auspices in 
eobstitation for earUer conventions 


(see above, p. 095). This Convention 
provides for the legislative, technical 
and administrative measures to be 
taken to control pests and diseases of 
plants and plant products and to pre- 
vent their introduction and spread 
across national boundaries ; it makes 
provision for the maintenance of 
national plant protection organisa- 
tions ; It defines requirements 
applicable to the import of plants 
and tolant products ; and It provides 
for |o-operatioii with F.A.O. in a 
worn reporting service of pleat 
d iae iiys and pests. By July 19lft, 
37 uovemments had dgned the 
Conmtion and it was in force for 
15 silnatories and 2 adhering Govern- 


^ Bee above, p» 823, 
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govemmenW commodity control agreements. I.T.O. is intended to 
operate through a conference o^ representatives of Members of the 
Oiganisation, an Executive Board of Members of the Organisation 
selected by the Conference, commissions established by the Confer- 
ence and reporting*to the Executive Board, commodity study groups 
and conferences consisting of representatives of Members of the 
Organisation interested in the production or consumption of, or 
trade commodities, and Commodity Councils established by 
individual commodity control agreements. Commodity Councils are 
to consist of one representative of each country participating in the 
control agreement establishing the Council. The voting power of 
these representatives is to be so apportioned that ^ in decisions on 
substantive matters participating countries which are mainly inter- 
ested in imports of the commodity concerned have together a number 
of votes equal to that of those mainly interested in obtaining export 
markets for the commodity. The Havana Charter embodies an 
elaborate, though occasionally nominal, code of obligations covering 
wide sectors of economic policy.' 

The General Agreement on Tariffs and Trade ' 

Pending the coming into force of the Havana Charter, a Qeneral 
Agreement on Tariffs and Trade, concluded at Geneva on October 
30, 1947,* provides for the provisional observance by the parties of 
the general principles of the Charter. It embodies reciprocal 
arrangements for the reduction of tariffs and other barriers to trade 
and the elimination of discriminatory treatment in international 
commerce. The Agreement contains provisions concerning general 
moat-favoured -nation treatment, freedom of transit, anti-dumping 
and countervailing duties, valuation for customs purposes, formalities 
connected with importation and exportarion, marks of origin, the 
publication and administration of trade regulations, the elimination 
and non-discriminatory administration of quantitative restrictions, 
subsidies, non-discriminatory treatment on the part of state-trading 
enterprises, and similar matters. The Agreement also provides that 
representatives of the contracting parties sh^ll meet from time to 
time for the purpose of giving effect to those provisions of the 
Agreement which involve joint action and, generally, with a view 
to facilitating its operation and furthering its objectives. 

Commodity Councils 

International commoditv policy is covered by special arrange- 
ments for particular commodities supplemented by an Interim 

1 See above, p. 324. And see, in Wortd Affairs, 1951, pp. 286-289« 
particular, Fawcett in Ywr Book cf ■ 66,*»p. 194. 
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Oo*o]tdina(tng Committee fw Intematioiial Commodity Amoge- 
meate to &^itate govemmeatal ponsolt^on aad aotion. Thtee 
maj<» omnmodity agieemente ate of special importanco>-the 
International Wheat Agieement, 1949, renewed in 1952, tiie Inter- 
national Sugar Agreement, 1963, and the International Tin Agree- 
ment, 1953, each of which establishes* a Commodity Council.* 
Commodity agreements for rubber and coffee have also been in 
force at various tinMS.* In view of the danger that coi^odity 
agreements of this hind may result in a system of international 
monopolies cresting an artiffdal scarcity and perpetuating a high 
levd of prices, increasing importance has been attached to associating 
consumer countries wi& any such agreed regulation of production 
and creating so-called ‘ buffer stocks * of commodities to meet the 
impact of sudden changes in supply or demand. The idea underlying 
such internationally held and controlled buffer stocks is that they 
should be increased when production exceeds demand and drawn 
upon in the converse case.* 


(iii) The International Monetary Funi> 

Hnlin, Iniemaiioml Moneiary Co-operation (1945) — Hoilperin, International 
Monetary Jieconetrueiion (1946) — Gutt, * Lea acoorda de Bretton Woods 
et lee iostitiitions qui en sont issues,* in Hague Reeurtl, 72 (1048) (i), pp. 


‘ Bee above, §581. And see 
Alexandrowicz, Jnkmaiional Econ* 
omir Organieatume (1962), pp. 170-182, 

■ See Inter-Oovernmentai Commodity 
(^ojitrol Agrermentn published by the 
International lAobour Office (1943), 
which contains the texts of practically 
all agreements for the i*ontrol of the 
production and export of various 
commodities concluded dnnng the 
period 1930-1943, together with an 
Introduction discussing the problems 
involved. The Interim Co-ordinating 
Committee for Irdernatvonal Commodity 
Atrangements issues annually a Review 
of InlemaHonal Commodity PrMeme 
which is published by the United 
Nations. 

* See above, § 681. See also the 
following; conventions in the field of 
inteniational economic co-operation : 

Latematiooal Convention for the 
PnbUcation of Customs Tariffs of July 
ff, 1890 1 Martens, 2nd ser., 

18, p, 568; Gemvention for the 
BiMhUihmeiit of International Coro- 
MereW 9tati9tio9*of Peoember 31, 


1913: Martens, N.R,G., .3rd ser, 11, 
p 304 ; Treaty Senes (1924), No. 16 ; 
Convention concerning Economic 
Statistuu of December 14. 1028. 


Sec Treaty Series, No. 43 (1030), 
Cmd. 3710; L.A.T.aS., 110, p, 171 ; 
Hudson, LegieUUion, iv, p. 2575. ITie 
Parties undertook to conipilo and 
publish statisticB concerning, inter 
aim, external trade, occupations, 
agriculture, livestock, forestry and 
fisheries, mining and metallurgy, in- 
dustry and index-numbers of prices, 
in accordance with a protocol attached 
to the Convention. For the Protocol 
of December 12, 1948, amending the 
Contention of 1928 see V,N.T*S,t 20, 
p. 1129 and Treaty tSericB, No, 76 
(191 0), (*ind. 8731, See also the Con- 
ven ion for the Standardisation of 
Met lods of Presenting the Roeqlts of 
the itnalysis of Human and AniiAal 
Foo Is of June 9, 1931 : 149, 

p. 6^ ; Hudson, LegMatkm, v, p. 1039» 
For he former Convention of October 
16, : 912, see Britieh an4 Foreign State 
Pap rr, 114, p. 580. 
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6746&— -Bergen, Money in a Maelstrom (1951), pp. 140-201 — NoMbaum, 
Money in (he Law, National and International (1950), pp. 525-546— 
Harrod, The Life of John Maynard Keynes (1951), pp. 525-585— Alex- 
androwics. International Economic Organisations (1952), pp. 123-138 — 
Rraemineky in Foreign Affairs, July 1944, pp. 598 et seq, — ^Mann, The Legal 
Aspect of Money (2nd ed.^ 1953). pp. *378-387 and in B.Y., 22 (1945), 
pp, 251-258T-PaiTy in B. Y,, 23 (1946), pp, 430-457 — Knorr in International 
Organisation, 2 (1948), pp. 19-39— Kindelberger, Odd., 5 (1951), pp. 32-47 
— Mikesell in International Concilation, No. 455 (1953). 

For the constitution of the International Monetary Fund see B,Y., 23 
(1946), pp. 433-451 ; Treaty Series, No. 21 (1946), Cmd. 6885; U.N.T.S,, 
2, p. 39 ; Sohn, Cases awl MateriaU on World Law (1950), pp. 1216. 

For the proceedings of the Bretton Woods Conference see United States 
Department of State, Proceedings and Documents of the United Naticms 
Monetary and Financial Conference, 

The Fund publishes each year an Annual Beport, a Summary of Pro- 
eeedings of the Annual Meeting of ike Board of Governors, and an Annual 
Report on Exchange Restrictions, It also publishes regularly a Balance of 
Payments Yearbook, International Financial Sfaiisiics (monthly), an 
International Financial News Survey (weekly), and Staff Papers (a period- 
ical which publuhes research papers produced by the staff of the Fund* 
some of which have legal interest). There is a collected edition of the 
Resolutions of the Bmrd of Governors issued from time to time. A full 
bibliography prepared by the staff of the Fund is available in Staff Papers, 
vol. I, No. 3, pp, 471-491 and vol. Ill, No. 1, pp. 171-180. See also Hexner, 
ih%d,, February 1950, on the relations between the International Trade 
Organisation and the International Monetary Fund. 


Purpose of the Fund 

The Intornational Monetary Fund is partly a focal point for 
international monetary co-operation and the maintenance of orderly 
exchange arrangements and partly a device for granting financial 
assiatance to meet temporary maladjnstrrtents in their balance of 
payments to Members accepting a definite code of conduct in ex- 
change transactions. This includes far-reaching obligations of 
mutual consultation before action having international repercussions 
is taken. The purposes of the Fund are defined by ita Articles of 
Agreemeht as being : (a) to promote international monetary co> 
operation through a permanent institution which provides the 
machinery for consultation and collaboration on international 
monetary problems ; (6) to promote eXbhange stability, to maintain 
orderly exchange arrangements among Members, and to avoid 
competitive exchange depreciation ; (r.) to assist in the establishment 
of a multilateral system of payments in respect of current trans* 
actions between Members and in the elimination of foreign exchange 
restrictioiia which hamper the growth of world trade ; (d) to give 
confidence to Members by making the resources of the Fund avail* 



1002 


AFP16N0IX ; SPXOXAL!ESED AOBHOISS 


Able to tibem under adequate safeguards, thus providing tbem v^ith the 
opportunity to correot maladjustipents in their balance of payments 
without xiaorting to measures impairing national or international 
prosperity ; and (e) in accordance with the above, to shorten the 
duration and lessen the degrA of absence of eqifilibnum in the inter- 
national balances of payments of Memt>eTs. One of the purposes 
which is to guide the Fund in all its decisions is that of facilitating 
the expansion and balanced gtCwth of international trade and thus 
contributing to the promotion and maintenance of high levels of 
employment and real income and to the development of the pro- 
ductive resources of all Members as pnmary objectives of economic 
policy. The Articles of Agreement of the Fund lay down the 
important principle that the Fund shall not object to proposed 
changes in the par value of a currency * because of the domestic 
social or political policies of the Member proposing the change.’ 

Origin and Membership of the Fund 

The Fund Agreement represents a compromise between United 
Kingdom proposals for an International Clearing Union (the Keynes 
Plan and a United States proposal for an International Stabilisa- 
tion Fund * which was based primarily on the United States pro- 
posals but influenced in detail by certain features of the Keynes 
Plan and by intermediate Canadian proposals.® The basic difference 
between the two Plans was that, whereas the Keynes Plan was based 
on the principle of bank credit and would have authorised the pro- 
posed Clearing Union to create such credit in its discretion For the 
purpose of financing exchange transactions between Members, the 
United States Plan provided for a fund consisting of particular 
currencies which could finance such transactions only by the sale 
for the currency of each Member of the amounts of other currencies 
at its disposal. 

The Articles of Agreement of the Fund were approved by the 
Final Act of the Bretton Woods Conference on July 22, 1944. The 
original Members of the Fund are those of the countries represented 
at the Bretton Woods Conference whose Oovenunents accepted 
membership before December 31, 1945. Twenty-nine States 

^ Cmd. 6437 (194S) : the text of the Financial Conffrenct^ vol. U, pp. 
Keynes Plan is also available in Dr- 16|6-1547. 

pttrtmenl of Siatef Proceedings and I TeiUaiive iJraft Proposala of Can- 
Documents of the VniUd Satione admn Experts for an Internatio^ 
ManOarff and Financial Conference^ EMange Union, Ottawa^ June* 9, 
vol. IT, pp. 1546-1573. 19w ; the text i^ also available in 

Defartment of State, Proceedings end 

* jPor the text see Dspaeiment of Dohuments of the United Nations 
SUde^ Proceedings and Doesmtnts of Mdpetairp and Financial Conference^ 
the Unikd Naiione Monetary and vo^ tl, pp. 1575-1506. 
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accepted membership prior to that date. Memberdiip is open to the 
Gk>veriunent8 of other countries ^at such times and in accordance 
with sUch terms as may be prescribed by the Fund. In September 
1953 there were fifl^six Members of the Fund. Any Member may 
withdraw from the Fund any time* by transmitting a notice in 
writing to the Fund at its principal office ; withdrawal becomes 
effective on the date such notice is received. If a Member fails to 
fulfil any of its obligations under the Agreement, the Fund may 
declare the Member ipeligible to use its resources. If after the 
expiration of a reasonable period the Member persists in its failure, 
or a difference between a Member and the Fund concerning an 
unauthorised change in the par value of its currency continues, the 
Member may be required, by a decision of the Board of Governors, 
to withdraw Ifrom membership of the Fund. 

Structure of the Fuml 

The Fund op(*rutes through a Board of Governors, Executive 
Directors and a Managing Director. All the powers of the Fund are 
vested in the Board of Governors, consisting of one Governor and 
one alternate appointed by each Member in such a manner as it may 
determine and serving for live years subject to the pleasure of the 
Member. The Board of Governors may delegate to the Executive 
Directors authority to exercise any powers of the Board with certain 
exceptions specified in the Articles of Agreement. The Board has, in 
fact, delegated to the Executive Directors authority to exercise all 
of the powers of the Fund with the exception of the reserved powers. 
The Executive Directors are responsible for the conduct of the general 
operations of the Fund. There are not less than 12 Directors, five 
being appointed by the five Members having the largest quotas, five 
being elected by the Members not entitled to appoint Directors other 
than the American Bepublics, and two being elected by the American 
Republics not entitled to appoint Directors ; the minimum number 
of Directors may be increased so as to provide representation for 
new Members of the Fund and in certain other circumstances. 
Elections of Executive Directors take place every two years. The 
Executive Directors select a Managing Director who is chief of the 
operating staff of the Fund and conducts, under the direction of 
the Executive Directors, the ordinary business of the Fund. Voting 
in both the Board of Governors and the Executive Board is based 
on quotas.' 

1 Bach Member ofthe Fund has 250 horn half a mffUon U.8. dollara to 
votes plus one additional vote for each 2»750 U.8. dollars, thus giving a voting 
pait of its quota equivalent to 100,000 range from 255 to 27,700 votes. 

US. doUavs ; the initial quotas range 
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Statu* an4 Immmitiet vf the Fund 
Tbe ArtiolM of Agreement corttsin deti^ proviaione as to the 
atstus, inmranitiea and privileges of the Fond. The Fund poasessea 
full juridical personality and^in particular, the papadty to c<mtraot, 
to acquire and* dispose of immovable and movable property and to 
institute legal proceedings. The Fund, its property tind its assets, 
wherever located and by whomsoever held, enjoy immunity firom 
every form of legal process except to the extent that it expressly 
waives its immunity for the purpose of any. proceedings or by the 
terms of any contract. Property and assets of the Fund, wherever 
located and by whomsoever held, are inunnne from search, reqnisi* 
tion, confiscation, expropriation or any other form of seixure by 
executive or legislative action. The archives of the Fund are in- 
violate. To the extent necessary to carry out the operations pro- 
vided for in the Agreement, all property and assets of the Fund are 
free from restrictions, controls and moratoria. The official com- 
munications of the Fund are to be accorded by Members the same 
treatment as the official communications of other Members. The 
Fund, its assets, property and income, and its operations and transac- 
tionsauthorised by the Agreement, are to be immune from all taxation 
and all customs duties, and the Fund is to be immune from liability 
for the collection or payment of any tax or duty. No taxation of 
any kind is to be levied on any obligation or security issued by the 
Fund, including any dividends or interest thereon, by whomsoever 
held, which discriminates against such obligation or security solely 
because of its origin or if the sole jurisdictional basis for such taxation 
is the place of currency in which it is issued, made payable or paid, 
or the location of any office or place of business maintained by the 
Fund. Such obligations or securities are therefore not exempted 
from tax when in the hands of holders not entitled to exemption 
but are protected against discriminatory taxation or taxation based 
on the place or nature of the operation of the Fond as such. 

International Monetary Relationships 
The Fond Agreement embodies a system of principles and devices 
designed to govern international monetary relationdiips. It 
provides for the maintenance of orderiy exchange arrangements on 
the basis of par values of currencies, tit lays down rules governing 
ibe use of tile resources of the Fund bw purchases of oumney for the 
, correction of temporary maladjustmmits in balances of payments. 

' It contains Revisions obneeming the legnlation of eajtttal transfets 
and the apportionment of scarce ouriettoies. It embodies general 
obligations dengned to promote the llimination of restrictions on 
current payments and the convertibility of foreign*held balances. . 
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Baoh Member undertakes to collaborate with the Fund to promote 
exchange stability^ to maintain orderly exchange arrangements with 
other Members and to avoid competitive exchange alterations. The 
mechanism adopted^ for this purpose is the assignment to the currency 
of each Member of a par vajue expressecl in terms of gold as a common 
denominator or in terms of the United States dollar of the currencies 
of weight and fineness in effect on July 1, 1944. The initial par 
values for original Members were agreed between the Members 
concerned and the Fund primarily on the basis of prevailing rates of 
exchange. The pai values for the currencies of subsequently 
admitted Members are determined by agreement between the 
Member and the Fund in accordance with the terms of the resolution 
admitting the Member. A .s stated , each Member has obligations under 
the Agreement to maintain orderly exchange arrangements on the 
bapis of the par values. Firstly, gold purchases are to be based on 
par values. The Fund is to prescribe a margin above and below 
par value for transactions in gold by Members, and no Member is to 
buy gold at a price above par value plus the prescribed margin or to 
sell gold at a price below par value minus the prescribed margin. 
Secondly, foreign exchange dealings are to be based on parity ; 
the maximum and minimum rates for exchange transactions between 
the currencies of Members taking place within their territories are 
not to differ from parity by more than one per cent, in the case of 
spot transactions or, in the case of other exchange transactions, by 
'a margin which exceeds the margin for spot exchange transactions 
by more than the Fund considers reasonable. Each Member under- 
takes, through appropriate measures consistent with the Agreement, 
to permit within its territories exchange transactions between its 
currencies and the currencies of other Members o^ily within these 
limits. The mechanism of par values is dec»igned to secure stability 
but not rigidity. The Agreement therefore makes provision for 
changes in par values. A Member is net to propose a ohange in the 
par value of its ourrency except to correct a fundamental dis- 
equilibrium. A change in the par value of a Member's currency may 
be made only on the proposal of the Member and after consultation 
with the Fund. The general effect of the arrangements governing 
changes in pat values may be described as being that neither the 
Fund nor the Member can, by taking or declining to take action, 
leave the other without a remedy, but that each, in determining its 
course of action, must take into account the ptobalde attitude and 
reaction of the other. If the Fund does not concur in a proposed 
change in the par value of a currency, the Member can in the last 
resort make the ohange unilaterally, but if the Member does so it 
becomes ineligible to use the resources of the Fund unless the Fund 
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othemae deterroines, and it is liable to be required# after the expire^ 
tion of a reasonable period, to withdraw from the Fund. The system 
is one of checks and balances so designed that while the Fund is not 
given, and in the present stage of developmejat of international 
organisation and international economic ^nd^nancial relationships 
cannot proi>erIy be given, final authority over national policies 
concerning currency depreciation, these policies no longer result 
from unilateral decisions which no international author!^ is formally 
entitled to appraise or, if necessary, to counteract.^ 

Interpretation of the Fund Agreement 

The Articles of Agreement provide that any question of interprets* 
tion of the provisions thereof arising between any Member and the 
Fund or between any Members of the Fund shall be submitted to the 
Executive Directors for their decision, any Member, not entitled, to 
appoint an Executive Director, which is particularly affected being 
entitied to send a representative to attend the meeting at which 
the matter is under consideration. In any case in which the Execut- 
ive Directors have given a decision, any Member may require that the 
question be referred to the Board of Governors whose decision shall 
final. Pending the result of the reference to the Board, the Fund 
may, so far as it deems necessary, act on the basis of the decision 
of the Executive Directors. Whenever a disagreement arises between 
the Fund and a Member which has withdrawn, or between the 
Fund and any Member during liquidation of the Fund, such disagree* 
ment is to be submitted to arbitratiOh by a tribunal of three arbit- 

^ There are certain limiting faoton ocnirae to the resources of the Fund 

which determine the nature and ex* soon exhausts its rights to b^y foreign 

tent of the contribution which the currencies unless it is in a pmition to 

Fund can make to the maintenance of repurchase its own currency. The 

monetary stability. The first is the Fund was framed on the assumption 

size of its resources. As of April 30, that different currencies would be 

1053, these amounted to 8,153*5 in short supply at different times, 

million United States dollars, of *l'he Fund was not desimed to rectify 

which approximately 1,500 million had a long-term disequilibrium in the 

been pakf in gold, 7^,000 in payments balance of payments between different 

of 1/100 of 1 per cent, made in dollars, parts of the world. The third limiting 

a further 3,000 million in dollars repre- factor, which is rloselr related to the 

senting the United States snbsorip- eeoond, is that the Fund rests upon 

tion, and 3,750 million in other cur- certain assumptions conoeming the 

rencies, 870 million being still receiv- liberalisation of commercial policy 

able. The total amount available in whi are still far from having been 

gold and dollars therefore represented full Ued. The oircumstanoes in which 

a proportion of tesa than 50 per cent. thetFund has in fact been called upon 

of the total reduced by each new ad- to < Derate are ao different from those 

rnMon to the Fund, the remainder orl| nally envisaged that it has been 

being distributed over some 50 neo ssary to oontume to apply ar- 

diflESmnti omrendei. The second is ran ^ments provided for in the FHind 

tea fluid ciiaineter of the Fund, which Agi winant in respect of the post*war 

implia* teat a Member having re- tnu|ritemal period. 
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ratotB, one appointed by the Fund, another by the Member or 
withdrawing Member, and an uxQpire who, unless the parties other- 
wise agree, is to be appointed by the President of the International 
Court of Justice. There has been no occasion for the submission of 
a disgreement to arbitration, but the Executive Directors have given 
a number of .interpretations. These are regularly reported to the 
Board of Governors, but there has been no case of an appeal against 
an interpretation to the Board. 

Although the Fund, in contrast to the Bank, enjoys immunity 
from every form of judicial process except to the extent that it 
expressly waives its immunity, and although proceedings relating 
to the Fund Agreement in a court of law by or against the Fund 
itself are therefore improbable, the Fund Agreement may affect the 
rights and obligations of private persons in litigation in a number of 
cases with the result that municipal courts may be called upon to 
invoke the provisions of the Fund Agreement or to consider its 
possible effects.' They may sometimes hesitate in such cases to 
express any view concerning the interpretation of the Agreement 
on account of the interpretation provisions of the Agreement itself.* 
Among the questions which have been the subject of decisions in 
municipal courts may be mentioned par values and rates of exchange,* 
the unenforceability of certain exchange contracts,* and the inter- 
national recognition of capital controls as defeating certain private 
claims.* 


iw) ThK InTKRWATIONAL B\NK Ft)R KkC <>NSTRl'lTIOX 
AND DeVKLOPMKXT 

llie Bank publishes each year an Annual Repor* nnd Nummary PrMedingji of 
Annual Meeting of the Board of Governors 
For the literature on the Bank see al>ove, p. UK)0. See also Sohn. Cases 


and Materials on World IjOw (1950) 


i On the whole subject see Joseph 
Gold, * The Fund Agmments in the 
Courts,' in International Monetary 
Fund. Stqff Papers, vol. 1. No 3. 
pp. 315-333, and vol. II, No. 3. pp 
482-498. 

* Cf« KaMet v. Midland Bank Ud, 
[1948] 1 All E.R. 819. 

* Betton €t ol. v. Land Bank of 

Journal des Tribunaux Mirleu, 
No. 4052, March 23/24, 1949, : 45; 
OkUean Bketrie Co. v. BiaU Railway 
interpriss. Revista de Dereebo, Con- 
ospoioii, Chile, vol. XVI, No. 70, Got./ 
Dio., 1949, pp. 500-584 ; ^imoiiaer v. 


, p. 1251 — Alexandrowicz, International 


Community of Jetts St. Prinl. Journal 
des Tribunaux Bruxelles, No. 3808, 
1 May, 1949, p. 2$0 ; see also Gold, 
op. eit., vol. I, No. 3, pp. 316-323. 

* Of. Litmostensha Amka NatUnuU 
Corporation v. FnmkiMon ( 1949} 2 All 
K.R. 671 at p. 676 ; for a number of 
cases from various countries see Gold, 
op eik, vol. 1. No. 3, pp. 323-333 and 
vol. 11, No. 3, pp. 490-492. 

' Cats and Lipps v. S.A, Union 
Versicherung. Jurispnidenoe du Port 
d' Anvers, vols, 7-8 (1049), 321, and 

Gold, op. oil., vol. II, No. 3, pp. 492- 
494. 
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B^anomie Orgami$ation» (|0KS)» pp. 189-160--Baioh in* liUern^ikmt 
CtmeOuaion^ No. 455, Bebrary 1950. * 

For tlio constitution of the Bank^see IVeaty Series, No* 21 (1946), CmA« 
6885 { B. f 24 (1947), p. 462 ; U.N.T,8., 2, p. 134. 

Purposes and Membership of the Bank 
The puiposes of the International Bank for Reooifstruction and 
Development are defined by its Articles of Agreement ^ as being, 
infer alia : (a) to assist in the reconstruction and development of 
territories of Members by facilitating the investment of capital for 
productive purposes, including the restoration of economies de* 
stroyed or disrupted by war, the reconversion of productive facilities 
to peacetime nc^s, and the encouragement of the development of 
prc^uctive facilities and resources in less*developed countries; 
(6) to promote private foreign investment by means of guarantees or 
participation in loans and other investments made by private 
investors, and, when private capital is not available on reasonable 
terms, to supplement private investment by providing, on suitable 
conditions, the neoessary finances for productive purposes out of its 
own capital, funds raised by it and its other resources ; (c) to pro* 
mote the long*range balanced growth of international trade and the 
maintenance of equilibrium in balances of payments by encouraging 
international investment for the development of the productive 
, resources of Members.* 

The original Members of the Bank are those Members of the 
Fund who accepted membership the Bank before December 31 . 
1945. Twenty-eight States accepted meinbeT|bip prior to that date. 
}Iemberahip is open to other Members of the Fund at such times and 
m accordance with such terms as may be prescribed by the Bauk. 
In September 1953 there were fifty-six Members of the Bank. A 
Member may withdraw at any time by submitting a notice in writing 
to the Bank at its principal office ; withdrawal becomes effective 
on the date such notice is received. 

^ Adopted at Bretton Woods on ui gold or United States dollars, the 
July 22, 1044, and signed at Washing- remaining 18 per cent, bemg payable, 
ton on December ^7, 1045. when calls are made, m the ouirenoy 

* The authorised capital stock of of the Member and utilisable subject 
the Bank is 10,000 million United to its consent to transactions in that 
States doOam, of which $8,463,500,000 ohrrenoy . The remaininff 80 per cent, 
bad been sobMiibed June 30, 1052. subject to call only men, required 
Only 20 per cent, of the sub^nbed 1|> meet obligations of the Bank in 
capital is payable or subject to oi^l <»nnectlon with loans out of funds 
as needed by the Bank for its opera- bi the market of a Member or 

tiona, and only this percentage and <fcberwise borrowed by the Bank and 
eertalii nuns placed to reserve are mans made by private investon 
avafiable for cureot loans out of its lluough the usual investment channels 
own ftmds ; of ride 20 per cent, only «aranteed in whole or In part by the 
2 per pent, is payable by all Members Bank. 
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Strw^ure and Lending and Borrowing Powers of the Bank 
The Bank operates through a Board of Governors, Executive 
Directors and a President. Its structure, organisation and voting 
arrangements resemble so closely thop^ of the Fund that it is un- 
necessary to recapitulate them in detail here. There are, however, 
certain differences which require mention : An important practical 
role is played by the loan committees which are required by the 
Agreement to report on proposed loans. These are appointed by the 
Bank. Each committee includes an expert selected by the governor 
representing the Member in whose territories the project is located 
and one or more Members of the technical staff of the Bank. There 
is an important distinction between the immunities of the Bank and 
those of the Fund in respect of judicial process. Action may be 
brought against it only in a court of competent jurisdiction in the 
territories of a Member in which it has an office, has appointed an 
agent for the purpose of accepting service or notice of process, or 
has issued or guaranteed securities. No actions may be brought by 
Members or persons acting for or deriving title from Members. The 
property and assets of the Bank are immune from all forms of 
seizure or execution before the delivery of final judgment against 
the Bank. These provisions are a natural reflection of the fact that, 
whereas the Fund is an instrumentality of Governments for adjusting 
certain of their currency relations, the Bank is by its nature a party 
to financial and legal relationships with private investors on a large 
scale. In other respects, the status, immunities and privileges of the 
Bank correspond to those of the Fund. The resources and facilities 
of the Bank are to be used exclusively for the benefit of Members, with 
equitable consideration to projects for development and reconstruc- 
tion alike. Each Member is to deal with the Bank only through its 
treasury, central bank, stabilisation fumi or other similar fiscal 
agency, and the Bank is to deal with Members only by or through 
those agencies,* 

I nlerprelaiion of the Bank AgreetnetU 

The Articles of Agreement provide that any question of inter- 
pretation of the provisions thereof arising between any Members of 
the Bank shall be submitted to the Executive Directors for their 
decision.* In any case in which the Executive Directors have given 

1 lie reUtionshipa with its Members guarantee securities, from dealing 
'are thus t^en out of purriiy YK>Utioal with any person or legal entity in the 
channels with no direct reapon-.bility territories of any Member, 
thr financial policy. Thia proviaidn 

does not prevent the Bank, in exer- * Article IX (o) of the Artielee of 
nldlttg its powers to buy, sell and Agreement. 

VOL. I. 38 
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a deoi8ioii» anjr Member may require that the question be re/erred 
^ to the Board of Oovernorsi whose decision shall be final. Pending 
the result of the reference to the l^oardi the Bank may, so far as it 
^ deems necessary, act on the basis of the decision of the Executive 
Directors.^ 

(v) The Bank for Intbrnational Settlements 

Treaty Series, No. 6 (1031), Cmd. 3766— L.N.T.N., lb4, p. 441 — Hudson, 
Legif^ion^ v, p. 307 (with a detailed bibliography) — the same in A.J., 
24 (1930), pp. 561-566 — Otlet, La Banqut irUfmationaU (1929)— Eiilzig, 
The Bank for InienuUional SeUlemetUa (1930) — Karanikas, La dre 

RiiglemeiUs Intematumaux (1031) — Beitzke, Die Rfehinateltung der Bank 
fgsr inUmcUionaUn ZaUungeauagteich (1932)— Dulles, The Bank for Inters 
national Settlements at Work (1932) — SehKitor, Die Bank fUr iniemationalen 
Zahlungsattegleich (1932) — Fischer Williams in A.J., 24 (1930), pp. 665-673 
— Cereti in Ritfista di diritto pvbbUco, 23 (1931), pp. 169-193— Trotabas in 
A./., drdser., 12 (1931), pp. 61-81 — Caninaiii Hague RecueiU 37 (1931) (tii), 
pp. 294-306 — Qriziotti, yol. 42 (1932) (iv), pp. 353-466. And see 

^Treaty Series, No. 25 (1937) — Hudson, Legislation, vii, p. 404 — L.N.T.S,, 
197, p. 31, for the Protocol of July 30, 1936, regarding the Immunities of 
the Bank for International Settlements. These attach not only to its own 
property and assets but also to those entrusted to it in arcordanco with 
banking practice. On the Protocol see Hudson in AJ», 32 (1938), pp. 
128-134. 

The Bank for International Settlements, although establishefl by 
inter-governmental agreement, is essentially an agency of co-o})era- 
tion between central banks. Originally created primarily to act as 
trustee for the management of reparation annuities payable by 
Germany after the First World War, the Bank quickly ileveloped 
a wider usefulness on the basis of provisions in its Statutes author- 
ising it to promote the co-operation of central banks, to provide 
additional facilities for international financial operations, and to 
act as trustee or agent in regard to international financial settlements 
entrusted to it under agreements with the parties concerned. The 
Bretton Woods Conference of 1944 recommended its liquidation, 
but it has been found convenient to maintain it and it now discharges 
important new functions in connection with the operation of the 
European Payments Union. Its relationship with Governments has, 
in practice, been substantially modified as the result of increased 
governmental control of central bai thing and the assumption by 
treasuries and other government ag mcies of functions previously* 
regarded as being primarily the iesp< nsibility of central banks.* 

^ Article IX (5) of the Articles of SAtlements has wide powers to uader- 

tske central bankJag oporatiooa of an 
* Am the Bank to Intematioiial International character for which 
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III, TRANSPORT AND COMMUNICATIONS 

(i) The ImteIinationai, Civii, ^Aviation Oroanisation 
(I.C.A.O.) 

Jjemoine, TraiU de Droit ASrUn (1947), especially §§76-99, 136-158, 170, 
534-456— Shavrci'oss and Beaumont, Atr Law (2nd ed., 1951), §§ 49-78 
— ^McNair, Law of the Atr (2nd ed., 1954) — Pepin in Hague Becueil, 71 
(1947) (ii), pp. 481-545-Jennmg8, tbtd., 75 (1949) (u), pp. 513-586— 
lAissitzyn, International Air Transport and National Policy (1042) — Manoe, 
International Air Transport (1943) — ^Tombs, International Organisation in 
European Air Transport (1936)— Parry in B.7., 23 (1946), pp. 457-466. 
And see the bibliography printed above, p. 516. 

I.C.A.O. issues Proceedings of the Assembly and the Council and of 
vanous Committees, including the Legal Committee, a Report of the Council 
to each session of the Assembly, JnUmational Standards and Recommended 
Practices (consisting of annexes to the IntematioDal Civil Aviation (Con- 
vention), Reports of Regional Air Navigation Meetings and their Com- 
mittees, Reports of other Conferences, and technical reference publications. 

The Constitution of the International CivO AViation Organisation forms 
part of the Chicago Convention of October 7, 1944, on International Civil 
Aviation. For the text see : Cmd. 6614 (1945) ; U.N.T.S; 15, p. 295 ; 

23 (1946), p. 460 ; Sohn, Cwtes and Materuils on World Law (1950), 
p. 1253. 

and Fuvctiona of 1X\A/X 

The aims of the International Civil A>aation Organisation created 
by the International Civil Aviation Convention of December *7, 
1944,' which has superseded the International Commission for Air 
Navigation established by the Convention on the Regulation of 
Aerial Navigation of October 13, 1939,* aie to develop the principles 
and tcK^hniques of international air navigation and to foster the 
planning and development of international air transport. These 
aims are to : {a) ensure the safe and orderly growth of international 
civil aviation throughout the world ; (6) encourage the arts of air- 
craft design and operation for peaceful purposes ; (o) encourage the 

there is no equivalSnt in the powers of Shaweross and Beaumont, Air Law 

any of the new organisations, it seems (2nd ed., 1951), §§ 49-78 ; Maurice 

probable that it will continue to play Lemoine, TraiU de Droit Adrien 

an important part in the goner^ ' (1947), espeoiaUy §§ 76-99, 136-158, 

structure of international organiaa- 170, 534-546, 

tioD. The Bank is administered by a 

Board consisting of the Governors Scr * See A. Roper, La Cemvantiem 
the l^ing of the central banks of iniemaiionale portant Bdgfementation 
certain speoiOed countri^ de la NaoigaUon odHmme dn |3 odohre 

t See above, § 197S5. See also 1919. 
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development of airwaya, airports and air navigation ^cilities for 
mternational civil aviation ; (d) :q[ieet the needs for 8afe» regular, 
efficient and economical air transport ; (e) prevent economic waste 
caused by unreasonable competition ; (/) ensure that the rights of 
contracting States are fully respected and that every contracting 
State has a fair opportunity to operate intematiozml air lines; 
(ff) avoid discrimination between contracting States ; (A) promote 
safety of flight in international air navigation; and (i) promote 
generally the development of all aspects of international civil 
areonautics* The specific functions entrusted to I.C.A.O. relate 
primarily to safety standards and the provision of adequate technical 
facilities for air navigation. LC.A.O. is responsible for keeping up 
to date the technical annexes to the International Civil Aviation 
Convention which constitute a navigation code, for the air. If it is 
of opinion that the airports or other air navigation facilities, includ- 
ing radio and meteorological services, of a contracting State are not 
reasonably adequate for the needs of internationd air services, 
LC.A.O. may consult with the State directly concerned and other 
States affected with a view to the improvement of such facilities. 
It may, at the request of a contracting State, provide for all or part 
of the cost of improvements, maintain and adminbter any or all 
of the navigation facilities required for the operation of international 
air services, or provide for technical assistance in the supervision 
* and operation of airports and other facilities.^ I.C. A.O. has not been 
given authority to operate air services or to fix frequencies of flights 
and rates. Nor has general agreement been reached on the extent 
to which foreign countries may put down and take on passengers, 
noiaii and cargo, but various functions eoncerning air transport are 
assigned to LC.A.O. by the Air Services Transit Agreement and Air 
Transport Agreement signed concurrently with the International 
Civil Aviation Convention.^ I.C. A.O. is to publish information 
relating to the advancement of air navigation and the operation of 
international sir services. It may conduct research into all aspects 
of air transport and air navigation which are of international im- 
portance. Each contracting State undertakes that its international 
airlines shall file with I.C.A.O. traffic reports, cost statistics and 
financial statements showing, inter alta, all receipts and their 
sources. 

1 Flnaaoial and iechnioal »idin the * wifi Iceland on September 10, 1948, 
provirion of air narigation facilitiee an i with Denmark on September 9, 
and eervioee bae been provided for by 19^ 9, providing for the malntenaoee 
Apeemftfkts of November 26, 1946, of sertahi air navigation services in 
aM Way 19^ 1949, cm North Atlantio Ici and and,^ In Greenland and the 
Ocean Weather Sutione, and ^ Fa oes nepeotively. 

Agieamenti eonehidisd hy LCA.U. 9 See above, 1 197s6, 
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Structure of LC\A.O. 

I.C.A,0, operates ^through the following agencies : an Assembly 
of all contracting States meeting annually ; a Council, which is a 
permanent body re6ponsibIe to the A&sembly and which consists of 
a President, who is the CHicf Executive Officel^ of the Organisation, 
and representatives of contracting States elected by the Assembly ; 
and various subsidiary bodies, including an Air Navigation Com- 
mission and an Afr Transport Committee, technical divisions of the 
Air Navigation Commission and Regional Air Navigation Meetings, 
and a Legal Committee which has replaced the International 
Technical Committee of Legal Experts on Air Law which functioned 
from 1925 to 1939. 

The International Civil Aviation Convention provides that jn 
electing members of the Council the Assembly shall give adequate 
representation to the States of chief importance in air transport, to 
States which make the largest contribution to the provision of 
facilities for international civil air navigation, and to States whose 
designation will ensure that all the major geographical areas of the 
World are represented on the Council. No special procedural arrange- 
ments are provided to ensure the application of these elastic criteria. 

The Navigation Code of the Air , 

The annexes to the International Civil Aviation Convention 
embody international standards and recommended practices and 
procedures for air navigation. Such annexes may be adopted or 
amended by the Council by a two-thirds majority vote, but are not 
effective if disapproved within three months, or any longer period 
prescribed by the Council, by a majorit) of the contracting States. 
They are so drafted as to distinguish between standards, which 
in general consist of those specifications the uniform application 
of which is recognised as necessary fc- the safety or regularity of 
international air navigation, and recommended practices the uniform 
application of which is recognised as desirable. The contracting 
States arc required to conform to the standards in accordance with 
the Convention. They are bound to notify the Council in case th^ 
find it impossible to comply with the standards. In the case of the 
recommended practices the obligation of contracting States is to 
endeavour to conform to them. The annexes deal with personnel 
licensing, rules of the air, meteorological codes, aeronautical charts, 
air-ground communicatio 's, operation of aircraft in scheduled 
international services, aircraft nationality and registration marks, 
nirworthiness of aircraft, aeronautioal teiecommunioations, ait 
traffic services, search and rescue, accident investigation^ asm- 
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dromofi, aeronautical information services, and measures to facilitate 
the handling of passengers and goc^s at airports. 


(ii) Tm iKTSB-pOVSRKMUNTAL MaETTIMS CoNSULTATIYB 

Organisation (LM.C.O.) 

Salter, Allied Shipping Control (1021) — Roaen, The Copihined Boards of the 
Second World War (1001) — ^Marx, IntemtUional Shipping Cartels (1953) — 
Pany in B.Y,, 23 (1946), pp. 491-405, and 26 (104S), pp. 437-457. 

The Final Act and Bdakd DooumerilU of the United Katiom MamHme 
Conference have been pnbliehed by the United Nations. 

For the Conetitution see U.N.TB., 11. p. 107 (oonceming the Inter- 
national Maritime Consultative Council) ; B. F., 25 (104S), p. 437. 

Functio^is of the LM.CX). 

A Convention for the creation of an Iiitcr-Governuiental Maritime 
Consultative Organisation u’as opened for signature or acceptance 
in March 1948. It had received bj SeptemW 1, 1953, fifteen of the 
twenty-one ratifications necessary to bring it into force, including 
the ratifications of seven States with a total tonnage of not less than 
1,000,000 gross tons each. The purpose of the proposed Organisation 
is tp provide machinery for co-opcration among Governments in the 
field of governmental regulation and practices relating to technical 
matters aflecting shipping engaged in international trade; to 
encourage the general adoption of the highest practicable standards 
in matters concerning maritime safety and efficiency of navigation ; 
tb promote the removal of discriminatory action and unnecessary 
restrictions by Governments affecting shipping engaged in inter- 
national trade so as to promote the availability of shipping services 
to the commerce of the world without discrimination ; to provide 
for the consideration of matters concerning unfair restrictive prac- 
tices by shipping conccnis and of any matters concerning shipping 
that may be referred to I.M.C.O. by any organ of the United Nations 
or a specialised agency ; and to provide for the exchange of information 
among Governments on matters under consideration by I.M.C.O.^ 
It is specifically provided that the functions of the Organisation are 
consultative advisory.* In matters which appear to LM.G.0. 
capable of settlement through the normal processes of international 
shipping business, it is to make refcommendations to that eiQTect. 
When, in the opinion of I.H.C.O., fany matter concerning unfair 
restrictive practices by shipping conlems is incapable of settlement 
thatough the normal processes of iltemational shipping businem, 

* ArtMg I of the 1.M AO. OenTeation. * * Arliole 2« 
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or has in fact so proved, apd provided it shall first have been the 
subject of direct negotiations between the Menibers concerned, the 
Organisation shall, at the reqneft of one of these Members, consider 
the matter.^ 

The Convention «also specifies that .assistance and encouragement 
given by a Government for the development qf its national shipping 
and for purposes of security does not in itself constitute discrimina- 
tion, provided that such assistance and encouragment is not based 
on measures designed to restrict the freedom of shipping of all flags 
to take part in international trade.^ The purpose of these limitations 
is apparent. It is to ensure that the activities of I.M.C.O. do not 
involve increased governmental regulation of the economies of 
shipping or interfere with national shipping policies which may be 
related to national development, balance of payments and security 
considerations. Even within these limitations there is scope fir 
a wide range of useful action by I.M.C.Oi However, it is important 
to bear in mind that the mandate of I.M.C.O., while not excluding 
some measure of consultation and exchange of information among 
Governments in regard to the economic problems of shipping,’ does 
not include the whole field of international shipping problems or 
even all of the problems relating to shipping in respex^t of which a 
substantial measure of international co-operation has been achieved 
at various times in other ways.^ There are, however, certain pro- 
visions which permit some measure of progressive extension of the 
action of I.M.C.O. if circumstances so warrant. This applies notably 
to a provision for the consideration by I.M.C.O. ‘ of any matters 
that may be referred to it by an organ or specialised agency of the 
Unit*»d Nations,’ in virtue of which the General Assembly or the 
Economic and Social Council, or perhap.s a specialised agency, could 
presumably entrust I.M.C.O., within the limits of its consultative 
and advisory character, with responsibiiaies in respect of a wider 
range of matters conc.erning shipping. It is not yet possible to judge 
how far the creation of I.M.C.O. will aflect earlier arrangements for 
international co-operation in respect of shipping matters, such as 
the steps taken for the unification of maritime law ; * the measures 
for the promotion of safety of life at sea, including the International 
Regulations for Preveuting Collisions at Pea, the International Code 
of Signals, tLe Safety of Life at Sea Conventions and the International 
lioad Line Convention;® and the action taken by the League of 
Nations Organisation for Communications and Transit in respect of 
such matters as the right to fly a maritime flag,’ freedom of transit, 


> Articles. 

■ Article 1 (6). 

• See below, p. 1017, 


< See above. § 205a. 

* See above, § 265. 

• See above,! 266. 
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the international tigimt of maritime,, ports, ^ the unification of 
buoyage and ligh^hg of coasts and the unification of tonnage 
measurement.* * 


Membership and Structure of 

Membeiahip of I.l||.G.O. is open to all^States, subject to certain 
procedural requirements.* Members of the United 'Nations and 
other States invited to the Uifited Nations Maritime Conference may 
become Members by becoming parties to the Convention by signa- 
ture or acceptance.* Any other State may apply to become a 
Member and shall be admitted provided that, upon the recommenda- 
tion of the I.M.C.O. Council, its application has been approved by 
tvro-thirds of the Members other than Associate Members.* Any 
Member of the Organisation may withdraw by giving 12 months* 
lAtice at any time after the expiration of 12 months from the entry 
into force of the Convention.* No State or territory may become or 
remain a Member contrary to a decision of the General Assembly 
of the United Nations.^ 

I.M.C.O. is to operate through an Assembly consisting of repre- 
sentatives of all the Members,® a Council, a Maritime Safety Com- 
mittees, and such subsidiary organs as may be necessary. The 
general powers entrusted to it for the achievement of its purposes 
are ; to consider and make reconpnondations on matters remitted 
to it • ; to provide for the drafting of conventions or other suitable 
instruments, to recommend these to Governments and to mter- 
governmental organisations, and to convene such conferences as 
may be necessary ; and to provide machinery for consultation 
among Members and the exchange of information among Govern- 
ments.^^ There is provision for the transfer to I.M.C.O. of functions 
within its scope from other organisations or from Governments 
discharging such functions under the terms of an international 
instrument.^* The powers of the Assembly, regular sessions of which 
are to be held once every two years, ^ are limited in an unusual 
manner. It is required to refer matters to the Council for the 
formulation of any recommendations or instruments thereon ; any 
recommeadations or instruments submitted by the Council to the 
Assembly which are not accepted by the Assembly are tq be referred 


I See above, f lOOe. 

* See above, § 265. 

» Article 5 of the l.M.C.0. Con- 
I vention. 

« Artlclee6,7atid57oftheI.M.C.O. 
CoaveaUon. 

* Non « self - ^veruing territories 
may ^ Aasomata Members under 
eertain ootiditioiis. 


• Article 50. 

^ Article 11. 

• Article 13. 

• Article 3 (a). 
>0 Article 3 (6). 
» Article 3 (c). 
» Article 40. 

Article 14. 
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back to the Council for further consideration, with such observations 
as the Assembly may make.^ Regulations concerning maritime 
safety afe recommended to Meml&ers for adoption by the Assembly 
but must have been referred to it by the Maritime Safety Committee 
through the Council.^ The Assembly# may refer to the Council for 
consideration or decision* any matters within the scope of the 
Organisation, except that it not delegate the function of 
making recommendations to Members fSr the adoption of regulations 
concerning maritiftie safety* 

The Council is so composed as to secure strong representation of 
the Governments of the nations with the largest interest in providing 
international shipping services and those with the largest interest 
in international seaborne trade. It is to consist of six Governments 
in each of these categories, two Governments elected by the Assembly 
from the Gk>vemment8 of other nations having a substantial interest 
in providing international shipping services and two Governments 
elected by the Assembly from the Governments of other nations 
having a substantial interest in international seaborne trade.^ The 
original composition of the Council is determined by an annex to 
the Convention and subsequent changes in the classification of 
Governments require the concurring votes of a majority of the 
existing Members of the Council providing shipping services or 
iuterestefi in seaborne trade, as thp case may be> The Council is to 
receive the recommendations and reports of the Maritime Safety 
Committee and to transmit them to the Assembly and, when the 
Assembly is not in session, to the Members for information, together 
with the comments and recommendations of the Council. Matters 
within the scope of the Maritime Safety Committee are to be con- 
sidered by the Council only after obtaining the views of the Maritime 
Safety Committee thereon*^ In addition to discharging adminis- 
trative and financial responsibilities, the Council performs all the 
functions of the Organisation between sessions of the Assembly 
except the function of making recommendations to Members for 
the adoption of regulations concerning maritime safety.* 

The Maritime Safety Committee is to consist of 14 members 
elected by the Assembly from the Governments of nations having an 
important interest in maritime safety, of which not less than eight 
are to be the largest ship-owning nations and the remainder are to 
be elected so as to ensure adequate representation of the Cf ovemments 
of other nations with an important interest in maritime safety, such 
as nations interested in the supply of Urge numbers of crews ^r in 


^ Ariiole 16 (h). 

• Artiole 16 (i). 

* Artiole 17. 


* Article 18. 

* Artiole 23. 

* Artiole 27. 



1018 AmsNDiz : spbouusbd agbnoibs 


the cartinge of large numbeira of berthed or onberthed paaseogers, 
and of major geographical areas*^ The Maritime Safety Committee 
has the duty of coneidering any* matter within the scope dP the 
Oq[anisation and concerned with aids to navigation* constmction and 
equipment of veesela, manning from the point otview of safety, rules 
for the prevention of colliaions, handling of dangerous cargoes, marine 
safety procedures and rec^ren^nts, hydrographic information, 
log-books and navigational ^cords, marine casualty investigation, 
salvage and rescue, and any other matters affectiiig maritime safety.’ 
The Committee is to provide machinery for performing any duties 
assigned to it by the Convention or by the Assembly, or any duty 
within its scope assigned to it by any other inter-governmental 
instrument.’ The Committee is to maintain such close relationship 
with other inter-govemmental boclies concerned with transport and 
communications as may further the object of l.M.C.O. ih promoting 
mi^ritime safety and facilitate the co-ordination of activities in the 
fields of shipping, aviation, telecommunications and meteorology 
with respect to safety and rescue.’ The Committee is to hold 
regular meetings once a year ’ and, through the Council, to submit 
to the Assembly proposals made by Members for safety regulations 
or for amendments to existing safety regulations, together with its 
comments or recommendations theieon, and to report to the 
Assembly on its work.’ 


(ill) Thk Univeks\l PosiVL Union 

A* useful aec>ount of the develo|imeiil of tlio Tniversal PosUl Hnion tiill be 
found in Wnwn Foukde Umwfwih’- Sa Fondatton rt non D/veloj^pem^nt, 
1874-1049, published by the Bureau mtemational de TUnion postale in 
1949. An annotated edition of the conventions, regulations and agree- 
ments of the Union was published by the International Bureau m 1949 
in three volumes under the title i>s Actea de V Union Poatale Univeratllr 
Remakes d Parts, 1947^ tt AnnoUea par lea aonna du Bureau iniemaiional , 
a new edition, based on the 1062 revision of the Acts, is in preparation. 
The report submitted annually to the United Nations and published as 
an Bconomio and Social f’ouncU domment contains a review of current 
activities and useful information and*i8 also available in the monthly 
journal of the International Bureau, ynion Postalr, which in 1963 was in 
Its 78ih year. The documents of sudpessivo Universal Postal Congresses 
are published by the International wreau, the most recent being 
ments du Congria de BruxeUea, ]962» ( vols. For the text of the original 
1374 Convention see Martens, N.B.ci 2nd ser., 1, pp. 661<^669 ; for the 


A Article 28. * Article 29 (e>. 

* Article 29 (a) ^ Atiiole 80, 

’ Article 29 (6)» ’ Article 31. 
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text of the 1989 revision, which represents the sta^ of development 
reached immediately before the l^cond World War, see Hudson, Inier- 
national Legislation, voL VIII, pp. 303-347. For the text of the Convention 
of 1947 see Treaty Series No. 57 (1940), Cmd. 7794; B.7., 26 (1948), 
pp. 465-472. An l^glish text of the 19}2 revision prepared by the British 
Post Office has been published by the Universal Postal Union. The 
following ace also of interest : Sly, The Genesis of the Universal Postal 
Union (1927), International Conciliation Pamphlet, No. 233; Blayac, 
Origins, Evolution et organisation de Vunion postals universeUe (1932) ; 
Oiena, L'Unicne Postale Universale (1060) ; Bolason, La SoeUU des Nations 
et les bureaux intemationaux des Unions universelles, postals et Uligraphique 
(1932); Hackworth, iv, §1 369-361 ; Tffikel in B.K., 10(1929), pp. 171-180, 
and in R,L, 3isd ser., 12 (1931), pp. 120-130; Akzin in AJ., 27 (1933), 
pp. 651-674. 


Purpose and Achievements of the Universal Postal Union 

The purpose of the Universal Postal Union, which constitutes a 
single postal territory for the reciprocal exchange of correspondence, 
is to secure the organisation and improvement of international postal 
services and to promote in this sphere the development of international 
collaboration.^ The letter post, including airmail, is governed by 
the provisions of the Universal Postal Convention itself and the 
detailed regulations annexed thereto ; other services form the 
subject of agreements binding only upon those Members of the Union 
which have acceded to them. The Universal Postal Union is not 
itself an operating agency. It does not maintain post offices or 
handle mail on an international scale. Its function is to keep up 
to date and to administer the code of rules which makes it possible 
to provide an efficient international postal service through co- 
operation in the handling of international mail or postal services. 
These continue to l>e national but operate under common i^^ter- 
national rules. 

The progress achieved in this sphere may be measured by the 
contrast in the position in 1874, when the Universal Postal Union 
was established, and that in 1954. In 1871 postal rates were high, 
complex and in some respects uncertain. Great Britain had nine 
different postal rates for other European countries; there were 
nine different postal routes in use from Russia to Japan, with eight 
different sets of rates. With few exceptions, post-cards, which were 
a recent innovation, could only be sent internationally at letter rates. 
The weight and sise permitted for printed ihatter and parcels varied 
with the destination and route to be used. In some oases corre- 
spondence could be pre-paid for only part of the journey. The rules 
applicable to insufficiently pre-paid correspondence were £sr from 

^ Article 1 of the Uhivenal Poetel Gonventioa ee revised in 1952. 
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mulomi. Pcactioe' in regard to registered and express letters varied 
widely. The anangementa in regard to the transit rates payable 
between administrations were as complex as those in regard to postal 
rates.^ In 1964, 94 postal administrations were Menqfbers of the 
Universal Postal Union and &a such boii^d by %he Convention and 
detailed regulations. These lay down uniform rules governing every 
aspect of the letter post, including charges, weights, sizes, pre* 
payment of postage, unpaid and under-paid con^pspondence, inter- 
national repfy coupons, express delivery, redirection, undeliverable 
items, customs control, registered items, allocation of charges, 
transit charges, and the make-up, transfer and routing of mails. 
There were special rules concerning airmail correspondence, including 
rules concerning air conveyance charges and stops to be taken in 
the event of an accident in course of conveyance. In addition to 
these general provisions, there were a series of special services 
governed by agreements binding only on the Members of the Union 
which haye acceded to them. There were agreements concerning 
insured letters and boxes, postal parcels, postal money orders and 
postal travellers’ cheques, transfers to and from postal cheque 
accounts, cash-on-delivery items, the collection of bills, and sub- 
scriptions to newspapers and periodicals. The Convention and 
Agreements, with the detailed regulations thereto, constitute a 
comprehensive and detailed code of postal regulations the essential 
parts of which are of world-wide operation. The so-called Anno- 
tated Code,* which consists of these instruments with annotations 
concerning questions in regard to their application dealt with in 
the Records of the Universal Postal Union Congress and in circulars 
iMued by the Universal Postal Union, is a convenient handbook of 
world law on postal matters. 

Stnusture and Methods of Work of the Universal Postal Union 

Traditionally, the Universal Postal Union has operated through 
periodical Congresses and Conferences and ad hoc commissions, 
routine business being entrusted to the International Bureau 
However, when the Convention was revised in 1947 provision was 
made for an Executive and Liaison Commission, which is to meet in 
principle once a year. The policy-$iaking organ of the Universal 
Postal Union is the Congress. Debates of the countries, of the 
Union meet in Congress not later tUlte five years after the date of 
the entry into force of the Acts of ipe preceding Congress in order 

> Oathe wkolesaUeoiseeZF'C/aton J* Le$ Ades de VVnicn Universetie 
podhU unieersetle^Sa F&ndaiion el Porle, /9^7,el AniicNtto jpor 

sen J>MoppmeiU, 1S74-1949, Im eoins flu Bunau ItUemaUmd, 8 

smoAps, pp* 17*86* Inaoleule^ 19^« 
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to revise or complete those Acts as required.' In virtue of the rales 
of procedure all questions are settled by the Congress by a majority, 
though a quorum of two-thirds is necessary for certain decisions.^ 
The Executive and Liaison Committee consists of 20 members who 
exeicise their functions during the interval between two successive 
Congresses. The Committ^ has no functions in its own right ; its 
task is to ensure continuity in the intervals between Congresses. At 
least half of the qiembership is renewed at each Congress, and no 
country may be cliosen by three Congresses in succession. The 
representative of each of the membef'Countries on the Committee 
is appointed by the postal administration of his country and must 
be a qualified official of the postal administration. Committees for 
the study of specific questions continue to be appointed and to 
report to the Universal Postal Congress. 

Although the Executive and Liaison Committee is now respons- 
ible for controlling the activities of the International Bureau, the 
Bureau continues to be * under the general supervision * of the Swiss 
Postal Administration, and Switzerland continues to exercise 
important functions under the Convention, notably in regard to 
questions relating to membership of the Union, appointments, 
administrative regulations and finance. These arrangements are 
partly a historical survival and partly a convenient device to make 
it unnecessary for a small and highly technical international bureau 
to equip itself to transact the wide range of diplomatic, financial and 
administrative business which has been traditionally conducted on 
its behalf by the Swiss authorities. To some extent these arrange- 
ments are an insurance designed to facilitate the continued operation 
of the Universal Postal Union during any future international 
emergency under the protection of Swiss n<^utrality . The Convention 
also continues to assign certain functions to the host countries of 
successive Congresses. 

The International Bureau has no independent duties or responsi- 
bilities ; it is regarded as being essentially the agent of the postal 

Artiols 11 (1) of the 1052 Con- tilso a postal union of the Americas 
▼ention. and 8pain, estabUdxed by the Conven- 

* See LtB Aetes de VUnion Poetale tion of Madrid of November 10, 1931 

UniversdU JUvUies d Paris, J947, el (Hudson, LeaMatum, v, p. 1104), and 

AnnoUu par Us soins du Bureau revised by the Convention signed at 

InUrnatMUal, Fascicule 1, pp. 30-33. Panama on Dmmber 22, 1936 ; 

As to the American Continent Ae Hudson, ibid*, vii. p. 500. And see 

Convention of September 15, 1921, generally on tbe P^tal Union of the 

£hN*T.8., 80, p. 141, reoiganiiiing the Americas and Spain, Ruth Mastem, 

Pan-American Postal UzUon created Handbook of inlsmafKMiol OrganUa- 

in 1912, and idso the Postal Conven- Ikwm in tis Americas (1944), pp. 879- 

tion of November 9, 1926. There is 389. and Piedmhito in VUnian 

a Central Office of Ihla Union at PatiaU, 63 (1938), pp. 319-325 and 

Montevideo, Uruguay. There esiate 388-397. 
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adgoimstrations. It ia leq^onsible for coliectikig, ooUatii^ publishing 
and didtributipg informatioii rebating to the international postal 
services, including information concerning the introduction, re- 
sumption, sup^ision or discontinuance of various services. In a 
few cases it ari^ges for thd production of uifiform documents for 
international use and for their supply on*demand to administrations. 
It acts as a clearing house for the settlement of accounts relating to 
the international postal service between the administrations which 
claim its assistance. There is no central account for actual pay- 
ments. The amounts due are settled directly between the ad- 
ministrations concerned on the basis of the postal regulations and 
when payments are necessary they are made directly by the ad- 
ministrations or through the general clearing facilities of the Bank 
for International Settlements. The function of the International 
Bureau in the matter is essentially to reduce to a minimum the 
number of cases in which payments are necessary by offsetting 
credits and debits, on a multilateral basis, in respect of transit 
charges and international reply coupons. The Bureau also performs 
the preparatory work for the successive Congresses of the Union 
which periodically revise the Convention, Regulations and Agree- 
ments. It makes arrangements for arbitration by postal ad- 
ministrations in oases referred to such arbitration under the pro- 
visions of the Convention. A large proportion of the disagreements 
concerning the interpretation of the Convention which occur are 
ndw settled less formally by seeking the opinion of the Bureau. It 
has also become increasingly common for the Bureau to undertake 
inquiries asked for by administrations in order to learn the opinions 
of other administrations on particular questions, it being understood 
that the result of an inquiry does not constitute a vote and is not 
formally binding. While technical assistance in the improvement 
of the less-developed postal a<lministratJoiis may increasingly afford 
new scope for the activities of the Universal Postal Union, the Union 
is unique among international organisations in that it has accom- 
plished the primary purpose it was established to fulfil so completely 
that its functions create the impression of being of a routine 
character.^ 

^ As to railway trapBport see: (1001) ; Eger, /W tiUernariemofe 

(I) Gbnreution conoeming Railway Vbereinkomtnen Uber den AissntoAa- 
Tranaports and Freighta, October 14, jjmhiverkehr (8rd ed., 1000) ; Blame, 
1800 ; llariena, N,E,Cl.t aer.. 19, mUernoHonalfe Ubereinkommen^ ater 
p. SM; Kanlmann, CHe mittel- lea iilr»56ii6aAjiverlieAr (1010); v. der 
eufopiUe^en JSieenbabnen and doe f yen in Sirupp^ WbH., i, pp. 206-278 ; 
infermithnaU djfeniUehe Beeht <1873) ; jpupuia in Hague Mecueil, 2 (1024) (i), 
Roaenthith JiUemationiatea Sieenbahn* f p. 263-373 ; the same Gonvention, 
fmdSneki (1804) s Mayoe, Lee me- iipvised October 23, 1024, Pans: 
, eardmenie inkniaiionam Treaty Serlea, No. $ (1033), Cmd. 
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(iv) Ti® Intebnational Telecommunzcatiok Umiok 

(I.T.U.) 

Brown » CtAiU amd Wirdess Communicalions of the World (1930) — Herring end 
Qro88» TdeeommunieatwM, Econtmice and BgguJUUion (1936) — DsyiB, 
The Law of Radi& Comraunioaium (1937) — Tomlinson, TAe InJlernatiotud 
Controi of ^ Radio Commiinicaiions (1938)~~Manoe, Iniemaiional Tde- 
eommunicatione (1943) — C'odding, The Jntemalional TeWommunirdxtion 
UnUm (1962). 

The Jntemati|]|pnl Telecommunicaiion Union publishes frrom time to 
time editions of the Intfirnaiionnl Telecommunication fdnvenfion and 
Regulatume; Pror* rdingjt of the International Telecommunication Union i 
Plenipotentiary Conference^, Final Acta and Agreements adopted by 
special International Telecommunication Union Conferences; Annu^ 
Reports by the Secretary-General to the* Members of the Union ; a Tele- 
communication Journal and numerous service publications for i|Be in the 
operation of ielecommimkation services. 

FHncivtm of the International Telecommunication JJmou 
The purposes of the International Telecommunication Union are 
to maintain and extend international co-operation for the improvc- 

4243; Loening, Iniemationalts Cher> 11, 1909: Martens, N»R,G.t 3rd ser„ 
einkommen Uber den Exsenhahnfracht- 3. p. 834 ; Treaty Series, No. IS 
vhkehr torn 23 Oktober 1924 (1927); (1910). See alM> the Motor Car (lnter< 

Travers, Le droit rommernal inter* natumal (Circulation) Act, 1910 (9 
national, v (1932) ; Devclle, I^e r/qime Kdw. 7, c. 37). (2) Convention on 

intemationdl des tfoies ferries (1935); Hoad Traffic, April 24, 1926: see 
Fourcauld in Repertoire, in, pp, 289- above. $ 141, n, (3) Convention on 
409. For international traffic law Taxation of Foreign Motor Vehicles, 
in general see Hollander in J.J., 17 March 30, 1931, Ueneva : ibid. See 
(1923), pp. 470-488, and Kunx in also ibid, for other conventions of this 
Z.o./f., 13 (19.93), pp. 4(W.438. (2) type. 

Convention eonceming the Standard- As to Conventions concluded after 
isation of Railways and the Sealing of the Second World War see : (1) Con- 
Railway Trucks, May 16, 1886: vention on Rond Traffic, September 
Martena, y.R,G,, 2nd aer., 22, p, 42, 19, l.>i9 ; (2) Piotocol on Road Signs 

and ibid., 3rd ser., 2, p. 878. (3) Cun- and Sui.mls, of the same date ; (3) 
vention and Statute on the Inter- Kuropejn Agreement of September 
national Regime of Railway».<l)ecem- 16. 1950, supplementing the two 
her 9, 1923 : Treaty Series. No. 23 prec^niing instruments ; (4) Deolara- 
(1925); 47, p. 55. See also tion of the same date on the Con- 

the Agreement concerning Traiisporl of stnietion of Main International Traffic 
(Corpses signed on February 10, 1937, Arteries. See also the two ^Inter- 
under the auspices of the International national Ckinventions of Janua^^ 10, 
Office of Public Hygiene ; Hudson, 1952, signed at Geneva, to facilitate 
fjcgislation, vii, p. 630. (4) Conven- the Crossing of Frontiers for Passen- 
tion on the Transport of Goodfl by gers and Baggage by Rail and to 
Rail, November 23, 1933: Hudson, facilitate the Crossing of Frontiers for 
ibid., vi, p. 527. And m Convenrion Goods carried by Rail. And see the 
lelating to the SimpliHcntion of Agreomentof June 16, 1949, providing 
Clustoms Formalities, November 3, for the provisional application of the 
1923, Geneva : L.N.TJS., 30 o. 371 ; l>raft International Customs CSonven- 
Troaty Series, No. 16 (1925). tions on Touring, on Commercial Road 

As to road traffic see : (1) Conven- Vehicles and on the Internationa 
tion concerning the International Transport of Goods by Road : Treaty 
Circulation of Motor Vehicle October Series, No. 104 (1961), Cmd. 8431, 
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ment and proper uae of telecommimicatibn and to promote the 
development of technical facilities in that sphere and their most 
efficient operation. The functioi^ specifically attributed to the 
Union with a view to achieving these purposes are to effect alloca* 
tion and to register the assignments of radio frequencies ; to foster 
collaboration among Members with a view to the establishment of 
rates at tow levels ; to promote the adoption of measures for ensur* 
ing the safety of life through the co-operation of telecommunication 
services; and to undertake studies, formulate*' Recommendations, 
and collect ^nd publish information. 

These comprehensive functions were formulated, in their present 
form, by the 1947 Atlantic City Telecommunications Convention,^ 
subsequently revised at Buenos Aires in 1952 * The Atlantic City 
Convention represented a substantial revision of the International 
Telecommtinications Convention signed at Madrid in 1932, which m 
turn was a fusion of the International Telegraph Convention of 
1865 revised at St. Petersburg in 1875 and the Washington Radio 
Telegraph Convention of 1927. The latter represented a revision 
of the Brussels Convention of 1906 and the London Convention of 
1912. The Convention, as now in force, defines the composition, 
functions and structure of the Inteniational Telecommunicatidn 
Union and contains general provisions relating to telecommunica' 
tions (including the principle of the right of the public to use the 
international telecommunications service, the secrecy of tele- 
communications and the priority of telecommunications concerning 
safety of life) and special provisions for wireless. These, too, include 
general principles as to the rational use of frequencies and spectnim 
space, the obligation to establish and operate stations in such a 
manner as not to result in harmful interference with the service or 
communications of other Members, priority for distress calls and 
messages and tbe repression of false or deceptive distress or safety 
signals and of the irregular use of call signs. The Convention is 
accompanied by general regulations as to matters of procedure and 
by four sets of administrative regulations containing detailed rules 
concerning the operation of the various telecommunications services, 
namely, the Telegraph Regulations, Telephone Regulations, Radio 
Regulations, and Additional Radio Rogulations. Under the Con- 
vention of 1032 Members were not required to accept more than one 
set of administrative regulations. I^'his provision wal designed 
primarily to enable the United State f, which does not admit govern- 
mental regulation 6f the telegrapU and telephone services or of 

* Series, No. 76 (1960), (ImveDiion, Buenos Aires, 1962, 

Omd. latematloiial Trieoommtmioatioii 

* Iiitemaiioiisl Tefeoflanmuitioattim Tlnioii, 1968. 
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charges and service instructions for the radio service, to be a Member 
of I.T.U. without accepting mor^ than the general Radio Regula- 
tions. Since 1947 all the administrative regulations have been 
binding in principle on all parties to the Convention, However, 
reservations are adi)[Titted ; the Unite<> States has now accepted the 
Telegraph Regulations, suUject to numerous reservations on points 
of detail, but neither the United States nor Canada has accepted the 
Telephone Regulations, which under their terms apply only to the 
European networt* and to countries which regard themselves as 
linked with it. The Convention and administrative regulations are 
supplemented by special agreements relating to particular services 
which in some cases are regional in character. These include a 
European Broadcasting Convention (the Copenhagen Plan),^ a 
further European Broa<lcasting Agreement governing very high 
frequency sound and television broadcasting (the Stockholm Plan),* 
a North American Regional Broadcasting Agreement,* a European 
Regional Convention for the Maritime Mobile Radio Services,* and a 
Final Act governing the North-East Atlantic Loran (Long-Range 
Radio Navigation) Service.* 


Structure of the International Telecommunication Union 
For the purpose of administering these arrangements the Inter- 
national Telecommunication Union o|>erates through Plenipoten- 
tiary and Administrative Conferences of representatives of Members, 
an Administrative Council of Members of the Union elected by 
the Plenipotentiary (inference, IiiU^rnational Consultative Com- 
mittees for Telegraphy, Telephone and Radio consisting of adminis- 
trations of Members, and an International Frequency Reguitration 
Board, together with a t^eneral Secretaiint. The Administrative 
Coun(*il and the International Freejuency Registration Board were 
introduced in 1947 to enable the Union to discharge the wider 
functions entrusted to it. The Plenipoi^intiary Conference meets at 
five-yearly intervals and revises the International Telecoramunica- 


' I.T.U. European Broadraating 
Conferenoe, European Broadca8tin(f 
Convention^ Copenhagen, 1948. See 
Treaty SerieB, No. 30 (1950), Cmd. 
7946, 

• I.T.U. European Broadcaa^g 
Conference, Stockholm, l7nal 

Acta — Agreement^ Plans, Pinal Pro- 
tocol and lUcommimdatum. 

■ I.T.U. North American Hegionel 
Broadcasting Conference, Washing- 
ton, 1950, North- American Begional 
Sroadoaating Agr€emenh-‘--Final Pro- 

\OU 1 . 


iacol, Reaoluiiana and Recammenda 
tiona, IVaahington, D.C., 1950. 

* I.T.U. European Rmonal Con- 
ferenoe for the Maritime Mobile Radio 
Service, European Regional Convention 
for fAe Maritime Mobile Radio Rentier, 
Copenhagen Plan^ Berne, 1948. 

^ I.T.U. Special Administrative 
Uonferonce for the Korth-Eaat Atlan- 
tic, PifioZ Acta of ihe Special /■Idminia- 
tmtive Conference for the North-Saat 
Atlantic (Loran), Geneva, 1949. 
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tioQs Convention as is necessary. The Administrative Telegraph 
and Telephone Conferences and th^ Administrative Radio Conference 
revise the administrative regulations with which they are respect- 
ively concerned. The Administrative Council, which normally meets 
once a year, supervises the administration of *the Union between 
sessions of the Plenipotentiary Conferehbe. Questions have arisen 
in regard to the exact competence of the Administrative Council in 
relation to other organs of the Union. Thai competence is defined 
by the Convention as being to " act on behalf of llie Plenipotentiary 
Conference within the limits of the powers delegated to it by the 
latter.* On the basis of this provision it has become customary 
for the Administrative Council to give directives to the permanent 
organs of the Union, including the International Consultative 
Committees. The Consultative Committees for Telegraphy and 
Telephony study technical operating and tariff questions relating to 
telegraphy and telephony and issue recommendations on them. The 
Radio Consultative Committee studies and issues recommendations 
concerning technical and operating questions relating to wireless 
the solution of which depends primarily on considerations of a tech- 
nical character. The International Frequency Registration Board 
is designed to record aU frequency assignments in a master record 
so as to establish the date, purpose and technical characteristies 
of such assignment with a view to ensuring its formal international 
recognition. 

The members of the Board are persons nominated by members 
elected by Administrative Radio (‘onferences who arc* required to 
serve ‘ not as representatives of their respective countries, or of a 
region, but as custodians of an intt*rnational public trust/ It is 
specified that no member of the Board shall request or receive 
instructions relating to the exercise of his duties from any Govern- 
ment or a member thereof or from any public or private organisa- 
tion or person, that each Member of the Union must respect the 
international character of the Board and of the duties of its members, 
and that no member of the Board or its staff may participate in 
any manner or have any financial interest whatsoever, other than a 
retirement pension in respect of previous service, in any branch of 
telecommunication. 

Prior to the creation of the Boa^l there was no discretionary 
power to decline to register a freqi^cy notified to l.T*U. With 
the increasing congestion of the spvtrum it became necessary to 
create machinery for reducing the probability of harmful interference. 
As it has prov^ impraoticablo to aicure the abandonment of the 
rigibt of each country to use any fisquency it may deem beat, a 
compromise solution has been acceplld to take the fopu of arrange** 
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menta whicK diatingmsh between notification Isind registration. A 
frequency is registered and becomes entitled to international pro- 
tection if the Board finds it to ]&e in full conformity with all the 
provisions of the regulations. If the Board is unable to find that 
this is the case, the frequency is simply notified and the Member is 
entitled to m{ike use of it*at its own risk of having to discontinue 
operations if harmful interference in fact results. If no such inter- 
ference in fact occurs over a sufficient period, a notified frequency 
may subsequent!^ be registered. An Agreement concluded at 
Geneva on December 3, 1951, at an Extraordinary Administrative 
Radio Conference represents a significant step towards the prepara- 
tion of a new international frequency list. The Agreement was 
signed by 63 countries, not including the Soviet Union and eight 
other Eastern European countries. 

A characteristic feature of I.T.U. is the provision for the participa- 
tion of recognised private operating agencies and manufacturers 
of equipment in Administrative Conferences and in the International 
Consultative Committees. The rapidity and scope of major tech- 
nical developments in the field of telecommunications confront the 
Internationa] Telecommunication Union with problems of constant 
readjustment to new needs which affect the character of its work. 


(v) The World Meteorolooical Organisation (W.M.O.) 

Tlie World Meteorological Organisation publishes ResoliUiana and Proceedings 
of its Congress, BesoltUions of its Executive Board, a W,M.O, BtUUiin 
and technical meteorological publications. See also Parry in B.7., 26 
(1049), pp. 494-498. 

For the Constitution see Treaty Series, No. 36 (1950), Cmd. 7989 ; B.F,, 
26 (1949^, p. 498. 

Fancfiom of the World Meteorological Organisation 
The W.M.O. is designed (o) to facilitate world-wide co-operation 
in the establishment of networks of stations for the making of 
meteorological observations and to promote the establishment and 
maintenance of meteorological centres charged with the provision 
of meteorological services ; (6) to promote the establishment and 
maintenance of systems for the rapid exchange of weather informa- 
tion , (c) to further standar^ju^atioii of meteorological observations 
and to ensure the uniform publication of observations and statistics ; 
(d) to further the appliL'^^.iou of meteorology to aviation, shipping, 
agriculture and other human activitieh; and {e) to enoouiage 
research and training in meteorology and to assist in co-ordinating 
the international aspects of such research and training. W.M.O. 
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rejglaced and ia in a^mo meaaiire a continuation and reorganiaatioii 
on an official basia of the International Meteorological OrganiUtion, 
a semi-official organisation of government metoorologists established 
in 1878. In large measiire as the result of the efforts of l,M.O. 
during its 73 y^rs of activity, the world network of meteorological 
stations comprised in 1951 almost 10,000 stations working at i^ed 
hours and following uniform methods based on the technical stand- 
ards and other publications issued by so as to constitute a 

systematic international exchange of meteorological information.* 
Because of the increasing importance of meteorology, mainly as the 
result of developments in aviation, it was decided after the Second 
World War to create W.M.O. as an official body to assume responsi- 
bility for the activities previously undertaken by I.M.O. W.M.Ol 
operates through the World Meteorological Congress which meets 
at intervals not exceeding four years and takes decisions by a two- 
thirds majority of the votes cast, an Executive Committee, Regional 
Meteorological Associations, a Technical Commission, a Secretariat, 
and Permanent Representatives of Members. 


Strw^ure atid Procedures of the World Meteorologital Or^anisolion 
The structure and procedures of W.M.O. have been extensively 
influenced by the practices developed by I.M.O. as an unofficial 
body. The Congress of the W.M.O. determines general policies ; 
it adopts technical regulations covering meteorological practices 
and procedures ; it makes recommendations to Members ; it takes 
action in regard to the reports and activities of the Executive Com- 
mittee ; it establishes Regional Associations and Technical Com- 
missiotis ; and it determines the limits within which the Executive 


Committee may approve the annual expeinhtures of the Organisa- 
tion and apportion vsuch expenditures among Members. The 
Convention provides that all Members shall do their utmost to 
implement the decisions of the Congress.® If any Member finds it 
impracticable to give effect to some requirement in a technical 
resolution adopted by Congress, the Member is to inform the Secre- 
tary-General of the Organisation whether its inaliility to give offei't 
to it is provisional or final, and is to state its reasons therefor.^ 
There is neither provision for formal acceptance of the decisions of 
Congress nor a provision, comparable to that of the Constitution 


^ The publications of I.M.O., now 
avoil^Ie from W.M.O., comprise 81 
volumes. 

* See Chrgamisalitm Mitdorohgique 
IiiisrnathnaUt Publication No. 81, 
Esciraordinary of DUredtars^ 

Pari$t 1951, Pintd Jteport. For a 


Mul account of the constitution and 
Itory of l.M.0. see Leayutt of 
mums HatMook of InternatiotuU 
hanisalions, 1938, pp. 140-142. 

f Articlo 8 (a). 


« Artiole 8 (5). 
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of the World Health Organisation, to the effect that techjiical 
regulations will apply to Members in the absence of rejection or 
reservation within a given time limit* However, it appears to be 
assumed on the basis of experience that decisions will in fact be 
implemented by action taken by the meteorological services. With- 
out having ^ny formal l^gal povrer to do so, W.M.O., like I.M.O. 
before it, does in fact fix dates on which changes in meteorological 
practice become widely effective. The Regional Associations are 
responsible for pftnnoting execution of the resolutions of Congress 
and of the Executive Committee in their respective regions, and may 
adopt resolutions coiH*erning technical procedures to be followed 
within the region. The Technical Cominissions study and promote 
meteorological deA-eJopments in both the scientific and the practical 
fields, staii<lttr<lise metWls, procedures and techniques in the 
uppliCfition of meteorology, and make recommendations to Congress. 
Permanent Representatives are Directors of meteorological services 
who act as normal channels of communication between the Organ- 
isation and their respective countries. Specifications for meteoro- 
logical services for international air navigation had been agreed 
between W.M.O, and the International Civil Aviation Organisation 
and piomulgated by lioth Organisations. 
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Aaland IslandH : 

demilitarisation of. 5313 n.. 027 n. 
neutralisation of, 501 n., 965 n. 
status of, 027 n. 

Abandoned river-beds, 566 
Abdication of monarchs, 761, 775 
Absorption, succession of States on, 
158-163 

Abuse of rights, 345-347 
Abyssinia : 

annexation by Italy, 257 n., 571 
British and Italian spheres of in- 
fluence in, 562 n. 

Family of Nations, x>o8ition in, 40 
recognition of Italian rule over, 
136 

slavery in, 734 n. 

withdrawal of recognition of, by 
Great Britain, 152 
Accession to treaties, 934-035 
Accretion, 563-566 
abandoned river- l)cds, 566 
alluvion, 564 
artifleial formations, 564 
ronception of, 563 
deltas, 565 
kinds of, 563-504 
Acquisition of territory, 543- '"*46 
by corporation or ndividual, 544- 
545 

former doctrines of, 546 
inodes of, 546 
new^ States, 544 
Act of I'arliamont : 
assent to treaties, 40 
conflict with International Law% 
500 n. 

Act of State : 
plea of, 336, 688 n. 
recognition of foreign, 267-268 
Actio ptrsanalis moritur cum peraom, 
348 n. • 

Actions involving Staten^ 271-272 
Acts, 808-899. iSi&c olso Trea^^ea 
Ada-KalA, Island of, 455 n. 5o/ n. 
Adhesion to treaties, 935 
Adindioation, 546 n. 

.Administration of territory, *658 


j Administrative officers. Sec oho 
I Government officials 
> internationally injurious acts of, 
362-364 

Aegi, case of, 843 

Aerial navigation, 516-530. aUo 
Air; Aircraft; Aviation 
air space, theories as to, 463, 517- 
518 

British legislation, 518 
cabotage, 524 

conventional regulation of, 518- 
529 

customary International T^aw, 523 
International Commission for, 

I 278 n., 360, 521 
' International Convention (1919), 

! 518-522, 523-525 

i Agents ; 

I consular, 833 

! lacking diplomatic or consular char- 
' acter. 859-863 

commercial, 860-861 
I commissaries, 862-863 

despatch-beaiors, 810, 813, 863 
political, 859-860 
I secret, 860 

I spies, 862 

* revolutionary party or insurgents, 

! of 774, 859.860 

Aggr^^-iion, l^eague of Nations guar- 
I antee against, 398-395 

I Aggressive war, 3M 
Ag 4ation^ 783, 784 

' Agreements, 898-899, 901-902, 921* 
See dbo Treaties 

Agricultural Institute, International, 
Convention on, 9^, 996 
Agricultural Mortgage Credit Cora- 
panv’s Commission on (1911), 
995n. 

Agriculture. iSee Food and Agricul- 
ture Organisation 

Air. See aUo Aerial navigation ; Air- 
craft; Aviation 
Air Navigation Act (1920), 618 
Air Navigation Act (1986), 518 n. 
Air Navigation Okie, 1013 
Air Navigation Convention (1910), 
487, 519, 523, 524 

Ifll 
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Air — 

*IiitoniatioiiM Civil Aviation Con- 
vention (l(i44), 526 
■overoi^ty over» 519 
territonal rightH over, 462-463 
Air Transport : « 

Convention for Unification of Rules 
regarding (1029), 522 
International Agreement of Chicago 
(1944)» 525-529 
Aircraft : 

damage by, 618 n. 
international navigation by private 
aircraft, 520 

jurisdiction over private aircraft, 
620 

military, 621, 851 
nationality of, 519 
non-military, 521 
right of passage, 519 ii. 

State aircraft, 521 
Airways, international, 524 
Aiz-la-C^apelle, Congress of (181H), 
776 

Peace of (1748), 930 
Aladta : 

boundary dispute, 535 n. 
claims to sovereignty over adjoin- 
ing sea, 586-587 
military highway, 538 n. 
sale by Russia to United States, 
549, 587 
Albania : 

esUblishment of, 312 
international status of, 255 n. 
Alexander of Yugoslavia, assnsMna- 
, tion of, 710 

Alexander vi, Papal Bull of (1493). 
583 

Alexandretta, cession by France io 
Turkey, 214 n., 216 
Aliens. See oiso Denial of Justice ; 
Nationality ; Naturalisation 
admission of) 675 

Aliens Acts (British), 675 n., 676 n., 
690, 601 n. 

allegiance of, 680, 682 
Asia and Africa, in, 682-686 
asylum, right of. 676-678 
departure of, 600 
duties of, 287-288 

equality of treatment with 
nationals, 688 n. 
expulsion of, 601-695 
extradition of, 695-703 
jurisdiction over, 330, 680 
tniUiaiv service of, 45 n., 680, 681 n. 
naturallsatioii of, need for consent, 
288 

aoB-diseriiiiiiiaiioii against, 688 n, 
ofTenoes Ojpdnst, 366 


Aliens {continued)’^ 

Passj^rt Regulations, Conference 
• on (1926), 676 n. 

position after receivtion, 678-691 
property of, respect for, 351, 687- 
689 


protection of minorities. See Min- 
orities 

protection of subjects abroad, 686. 

See aUo Citizens abroad 
reception of, 6Jj6 
reconduotion of, 604-695 
responsibility iu, 365 
subject to territorkd Huproniacv, 
679-682 

taxation of, 288, 680 n. 
treatment of, 364, 365, 689 
Allegiance : 
aliens, of, 680. 682 
as source of British nationality, 207 
Commonwealth assi^ciaiion and. 
206 n. 


Alliances, 959-964 
after World War I, 960 
after World War IT, 961 
caaua ft»edcrM^ 963-964 
conception of, 959-961 
during World War IJ, 960 
kinds of, 961 
parties to, 961 

AIIichI Forces Act (1940), 326, 848 n. 

.Allied forces in flreiit Britain in World 
War II, 327 

Allied Powers (War Service) Act 
^ (1942), 081 li. 

Alluvion, 564 

Alsace-Lorraine, status c>f inhahitnnt-H, 
551 n., 653 

* Alternal,’ 281 

Ambassatlors, 19, 777. Sre ahn 
Diplomatic envoys 
(kinference of, after W<»rld War 1, 
277 n. 

Amelia Island, case of, 300 

America. See Inter- American Coii- 
foronce ; International Confer- 
enco of American States; Pan- 
American Conferences ; United 
States of America 

American Institute of Internet kmal 
' Law: 

declaration of the Rights and 


^Duties of Nations (1916), 260 n. 
Inject for Codification of ‘AmeH- 
! can International Law,' 260 ft. 
American International Law^ 52-54, 

I 260 n. 

American Repubiica, meetings of 
I Foreign Minlsten, 765 
Aialysis of Human aud Animal Foods, < 
Convention on (1931). 1000 n. * 
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Anderson, John, case of, 332 n. | 
Andorra, legal pomtbo of, 104 n. ’ 
Anglo-American Agreement on Petro- * 
leum (1046), 891 n. 

Anglo-American and Continental 
Schools of International Law, 54 
Anglo-American doctrine of. Inter- 
national Law, 43 

Anglo-Elhiopian Agreement (1044), 
m n., DOS n. 

Anglo-Poliflh Treaty of Allianoe 
(1030), 906 n. I 

Animals, Convention ronceming dis- 1 
eases, transport and protection 
of, 906 II. 

Aruie. Queen, Statute of (1708), 780 n., 
800 n., 810 n., 811 n. 

Annexation, 566-675 
of Ofliiiini'itercd territory. 667 n. 
Antarctic regions, 556 n., 567 n. 
Anti-Smuggling Act (1035), 406 n. 
Anti-War Pact of Non -Aggression and 
Conciliation (1933), 1 44 
Antigua, lease of air Imscs in, 468 
Apocriitinriit 769 
Arcos l.td., case of, S61 n. 

Arctic regions, 556 ti. 

Armaments, re<lu(4ion of, 393 
Armed forces. tSu alto Military and 
naval forces 

Allied forces in (Jreat Britain m 
World War 11, 327 
armed forces on foreign territory, 
exterritoriality of, 846-851 
injiinoiiis acts by, 362 
Armed Neutrality (1780 and 1800), 
060 

Arms. Sfp Coats of Anus 
Arrest oi : 

foreign nicrchantmen on open M?a, 
330-331, 606 

merchantnieu, how effected, 606 
national in foreign territory. 206 n. 
Asylum : 

for political refugees, 670 n. i 

right of, 67 n., 676-67S, 704 
Atlantic. See North Atlantic 
Atlantic Charter (1041), 738, 872 
Atmosphere, territorial, 462-463 
Atomic energy, control of, 342 n., 
373 n., 430 ii. 

AitenUU clause, 709 
Austin, 7 
Australia : 

mandate over Nauru, 220 
mandates held by, 100 
maritime 593 
trusteeship system, adoption of, 
229 
Austria : 

absorption of Poland (1706), 156 


Austria (continued ) — , 

annexation of Bosnia and Herztf- 
govina, 667 ti., 944 
customs regime with Oerraany. 156, 
287, 896 

identity with Austria-Hungary, 
155 n. 

independence of, 287 n. 
international status of, 265 
Austria-Hungary, legal position of, 
172-173 

* Automatic belligerency ' of self- 
governing dominions, 196 n., 
206 n., 207, 208 

" Autonomous neutralisation,* 243 n. 
\viation. See International Civil 
Aviation Organisation 
Ayala, 90 

Azoff, Sea of, international status of, 
588 

Azuni, 586 

B 

Bahrein Islands, Anglo-Pcrsian dis- 
pute concerning. 577 n., 618 n. 
Balance of pouer, intervention in 
mterest of, 311-312 
Balaaore. lease of French Loge by 
Great Britain to France, 456 n. 
Balkan Entente, 962 n. 

Balkans, intervention in, 312, 313 
Baltic liepublics, recognition of, 145 n. 
Bancroft Conventions, 666 n. 

Bank for International Settlements, 
1010 

Bank for Reconstruction and Devel- 
opment. See International Bank 
for Reconstruction and Develop- 
luent 

Huibfv- ic, 96 
Barrel >ii i : 

Gontf fence of (1921), Declaration 
cont cming maritime flag, 592 
(onvention of (1921), 398 n., 471- 
474 

Bavaria, international position of, 
176 n. 

Bays. See aleo Gulfs 
distinguished firom territorial waters, 
460-461 

non-territorial, 608-500 
territorial, 505-508 
Bearers of dospatchas, 810, 813, 863 
Bechuanaland, 195 n., 106 o. 

Beokert, Wilhelm, case of, 811 n. 

Bed of open sea ; 
claims to, 618 u. 
subsoil, 589 n., 629-635 
surface of, 628-629 

Behring Sea Arbitration, 499, SOly 
587, 618 n., 619 n.,62l 



lOU 


INTB&NATIOKAL L4W 


« cuBtonn union with I«axeinbiirg, 
179 n, 

eoooomio union with Luxemburg, 
249 

Intemaitonal Law part of the Uw 
of. 43 

Invaeion by Oermany (1914). 801- 
302 

merger of Congo Free State, 166 
neutraliBation of, 246-248. 879 n. 
941 n. 

abrogation of. 247 
return to. 247 
▼lolatton of, 246 

personal union wath Congo Free 
State. 171 

revolt from Netherlands. 579 n 
* trusteeship system, adoption of. 
228 n. 

Belle-lale, Mar6chal de, ease of, 807 
Belb,90 

Belligerents, recognition of, 21 
Benwam. 57, 94 

Berlin Congo Conference (1 885), 475 n . 

559, 733. 874 n., 970 n. 

Berlin. Congress of (1878), 149, 306, 
311 

Berlin. Treaty of (1878), 166 n.. 296. 
669, 875 n.. 943 

neutralisation of Montenegro. 503 
protection of mmorities, 641, 712 
Bermuda, lease of air bases in, 458 
Berhadotte, Count, murder of, 306 n. 
Bernstorft, Count, case of, SOS 
Bessarabia, recognition of Roumanian 
sovereignty over, 142 n. 

Bible, International I^aw m, 73-74 
Bibliographies of International Law, 
112113 

Bill of the Rights of Man, Inter* 
national, 736 ii., 740, 743, 744 
Birth on board ship, 597 
Black Sea : 

international position of, 478 179, 
513-516 

neutraliaation of, 691, 943 
abobtion of, 591 

Blaokstone, International Law, and, 
39 

Blockade: 
notification of, 874 
of porta occupied by insurgents, 141 
right of. 603 
Bluntschli : 

dnit ooda of Inimmationat l^w, 
68 a. 

on freedom of naTigation, 465 

Bo^l20 

Bogoti OiaHnr (1948), 145, 185 
Boroughs, Sit 685 


Bosnia, Austro-Hungarhm adminis- 
tration of. 465 

•Bosnia and Heixegovina, annexation 
by Austria, 567 n., 944 
Bosphorus and Dardanelles, 512, 513- 
516.588 . 

mternational position of. 478 
Boundaries. 530 535 , 
commissions on, 635 
disputes, 534 

lakes and land-locked seas, .533 
maritime belt, *534 
mountains, 534 
natural and artifiola), 531-632 
rivers, 532 
straits, 534 
u Aters, 532 534 
Boundary waters 
cession of, 463 
transfer of, 463 

Boycott of foreign goofls. 203 n. 
Boy-£d, C.apUin, cobc of. K16 
Brazil, re\oll from Portugal, 579 n. 
Brp^lau, cose of the, 51 1 n. 

Rretton Woods Contcrt'nco (1044), 
1010 

Briand-Kellogg Pact. See Renuncia- 
tion of War, Ouernl IVeaty for 
Bnstol Channel, 460 n. 

British Commonwealth of Nations 
S*e aUo Bntish Empire 
citizenship within, 632-661 
legal nature of, 197-211 
trcatv-maliing power of momborH 
of, 883-887 

Hntisb Empire. See also Dorniniorn, 
self-goveming , Rntinh Com- 
monwealth of Nations 
* automatic belligerency,* question 
ol, man, 207, 208 
British nationality, 6L5, 646 n, 
663 

legal nature of, 209 212 
legal status ol. 170 

Britiab (biiana, lease of air bases in, 
458 

British Natioiiabty and Status of 
Aliens Acts, 208 n., 660 u., 651 n.- 
652 n., 66l\ 656 n., 659, 663 
British seas, .581, 586 
Broadcasting, 629. See also Inter- 
im national Telecommunication 
Union; Wireless 

|0nvention on use of, in the cause of 
peace, 530 o. 

Bt x>ke, Sir James, title to Sarawak, 
546 tt. 

Bt mus, 90 
Bi ussolsi 

Antl-Slgvery Ccnforenee (1890), 
1 734,912 
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Bnunsela (conlinued) - 
Conference concenuiifi; I^aws and 
^Customs of War (1874), SU9 * 
Convention concerning aasiatanoe * 
and salvage at aea (1010), 602, 
607 

invention ooncemtng colliBipns at 
sea (1910)» 601*602 
(.kmvention concerning Govern* 
ment-owned ships (1926), 858 
Convention concerning salvage at 
sea, 601, 607 

Brussels Treaty of Kconomic, Social 
and Oiltural Collaboration and 
Collective Self-defence (1948), 
182*183, 963 

Bryan-Chamorro Treaty (1014), 
307 n., 804 n., 805 n. ‘ 

Bryce, Viscount, and proposals for 
avoidance of war, 381 
Buenos Ayres. Boundary Tretity of 
(1881). 927 
Bulgaria : 

as vassal State oi Turkey, 101 n. 
emigration of minorities, 618 n. 
recognition ot, 149 
resirit'lioii of personal supremacv, 
296 

Treatj^ of Peace with (1947), 460, 
539 n.. 741 n. 

Bumboats in the North Sea, control 
of, 607 n., 620 
BundesJitaaien, 175- 173 
Buoyage, Agreement for uniiorm 
system of (1936), 599 
Burlamaqui, 96 

Bynkershoek, 96-97, 586, 389 n. 
lule concemmg breadth of mari- 
time belt, 488 n., 490 


C 

Cable Act (1922), 653 ii. 
enables. Telcgra))!) calden 
Cabotage, 472, 492-193, 5tH, 510, 
971 n. 

aerial, 520, 324 

California, Japanese schoolchildren in, 
question of. 310 
Calvo clause, 345. 362 n., 687 
Cambodia, legal pfisitioii of, 174 
Cameruons, mandates over, 21 
219 ^ 

Cameroons (British), trtigteeship sys- 
tem and, 229 
Canada : 

appeals to Judicial Committee of 
Frivy Council, abolition of, 203 n. 

Great Seal of, 887 

maritime flag, 693 


Canada (eofUinued ) — , 

recognition of sovereignty over 
Sverdrup Island, 142 n. 
representation at PeacNS Conferenoe 
(1919), 199 

right to accredit diplomatic envoy, 
200 

treaty with United States (Halibut 
Fisheries) (1923), 200, 920 n. 
Canadian Great Lakes, international 
position of, 477 
Canals, 479-485 
Kiel Canal, 482-483 
Panama (3ana1, 483-485, 890 n. 
property of riparian States, 480 
Suez Canal, 480-482 
('anoellatlon of treaties. 945-949 
change of status of contracting 
parties, 948 

inconsistency with subsequent In- 
ternational Law, for, 946 
violation by coiitraeting parties, 
947-948 

C'annmg, Sir Stratford, case of. 783, 
868 

(‘annun-shot rule, 490 
('anon Law, 10 
('anouists, 79-80 
('aoton, condominium over, 453 
Cape Spartel Lighthouse Cemniiarion, 
599 n. 

Capitulations ; 
abolition of, 49, 30 
consuls, position of. 843 
Convention on (1937), 685, 686 n. 

ID certain Asian and African coun- 
tries, 682-686 
CThina, 684, 891 n., 942 n. 
Egypt, 685-680 
Iraq, ^3 
iapan, 683 
iuorooco, 686 n. 

Palestine, 683 
Persia, 684 
Siam, 684 
Syria, 683 
Turkey, 49, 683 

(Caroline Islands, sale by Spain to 
Germany, 540 

I CaroltH , case of the, 300 301, S47, 
850 

Carriage of Goods bv Air Act (1932), 
532 n. 

Casa Blanca incident, 851 n. 

Caaui foed&Vi^ 963-964 
Cattle Herdbooks, Convention on 
keeping of (1038), 996 n. 
Ollamare, l^oe, case of, 791 
Centavo, l^berto, case of, 810 n. 
Central America, Bepublio of^ 174 
C^monial, maritime, 285» 492-493 
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Oertiflcate of For^n Office, 765^76$. 

* 8w idao Conclusiirenew of state- 
mento of Executive 

Cession of territory, r»40-d54, 578 
acquisition of nationality by, 656- 
^7 

conception of, 547 
forms of, 548-550 
noutralised territory, 648 n. 
object of, 648 

option of nationality, 652-554 
plebiscite, 551-652 
State succession and, 165-108, 648- 
650 

subjects of, 647 

transfer of ceded territory, 650 

veto of third Powers, 650-661 

Ce^don : 

legal position of, 200-212 
pearl fisberies rejiculation, 281 n., 
620 n. 

Chablaia and Fanoigny, 548 n. 

Swiss servitude over, 542 

Channel Tunnel, 631 n. 

Chapultepec, Act of (1045). 280 u , 
318, 320 n., 063 

Chatg^ d'affaires. 776. 778. Sfe aiMj 
Ldplomatic envoys 

enlarges for enforcement of tre<itios, 
931 

Charter of United Nations, 0, 23, 213, 
277 

absence of dausula rebtis sic stanti- 
bus, 448 n. 

alliances inconsistent with, 962-003 
codification of International Law, 

* 68-69 

Declaration jElegarding Non Soli- 
Governing Territones, 240 
fliplomatio immunity of officials, 
821-823 

domestic jurisdiction, 414-420 
effect of, on coercion of vanquHlied 
State, HOI 

effect of, on non-members, 928 
enforcement of treaties under. 932 
equality of States and, 279 -280, 
412-414 

establishment of, 401 
human rights and fundamental 
freedoms, 206, 320, 641-642, 738 
humanitarian intervention under, 
312-313 

International I^iw and, 404 m, 
448 n. 

intervention and, 320 
duty of, 310 

* languages of, 772 
legal nature of, 236 
meiKibership United Nations, 

408-412 


Charter of United Nations (eonid*)^ 
mutuality of benefits and obliga- 
< tions, 406-407 

non-member States, 407 
object of United Nations, 403-405 
pacific settlement and, 405, 406 
iVeambie, 413, 902 n. 
provision for regional arrange- 
ments, 317 
ratification of, 917 
registration of treaties under, 021- 
923 

re.sp^ for treaty obligations, 943 n. 
revision and amendments, 280, 
447-448, 879 n. 

revision of International 70 
rights of man and, 738-743 
sidf defence iiifder, 299 
sovereign equality under, 412*414 
title by conquest, 570, 573, 674 
treaties inconsistent with, 805-896 
trusteeship system, 228-342 
wnr and. 14. 892 

Cheeses, Convention on Sampling of 
(1934), 996 n. 

Chemistry, Internatinnal Office ol, 
991 n. 

, Chicago, Civil Aviation Agrcimients 
(1914). 525-620 
CUildron, nationality of. 670 
( ’hina • 

rapitiilations iti, 684, 891 n., 942 n. 
Chungchun Uailaay, joint use with 
Russia, 454 u. 

cuncosaions in. 456 n., 457 n. 
Japanene invasion of Manrburia, 
302 

leases ot territory by, 457, 549 
* open door,* tt71 n. 

People’s Republic of China, 134 
recognition by United Klng- 
dcmi. 151 n. 

('hinese Kasiem Railviay incident 
(1929), 294 n. 

Chinkiang, British concession at, 
456 n. 

Cholera Convention (1893), 982 u, 
Christendom, early, the J^miniun of 
T^aw of Nations, 48 
Christianity and International Lavr, 

^ (Citizen,' moaning of, 644-646 
ICitizens abroad : 

{ f^unsdiction over, 330 
I proieotton of, 290, 325, 686-689* 
I 786, 838 

« rostrietions on power of State over, 
f 294-296 

I right of intervention to protect, 309 
'Citiaens on foreign vesseia* jorisdio- 
tioD over, 697 n. 
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Oitizenfiblp. * See Nationality ; Natur- 
olisatLoii 

CiTil Strife^ Pan-American Convcniioi 
on Duties and Rif^hts of States in 
the event of (1928), 64, 292 n., 
610’ n.. 816 n. 


Commission of American Jurists, 
International, 53 n. ^ , 


Civilians, 79 

Claims, nationality of, 347-349 
Ctauavla rdnu etc etantibiia. See 
Rebue He staniibus 

Clayton-Bula'cr Treaty of Washing- 
ton (1850), 484* 

Coal, European Organisation. 824 n. 
Coasting trade, meaning of, 971. Set 
also Cabotage 
Coats of Anns : 

consular right to put up, 843 
respect for, 282 
(^ode of Signals, 508 
Codification of Intematlunal Law, 
57-70. See also League of 
Nations Codification Com nut tee 
development and. 68-09 
Hague (Modification Conference 
(1930), 62-63, 64-66 
Hague Peace Conference (1809), 
68-59; (1907), 50-60 
history of, 67-62 

League of Nations and, 60-62, 64 
limits of, 64-68 
meaning of, 57 n. 

revision of International Law, 60-70 
United Nations and, 68 
('oercion in conclusion of a treaty, 
891-802 

Collective guarantee of treaties, 966- 
967 

Collective naturalisation, 661 n., 553 
Collective security, 405, 963 
Collisions at i>ea, 001-603 
Colombia, secession from Panama 
(1003), 120 n., 570 n, 

(Momiiy, Fntemational, 33*35 
meanbig of, 34 n. 

Commerce, freedom of, 578 u. See 
also Open door ; Most-fa voii red- 
nation clause 

(Mommercial agents, 860-861 
(Mommeroial attaches, ,861 n. 
Commercial Code of ^jignalB, 598 
Commercial representations abroad, 
status of, 837 n., 861 n. 
Commercial Statistics, Convention for 
the Establishment of (1613}, 
1000 n. 

Commercial treaties, 042 n. 060-976 
International Commodity Agree- 
ments, 974-976 

most-favoured-nation clause, 071- 
074 

(Momnuasaries, 862-863 


(Jommissions, International, 377 
Commodity Agreements, Interna- 
tional, 974-076 

Commodity Control Agreements^ 
• 1000 n. 

Commodity Councils, 908-10«Xl 
Common consent as the basiM of law, 
15-19 

Communications, 1 01 1 - 1 029 
Communism : 

Oerman- Japanese Agreement on 
(1936), 294 n. 

responsibility of Soviet Russia for 
communist activities, 294 n. 
Composite international persons, 169- 
188 

Composite States, 169-188 
confederated Stales, 173-174 
fefleral States, 175-178 
personal union, 1 71 
real and apparent, 170-171 
real union, 171 

Compromise clause, in treaties, 950- 
951 

Concessionary contracts. 162 
Conclusiveness of statements mode by 
the Executive, 128 n., 149, 150, 
272 n., 336. 765, 809 n., 856 n. 
Concordats. See Lateran Treaty 
Condominium t 453 
Great Britain and Egypt over the 
Sudan, 190 n. 

Great Britain and France over the 
New Hebrides, 453 
Great Britain and United States 
over Canton and Endenbuiy, 
453-454 

Co.iL’Klerate States of America : 
deli'fr^ of, 164 u. 

wit^^drawal of recognition of. 152 n. 
Confederated States, 173-174, 176 
Cc nfederation of the Rhine, 173-174 
(>>nferenc '0 of Ambassadors alter 
World War I, 277 n. 

Conferences, internatiunal, 869-871 
conception of, 869 
observers at, 870 n. 
parties to, 869 

preparatory meetings of experts, 
871 n. 

procedure at, 870 
LkmfiscatJon, 270 n. 

of alien property, 352 
Congo, IWUn Conference (1886), 
476 n., 559, 733, 874 n., 970 n. 
Congo Free State : 
liMO Enclave, 457 
merger into Btdgium, 156, 549 
personal union Belgium, 171 
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Cotiffp» Haver* international position 
. 71; 468 n. 

intenaational. Sef Con- 
lEbrenoea* intemational 
OonnectiQnt, River* diversion of tribn 
tacy waters of* 475 n. 

Conquest. See Subjugation 
Gonseiit : 

as basis of general law, 15*17 
as basis of International Jaw* 17- 
19 

as source of International Law, 25, 
29 

ConsdUUo del Mare^ 80 
Constanoe* Lake, intemational posi- 
tion of* 477 

Constantinople* Convention of (1888)* 
480-481 

Constitution, right of IState to adopt 
any desired, 287 
Consuls* 829-845 
appointment of, 834-837 
archives, inviolability of, 842 
British consular service, 833 
character of, general, 830-831 
exceptional* 844-845 
classes of, 833 

consular organisation, 831-834 
development of institution of, 829- 
830 

diplomatic service, amalgamation 
with, 788, 831 n. 
relation to, 834 
districts, 832 

when conquered, 843, 844 n. 
exequatur, 201, 835-837, 840, 843- 
844 

Ifnnctions of, 837-839 
in oortaln non-Christian States, 
844-845 

in protectorates, position of, 192 n. 
in unrecognised States, 147, 148 
jurisdictional immunities of, 841- 
843 

kinds of, 832 
obligation to admit, 834 
position of, 840 
privileges of, 840-843 
protection of subjects by, 838-839^ 
termination of oiBce, 843-844 
women* appointment of, as. 834 
ContignoaH zone, doctrine of, 497 n., 
560 

Continental Shelf* 601 n., 556, 631-635 
proelamatlon concerning, by United 
SUtes (1945), 631 
by other States, 632 n. 
Conteaband, rtoht of aearob for, 603 
Cemtaraband Traffic in Alcoholic 
Liquors, Convention for the Sup- 
tnuMioiidf (1025).620n. 


Contract debts : 

Hague Convention concerning re- 
• oovery of (1907), 309 u. 

non-payment of, 344-345 
('ontracU : 

effect of State succession oh, 160 
governmental immunity from local 
lavP. 272 n. ^ 

Conventio omnte inUUigitvr rebus sic 
sUmtibus, 930 

Conventions, 898-899, 907* 919. See 
also TreatM* 

Cojiienhageu, bombardment of, by 
British 6eet, 300 
IWty of (1857), 513 n. 

Copyright, Universal (Tonvention on, 
992 

Corfu affair* Commission of Jurists* 
365 n<, 862 u> 

Corinth Canal, 480 
(Corporations, nationality of, 642 n. 
Corps, diplomatic, 778-779 
Corpses, Agreement concerning Trans- 
port of (1937), 1023 n. 

Cornua, pledge by Genoa to France, 
456, 549 

Council oi Europe, Statute of (1949), 
J83-186, 824 n. 

Counterclaim in suits involving foreign 
State, 266 n. 

Counterfeiimg (hirrency. Conference 
on Suppreesion of, *333 n., 700 m 
Couriers, privileges of, 810, 813 
Courlaud, voluntary merger in Russia* 
649 

Courts, International I^w and* 33, 
40-41 

Covenant of the lioague of Nations. 

League of Nations 
Cracow, Free State of, 194 n. 

Crimea Ckmference (1946), 223 n., 
402 n., 873 

Oiroes. See also Extradition 

committed on board man-of-war, 
854 

international, 338-342 
on ships, 597 n. 

Criminal jurisdiction over foreigners 
in foreign Btates, 331-333 
Criminal Law, foreign, enfuroement 
« of, 328 n. 

Citminal responsibility : 
i>f individuals, 357 
MP SUtes* 355-357 
Catioism : 

m foreign laws and institutions, 
I 294 

Lfforaign SUtes* 284 
C juo4* Emerio* 82 

c|iU: ^ 

^bt settled by Spain on, 166 n, 
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Cuba {eofUinued ) — 
intervention by United States in 
(1906), 307 • 

quasi-protectorate of United States, 
194 n., 239 n. 
revolt f^m Spain, 5J9 n. 

Oujus €9t solum mis est us^ ad 
coetum it q/i injeroa^ 518 
Cummins, Mr., case of, 816 n. 

Currency : 

CooTention on Suppression of 
Counterfeiting 0^29), 333 n. 
effect of changes of sovoreignty, 
160 n. 

Cuatodes treugarumt 931 n. 

Custom, as source of Internationnl 
iji^, 25 27 
(’u8tr>mary law, 7-8 
Customs, baggage of envoys, examina- 
tion of, 803 

('ustoms Consolidation Act (1876), 
496 n. 

Customs Formalities, Convention on 
Simplification of (1923), 1023 n. 
Customs Tariffs, Convention for the 
Publication of (1890), 1000 n. 
Chistoms union, between Austria and 
Germany, 155, 287 n., 895 
Customs Union Convention (1944), 
182 

CustoVns unions, 155, 179 n. 

Cutting, Mr., case of, 332 
Cyprus : 

annexation by Great Britain, 567 n. 
British administration of, 4.55 n. 
maritime flag, 593 n. 
national status of inhabitants, 
572 n. 

('yrenaica, annexation by Italy, .571 
Czecbo-Slovakia, provisions rcf arding 
maritime flag, 592 n. 


D 

Damages : 

effect of State succession on, 162 
measure of, 353 n. 
non-payment of, 344-345 
penal or vindictiTe, 3.55 
Danish fleet, case of the, 299-300 
Danube, River : 

European Danube Commission. 

466 n., 468-470, 955 n. 
International Ckimmisaion of nhe 
Danube, 883 n. 

international position of, MO .470 
Dansig, Free City of ; 
creation as a State, 194 n. 

LcMigue of Nations protectorate 
over, 385 • 

IVeaty with Poland (1920), 194 n. 


Dardanelles, 588, See also Bosphorus 
international position of, 478 • 

Dawes Agreement (1924), 031 
De Bass, case of, 701 
De facto Government, diplomatic im- 
^ munities of envoys, 137 
De facto reoogmtion, lM-137 
distinguished from de jure^ 149 
*' De faeUf subjects,* 646-647 
De jure recognition, distinguished 
from de facto, 149 

Debts. See Public debt, succession 
of States 

Decisions of tribunals as source of 
International Law, 31-32 
Declaration of : 

International Rights of Man (1929), 
737 

London (1871), 943 ; (1911), 913 n. 
Paris (1856), 5, 872, 879 n., 899 n. 
Rights and Duties of Nations 
(1916), 260 n. 

Rights of Mankind (1879), 57-58 
St. Petersburg (1868), 872 
Universal, Human Rights, 744-746 
Declarations, 872-873, 898-899, 907, 
919, 968 n., See also Free Zones 
of Upper Savoy and Gex ; 
Treaties 

Defamation of foreign governments, 
283 n. 

Delagoa Bay, arbitration concerning, 
580-581 

Delinquency, international, 338-357 
Denationalisation, 657-660, 674 n. 
Dengue Fever, Convention for Mutual 
Protection against (1934), 982 n. 
Denial of justice, 359-361 
‘ Don’ers of the Law of Nations,' 96 
Deni/ti> ion, 663 n. 

Dennis rK : 

claim of sovereignty over Baltic, 
584 

dispute with Norway concerning 
Eastern Greenland, 561, 764 
fisheries claim over Icelandic waters, 
618 n. 

recognition of sovereignty over 
Eastern Greenland, 142 n. 
sale of West Indian Islands to 
United States, 549 
union with Iceland, 171 n., 172 n. 
Depi>rtation. See Expulsion of aliens 
lleprivation of nationalitv, 657-658, 
674 n. 

Dereliction, loss of territorv by, 579* 
581 

Despatch bearers. See Bearem of 

Desuehide in treaties, 924 n. 
Dictatorial interference, 366 
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Dignity of States* 282-285 
oonseqoeQoes of» 282-285 
* IMplomatio * and * logoi ' schools of 
International Law, 87-88 
Diplomatic envoys, 750-828. See aJao 
Agents ^ 

ambassadors, 777 
appointment of, 770-781 
arrest by* 706 
arrest of, 807-808 
asylum, right of, 706, 797 
baggage of envoys, customs exam- 
ination and, 803 n. 
charges d'affaires, 776, 778 
classes of, 775-779 
communicattoiis, inviolability of, 
790 n., 813 n. 

consular sorvict*. Amalgamation 
with, 788 
death of, 820 

despatch bearers, 810, 813, 863 
development of the institution of, 
769-770 

diplomatic corps, 778-779 
dismissal of, 817 
duty to receive, 781 
envoys exlraordinaiy, 777-778 
extemtorlahty of, 282, 290, 792-805 
family of, 812 
full powers, 780 
functions of, 785-787 
houses of, exterritoriality of, 461 
immunities, 788, 790. also Kx- 
territoriality 

of representatives of a de Jfuia 
Government, 137 ii. 

« international rights of, 637 
internationally In junoos acts of, 359 
inviolability of, 788-792 
kinds of, 775 

language of diplomacy, 771-772 
letters of credence, 780, 814, 815, 
817, 818 

list submitted to Foreign Office, BOO 
ministers plenipotentiaiy, 776, 777- 
778 

ministers resident, 776, 778 
non-diplomatic persons, pnviJeges 
of, 820-828 

occupied enemy territory, on, 808 
offences ajminst, 366 
position of, 787*788 
privileges of, 788. See also Ex- 
territoriality 
promotion of, 816 
protection doe to, 789-790 
protection of snbjeots of homo 
« State, 786 
recall of, 815-816 
reception of, 781-785 
refiiMl to reoeiye, 782-783 


Biplomatio envoys {continued)-- 
residents, 864, 367 

' retinue of, 808-813 , . . 

revolutionary States, agents of, 774 
right of chapel, 804 
right of leg^ion, 772-775 
right^of passage of, 806-807, 813 
rights of exterritonality of, 282, 
290. See aUo Exterritoriality 
rupture of diplomatic relations, 775, 
817 

self-governing Dominions, sending 
and receiving, 200-205 
termination of imsaion, 813-820 
third States and, 805-^18 
titles of. 777 
womc^i as, 779-780 

Diplomatic Pnvih^es Act (1708). Set 
Anne, Queen. Statute of 

Diplomatic Privileges (Extension) 
Acte (1041), 828 ; (1(»44}, 823 n., 
824 826, 827, 828 n. ; (1946), 

823 n., 824 

Discovery, 558 

DiMinemberment r»f States, succession 
on, 164-165 

Dussolution oi treaties, 936-944 

Distress, vessel in : 
exemption from local laws of foreign 
port, 607 

ou the open sea, 504 

Diversion of \«aters, 290-291, 474 475 

Dogger Bank incident, 364 u. 

Domicile, naturalisation by acquisi- 
tion of, 656 

Domimoan Republic, quasi protector- 
ate of United States, 194 n. 

Dominions, Ht'lf-govcrnirig. S^e also 
Biitinh Empire; Imperial Uon- 
feronce 

‘ automatic belligerency 'of, 196 n., 

206 n., 207, 208 

British nationality, 208-209, 663 
channels of communication with 
Goveinment in United Kingdom, 
201 n. 

consuls, right to appoint, 835-836 
declaration of «var by, 205-206, 

207 n, 

definition, 201 
disputes between, 208 
> maritime flag, 593 
i Optional Clause, acceptance of, 208 
i^ition before World War 1, 198 
I progress towards independont'state- 
^ hood, 190-209 

fright to remain neutral, 206 n,, 

} 207 n. 

f Statute of Westminster (1931), 202- 
\ 205« 

treaties, position regarding, 201/202 
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* powwr, 886-887, 902, 

mn. . 

DG9ibld Mtionaiity, 640 n., 604-668 
Dfftffo doctrine, 309 n. 

JDtXM d'auhaiue, 660 
DroU *de cha^tMe^ 804 • 

Droit d'engti^ 604 n. 

Dfoii SiO 

DroU dt prisianr^, 280 
Droit de renvoi, 694 
DroU de reoeoueu, 6tf n. 

Dualist view of Inteniattonal J^w, 
37-38 

Dubois, M., case of, 802 
Dubois, Pierre, scheme for establisli- 
ment ef eternal peace, 82 
Dumba, Dr., case of, 808, 816 
Dumbarton Oaks, proposals of (1944), 
402 

Dunkirk, fortification of, 9«i2 n. 

Duress in conclusion of treaty, 691 -892 
Dykes, accretion to State territory by, 
564 

Dynasty, intervention on change of, 
309 

E 

Economic and Social Council of 
United Nations, 437-440, 444, 
445, 743 n. 

Economic Conference, Geneva (1927), 

322 n. 

Ei*onpmic natioualiKin, eifects of, 322- 

323 

Ecuador, admission to Ijcague of 
Nations, fK>4 n. 

Eggs, Convention on marking of 
(1931), 996 n. 

Eg>^t : 

riapitulations in, 685-086 
declaration of indcfiendonco, 189n, 
Great Britain : 

proteotol^te by, 481 
Treaty with (1936), 192, 463 u., 
482, 541 n., 779 m, 941 n. 
vassal State of Turkey, 189, 190 n. 
Eire. See Irish Free State 
fCjusdem generU rule, 954 n. 

Kibe, Kiver, international pasition of, 
470-471 

Embankmento, accretion to State 
territory by, 564 n 

Emigration : 

nationality of emigrants, 64’’^ 
option of, on cession of te^iitory, 
553 

right of, 648-649 

Kndenbury, condominium over, 454 
Ei^lish law and interttatioijal law, 43 

VOL. 1. I 


Envoys. See dlao Diplosnatio eiiToys 
extraordinary, 776 
permanent, 773 

EqiiaUty of States, 22-23, 123, 263-282 
Act of Ghapultepeo (1946), 280 n., 
318, 320 n., 063 

I'harter of United Nations and, 279- 
280.412-414 

immunity from jurisdiction, 264-267 
international legislation and, 263- 
264 

international organisations and, 
277-279 

legal and political equality distin- 
guished, 276-277 

recognition of foreign official acts, 
267-270 

Error, effect of, on validity of tieaties, 
892-863 

* Established,* meaning of, 571 n. 
Esthonia : 

nun-reoognition by United States of 
Russian annexation of, 145 n. 
recognition of, 136 
Estoppel, 350 n. 

Estrada doctrine, 132 n. 

Ethiopia. See Abyrainia 
Eupen and Malin4dy, plebiscite in, 
552 n. 

European CJoal and Steel Community, 
186-187, 188, 933 

European Coal Organisation. 824 n. 
European Danube Commission. See 
Danube 

Eiin>pcnn Defence Communitv, 187- 
] 88, 963 

European Economic Co-operation, 
Onvention of (li)48), 183 
Ex injuria jus non oritur, 574 n. 
Exchange of letters, 919 
Exchange of notes, 907 
Exchange of {mpulations, 652-564 
Execution against foreign State, 266 n. 
Ex» <'utive ; 

action or inaction of, aa source of 
responsibility, 359 
conclusiveness of statements of. 
See CJonchisivenesB of statementa 
of Executive 

Exequatur, 201, 836-837, 840, 843-844 
Exhaustion of local remedies, 361-362, 
640 n. 

Exhibition^, international. Conven- 
tion on (1928), 991 n. 
Expatriation : 

loss of nationality os result of, 669- 
670 

right of, 648 649 
ExpitatioD : 
of eitixenahip, 666 
of treaties, 936-944 

U 
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SiBprmio vmM4 Mt exclusio aUenut^ 
t5i 

Exprojmiioo, 269 n. 

of auMi property^ 352 
Bxpulaioii of «Uoii^ 601-6Q6 
Eztcnrritoriiftlity of diplomatic enroya ; 
as to others see Armed forces^ 
foreito territory ; Capitulations; 
Heads of States ; Men-of-War 
domicile, immunity of, 793-700 
exemptioii from : 

« (atU juriadiotion, 798^800 

criminal judsdiotion, 790, 
793 n., 798-800 
police, 802 * 

subpoena as witness, 801-802 
taxation, 802-803 
fictional character of, 792 
limitation of, 791 

retinue of diplomatic enTovs, 808- 
813 

right of chapel, 804 
Bw-jurisdiction, 805 
ExtinHion of States, 165-156, 819 
Extraditimi, 695-703 
cileatol clause, 709 
British legislation, 696, 701 n. 
conditions of, 702-703 
crimes, extraditable, 700-702 
definition, 696 
double criminality, 702 
histc^, 696-698 

municipal extradition law, 697- 
698 

nationals, of, 700 
object of, 698-700 
politioal criminals, 703, 704-710 
IreaUee, 696-697 
United States practice, 700 n. 
whether a Iwal duty, 696 
ExtraterritoruJity. iSVr C'upitulations 


F 

Falhct case of the, 610 n. 

Falkland Islands : 
alleged abandonment by ( Ireat 
Britain, 680 n. 

Dependencies, 557 n. 

False Indications of Origin of Goods, 
Gontrention on Suppression of, 
992 tt. 

Family of Nation. See also Inter- 
national commnnity 
common eonesnt of, as basis for 
Intemattonal Law, 15-19 
iiew members of, 544 
non^ChristiaA States, 49-60, 250 

Farde Islands and Iceland, Conven- 
tion of London (1901), 622 


Fauna, Convention for ^e Protection 
of (1933), 996 m 
^Federal States, 175-178, 459 

cancellation of former treaties of 
member-States, 048 
consuls, rigl^ to appoint, 835 
formation of, 154-155 
interftational obligations and, 179- 
182 

list of, 178 

responsibility for contracts of mein- 
ber-States, 341 
right of legatioti, 774 
territory of, 459 
treatjr-making power, 882 
Federations and Associations of 
states, 182-188 
FriiVcw, 76, 77 

Financial intervention and control, 
312 n. 

Finland : 

recognition of (1919), 135, 149 n. 
right of navigation on Neva, 641 n. 
'freaty of Peai'e with (1947), 741 n, 
Fiore, 68 n. 

Fisheries : 

around Farde Islands and Iceland, 
622 

conservation aones, 606 
general considerations, 6)8-619 
in gulfs and bays, 509-510 

maritime belt, 492-493, 499- 
501 

North Pacific Ocean, 620-622 
North Sea, 619-620 ♦ 

North-West Atlantic. 622 
open sea, 617-626 
straite. 511-512 

international regulation of, 624- 
625 

Tendon Coiiferenoo (1943), 623 n. 
protective jurisdiction over, 499- > 
601 

servitudes, 539 
three-mile limit and, 509 n. 
whaling, regulation of, 623-624 
I Flume, cession to Allied and Associ- 
ated Powers, 454 n. 
international status of, 550 n, 

'abuse of, 605 

tenstil*s rij^t to hoist, 843 

mecessity lor rules oonrerafrig, 590 

Mhjpect for, 282 

hrat, 592-593 

Flig:, maritisne, claim to, 592 
lolaims to sail under, 595-596 
gurisdiction based on, 594 
Jverification oL 604, 606 
Flora, Convention for the Proteoiioii 
t of(lA3),996Bu ^ 
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Food and Agriculture Oigauiaation of 
the Umied Netione (F.A«0.)> 376, 
446; 823 n., 902 u.» 009 a., 99S» 
1010 

origin and objecta of» 094*997 
Preamble to Coi|stitution, 902 n. 
structure of, 997 * 

Forced labou^ aboUtion of, 785 
Foreign Jurisdiction Act (1890), 683 
Foreign legislation, limits of recogni- 
tion of, 267-270 
Foreign Offices, 703i768 
certificate of, 765-768. 8ee alao 
Conclusiveness of statements 
made by the Executive 
Foreign public law, enforcement of, 
327-380 

Foreign Secretary : 
negotiations with, 868 n. 
position of, 763-765 
Foreign States. 8tt alao Immunity 
from jurisdiction 

offencee against the dignity of, 282, 
283, 284 

Foreigners m foreign States, criminal 
jurisdiction over, 331-333 
^ Forerunners of Grotius,’ 89-91 
Fort, ease of, 707 n. 

Founders of International Law, 89- 
99 

‘ Four Freedoms ’ (President Roose- 
velt), 738 n. 

Four Powers Agreement (1945), 902 n. 

906 n. 

France: 

cession ollAlezandretta to Turkey, 
214 n., 216 

German occupation of (1871), 847 
International Law part of law of, 
44 

interventions in Greece, 308, 312- 
313 

mandate for Cameroons and Togo- 
land, 214 n« 
protectorates of, 195 
sulking of fleet at Oran, 303 
Syria and Lebanon : 
mandate over, 216 
Treaties with, 217 
treaty-making power of President, 
888 

. Treaty of Defence with Great 
Britain (1019), 199 
Treaty wi^ Monaco (1918), ]#3 n. 
trusteeship sy9teiii» adoption of, 
227 

Frandiiaa de I'kdtel, 793-7ffi» 

Franehite du gtuuiiet, 7i^i-796 
Frankfort, Treaty of (1871), 653 
Fraser River system, 621-622 
Free cones in porta, 692 n. 


Free Zones of Upper Savoy and Gex, 
case of; 142, 345, W, 
Q26m,943 

declaration during prooeedinga, 
bindi^ force of, 888 n. « 

redna aic akaUUma principle, 543, 
• 940, 941 n. 

Freedom of commerce, 578 n. 

Freedom of navigation : 
on open sea, 584-594 
on rivers, 325, 465-470 
within the maritime belt, 325, 493- 
495 

Freedom of the open sea, 582-594 
ceremonials, 591 
histozy of, 582-587 
maritime ceremonials, 584 
meaning of, 589-590 
rationale for, 593 
war and, 591 

* Freedoms * of aerial navigation, 526- 
528 

French, as language of diplomacy, 
771-772 

Frontier. 8u Boundaries 

Frontiers, Conventions relating to 
crossing of, 1023 n. 

Fall powers, 780, 884, 887, 902 
in British Dominions, SM 

Fundamental rights of man, 736-748 

Fundamental rights of States, 259-261 


G 

OabeUa emignUionia, 690 ^ 

Gallatin, Mr., ease of coaohman of, 
811 n. 

General International Law, 28 
General principles of law, as source of 
latemational Law, 29-31 
Geneva : 

Convention and Statute respecting 
International B6gima of Maritime 
« Ports (1923), 504 

Convention ounoeming terrorism 
(1937), 710 

Convention on hydraulic power 
(1923), 476 

Conventions for the ameUoration of 
condition of wounded in armiee in 
the field (1864, 1906, 1929, 1940), 
879 a. 

jBBeonomic Confstenoe (1927), 328 n. 

Lake of, intemational position of; 
477 

Psssport Regulations, ConfiBcenoe 
on (1926), 676 n. 

Protocol (1922), 287 n. 

Slavery Ckmvention (1986), 784, 
735 
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Omof^ JUiwbUo of ; 

, 80 T«r«igo<^ om Uguriao Sea, 583 
title ot; 281 n. 

Genodde Convention (1948), 748-751, 
915 

Qentilit, 90, 585 . 

Geodetic Asaooiation, 991 n* 

Oerman-JapaneBe Ailment on Com- 
muniam (1936), 294 n. 

Germany 

aaeetB abroad. Allied decrees oon- 
cenung, 330 n. 
condominium over, 454 n. 

Control Ciounoil for, 568 n.. 873 n. 

* Court of Badal Health,' 6^ n. 
customs rtgime with Austria, 155, 
287, 805 

Deolaration regarding defeat of 
(1945), 454-455 

effect of unification (1934) on extra- 
dition treaties, 169 n^ 
evacuation of minorities from other 
countries, 552 n« 

International Law : 
conception of, 66 
I^t of the law of, 43 
invasion of Belgium and Luxem- 
burg (1914), 301-302 
member-states, legal position of, 
173, 175, 176 n. 
right of legation of, 774 
Nationality Law (1935), 644 
occupation of (1919), 847 
occupation of (1^^)> 
racial laws, 55, 688 n. 
repudiation of certain Articles of 
l^ty of Versailles, 943, 947 n.- 
948 D. 

status after World War II, 568> 
670 

Weimar Constitution (1919), 176 n. 

Gex. Su Free Zonee of Upper Savoy 
and Gex 

Gift of territory, 548-540 

Otoasaiana, 039 n. 

Chtbtn and BreaUw, case of the, 514 n. 

Good offices, in conclusion of treaties, 
934 

Oovemment departments, immunity 
from jurisdiction, 265 n. 

Government officials : 
abroad, diplomatic immunity of, 

naturalisatian by appointment as, 
656 

Qovenunents. 8u aUo Heads of« 
States 

chanM of, affsot on treaties, 925 
iBwmoecs of, internationally injnri- 
oos sets of, 358 

tfeaty-maJring power of, 884-886 


Ckivernments-ia-exOe ' in Great 
Britain during World War U, 
326, 329 n, 

diplomatio immunities of officials, 
828 

Oreait Britain. . See United Kingdom 

Great Powers) political and legal 
he^mony of, 275-377 

Greece: 

contribution to International Law, 
74-75 

guarantee of, 965 n. 
intervention hy Great Britain, 
France and Russia (1827), 313 ; 
(1916, 1917), 308 
Turkey j 

revolt from, 579 n. ' 
war with (1827), 313 : (1886, 
1897), 311 

United States* assistance to, 308 n. 

Greece and Bulgaria, emigration of 
minorities, 648 n. 

Greek Refugee Settlement Scheme 
(1924), 663 n. 

Greenland : 

American Agreement for defence of 
(1941), 802 n. 

Danish-Norwegian dispute over, 
142. 561, 580, 764, 893, 898 
recognition of Danish sovereignty 
over, 142 n. 

Gr^goire, Abb4, draft of Deelaration 
of the Rights of Nations, 58 

Grey, Viscount, on oolleotive guaran- 
tees, 966-1)67 

Grotians, 30, 98-99, 106, 107 

Grotius, 6, 17, 71-83, 83-88, 99, 363, 
737 

dejure belli ac paria, 6, 17, 84, 89 
forerunners of, 89-01 
on acquisition of territory, 545- 
546 

air space, 517 n. 
extradition, 696 
freedom of the sea, 584-586, 
628 

innocent passage through 
rivers, 465 

interpretation of treaties, 051 
opeir sea, 580 n., 693 
plebiscite, 552 n. 

I mt legations, 770 
bion, 575 
of treaty, 932 
, treaties of, 964-968 
e guarantee, 966-967 
cm of, 964-9M 
,966 

Pact (1925), 96711- 
)f, 964-966 
puuranteee, 966 
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Galfa and Bays, 604-510 
dUtlnji^uished from territorial 
waters, 4OO-40X 
fishery in, 600-610 
jurisdiction in, 609-510 
narigatiun in, 600-^10 
non-territ<»rial, 608-600 
territorial, 606-608 
Gurney, Mr., case of, 810 n. 
Gyilenburg, case of, 791 


H 

Hague Coflification Conference (1930), 
62-63, 06-68, 487 n., 488, 496 n., 
607. 666-668, 917 

provisions concerning staielessnes-*, 
669-670 , 

ilagiio Conventions, 879 n. See aUo 
International Court of «lustioe ; 
Permanent Court of Arbitration ; 
Permanent Court of Internat ional ' 
Justice 

Conflict of Nationalitv Laws (1930), 
643. 649, 654 n.. 666-668 
Police and Fishery in the North Sea 
(1882), 509 n. See aJeo North 
Sea FiAhoriea Convention 
fJague Peace ('’onfereneea (1899), 13, 
58-59. 879 n. ; (1907), 13, 69-60, 
309 n., 488 n. 

Convention for Pacific Settlement 
of International Disputes, 59 
( \mven tion on the Commencement 
of Hostilities, 874 

( onvention on Conversion of Mer- 
chant Ships into Warships, 862 n. 
Convention on the Laws and Cus- 
toms of War on Land, o9, 337, 
354 n., 363 ri., 899, 955 
('onvention on Rights and Duties of 
Neutral Pow'ers in Maritime War i 

(1907), 488 n. j 

Drago doctrine at, 309 n. I 

Haili: I 

guarantee of, 965 ii. 
legal status of, 290 n. 
quasi- protectorate of United States 
over, 194 n. 

United Stales’ intorvention in 
(1929, 1930), 307 n. 

Halibut Fisheries Conventions (1923), t 
200, 920 n.; (1937). 621-6ft 
Hanover, personal utiion with Great 
Britain, 171 

Hanseatic League, 80-81 
Harbour Dues, Condition for Ex- 
emption of Hospital Ships firom 
(1906), 982 n, 

HarlMurB, 502-604 


Hasmann, case of, 363 n. . 
Havana Charter (1947), 323-324 « 
General Agreement on Tariffs and 
Trade, 999-1000 

proposed International Trade Or- 
ganisatioD and, 998-999 
Havana, Treaty of (1903), 289 n., 307, 
965 

Hay-Paimoefote I’reaty (1901), 483, 
485, 912, 926 

Hay-Varilla Treaty (1903), 289 n., 
486 927 

Heads of States, 757-763. Set also 
Governments; Kings; Monarchs; 
Presidents 
abdicated, 761, 775 
« changes in ; 

effect on consuls, 844 
effect on diplomatic envoys, 
817-819 

pffect on treaties, 925 
competence of, 75Z-758 
honours and privil^os of, 758 
internationally injurious acts of, 358 
libel and slaqder of, 282, 283 n.« 
named in treaties, 901 
necessity for, 757 
negotiations by, 868 
new, recognition of, 120-130 
objects of the Law of Nations, 758 
offences against, 366 
presidents of republics, 762-763 
ratification of treaties by, 910 
right of legation of, 774 
rig|}ts of, ^7 
titles of, 281 n. 

treaty- making power of, 884-885, 
887,906 

Health. See World Health Organisa- 
t m 

Hed^'^A. See Saudi Arabia 
Heinrichs, Herr von, cose of, 807 
Heligoland, demilitarisation of, 539 n. 
Herring Fishery (Scotland) Act (1889), 
509 n. 

Herzegovina. See aUo Bosnia 
Aiistro-Hungatian administration 
of, 455 

High seas. See Open sea 
Hinterland, doctrine of, 560 n., 561 
History, impartial teaching of, 283 n. 
Hobbes, 7, 96, 121 
Holland. Su Netherlands 
Holy AUtaaoe (1815), 314, 315, 884. 
959 

Holy See, 250-256, 451 
envoys of, 252, 777 
international position of, 261 -255, 
732 n. 

Lateran Treaty (1929), 244 n., 252- 
255, 640 n., 793 n., 807 n. 
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Holy ^ (epnfTniMNl)^ 

of Kingdom of Italy, 

142 n. 

subject of intarn&tionil rights and 
duties, 21 
Vatican City : 

lutemational status of, 254- 
255 

neutralisation of. 244 n., 263 

Hostages, for securing performance of 
treaties, 930 

Hostile eap^tions, duty to prevent, 
291, 292 

* Hot pursuit,* doctrine of, 605 n. 

Hovering Acts, 496 n. 

Huaaear, case of the, 611, 612 

Human Bights : 

Bill of. 743-744 
Commission on, 441 u., 743 
Declaration of, 744-746 
European Convention on ,(1950), 
746-749 

Human rights and fundamental 
freedoms : 

Charter of United Nations, under, 
296-297, 320, 642, 738-743 
international protection of, 736- 
753 

Humanitarianism. intervention in 
interest of, 312-313 

Humanity, crimes against, 752-753 

Hungary : 

Russian intervention in, 305 
terrorism in, 292 n. 

Treaty of Peace uith (1947), 469, 
470 n., 741 n. 

HQningen, prohibition of fortification 
* of, 542 

Hutcheson, 96 

Hydraulic power. Convention con 
oemiog the development of 
(1923), 476 

Hydrographic Bureau, Convention on 
(1019), 990 n. 


T 

losland : 

Convention of London (1001), 622 
Danish dsim to fisheries in roastal 
waters of, 616 n. 
sslf'iieutralisation, 244 n. 
uidoo with Denmark, 171 n., 172 n. 
Immigration, restrictions on, 328 
Immunity from jurisdietion, 264-267. 
jS«4t afro Ejcteanritoriality 
gosemmsint departments, 265 
gwenimeiit officials, 264 n. 
govwiimeitt opermtictis, 265 


Immunity from jurisdiction (eottid.)--' • 
Oovenunents-iMriile in Oreat 
Britain during World War 11, 
326-827 

International LaW and, 272-275 
limitations oi^ 271-275 
statutes of limitation and, 272 n. 
submission ss wmvsr of, 266 
waiver of, 800-^1 

Imperial Conference, Resolutions as to 
treaty-maki^ power (1923, 1926, * 
1930), 201, 686, 611 n. 

ImpennJ Conference (1923), pro- 
cedure as to full Mwers, 200 n. 
Imperial Conference (1926), definition 
of self-governing Dominions, 201, 
911 n, 

Impenal Conference (1930), procedure 
m negotiation of treati^ 201 
Imperial Conference (1937) * 
position of Dominions as reganU 
treaties, 202 
In dvbio mitiua, 953 
Inchoate title of discovery, 558-559, 
678 n. 

Inuonaistenoy of treaties. ^See 
IVeaties, incon'ustency 
Independence of Stales, 285 297 
consequence of, 286-288 
restrictions on, 289 292 
violations of, 288-289 
India : 

ancient. International Lai^ in. 72 n. 
Indian vassal States of (^reat 
Britain, 190 
legal pc^sition of, 209 
Indian States, 196 n. 
maritime flag, 593 n. 
representation at Peace Conference 
(1919), 199 

Individuals tn International Law, 
19-22. 636-763 

acoess to international tribunal'). 
638 n. 


grant of direct rights by States. 21 
intematioDai criminal liability of, 
357 

International doUnquenciss by, 341- 
342 


rights of mankind, 640-642 
rights under treafies, 637 
State responsibUiiy for acts of, 
I 3M-369 

ivmher subjects of International 
I Law, 636-689 

linstrial Property, Convention on, 
I 992a. 

land seas. Sh l^and-locked seas 
lititutc of International Law : 
beclaintioa cm the Rights of Man 
f (I929jr W 
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Ifldtitiite of Intemattonal Im (eon^ 

on breadth of maritime belt, 488r- 
492 

conaulor immuoitiefl, 841 n. 
Criminal Lawe, 331 n. 
expulsion of aliona, 69J n. 
jurisdiction over foreiirners, 
331 n. 

men-of-war in foreign waters, 
855 n. 

priviloj^es of diplomatic envoys, 
782n., 792u. 

radio-telographic coinmuntra* 
lion, 462 n. 

rerognition of new govern- 
nients, 151 il 

responsibility for nets of in- 
stirgenta, 369 n. 
responsibility of Federal State 
for membor-Siaiea, 340 n. 
rivers, international, 475 n. 
ships and crews in foreign p(»rts. 
460 n. 

telegraph cables, 625 
utilLsation of flow of rivers, 
475 n. 

Insurgency, recognition of, 140 
Insurgents : 

diplomatic agents of, 774, 860 
res|K»nsibility of State** for acts of, 
366-369 

Inicr-Alliod Reparation Agency, 
824 n. 

Intel -departmental and inter govern- 
mental agreements, 901 -(M)2 
liiter-Covornniental Maritime Con- 
sultative Organisation (f.M.C.O.), 
1014-1018 

functions of, 1014 lul6 
nieniberaliip of, 1016 
structure of, 1016-1018 
Iriterc^oursG, 321-325 
a presupposition of intematioiial 
personality, 262, 321 
consequences of, 324-325 
rights of, 321-324 
Interest, award of, 353 n. 
International administration, 12, 375- 
378, 977- 102^^ 

International Agricultural Institute, 
Cimyeutlon on, 995, 996 
International Bank for Roeondruc- 
tion and Development, ^376, 
824 n., 1007-1010 
interpretation of Ajereem* 1009 
lending and borrowing powers of, 
1009 

membership of, 1008 
purposes or, 1008 
stmoture of, 1006 


International BUI of the Ris^ts of 
Man, 736 n,, 740 

International Civil Aviation Confer- 
ence (1944), 626-529 

Intematicihal Civil Aviation Organisa- 
tion (LC.A.O.). 376, 446, 626, 
628 n.. 777, 1011-1014 
aims of, 1011 
functions of, 1012 
Navigation CJode of the Air, 1018 
structure of, 1013 

International Code of Signals, 699 

International Comity, 33-35 

International Ckimmission for Air 
Navigation, 521 

International Commission of Ameri- 
can Jurists, 53 n. 

International community, 11-14. 
also Family of Nations 
rules of conduct, 13 
enforcement of, 13 

International Conference of Ameri«'an 
States (1933), 320 n.; (1936), 
320 n.; (1938), 915 n.; (1040), 
318 320 n.; (1945), 318. /7ec 
also Inter- American (inference; 
Pan-American Conference 
Convention on Asylum (1928), 
796 n. 

Convention on Radiooommunica- 
tions (1937), 530 n. 

International co-operation and ad- 
ministration, 977-1029 

International Court of Jiistioe. 12, 21, 
44t), 441 , 719. also Perman- 
ent Court of International Justice 
application of International Ijaw 
by. 29, 33 

('i mpulsiiry jurisdiction of, 168 n. 
dp-r lopinent of International Law 
27 

diplomatic .privileges of members, 
823 

judicial precedent and, 64 
oppressive treaty obligationB, 644 
Statute of, 29-30 

* International crimes,' 338-342. 8e€ 
also Responsibility of States 

International Criminal Court, pro- 
l^wal for, 203 n. 

International labour Conventions. 
Sfs undsr International Labour 
Organisation 

International Labour Organisation* 
12, 370, 445, 716-732 
character of, 731-732 
Constitution of, 717-719, 729, 609 n. 
diplomalto immunities of officials* 
^821 n. 

functions of, 722-723 
General Conference, 720-721, 723 
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Int«n|tional LKboiir OrgsoiiAtion 

Gowning Body, 720, 721 <722 
international C^urt of Justice and, 
729 

Labour ConTentions, 725 « 72^ 
727 n..72» n. ^ 

ratification of, 724, 726-727, 
730 n*. 880 n., 913 n. 
sanctions of, 720-731 
legal status^of, 4^ 
membership of, 277, 719-720 
objects of, 718-719 
origin of, 717-718 
tripartite character of, 720-722 
United Nations, relationship with, 
731 

International Law : 

American, 62-54 

Anglo-American and Continental 
Schools, 43, 51-52, 54 
antiquity, in, 72 
basia of, 15-23 

bibliographies, list of, 112-113 
bindi^ nature of, 5, 15 
Charter of Unit^ Nations and, 
447 n., 448 n. 

C^iristianity and, 48, 78 
oodifioation of. See Codification of 
International Law 
comity and, 33-35 
common consent, 15- 19 
creation of, 17 
definition of, 4-7 
doTeiopment of, 71-88 
before Grotius, 71 -S3 
. bibfiography, 71-72, 83-84, SS- 
89, 112-114 
since Grotius, 83-88 
World Wars 1 and II, dunng 
and siooe, 106 
dominion of, 47-56 
enforcement of rules of, 13-14 
equality of States as infereiioe from, 
22-23 

express municipal adoption of, 41 

Family of Nations and, J 1 , 19-22, 28 

federal structure and, 179-182 

foundation of, 3-70 

founders of, 89-09 

general, 5, 29-31 

history of, 86-88 

individuals ; tee Individuals in 
International Law 
international organisation and, 370- 
371, 878-380 
law, as, 3-15 
teal force of, 7-8, 14-15 
l^inieipat Law and, 7, 10, 19,35-47, 
27011, 

national eoncepttea of, 55-56 


International Law (oontiansif)-— 
nature of, 4-7, 9, 11, 14-15 . 

^objects of, 451-^1 
partiouJar, 5, 28 
periodicals, list of» 113-114 
• revision of, byjintemational legisla- 
tion, 69-70 

science* of, 7, 88-114 , 

sources 23-36 

sovereignty, compatibility with, 126 
subjects of, 1^2r 117-118; tee 
cito Individufls in International 
Taw 

totalitarian dictatorships and, 108 
treati(»8 and, 27-28 
treatises, 90-105 

universal and regional, 5, 28, 51-52 
violations of, 15 

iiitcrvontum for, 308 
ureakuess of, 14-15 

International Jaw (''ointnisaion, 68, 
69, 112 n., 491 n., 752 n., 915 n. 
International legislation, 27-28, 60-70 
equality of States and, 263-264 
International Monetary Fund, 323 n., 
370, 823 n.. 918 n., 1000-1007 
immunities of, 1004 
interpretation of Agreement, 1006- 
1007 

memlierabip of, 10(t2-l003 
origin of, 1002 
status oi, 1004 
structure of, ltXl3 
International morality, 35 
llffernatioual organidatitm, prinoiple*^ 
of, 370-37r> 

Intcriuitional organist ions, 375-380, 
977.Ur29 

diplomatic privilcgita oi ofiieiaN. 
823-826 

^equality of Stites and, 277-27M 
impact of, upon International Lau, 
378-380 

legal personality of, 21 
majority rule in, 278 n. 
objects of, 371-375 
pnnciplos of, 370-380 
rational prmciples of. 373 
State sovereignty and, 371-372 
pniversality of, 372-373 
yoting strength of^members, 277 n. . 
International per^nality : 

^nception of, 259-261 
jntA'uourse ns a presupposition of, 

[ 262, 321 

mtemational organ tsaiinns, 21 
pualities of, 261 -262 
IiJemational persons, 117-258. Set 
f aito States 

fhangae ^ condition of, 152-156 . 
eomposite, 169-188 
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international pereonB (nmftnued)— 
extinct^ of» ]65>15b 
member-states of a Federal iStato«« 
176478 

1^1 and apparent, 117-118, 170-171 
Statefl, list of. 255-258 
States, qualities of, as. 280 
succession of, 166-109 * 

International Postal Union, 376, 378. 
1018-1020 

•Tutcmational Radiuwaphic Omven- 
tions ; ** 

Tiondon (1912), 462 
Washington (1927), 462, 529, 599. 
627 

International rivers, 465, 467-471, 
879 n.* 

1 ntemational Tolccommw ni<*a t ion 

Union, 376-377, 462, 1023-1027 
iunctions of, 1023-1025 
structure of, 1025-1027 
International Trade Organisation. 22, 
323, 324 n., 884, 933. 998-1000 
International unions. See Unions, 
international 
TntemmHit, 200 n. 

Interparliamentary Union, 260 n. 
Intcrjjretation of treaties, 050-968 
authentic interpn.>tulion, 960-951 
compromise clause, 950-951 
preparatory work, consideration oi, 
957-958 

rules of, 951-957 
Intervention. 3C)4-320 
balance of power, in int/cipst of, 
311-312 

by right, 306-310 

Chapulte{)ec, Act of (U45), 280 n., 
318, 320 n.. 963 

(’barter of United Nat urns o *1, 320. 

114420 • 

citizens abroad! 309 
conception and character of, 305 
contract debts, for recovery of, 
309 n. 

Covenant of lieague of Nations ajid, 
309-310 

dictatorial nature of, 305 
distinguished from good offices, 305 
Drago doctrine, 309 n. 
financial, 312 n. 

Holy Alliance and. 314 
humanity, in inteiest of, 312-313 
limits of prohibition of, 310-32(f 
Monroe l>octriue. 313*316 
Non-intervention Agreeni * { 1 036). 
305 n. 

on change of government or dyn- 
asty, 309 

iiarticipation in treaties bv way of, 
934 


Intervention {continued ) — 
self-preservation, in, 310 
Spanish Civil War, in, 306 n. 

Ionian Islands, legal position of, 193 n. 

Iran. AW Bsrsia 

Capitulations in, 683 
mandate over, 216 
nationality in, 221-222 
United lungdoro, Treaty of Alliance 
with (1930), 216 

United States, Treaty with* (1930), 
222 n. 

Irish Free State : 
legal position of, 200, 203 n. 
nationality, 204 n., 206 n.. 208 n., 
653 n. 

neutrality of, in World War II, 
206 n. 

succession to funds of the * Irish 
Republic,’ 163 n. 

Islands, accretion by birth of. 563, 565 

Israel : 

blockade of. by Egypt. 482 n. 
responsibility for muffler of Count 
]^madotte, 366 n. • 

Italy : 

Holy See. Lateran Treaty with 
(1929), 244 n.. 252-255, 540 n., 
793 n., 807 n. 

Law of Guarantee (1871), 251-252 
Papal States, annexation of, 251 
recognition of Kingdom of, by 
Vatican Cit\% 142 n. 
lecognition of rule over Abyssinia, 
152 

by Great Britain, 136 
sanctions againbt, attitude of Swit- 
'^erland, 245 n. 

iif-sty of Peace with (1947), 476 u, 
;4.-n.. 554, 592 n., 741 n., 965 
public debt, 166 
Tripoli, annexation of, 571 

J 

Jaoob-Salomon. case of. 2% n. 

Jacqnin, case of, 709 

Jamaica, lease of air bases in. 458 

Jan Mayen Island : 
occupation of, 555 n. 
recognition of Norwegian sover- 
eignty over, 142 n. 

Jaiuna-Corfu affair. Committee of 
Jurists, 365 n., 862 n. 

Japan : 

a mombei of Family of Nations, 49 
aliens in, privileges of, 683 n, 
0a])jtulations in. 683 
exterritorial jurisdiction in, 683 
Inland 8ea of, international atatos 
of, 588 n. 
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Jap^ 

• Korea^ mergor of, 150, 16S, 549 
protectorate over, 199 n. 
Maa^aria, claim to. 810 n. 
invaaion of,^ 143, 802-303 
uon-recognitioxi of oonquesiof, 
143 

mandate over Pacific Islanda, 220 
Jenkins, Sir Leoline, 94 n. ^ 

Jewe ; 

conttibuUon to International Law, 
73.74 

position of : 

m Palestine, 217-2J9 
in Houmania, 669 n. 
Judgments of municipal tribunals, as 
a source of international Law, 32 
Judicial functionaries, internationally 
injurious acts of, 359-361 
Jurisdiction, 325-334 
consular immunities, 84(1 
crizninal jurisdictioi^ over an act 
causing collision in o]xni seft, 
333-334 

criminal jurisdiction over foreigners 
iti foreign iStates, 331-333 
immunity from : see Bxtorntori- 
ality; Immunity from Jun^hc. 
tion 

in gulfs and ba;^8, 509-510 
maritime belt, 47, 495 
straits, 511 

limitations upon, 143-144 
open sea, 330-331, 594-008. 

also Open sea 
over aircraft. 520 
aliens. 330, 079 
armed forcCf- abnuul. 847, 819 
citi'/ens abroad, 330 
foreign men-of-var, 853 
pirates. 330, 616 
public vessels, 850-859 
qiiidguid est in terrilorto ent eivam de 
Urritorh, 287, 452 
submission to, 267 
territorial, restrictions upon, 325- 
326 

Jus Minagii, 090 n. 

Jus fetiale, 75 

Jus gentium, 76, 03, 01 

Jus poidUminii, 76 

Jus quarteriotnm, 794 

Jus sacrum, 75 

Jus trunsUus^ innoxii, 806 

Jus wduntarium, 03 

K 

Katnardji, IWty of (1774), 774v. 
KflJkstein, ease of, 796 n. 

Kara Sea, intmnational status of, 588 
Keiley, Mr.» oaae of, 782 


Kello&g Pact (t928)< See Renunoia.* 
rion of War, Oeneral Treaty for 
•Kelmia (Moresn<^), 463 n. 

Kelsen, influence on International 
Law, 16 n. 

i Kennan* Mr., qase of, 816 
Kiaoehow, lease by China to Germany, 
458,549 

Kidnapping on foreign territory, 
205 n. 

Kiel Canal, 482-483 
King of KiiglancCtitle of, 200 n*. 281 ii. 
Kings. See also Heads of States; 
Monarchs ; United Kingdom 
assumption of title, 281 u. 

King's Chambers, 508 
Ki^mayu, lease of Und ' by iircst 
Britain to Italy, 450 n. 

Korea : 

Japanese protectorate over, 192 n. 
merger into Japan, 156, 158, 540 
Koszta, Martin, case of, 347 n. 

Krolin, C>aptain, cbijo of, 808 n. 

Kuang chou Wan, lease by (Jhina to 
Frnntx', +56, 549 

L 

L’Aulmsjrine, M., case of, 791 
I FiJlotie Seamen's Act, 503 n. 

i j-abour Conventions. See under Inter- 
national Labour Grganisation 
Labour Organisation, International. 

J Sif Inlematiimal Labour Orgun- 
is.it ion 

} TTni hc'*, 340 n. 

Lado lOncl.ave, Ica^ bv Grc-at Britain 
to Congo Fn*c iState, 457 
Likes, 476-470 
j as boundarioH, 533 
j uiterifationaL 477 478 
I Lantl locked sdbs. 476-470 
, inici national. 477-478 
{ Langiiuge of diplomacy, 771 
I Languages of treaties, 772, 956 
i 1^8, 174 

’ i^teran Treaty (1020), 244 n., 252- 
t 255, 540 n.. 703 n., 807 n. 

I l>itvia: 

non-recognition by United States of 
RuHsiaii annexation of, 145 n. 
f recognition of, 135 
Muonbiiig, condominium ovpr, 453 
Aausanne : 

1 maty of (1012), 166 n. 

I Treaty of (1917) (Btraits CVihven- 
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Occupalio non proeedU nisi in re ter- 
minala, 628 
Occupation : 

of conquered territory by armed 
forces, 846-347 

of subsoil of l>ed of open sea, 630 
of territory for eecnring perform- 
ance of a treaty, 931 
spheres of infiuenco, 561-562 
subjugr&tion, distinguished froifi, 
567 

Occupation as title of acquisition of 
territory, 544, 554-563 
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mcn-of*war, powers of, 591, 
603-606 

safety of traffic, 598-601 
ship’s papers, 596 
sJUpwreck, 607-608 
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surface of the bed of, 628 629 
telegraph cables, 625-626 
wireless communication in, 626 627 
Opium Conventions, 929 n., 933, 984, 
984 n. 
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Outer Mongolia, international status 
of, 257 n. 

0>8ter fisheries, regulation of, 620 o. 


P 

PacUio Islands : 

Japanese mandate ove: 120 
trusteeship svstam and, 220, 231 n,, 
232 

Pacific Ocean. See North Paoific 
Ocean 

VOL. 1. 3 


Poela euni eervanda, principle of, 
881 n» ^ 

PaUa iertiia nee noeeni neo proeuet^ 
894.926:933 

PtuUum de contrahendo, 890, 891 
Pakistan, legal position of, 168, 190t 
200-212 
Palestine : 

Capitulations in, 683 
mandate over, 216-219 
nationality in, 222 
partition of, 219 n. 
position of Jews in, 217-219 
Pan-American Conference (1906), 64 
at Lima (1038), 317 
Pan-American Conventions on ; 

Duties and Rights of States in the 
Bvent of Civil Strife (1928), 64, 
292 n., 610 n., 816 n. 

Extradition (1902 and 1933), 697 n. 
Nationality (1933), 655 n. 

* Organ of Consultation * (1947), 
963 n. 

Political Asylum (1933), 677 n. 
Rights and Duties of Diplomatic 
Officers (1928), 63 n., 816 n. 
Rights and Duties of States (1933), 
260 n., 320 n. 

Status of Aliens (1928), 692 n. 
Teaching of History (1933), 283 n. 
Treaties (1928), 898 n., 903 n., 
907 n. 

Pan-American Postal Union, 1021 
Pan-American Union, 52, 63 ii., 921 n., 
963 

Panama : 

grant of territory to United States, 
458-459 

piarantee of, 965 n. 
intervention by United States in 
(1904), 307 
iciial status of, 289 n. 
quasi-protectorate of United States, 
194 n. 

revolt from Colombia, 1 29 n., 679 n. 
secession of Ckilombia, 129 n. 
Trans-tsthmian Highway, joint use 
of. 454 n. 

Panama Canal, 483-485, 890 n. 
security of, 308 n. 
status of, 927 

Panama Canal 2k>ne, 458-459, 485 
United States corridor through, 
538 m 

air navij^Uon in, 484 n. 

Panama (jtaims Commission, 362 n« 
Panama Congress (1826), 63 n. 

Panay, case of the, 354 n. 

Pantaleon Sk case of, 812 
Panther^ case pf ^e, 363 n. 

Papal States, 250-251 
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PttpcKii, Gkpiain Ton, oaoe of, 810 
Par ii$partm non habti im/pmumt 264, 
769, 793 
Ii*ari8 : 

ConTontion of, for Eegulation of 
Aenal Nungation (1919), di8- 
622, 523-526 

DoolaraUon of (1856), 6. 13, 49, 872, 
879 n., 099 n., 946 
Final Act (1945), 929 n. 

Pact of (1928). iSfc Renunciation 
of War, General Treaty for 
Submarine Telegraph Cable (Confer- 
ence (1884), 626 
Treaty of (1763). 580 
lYeaty of (1814), on Abolition of 
Slavery, 733 

Treaty of (1856), 49, 311, 514, 
894 

nentraliBaUon of the Black Sea, 
478, 591, 943 

Parbamenta, internationally injurious 
acts of, 359 

Part aovereigu States, 175-177 
Particular mtomational law, 5, 28 
Passage, right of, 461 
Passport Regulations, Conference on 
(1926), 676 n. 

Passports : 

agreements concerning, 322 n. 
^^son, 671 

of diplomatic euvoys, 813, 817 
Peace movement^, 82 83 
Peaceful settlement, duties of mem 
bers of the llnited Nations, 405- 
406 

Penal damages. 354 356 
PerioRdu als, list of, 113-114 
Permanent (’ourt of Arbitratum, 12, 
922 n 

Permanent Ouirt of Iiiternational 
Justice, 21, 34 n. AVt ci7so Inter 
national Court of Justice 
compulsory junsdiotion of, 168 n 
diplomatic privilege of ineinhms, 
823 

interpretation of treaties, 922 n , 
924, 960 957 nn. 

Kiel Canal, 483 
law applied by, 26, 29, 33, 107 
Optional Clause, acceptance by self- 
governing Dominions, 208 
Panama Cana], 484 n. 
parties before, 21 
precedent, judicial, and, 57 
preparatory work In treaties, con- 
sUeration of, ^7 

previon* decisions of, bindmg force 
or, 31 

rshfcs tk rtantUmf appUoatlon of 
pHiioiple, 940 


I Permanent Court of International 
I Justice {conHnutd}^ 

reparation for breach of bbhgation, 
• 352 n. 

restriction of sovereignty by trraties, 
291 n. 

0 Statute, (K), ^79 n. 

third Slates, intervention in pro- 
ceedings, 951 n. 

Perpetual leases, 456 n. 

' Persia: 

1 Capitulations ip, 084 
position of, 49 

Russian and Biitish spheres of 
mfluence in, >62 n 

Persian Gulf, pearl 6sheriea regula- 
tion, 618 n 
Personal union, 171 
^ Pessoa, 68 u. 

j Petefbnrg and Smolensk, case of the, 
I 514 n. 

I Petition of Right (1628), 736 n. 

* Pharmacopoeia! Formulas for J'otent 
Drugs, Convention on (19(K)), 
982 n , 984 9Sr> 

Phihulelphia, Declarat u ui of (1944), 
I 718 

I Philipjime Islands * 

legal position of, PH n 
I Vniteii States right of intervention 
in. 307 n. 

Piepenbnnk, August, case of, 347 n - 
348 n. 

Fillau, oral Treaty of flBiri), 8% 
Piracy, 20, 330 339, 604. 608 017 
I by States, 608 n., 61 2 ii 
ionceplioti of, 608 609 
how effected 61 4 
I International Lau ind 20 


]uri<4diotion over pinite-^ 6lo 639 m 
I fKiility of, 615 
hlunidpil liaw and, 616, 617 
mutinous crews and passengers, 1)14 
Nyon Agreement (1937), 613 
objects of, 614 

ptrata non mulat dominium, 61b 
private vessels. 609-612 
public ships, 61 2 614 
punishment of, 330, 616. 639 n 
slave trade, 617, 732-735 

Plants, Convention for the Proiei tion 
if (1929). 996 n , 998 n. 

Platin HaUermund, Count, caae of, 
|72 n. 

Plob icito on cession of State territory, 
151-552 

Pled [e for secunng performance of 
treaties, 931 

Pled ;e of State territory, 455-466, 
49, 678 

Pluif I nationality, 666 n. 
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FocUebrad* King of Bolfbnua, project 
for European federation, 82 
Poland:. 

absorption by neighbour States 
(1795), 156 

membership of U.M.K.S.C.O., 988 n. 
toinorities in, 713 n., 714 n. 

Treaty with Danzig (1920), 194 n. * 
Polar regions, sovereignty over, 650 n.- 
557 n.* 

Politif'al agents, 859-860 
Political A^luxn, Treaty on (1930), 
678 n. 

Political crime, responsibility of *Statc 
for, 366 n. 

Political criminals, non-extradition of, 
703, 704-710 

Political- organis«ition of luankind, 
objects of, 371 

Political Rights of W'oinen, Conven- 
tion on (1952), 753 
Pollution of the sea, 6()1 n. 

Pope. See alao Holy 8ee 
international position of, 251*255 
title of, 281 n. 

Populations, compulsorv exchajige of, 
553 n. 

Port Arthur : 

joint use by China and Russia, 
456 n. 

lease by China to Russia, 456, 549 
Ports: 

free zones in, 592 n. 
status of, 460 n., 502*«504 
]\>rtsmouth, Treaty of (1905), 456 u. 
I’ortugal : 

iiritihb intervention in, 305 
i luira to sovereignty over open sea, 
583, 584 

Positivists, 31 n., 96*97, 106-107 
PoH-iession, as clement of 'M^upation 
«»f territory, 557-558. *SVe also 
IVescnption 

PuUdam, Conference at (1945), 873 
Poaeis. Sea Full poaera 
Preamble of treaty, 901 
Precedence of States. 281 
Predicates of tiU«v 281 n. 

Preparatory work, consideration of, in 
interpretation of treaties, 967-968 
T^resoription, 575-578 
oonoeption of, 575 
extinction of international claims, 
349*350, 675 n. 
how effected, 576 

Presidente of Republioo^ 762-763. Set 
also Heads of State. United 
States of Ameriba 

* IMncipal Allied and Assoctaied 
Powers,' 276 

Private International Law, 7 


Private persons, responsibility of 
States for acts of, 365 
Private property, respect for : 
in regard to aliens, 361-352 
in regard to State succession, 550 n., 
571 . 

Privateers, 610 
Prize courts : 

impartiality of, 32 n. 
rules of International Law binding 
on, 41 n. 

ProUs^terbal, 878, 914, 916, 917 n. 
Proconsuls, ^3 

Prohibition Amendment, United 
States, 498 

Propaganda, revolutionary, against 
foreign States, 292, 294 n. 
Proposals in negotiation of treaties, 
878, 890 

Protection, treaties of, 068 
Protection of citizens abroad, 29«;, 
325, 686-680 
by consuls, 838-839 
by diplomatic agents, 786 
minorities, 711-716 
Protectorates, 188-191 
colonial, 194-196 

distinguished from spheres of in- 
fluence, 562 n. 

intervention in affairs of, right of, 
306-310 

legal status of, 290 
precursor of occupation, 561 
Prot^gds, 646-647 
Protest, 874-875 

Protocol, 878, 898-899, 907. See also 
Treaties 

Prussia, absorption of Poland (1795), 
156 

Pseudo-guarantees, 968 
Puoii ' <lebt : 

Russian repudiation of, 154 n. 

^^tate succession and, 159, 160, 165, 
166 

r.ib)ic international organisations, 
375*380, 883-884 

Public ships. Set also Ships, State- 
ouned 

relations with consuls, 838 
territorial quality of, 461 
Publication of treaties, 918-923 
Pufendorf, 7, 95 
Punctationts^ 890, 891 
Pursuit! right of, of men-of-war, 604. 

See also * Hot pursuit ’ 

Pruth, Ri^er, international positioo 
of, 470 

Q 

Quadruple Pacific Treaty (1921), 
960 n., 068 n. 
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Qufthty of States, modification of, 
277.279 

Qv^toiw de prMance, 28d 

t» Urf%£mo meo €b%^ eitam rmus 
aubdtiv^ esi, 452 

est %% femtonot est^eitam de 
temtono, 287, 462 

* Qttishngs * and traitors, principle of 
asylum with regard to, 677 n 

R 

Rachel, 96 

Radiographic Cunventionfl 
London (1912), 462 
Washington (1927), 462, 629 
Railway Tianspoits and freights, 
CTonventions concerning, 1022 n 
Railways, Conventions concerning the 
Standardisation of, 1023 n 
Rakovaky, M , case of, 787 n 
Rank of States, 281 
Ratiiication of treaties, <H)3 918 
British practice, 40, 906 n 
by whom effected, 910 911 
conception and function of, 903 905 
conditional, 911 913 
effect of, 917 918 
exchange and deposit of, 916 917 
form of, 910 

liOague of Nations Committee s 
Iteport on, 900 n 
non ratification, effect of, iKH n 
partial, 011 913 
period for, 008 
refusal of, 908 910 
renunciation of, 907 
reservations, 913 916 
retroactive effect of, 903 n 
submission to constitutional auth 
orities, 909 

whether absolutely necessary, 006 
008 

Real imions, 155, 171 173 
Rebus ste stanltbuSt doctrine of, 309 o , 
397 n , 543, 93S 944 
absence from Charter of United 
Nations, 448 n 

Recall of diplomatic envoys, 815 filO 
Reception of diplomatic envoys, 781 
785 

Recogmtion. See also Non recogni- 
tion 

by treaty, 148 

closing o{ embassy and, 819 n 
consequences of, 137 139 * 
conditional, 148 149 
defado, 134437 

de facia and de Jure, difference be- 
tween, 161 a. 

dnribg InvaUdity, by act of a State, 
142 


Recognition (kmtinued ) — 
duty of, 

implied, 146447 

League of Nations, admission as 
test of, 147 n. 
legal nature of, 131 133 
^ for, 125 126 
oi belbgeiency,440 
foreign legwation, 267 270 
governments, 129-139 
insurgency, 140-141 
new Hea^ and Governments ot 
old States, 1:29 131, 137 139 
new States, 125-129 
new lemtonal and international 
situations, 141-142 
revolutionary change of Head or 
Govemmont of btate, 130 131 
precipitate, 128 129 
reiusal of 132 

retroactive effect of, 149 150 
light to, 127 
withdrawal of, 150 162 
Heconduction of aliens, 694 6il5 
Reconhrmation of treaties, 919 
Reconsideration of treaties and inter- 
national conditions, 401 403 
Red Indians, jrelations with United 
btates, 50 51 
Redintegration 

acquisition of nationality through, 
656 


oi treaties, 950 
Reduction of atniaments, 393 
Reformation, influenoe on Inter 
'National J^w, 81 
Refrigeration, International Institute 
of, C orivention on (1020), 99<) n 
Rc-fugoes 

Convention on Status of (1051), 
672 673 


Intergovernmental Committee on 
(1938), 672 n 

iniemational arrangements con 
coming, 671 n , 672 n 

International Refugee Organisa 
tion, 672 n 

International StaWis of, Convention 
on (1933), 671 
Regents, 761 

Regional arrangements, m ( barter of 
United Nations, 318 
Regicmal International Law, 61 
Regie sal organisation, World Health 
( Ilf anisation and, 980 
Regu ^ration and publication bf 
t wattes, 018 923 
Rdes w from nationality, 667 
Renai usance, mflaence on Inter- 
t stional l4iw, 81 
Rcoefw! of treatias. 949 
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Renunciation t 
of nationality, 671, 658-060 
of ratification, 907 
of rights, 875 
of treaties, 938^ 

Renunciation of war : 
effect of, on coercion of vanquished 
State, 891 

General Treaty for (1928), ll. 18- 19, 
60, 143, 299 n.. 317, 319 n., 879 n., 
892, 920 n., 932 n., 936 n. 
title by oonquesL and, 570, 573, 
574 

Reparation aa consequence of inter- 
national delinquency, 352-354 
Reputation, right of, 282 
Requisitio^g of a vessel, 296 u. 

HtB txifQ. commerciumt 589 
Hbs irUer alias acta, 921 ti. 

Bes transit cum suo cm re, 159, 550 
Reservations to treaties, 913-916 
Residents, 770, 778. Set also Diplo- 
matic envoys 

Resolutions of League of Nations. 

Stt League of Nations, Assembly 
Responsibility of States, 335-369 
aliens, concerning, 350 
delinquenf'ios, international, 338- 
357 

abuse of rights, 345-347 
apology, need for, 354 
conception of, 338-339 
criminal responsibility, 355- 
367, 366 n. 
damages, 353 n. 
fault as condition of, 343 
individuals as subjects of, 341- 
342 

individuals, by, 341 
interest, 353 n. 

nationality of claims, 347-349 
non-payment of contract debts 
and damages, 344-345 
objects of, 343-344 
penal damages, 354-365 
plea of non'diacrimination, 350- 
352 

prescription, extihetive, 349- 
350 

reparation for, 352-354 
state organs as subjects of, 
340-341 

subjects of, 339-340 
federal States, 34^ 
in general, 335-338 
nature of, 336-337 
original responsibility, 337- j 38 
private persons, acts of, 364-369 
aliens, offences against, 366 
insurgents and rioters, 366-869 
poUtioal crimes, ‘366^'* 


Responsibility of States (continued ) — 
StaAe oigans, acts of, 357-364 * 
adminisjbrative officials, 302:- 
364 

denial of justice, 359-361 
dipldtoatic envoys, 359 
exhaustion of legal remedies, 
361-362 

Heads of States, 358 
judicial functionaries, 359 
members of Government, 358 
military and naval forces, 362 
parliaments, 359-364 
vicarious responsibility, 337-338, 
365 

Ressortissanl, meaning of, 643 n. 
Retinue of diplomatic envoys, 808-813 
Retroactive effect of : 
recognition, 149-150 
treaties, 903 n. 

Revenue laws, foreign, enforcement of, 
328 

Revision of treaties, 69, 941 943 
l>eague of Nations and, 401 
United Nations and, 448 
Revolt, loss of territory by, 678, 579 
Revolutionary Government, succes- 
sion to property of, 163-164 
Revolutionary party, diplomatic 
agents of, 774, 859-860 
Revolutionary propaganda against 
foreign States, 292 

Revolutions, effect on diplomatic 
envoys, 818 
Rhftnbund, 174 
Rhine, River : 

banks, demilitarisation of, 539 n. 
bridges, acquisition of, by France, 
533 n. 

u.^^rnational position of, 467, 468, 

4 4 1 

occupation of bridgeheads (1919), 
847,932 

Rhineland, demilitarisation of, 943, 
948 D. 

Rhodian law, 80 
Right of chapel, 804 
Right of passage, 461 
Rights and Duties of States, Conven- 
tion on (1933), 260 n., 330 m 
Rights and Duties of States in the 
Event of Civil Strife, Convention 
on (1928), 64, 292 n., 610 D. 
Rights of man, international protec- 
tion of, 73^753 
Bill of, 736 n., 740, 743, 744^ 
Charter of United Nations and, 
738-743 

Rights of mankind, 640-642 
Bio de Janeiro, Ttiniy of (1947), 318, 
962 
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Eiotm* rdsponsibiUty of Statoa for 
MtB of. 8e«f-3a» 

fiipperda. l)uke of. ease of. 704. n. 
RiToro. 463 476 
abandosued bed of. 566 
alluvioa. 664*565 
alteratioo of flow of, 290 291 
artiiioial formations. 564 
Barcelona Convention (1921). 471 
474 

boundaiy, 532 
cession of, 548 
channel, 465 

* course,* delimtion of, 466 n. 
European nvers after World W ar 1, 
470 471. 473-474 

flreedoisi of navigation on. 325, 4b5 
470 

international, 466 470 
navigational rights on : 

mtemational rivers, 466 170 
national, boundary and not 
national rivers, 466 466 
new born islands m, ^6*6bt). 579 
property of riparian States, 4b4 
465 

Thakoeg, 532, 566 
utilisation of flow of, 474 476 
Road Signals, Convention for 1 iidu a 
tion of (1931), 322 n i 

Road Signs, Conventions reUtmg to. 
1023 n. 

Roadsteads, 502 504 
Road Traffic, Conventions on. 322 n , 
1023, 1023 n. 

Romi^, contributions to Inter ' 
national Law, 75 77 I 

l^me. Convention of (1933). 518 n | 
Roosevelt, I^resideut. on ‘ Four Free 
doms,' 738 n. 

Ross sector, 556 n. 

Roumania : 

recognition of, 149 « 

recognition oi sovereign t> over 
Bessarabia. 142 n 

restnotion of personal bupreina<\, 
396 

l*r^ty of Peace with (1947), 469, 
741 n. 

Ruanda, transfer of mandate to 
Belgium from United Kingdom, 
214 n. 

Ruanda Umndi, mandates over, 219, 
229 

Ruh, Gottfried, case of, 811 n. 

Rupture of diplomatic relations, 775 
Russian Empire. Stf also Soviet 
Russia * 

absorption of Poland (1795), 156 
Baltic Fleet (Dogger Bank) mcident, 
364 n. 


Russian Eibpire (ooiUinited) — 
Fisheries Law (1911). 618 n. 
intervention in Greece (1827), 313 ; 
i (1916. mi), 308 
in Hunga^, 305 

relations with Tttfkey (1827), 313 ; 
(1878), 30§ 

withdrawal oi rocogmtion of. on 
recognition of l^iet Russia, 
151 n. 

Russo Japanese Wai (1904). 514 n 
Rutherforth, 96 * 


8 


Saar Basin, 385 
Saar lemlory. 459 n. 

plebHcite m, 552 n. 

Baekvjlle, Lord, case of, 787 n, 

Safety of traffic bn the open sea, 698* 
601 

St Germain, Tr©at> oi (1919), 478 n 
abrogation of Gineral Ait of Berlin 
C<»ngo Conference (1HS5), 659 
abrogation of General Act of 
Brussels conierning Slave Irad- 
mg (1890), 734 

independence of Austria, 287 n 
neiitialmtiufi oi Belgium. 247 
neutralisation oi Luxemburg. 249 
protection oi niinoiities. 713 n 
St Lilt la. lease of air bases in. 45S 
Island, derehifion of, 589 
St Petersbuig, Declaration ol (lS6b), 
872 

ifele of territory, 549 
Salmon Fishen^ Treaty (1930). 621 
Salutes, inaritimc. 285 
Salvage at Sea Brusseln (Vm vent ion 
concerning (1910), bOl, 607 
Samoa, mandate over, 209 n , 220, 
229 


Samos. Island oi, neutrality of. 191 n 
San iMiningo, legal staina of, 290 n 
San Francisco, Conferem*® oi (194*)) 
50, 402, 411, 412, 879 


ianguages oi, 772 
procedure at, (A I 

Son Marmo, 451 
legal position of, 194 n 
title of^ 281 n 

San Stefrno, Preliminary Treaty ol 
^ Peace of (1878), 306, 894, 934 

Sanctions, under Covenant of League 
I %f Rations, 356, 932 n 
Against Italy, 246 n., 308 n 

attitude of Switserland. 245 n. 

Si rawak, sovereignty over, 545 n. 

Smi, Paolo, 585 

Si udi Arabia^ mtemational status of, 
^ 267 
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^ Savoy. 8u dUo Free 2!one8 of Upper 
Savoy and Gex 

abrogation of neutraliaation of, 
542 n., 543 n. • 

Scholdt, River, iniemational position 
of, 466-467 

SchpRted, Mogen, caMOof, 810 n. 
SohloHwig ; 

oession oPpart to Denmark, 647 n. 

^ plebisrito in, 662 n. 

Schleswig - Holstein, eondominiuiii 
over, 463 

Sea. iS>e Open soa 
Sea bed, 601-502 

Seadromes, international Matus of, 
697 n. 

Seal Fisheries : 

Convention (1911), 621 
(North Pacific) Act (1912), 570 
Search (of merchantmen), how effec- 
ted, 606 

right of, 330-331, 598 
Secession. See Revolt 
Secretary-General of the United 
Nations, 440-443 
Sector principle, 566 n. 

Security Council of United Nations, 
427-430 

composition of, 279, 427-428 
powers and functions of, 428-430 
relation to (General Assembly, 435 
aelf-defcnce and, 299 
subsidiary organs, 430 n. 
treaty-making power. 882 n. 
trusteeship agreements, approval 
of, 228, 231 
veto rule, 434 
voting in, 430-434 

Sccunty for costs, against foreign 
State**, 266 n. 

Seismologic Aasociution, 991 n, 

Solden. John, 94 n., 585 
Self-defence. Set Self-preservation 
Self-governing Dominions. See Do- 
minions, self-governing 
Selt-help. 16 

Self. jurisdiction of i^iploinatii* envoy.'** 
805 

Self- neutralisation, 244 n. 
Self-preservation, 297-304 

Charter of United Nations, in, 299 
damages in case of resort to, 343 n. 
historical instances of, 299-303 
intervention in, 310-311 m 
necessity in self-deftnoe, 298-299 
when excused, 289-209 
whether a right, 297 
Seneca, 462 

Separation of States, effect on sue- 
cession, 165 

Sera, standardisation of, 963 n. 


j Serb-Croat-Slovene State. See Yugo^ 
slavia 

I Serbia, recognition of, 149 
! Servitudes. See State servitudes 
^ Set-off, in suits involving foreign 
i Stateef, 266 n. 

^ Shanghai, International Settlement 
I at, Chinese courts in, 467 n. 

; Shenandoah^ case of the, 612 
I Shimonoaeki, Peace Treaty of, 934 
I Ships. See aUo Men-of-war ; Vesspls 
I State-owned, position in foreign 
I waters, 861-859 
I territorial quality of, 461 

Ship's papers, 596 
Shipwreck, 607-608 
Siam, Capitulations in, 684 
* Sir utere iuo ut alienum non faedae, !|46 
, Signals : 

; British Commercial Code (1837- 
’ 1900), 598 

International Code, 599 
Road Signs and, 1023 
Simla Rules (1931). 600 n. 

Skaugerak, Fisheries ronventifins con- 
cerning (1937), 620 n. 

Slander of Heads of States, 282, 283 n. 
t^lave trading ; 

Ih'riin, ('ongo Conference (1885), 

‘ 733 

I Brussels, General Act of ( 1890), 734, 

912 

Geneva, Conveniipn of (1926), 734, 
735 

Ix)ndon, Treaty of (1841), 733 
St. Germain, Convention of (1919), 
734 

Slavery and slave traffic, 617, 732-735 
abolition of, 641, 735, 879 n. 

Treaty for (1814), 733 
Somaluand, Trusteeship .Agreement 
w *li Italy, 229, 231 n. 

Soul^. case of, 807 n. 

So md dues, 513 

Sources of International Law, 23-35 
comity,* 33-35 
consent, 26 
custom, 25-27 

decisions of tribunals. 31-32 
general principles of law, 29-31 
judgments of municipal tribunals, 
32 

treaties, 27-28 
writings of authors, 33 
South Afric**, prtitect orates in, 196 n. 
South Africa, Union of; 

Great Seal of, 887 
mandate over Soflth-West Africa, 
220,22211, 

mandates held by, 199 
maritime flag, 593 
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South Afidcui Bepublio : 
anitaation of. by Great Britain, 571 
‘legal atatus of, 289 n. ^ 
light of legation, 774 
South Amencan States, revolt £ix>m 
Spain, 679 n. 

South Paciho Commiaaion, 241 n. • 
South Pole. 566 n. 

South-West Africa ; 
mandate over, 220. 221, 222 n. 
status of, 226, 880, 927 n., 037 n. 
Union of Sooth Africa and, 226 n. 
Sovereignty, 119 
acquisition of territory, 646-646 
by occupation, 656 
cession of territory, 647 
divisibility of, 120, 122, 462-460 
exeroise of, by foreign Power, 465 
leases, position in case of, 549 n. 
loss of,«on dereliction of territory, 
679-681 

mandates, 222 n. 
monarchs, of, 758-769 
over the air, 519 

in connection with wireless, 
629-680 

over the open sea, 684 
over trust territories, 235-239 
State independence and, 286 
territorial and personal supremacy, 
286-288 
servitades, 538 
Soviet Russia : ^ 

Chinese Chungchun Railway, joint 
user of, 464 n. 

Constitution of, 178 
declaration concernuig arctic terri- 
tory, 657 n. 

diplomatic envoys, classes of, 777 n., 
780 n- 

evacuation of Oennan minorities, 
662 n. 

fisheries regulation, 618 n. 
International Law, conception of, 5,5 
non-reoognition by UniM States oi 
annexation of Baltic Republics, 
146 n. 

recognition of : 

by Great Britain, 136 
by United States, 133 n., 
294 n., 328 n. 

repudiation of public debts by, 
164 iL 

responsibility for communist activi- 
ties, 294 n. 

Spain ; 

claim of sovereignty over open sea, 
-683-684 * 

Cubaa debt, case of, 166 m 
ftfoiectormte over Morocco, 166 
Taitgisr, ittvasirm of, 196 n. 


Spanish Civil War; 
exchange of ai^nteby Great Britain 
with insurgents, 146 n, ’ . 

• intervention oy Kuropean States in, 

306 n. 

Non-intervention Agreement (1936), 
305 n. 

Nyon (1987), 613 

recognition of revoluttonary Gov- 
ernment by Great Britain, 152 

Spanish Colonies, recognition of inde- ^ 
pendenoe of, 129 n. 

Spheres of mfluence, 561-562 

Spies, 862 

Spitsbergen, Norwegian sovereignty 
over, 142 n., 655 n. 

Spcnsto^ 884 n. 

Springer, case of, 794 o. 

Staatenbund, 173-174 

State Departments, immunity in 
foreign courts, 265 n. 

State officials, immunity in foreign 
courts, 265 n. 

State responsibility. Responsi- 

bility of States 

State servitudes, 535-543 
extinction of, 542 543 
fisberv rights, 539 n. 
kinds^of, 540-541 
objects of, 538-540 
subjects of, 538 
validity of, 541 542 

State succession, AVc Rucccssit^n of 
Stales 

Sisrtc supremacy, over its subjects, 
639 

State territory, 451 -58 1 . .SVr aho 
Extemlonality 
accretion, 503-566 
acquisition of, 543-646 
adjudication, 546 n. 
administration, 558 
alluvion, 564-565 
atmosphere, 462-463 
bays, 461, 505-608 
boundaries, 530-535 
boundary watera 463, 532-634 
cession of, 646-5^ 
conception of, 451-452 
condominium, 463-455 
inquest, 566-575 
delUs, 666 

* ( iplomatio envoys* houses, 461 
I JvjpibiJtty of, 462-460 

I xercise of sovereignty vested else- 
where, 466 
rileral State, 459 
: ictional parts of, 461 
j ift, 548-649 

i rants in perpetuity, 468-469 

] ^fs. 46U 
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8tale territory {corUinuedy--- 
importanoe ot, 452 
inaiienkbility of, 463 
islanda, new-born, 565-566 
joint use of, 453 n. 
lease of, 457-*459, 549 
loss of, 578-6H1 • 

mandated areas, 459 
man-of-war, 461 
merger, 548 

national waters, 460-461 
occupation, 554-S63 
parts of, 460-463 
pledge of, 465-458, 540. 578 
possefision, 557-668 
prescriotion, 575-578 
rivers. 463-476 
sale of, 549 
ships, 461, 856-850 
straits, 461 
subjugation, 566-575 
subsoil, 461-462 
tradition of territory, 550 
trusteeship areas, 232-233 
v ireless telegraphy, 462 
Statelessness, 67 n., 668-675 
abolition of, 673-675 
Draft Convention on (1953), 672 n., 
674-676, 746 n. 

Hague Codihcation Conference 
(1930), 669-670 • 

international regulation of stateless 
persons, 640 n., 641 
regulation by treaty, 669-673 
States. See al^o rntemational persons 
as international persons, 117-152 
breaking- up of States, 155 
changes in, 153 
r(>nopf)tion of, 118-119 
(•onfederated, 173-174, 175 
consuls, competence to appoint, 835 
dignity of, 282-285 
disinemborment of, 161-165 
of|uaUty of, 22-23, 123, 262-282 
external independence of. 286 
extinction of, 155 

effect on diplomatic envoys, 
819 

federal, 175-178 ^ 

Federations and Associations of, 
182-188 

fundamental nghts of, 259-261 

immunity from suit, 264-267, *>7^ 

independence of, 286-297 

list of, 265-258 

loss of independence, 155 

merger of, 156 

neutralised, 242-250 

noii-Cbrislian, 49-50, 250 

not -full sovereign, 118, 119^ 

personal union, 171 ^ 


I States iporUinued)-^ 
j power over subjects, 288 
restrigtions cm, 296 
I preoodenoe of, 281 
rank of, 280, 281 
j real un5m of, 155, 171-173 
t • recognition of, 124<il52 

representation in United Nations, 
133-134 

responsibility of, 335-369. See also 
i Responsibility of States 
' right of legation, 774 
I right to sue or be sued, 264 

subjects of Law of Nations, 19-22 
succession of. See. Succession of 
States 

; titles of, 153, 281 

under protectorate. 191-106 
vassal States, 188-191 

Statistics, Commercial, Convention 
for the Establishment of (1913), 
1000 n. 

Staitts quo : 

collective guarantee of, 967 n. 
declaration concerning the main- 
tenance of, 968 

Statutes of limitation, jurisdictional 
immunity of foreign States and, 
272 n. 

Stimson doctrine of non-recognition, 
143 

Stockholm. Treaty of (1905), dissolu- 
tion of Swedeij-Norway, 172 n. 

I Straita, 510-616 

Bosphorus and Dardanelles, 512- 
516 

boundary, 534 

navigation, fisheries and jurisdiction 
in, 511-513 
n* n territorial, 510 

Strsit* Convonlinn (1923), 479, 941 n. 

Strai'h Zone Convention (1936), 515 

Strakosch, case of, 699 n. 

Stratosphere, 518 n. 

Suarez, 90 

* Subject,* meaning of, 646-647 

Subjects of International Law, 19-22 

Subjugation, 566-575 
acquisition of nationality by, 656, 
660 

Charter of United Nations and, 570, 
573, 574 

conception of, 566-567 
conquest of enemy territory, 567- 
570 

consequanoea of, 571-573 

, distinguished from cession, 567 ' 

occupation, 567 
during war, 568*570 
renunciation of war and title by 
conquest, 574 
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Subjugation (eofUinued ) — 
Stat^anooesdon aii<j, 158-163 
i^eto of thiid States, 513^574 
Submarine cables. See aJIso Tele- 
graph cables 
destruction of, 613 n. 

SubmissxoQ to Jurisdiction, acta 
amounting to, 266 n. , 

Subsoil : i 

beneath bed of open sea, 501-502, 
589 n., 629-635 
beneath manlime belt, 630 
territorial, 461-462 

Substitution of nationality by nalnr- 
alisation abroad, 659 I 

SubveretTO activities against foreign < 
States, 292-294 

Snooession of States, 150-169 I 

acquired nghts of individuals, 160- 
161 I 

contracts and concessions, 161-162 
fiscal propel ty and debts, 1,59 161 < 

m consequence of absorption, 158- 
163 

m international organisation, 168- > 
169 

local rights and duties, 159 I 

on cession ol States, 1^5-168 

dismemberment of State**. 164- 
165 

separation of States, 165-168 i 
subjugation, 671-673 
suppression of revolt, 163 164 ' 
poltfical rights and duties, 15H 169 
suppressed revolting fiovemincnt, j 
property oi, 163 
treaties and. L'iO, 944 915 
unliquidated damages, 162 163 
biidan, oondotniniiim over, liH) n 45.3 
Suez Canal, 480-482 
defence of, 541 n. > 

Sujeta mtxies, 666 
Sully, Due de, case of, M)5 n 
Sully, plan of European icnlcration, 82 
Sun Yat Sen, case of, 796 n. 

Supremacy : 

ponotial, restrictions on, 2fl4-297 
temtonal and personal, 285-207 

oonsequenoes of, 286 288 , 

violations of, 288-289 
territonal : 

enforcement of foreign public 
law and, 327-330 
relaxation of, 326-327 
restrictions on, 290 292 ‘ 

Surface of bed of open sea, 628 629 
Snritz, M., case of, 817 n. 

Suzerainty, definition of, 188-189. 
S€€ mo Vassal States 
responsibility for vassal States, 
339 n. 


Sverdrup Islands : 

British sovereignty •over, 142 n 
Canadian sovereignty over*, 556 n. 
Sifaztland, position of, 196 n. 

Sweden : 

claim to sovereignty over Baltic, 
583 

union vdth Norway, 165, 172 
Suitzerland: 

claim to man time fiag, 592 n. 
Customs Union with Liechtenstein. 
179 n. 

extradition of pobtical offenders, 
709 

Tntomatioual J^aw, part of the law 
of, 43 

neutral isaiion of, 244-246, 879 n. 
Swiss ronfedoration, 244-246 
S>ria : 

(Capitulations in, 683 
h^iia and Ijcbanon : 

French mandate over. 216, 217 
nationality m, 222 
recognition of independence of, 217 
'lieaticn with FrAri<*o (lt»33 and 
1936), 217 


T 


Tacna-Arif a : 

(ontru'i^rsy over, 53U n 
plebiscite in, 552 n. 

Tanganyika • 

mandate over, 219 
rrtHteenlijp system, under, 229 
Tangier, status r»t, 195 n , 453 n , 
454 n 

9 mfts ind Tiadc, (Tenoral \greemenl 
on {U A T T.) {lt>47), 324. 934 n.. 
974 n., 998-1000 
Tamowski, (’ount, case of, h08 
Tass Agency, status of, 265 n. 
Taxation : 

exemption from, 802-803 
ol aliens, 288, 680 n. 
Telecommunication Agreement ( 1036), 


9(V2 n. , 

Tf lecomnninication Union, 1023-1027 

Telecommunications, International 
(jonvenlions, 462 

'relechm rn iinications, Inicniational 

(lonvontion of Mailnd (1932), 
(E9-530 

'i'clemph cables in tbe open sea, 625- 

Terrapuition of treaties, 936-944 

Terre^ poienUu finitur nht flnthtr 
etmorum vis, 490 

Torrifet Award, 543 n. 

Terriional supremacy, 285-297, 679* 

482 
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Territorial vraters. sA also Hague 
Codificat ioi> C'anfereoce ; Mari- 
jLinie belt 

disUngiiiahed from national watei-t*, 

. . 4^-461 

^atinguisbed from open wa, 587 
jurisdiction over, 47 ^ 

limits of, - * 

Territorial. Waters Jurisdiction Act 
(1878), 47, 495. 611 
'renitory. See State territory 
Terrorism, Convention concerning 
(1937), 710 • 

Terrorist activity, Resolution of 
Council of licague of Nations 
concerning (1934), 292 ii. 
'J'ext-books, impartiality of, 284 n. 
Texlor, 96 
Thailand. See Siam 
Tfudwcg, 632 

abandoned river beds, 566 
'rheihs. River, 470 
Thomaflius, 96 
Throe-miles rule, 4lK)-492 
'I'lbut, international status of. 258 n. 
Tilsit, J’eace Treaty of (1807), 299 
Titanu , case of the, 699 
'rilU‘8 ol States, 281 u. 

'I'obor doctrine, 132 n. 

'rogulatid : 
xigieement, 230 n. 
mandates over, 214 n., 219, 229 
trusteeship syntem, under, ,39 ii. 
Totiilitarhin dictatorships and Inter- 
national Law, 108 
iourville, rase of, 699-700 
'I’rade marks, ('onvention on inter- 
national legiatration of, 992 n. 
'IVade Organisation, 998-lOtlO 
Trading with the Enemy Act (1939), 
766 n. 

'I'r.idilioii of territoiy, 650 
'rrallic, Convention.^ conceining, 
322 n. 

Transit, Convent i«m.s concerning, 
322 n. 

'LVansjordan ; 

relations with ^reat Britain, 218 n. 
Treaty of Alliance with United 
Kingdom (1946), 218 n.. 541 n. 
Transport Organisations, 1011-1029 
Troraux pn'paraioires^ consideration 
of, in interpretation of treaties, 
967-968 

lYawliiig in Prohibited Areas Freven- 
tion Act (1909). 609 n. 

Treaties, 877-968 

abrogation of, if inconsistent with 
Covenant of League of Nations, 
397399 

acceptance of, 918 


Treaties {continued ) — 
accession to, 18, 934 
adhesion to. 936 
alliances, 9^-964 
binding force of. 880 
loss of, 946-949 
cancellation of, 946-949 
change of Government, effect of, 926 
clausula rebus sic stantibus. See 
Rebus sic stantibus 
coercion, effect of, 891-892 
collections of, list of, 108*111 
commercial, 969-976 
commodity agreements, interna- 
tional, 974-976 
compromise clause, 960-951 
conception of, 877-878 
constitutional restrictions on treat}'- 
making power, 287, 887-8lH» 
denunciation of, 920 n. 
desuetude in, 924 n. 
duress, effect of, 891-892 
effect of, 923-929 
enforcement of, 930-933 
error, effect of, on validity of, 892, 
893 

expiration and dissolution of, 936- 
944 

extradition, treaties of, 696-697 
form of. 897-901 
tulhlment of, 946 
guarantee of, 932 
guarantee, treaties of. 964-968 
illegal obligations, 897 
immoral obligations, 896 
impossibility of execution, 944-946 
inconsistency with : 

Charter of United Nations, 
895-896 

Covenant of the League of 
Nations, 398 

former treaty obligations. 894 
Municipal Law, 924 tt.*926 n. 
subsequent International Law, 
946-947 

individuals and, 21 
inter-departniental and inlcr-gov- 
emmental agreements, 901-902 
iutemational organisations and, 21 
interpretation of, 950-958 
kL.ds of, 878-880 
alUanoes, 959-964 
commercial, 969-976 
guarantee, 964-968 
iutemational commodity agree- 
ments, 974-976 

law-making, 27-28, 492, 878- 
880 

neutrality treaties, 969 
languages used in. 771, 898 n., 966 
law-m^g, 27-28, 492, 878-889 
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■TreatieB (conH'nuMf) — 

iegistation, n<H)amity for, 40-41, 
flOdn 

imnontios, 715-716, 032 
miBtake, afiect of, 802-803 
tuost-favoured-natioii claaao, 026, 
064, 071-974 

Municipal Law and, 40-44, 024 
mutual consent, necessity for, 800- 
801, 037 

necesBity for Act of Parliament, 40 
neutrality, treaties of, 960 
objects of, 803 807 
ord, 898 

parties to, 881-803, 023 024 
parts of, 900-001 
xmbhcatioo of, 018 023 
ratification of, 903-918 Set alto 
Ratification of Treaties 
reconfirmation of, 940 
reconsideration of, by League uf 
Nations, 305 307 
redintegration of, 060 
registration of. 396, 898 n.. 918 023 
renewal of, 949 

restrictionfl on State aupremai} liv, 
290-292 

tight of enteruig into, 291 

self executing treaties, 924 n« 

signmg, order of, 281 

source of International w, us, 27 28 

apoMumes, 884 n. 

State succession and, 158 169, 925, 
946 

termination of, 036-944 
tbird States, effect on, 921 n , 926- 
.928 

participation of, 933 036 
treaty-making power, 882 883 
violation of, 947 
voidanoe of, 944 045 
war, outbreak of, effect of, 949 
withdrawal from, 18. 038 
freatises on International Law, enu 
meration of, 90-105 
TreiU, case of the, 146 n. 

Tnanoit, Treaty of (1919) 

facilities to Czeohu Slovakia m 
Hamburg and Stettin, 502 n 
Fmme, 454 n. 

fiag of State with no sea roast, 
592 n. 

protection of mmonties, 713 n. 

, Trieste : 

Free Territory of, 249-250. 455. 

502 n., 965 n. 
lease of land at, 457 n, 

Trinkiad, lease of air bases in, 468 
Tripartite character of the inter na- 
tional Labour Organisation, 720- 
722 


Tripoli, annexation of, by Italy* 
571 

'IVuBteeahip, 223-242 
agreements, 228-229, 230-232 
areas, 232-233 

dependent peoples outside the 
system. 230 242 

international peace and security, 
furtherance of, 231 
nationality uf mbabiiants of trust 
area, 236 n. 
objects of, 226 227 
* open door ’ principle and, 231 
respect for human rights, 739 
sovereignty over trust territories, 
235 239 

strategic arcui, 232. 233 
<tubHtiluti(m for mandates, 228 
229 

t^rntorie^ under, 223 242 
rnisteoship ( ouni il, 230, 232, 233 
235 

United Nations, functions of, 233 
Tunis, legal position of, 105 
runnels, under open hca, 620, 630 
Turkey See also Black Sea, Bos 
phuiiH , Ottoman Public J>ebt 
C apilnliitions in, 49, 6S3 
session uf \lexaiidretta by Frame, 
216 

debts of, 166 n 

Fgypt Hs a vassal Slate of, 180. 
llKf ri 

fureeee, war with (1827), 313, 
(1S07), 311 

identity with former Ottoman 
Kmpire, 155 n 

iDHintenanee of roneessions by »ii( 
cecding States, 162 


U 


Ulpiao, 582 
Ultava, River, 47U 

Unammity m International Law, 278 
under Charter of United Nations, 
270 280 


under Covenant of League of 
Nations, 389, 390 

Union of Soviet Socialist Republics. 
*Ste Soviet RuBBia 

UniOnB, international, 375 38(1, 977 

UnileiAKingdom : 

* let of State * m English law, 
p36 n. 

afens legation, 676 n., 690, 691 n 
iSee oLo Nationality and Status 
.of AlietiB Act 
to^ee in, 827 
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United Kingdem {oonlinued) — 

• olaiiDS to BOTrer^ignty over iho sea, 
58 ^^, 686 

extradftion legislation, 698, 700 n. • 
Uovemments-in -exile ’ in, dtiring 
World War tt, 326, 329 n. 

Grecfoe, intorvontiun in (1827), 313 ; 

(1916, 1917), 308* • 
leases of naval bases to^United 
States, 467-468 

nationality legislation, 204 ri., 

^ 651 n.-652 n., 652 

naturnlisation, 663* 

Palestine, mandate over. 216-210 
personal nnion uith Hnn<iver, 171 
so-called' British Monroe Doc trine,* 
319 . 

spheres* Of inOuence, 561-562 
litlo of the King, 2(H) n., 281 n. 
tnisteeshi}) system, adoption of, 229 
United Nations, 12. 400-448 
budget, 425. 427 n. 

Charter. »S’ec Charter of United 
Nations 

consultative organisations. 439 
diphimaiie privileges of ofticiaU, 
421 n., 821-823, 826 
domestic matters, exclusion of, 40H, 
4l4-42t) 

duties of peaceful settlement, 405- 
406 

Keonomio and Social (jouncil, 437- 
440 

ostahlishraent of, 40o 403 
flag of, 422 

General Assembly, 421-427 
Interim Committee, 434 n. 
Resolution on trusteeship sys- 
tem (1946), 225 n. 
tniRtee'ihip agreements : 
approval of, 228-229 
powers in respect of, 240 
voting in, 279-280, 130-434 
humanitarian intervention, 312-313 
international mlrninisliation, cen- 
ti-alisatioD and et? -ordination of. 
444-447 

International l^bbur Organi-satiou 
and, 718 

intervention, duty of, 310 
languages, oflicUl, 772 
legal nature ot, 420-423 
legation, right of, 773 
menibeuBhip of, 408-41 1 
termination of, 41 1*41 2 
mutuality of benefits and obliga- 
tions, 406-407 
non-member States : 
control of, 407 
right to register treaties, 023 
objects of, 400-423 


United Nations {cotUintud ) — 
organs and (Constitution of, *423- 
448 

GenerarAssembly, 424-427 
general character of, 423 
relation of General Assembly 
and Security Council, 435 
Security Ouncil, 427. Ste also 
Security Council of United 
Nations 

votmg in, 430-435 
permanent organs and institutions 
of. 12 

Preparatory CommWon, 403 
principles of, 405 

privileges and immunities. Conven- 
tion on, 421 n. 
purposes of, 403-405 
seat of, 421, 4:K) 

Secretariat, 440-443 
Security Council. Hef Security 
rouncil of United Nations 
sovereign equality of members, 405, 
412-414 

8f»eciaiised agencies, 445-447, 977- 
1029 
treaties : 

ratification of, 918 n. 
registration of, 919-931 
treaty-making power of, 882 n. 
trust territories, functions with 
regard to, 233 

Trusteeship Council. See Trustee- 
ship 

veto, 434 

withdrawal from, 411-412, 423, 
958 n. 

U'orld Health Organisation and, 
979 

Unitcfi Nations Educational, Scien- 
ti ( and Cultural Organisation 
(U-N.E.S.C.O.), 376, 445. 9«6- 
993 

functions of, 990-093 
membership of, 987-988 
purj>ose of, 086-987 
struct un^ and method.s of work, 
088-989 

I’mtetl States of America : 

Cuba, intervention in (1906), 307 
cximliiation. Congressional Resolu- 
tion on (1868), 648 n. 
oxptHUtioiis into Mexico, 301 
' Federal Clause,* 181 
fishery conservation zones, 600 
Haiti, intervention in (1929, 1930), 
307 n. 

Immigration and Nationality Act 
(1052), 657-658, 659, 661 n. 
[nternational Law part of law of, 
41-43 
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United States of America i^contd .) — 
Japanese schoolchildren in, question 
, of, 340 

■ Lea^e of Nations add, 393 
leg^ position of^ 173, 175 
Monroe Doctrine, .313>3|6 
membership of International Labour 
Organisation, 918 n. ' 

Nationality Act (1940), 655 ii.; 

(1962), 657-658, 660, 661 n. 
neutrality obligations, modification 
during World War II, 303-304 
Nicaragua, request for intervention 
from, 305 n. 

non -recognition of Japanese con- 
quest of Manchuria, 143 
Panama, Treaty with (1936), con- 
cerning corridor through ('anal 
Zone, 538 n. 

Panama C’anal, rights over, 483- 
485 

Philippines, right of intervention in, 
307 n. 

protectorates of, 194 n. 
recognition of American Stales, 
129 n. 

recognition of U.S.S.ll., 151 n., 
204 n., 328 n. 

recognition of, by Franye (1778), 
148 n. 

Red Indians, relations i^itb, 50 
51 

revolt from Clreat Britain, 679 n. 
subsoil of continental shelf. IN'o 
clamation concerning jun>.dtctit»n 
over (1045), 631 

treaty-making pow'er, 41 42, SK2 n., 
.8S8-889, 899 n., 902 
ratifying pow'er, 912 n. 
Venezuela, mtei vent ion in bound- 
ary dispute with, 315 
visiting forces in United Kingdom 
during World War 11, 327 
Universal Copyright (‘onvention, 992 
Universal Declaration of Human 
Rights (1948), 674 n., 077. 744- 
746, 900 

Universal International I-aw, 6, 51 
Universal Postal Union, 22, 884, 1018- 
1023 

purpose of, 1019 
structure of, 1020 
Upper Silesia : 

Arbitral Tribunal, 638 n., 715 n. 
plebiscite in, 552 n. 

Usage, distinguished from custom, 
25-27 

UH poMtdeiut doctrine, 534 n., 576 n. 
Utreoht, Treaty of (1713), 311, 962 n. 
State servitudes iin^, 539 n., 
540 m 


Vaderland, case of the, 62Z n. 
yassal States, 188-191 
responsibility for, 339 n. 

Vatican City, Holy See 
Vatlel, 98-99, 580, 696 
Venezuela : * •i 

blookiide of (1902), Slfi 
boundary arbitration with Great 
Britain, 316, 467, 577 n. 

Venice : • 

cession to France and Italy, 549 
Republic of, title of, 281 o. 
sovereignty over Adriatic Sea. 683 
Venjicalion du pavilion.^ 604 n. 
Vert»ailles, Treaty of (18711, 031 
Versailles, Treaty ol (1919)*. 

Akace-Lonaine, status of inhabit- 
ants, 551 n. 

boundary rivera, 532, 533 ii. 
e\trailiti(m of war t'riminals, 698 ii. 
Germany, position of, under, 55-56 
International Labour Organisation, 
under, 718-719 

mtcrnalinnal rivers, 465, 470-471 
languages i>l, 772 

lenses of German concessions in 
China, abrogation of, 457 n. 
Memel, 451 n. 
minontiCH, 641 

nationality of inhabitants of (‘cdcd 
territory, 553-554 
neutralihatioii ol Belgium, 247 
ncutraliH«i(i(»n of Luxeunburg, 249 
ncutrahscil zone of Savoy, 543 n. 
North Sea fisheries control, 619- 
620 

North So.i Liquor Trnflic (Nmven- 
th»n (1887), 620 

plebiscite, provisions icgurding. 
552 II. 

ratification of, 1»17 n. 
m'ognitioii of flag of State with no 
f»f«a coast, 592 ii. 

repudiation of certain elausf.*H by 
Germany, 943, 947 n.-948 n. 
Khinc, River :• 
bridges, 533 n. 

demilitarisation of banks of, 
539 n, 

Saar Territory, provisions reganl- 
Ifng, 450 n. 

VesAN. Sec aUo Public ships ; Ships 
oAisions at sea, 601-603 
H», maritime. Maritime fiaj; 
infdistresH, 504 
nAmes of, 697 

oq open sea, under jurisdiction of 
ISag State, 330-331 
p^aoy, 600-614 

c 



INDEX 107^ 


(continued ) — i 

right of reqniHitioiiing, in foreign 
waters, n. . 

safety prf)viHjons and conventionL, 1 
. 598-601 ^ 1 

search, visit and arrest, 350-331, j 
606-607 

ship's papers, 596 • 

territorial ^ualiiy of, 597 1 

Veterinary questions, ( ’onventions on, 
996 n. I 

Veto, 190 n.. 434. r>ri{1.551 1 

Vicarious responsihinty. 337-338, 358 ! 
Vienna, (k)ngroas of (1815), 245, 276. ! 
311,733,776 | 

Final Act, 879 n.. 899 j 

navigation on inieriiftlionit ri\ers, \ 
467 ; 

neutrnliHation ol Savoy, 512 
of Switzerland, 245 
order of precedenec of States, 2S0- ^ 

281 j 

Treaty of, 771 I 

Vienna School of jurisprudence, 16 n. | 
Viet-minh, 174 j 

Vietnam, 174 

Villjifranca, Preliminaries of Peace of 
(1859), 884 

Vmjinius, ease of the, 301 n. 

Visit : 

of ine«-of-war, 598 j 

of inerebantmen, how effccte<l, 606 
\'iai1mg Forces (British Ooiniiion- . 

wealtlp Act (1933), 848 n. j 

Vistula, River, international position i 
of, 470 I 

\ itona, 90 ' 

Vtfu, of l/oagiie of Nation? Aaseniblv, , 
3S8, 396 ‘ ■ 

\ oidanee of treaties, 944-945 , 

Vollime, M., ea^e of, 787 n, ‘ 

Vol^tcad Act, 498 

Vorovski, Russian <lelegate, assassina- > 
tion of, 360 n. i 

\'oting power of States : } 

in (General As'^mhly Vnited , 
Nations, 270 n. j 

(loverning Botiy of International j 
Labour Organisation, 278 { 

international organisation gener- 
ally, 270-280 ! 

l^eagiie of Nations. 277-278 j 
Seourity Council nf United Na- , 
t it ina. 279-280. Nr r nAio Aiqion- j 
dix, pp. 097-1029, with rApoct , 
to Specialised Agenci^ * j 

W 

IVafmhf case of the, 514 n. 
Waddington, C'arloa, case •f, 812 


War, outbreak of, on treaties, 

949 > 

War, Renunciation of. General Treatjr 
for (1928). Nte Renunciation of 
war 

War criminals : 

Agreement for Punish inent of 
(1945), 341, 356 n., 902 n., 906 n. 
extradition of, 698 n., 707 n. 
Warsaw. C/onvention and Rule-s re- 
garding International Air Trans- 
port (1929). 522, 904 n. 

Warships. Men-of-wur 
Washington, Treaty of (1922), 613, 
937 n.. 939 n., 949 n. 

Watersherl doctrine, 534, 560 
Wei-Hai-Wei, lease by U,hina tf) 
Groat Rritain, 456, 457. 514 n., 
549 

Welwood, William, 586 
Westminster, Statute of (1931). 202- 
203 

Westminster, Treaiv of (1674), 586 
Westphalia, Peace of (1648), 245, 311, 
763, 879 n. 

Whaling, regulation of, 623-624 
Wielingen, Passage of, 488 n., 51 1 n. 
Wilstm, President, signatory of Treaty 
of Versailles (1919), 868 n. 
Wilson, Thomas Alfred, refusal of 
exlrailition of, 699 n. 

VViiiP'*, Convention on Methods of 
Xnaly^is of, 998 n. 

\Virole3s, 529-530, Sfie also Interna- 
tional Telecommunication Union 
International (‘onvention ronceni- 
ing Use of Broadcasting in the 
Cause of Peace (1936). 2144 n. 
on t he open sea, 626-627 
Wittli'S telegraphy, territo»ial rights 
4 f nceming, 462 
Wires, telegraphic, 462 
Wisby, maritime laws of, 80 
W'sranr, pledge by Sweden to Meek- 
lenburg-Schwerin. 456, 549 
Wiihdraw^al from treaties, 938 
Wolff, 98 
Woincti : 

appointment as consuls, 834 
appointment to diplomatic service, 
777-780 

married, nationalitjr of, 655 n., 
656 n., 670 

Political Rights of. Convention on 
(1962), 753 

World Health Organisation (W.H.O.), 
22, 370, 378, 884, 977-986 
activities of, 985 
membership of, 978-979 
origin and objects of, 977-978 
regulations of, 981-983 



1072 


INTERNATIONAL LAW 


World Health Organisation (contd.)-^ 
scientific and professional standard, 
084-986 

. ‘ structure of, 979-98(1* 

World Meteorological Organisation 
(W.M.O), 1027-1029 , 
functions of, 1027-1028 
procedures of, 1028-1029 
structure of, 1028 

World Monetary and Econouiio . 

ferenoe (1933), 322 n. | 

Wrech, Baron de, case of, 799 n. ' 

Writings of authors, as a source of I 
International La\r, 33 I 


y ' 

yalta, Oonferencer at (1945). Xcc 
Ohnea Conference 

Conien, international status of, 258 n. 
Yugoslav terrorists in Hungary, 292 n. 
Yugoslavia, merger of Montenegro, 
156 


Zone for revenue and sanitary lavs. 
495 407 

Zone of piotective junsdirtiou, 497- 
501 

Zouche, 94, 96 




